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Alabama  Gbhat  Southern  R  B.  Co.  v.  Ssllsbs. 

IxiifFLAmT  Davaois.  -^Ir  a  OoNDuoTom  Of  A  Railway  Comfant,  Mtiag 
within  tlie  image  of  hit  employment,  after  having  paisod  a  atatioa  with- 
ont  allowing  a  passenger  to  alight,  willfully  refuses  to  return  with  the 
train  to  snoh  station,  and  compels  the  passenger,  who  is  a  woman  encum- 
bered with  her  baby  and  baggage,  to  alight,  in  a  driTing  rain,  two  hun- 
dred yards  from  such  station,  and  from  any  shelter,  whereby  she  is 
uaoeosssarily  exposed  to  the  elements  while  walking  that  distance,  to 
the  injury  of  her  health,  this  misconduct  on  the  part  of  such  conductor 
b  such  willful  wrong,  and  is  accompanied  with  such  reckless  disregard 
of  eoBseqnenoes^  necessarily  injurious,  as  authorises  the  jury  to  award 
ssemplary  damagesi 

FuADmo  —  Damaoib  toe  Oajuitiiio  pAiuNaxK  BvroNP  HI8  Statiov. 
—When*  in  aa  action  against  a  railroad  corporation,  the  complaint  al- 
leges wrong  and  negligence  in  failing  to  stop  at  a  station  to  permit  a 
passenger  to  alight^  and  that  after  such  station  was  passed,  the  con- 
duetor  refused  to  return  to  it,  and  directed  the  passenger  to  get  off  in  a 
driring  rain,  the  damages  recoverable  eannot  be  limited  to  those  aris- 
isg  from  the  failure  to  stop  at  the  station  in  the  first  instance,  but  in- 
elnde  those  resulting  from  the  refusal  to  return,  and  from  directing 
plaintiff  to  al^ht  in  the  rain. 

DAMAOaiL -*  BtIDKIGI   that   THB    VhAUmWf    RAD    RIB    IVTANT   IH    HMH. 

Abio  when,  after  being  taken  past  her  station,  her  request  that  the 
train  return  to  such  station  was  refused,  and  she  was  directed  to  get  off' 
in  a  driviog  rain»  where  there  was  no  shelter,  is  admissiMe,  beoau<*e  it: 
tends  to  aggravate  the  wrong  of  the  conductor  in  requiring  the  plaintiff' 
te  learo  the  train  where  there  was  neither  station  nor  shelter. 
fbUHvo.  -^  Ah  ArnmiiT  that  tbs  PLAZimnr  was  Put  ory,  ob  Com- 
PBLLBO  TO  Obt  OfT,  of  a  railway  train  at  a  point  beyond  the  Mtation  ot 
her  destination  may  be  supported  without  proof  of  the  use  of  force,  as* 
by  eridence  showing  that  after  carrying  plaintiff  past  such  station  the 
•ooduator  of  the  train  refused  to  return  thereto,  and  directed  plaintiff  to 
AM.ax.KBP.,VOL.  ZXX.-3  17 
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alight^  and  it  was  neoawary  to  laara  the  train  to  avoid  being  earned  a 
atill  greater  distanoe  from  the  atation. 

Bailroap  Oobporations.  —  A  PASssif qsb  ov  a  Fbkioht  Traiv  is  enti* 
tied  to  be  set  down  at  the  atation  to  which  he  has  purchased  a  ticket^ 
and  may  recover  damages  for  being  carried  beyond  anch  station  and 
compelled  to  alight  several  hundred  yards  therefrom  in  a  driving 
rain,  and  at  a  plaoe  where  there  was  no  shelter,  precisely  the  same  as 
though  the  train  were  one  need  exclusively  for  passengers. 

Damaois.  —  ExuirLABT  damages  may  be  awarded,  though  the  actual  injury 
suffered  was  nominaL 

Railroad  CoRFORATiOKa — EzpuLSioir  from  Traix.  — One  does  not  ne- 
cessarily leave  a  train  voluntarily,  though  no  actual  foroe  ia  employed 
to  put  him  ofll  He  may  be  coerced  by  the  direction  of  the  eonduotor 
that  he  alight,  and  by  the  fact  that  if  he  does  not  do  so^  he  will  be  oar^ 
ried  atill  farther  beyond  the  atation  of  his  deaUnation. 

Wood  and  Wood^  for  the  appellant 

HemUf  Walker^  afid  Porter^  for  the  respondent 

HcClbllan,  J.  The  inquiry  of  chief  importance  in  this 
ease  is,  whether  there  was  any  testimony  adduced  which,  if 
belieyed,  would  have  authorized  the  imposition  of  exemplary 
damages.  We  think  there  was  such  testimony.  Tlie  plain- 
tiff (appellee  here)  testified,  in  her  own  behalf,  that  she  pur- 
chased a  ticket  entitling  her  to  transportation  on  a  freight 
train  of  the  defendant  from  Jonesboro  to  Wheeling,  stations 
on  defendant's  road  about  two  miles  apart,  and  took  passage 
on  such  train  at  Jonesboro;  that  at  Wheeling  there  was  a 
house  used  as  a  station-house  by  all  passengers  to  and  from 
that  point  over  defendant's  line,  and  at  which  defendant's 
trains  carrying  passengers  were  wont  to  stop  for  the  purpo^ 
of  receiving  and  discharging  passengers;  that  on  the  occasion 
in  question  the  train  was  not  stopped  at  said  station,  but  pro- 
ceeded from  two  hundred  to  four  hundred  yards  beyond  it; 
that  it  was  raining  at  the  time;  that  plaintiff  requested  the 
conductor  to  move  the  train  back  to  the  house,  but  be  pre- 
tended not  to  hear,  and  told  plaintiff  she  must  get  off;  that 
the  rain  increased  and  was  falling  heavily,  and  a  high  wind 
was  prevailing  when  she  did  get  off;  that  she  had  a  young 
baby  in  her  arms,  and  was  otherwise  encumbered  with  a  va- 
lise; that  because  of  these  impediments  she  could  not  effi- 
ciently use  an  umbrella  which  she  had;  that  she  alighted,  in 
obedience  to  the  direction  of  the  conductor,  in  this  driving 
lain,  and  walked  back  to  the  station-house,  getting  thoroughly 
wet,  and  in  consequence  became  quite  sick,  and  was  so  for 
three  months.    The  testimony  of  the  conductor  goes  to  show 
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that  the  bouse  in  question  was  used  as  a  statioD^bouse  by  bis 
company,  and  even  on  the  evidence  of  the  plaintiff  there  can 
be  no  donbt  that  it  was  the  duty  of  the  defendant  to  stop  this 
train  at  the  house,  and  allow  passengers  to  alight  there,  not* 
withstanding  the  house  belonged  to  another  company:  LouU- 
nUe  eU.  R.  R.  Co.  y.  Johmion,  79  Ala.  436.  If  the  jury 
believed  the  testimony  we  have  detailed,  they  would  have  been 
justified  in  the  conclusion  that  defendant's  conductor,  within 
the  range  of  his  employment,  willfully  refused  to  move  the 
train  back  to  tbe  station,  and  willfully  compelled  the  plaintiff 
to  alight,  in  a  driving  rain,  several  hundred  yards  from  any 
shelter,  so  encumbered  with  her  child,  and  baggage  as  to  be 
unable  to  protect  herself,  and  necessilating  exposure^  to  the 
elements  while  walking  this  distance.  *  We  cannot  hesitate  to 
affirm  that  this  misconduct  on  the  part  of  defendant's  em- 
pbyee,  witb  knowledge  of  the  situation,  was  such  a  willful 
wrong,  committed  in  such  reckless  disregard  of  the  necessa- 
rily injurious  consequences  to  the  plaintiff,  as  authorized  tbe 
jury  to  punish  the  defendant  therefor  by  the  imposition  of 
exemplary  damages:  New  Orleans  etc,  R.  R.  Co,  y.  HursU  86 
Miss.  660,  668,  669;  74  Am.  Dec.  785;  Wilkinson  v.  Searcy^ 
76  Ala.  176;  Alabanui  etc.  R.  R.  Co.  v.  Frarier^  93  Ala.  46; 
post,  p.  28. 

2.  The  most  easual  reading  of  the  complaint  suffices  to 
demonstrate  that  while  each  of  its  counts  avers  defendant's 
wrong  and  negligence  in  failing  in  the  first  instance  to  stop  its 
train  at  Wheeling,  neither  of  them  bases  plaintiff's  claim  for 
damages  on  that  omission  of  duty,  but  on  the  contrary,  they 
each  seek  to  recover  for  damages  resulting  from  the  refusal  of 
the  conductor  to  return  to  the  stopping-plaoe,  and  tbe  conse* 
quent  necessity,  accentuated  by  the  expressed  .directions  of 
the  conductor,  for  plaintiff  to  alight  beyond  the  station,  ^  in 
a  hard  and  drenching  rain,"  and  to  walk  back  through  tbe 
rain  to  the  point  at  which  she  should  have  been  set  down. 
One  or  more  of  the  requests  for  instructions  involved  a  con- 
struction of  the  complaint  confining  the  recovery  to  damages 
sustained  in  consequence  of  a  failure  to  stop  in  the  first  in« 
stance,  and  for  this  reason  were  properly  refused. 

8.  Evidence  that  plaintiff  had  her  infant  in  her  arms  when 
sbe  alighted  from  the  train  was  objected  to,  and  is  made  the 
basis  of  an  assignment  of  error  here.  The  position  of  appel- 
lant in  that  regard  is  untenable.  Manifestly,  this  testimony 
legitimately  tended  to  aggravate  tbe  willful  wrong  of  the  eoi^ 
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ductor  in  requiring  the  plaiDti£f  to  get  off  in  the  rain  at  tiie 
considerable  distance  from  any  ^helt^r  shown  in  the  case;  and 
this  whether  regard  is  to  be  had  to  the  infant  per  s$^  or  the 
mother's  natural  solicitude  forit,  or  whether  it  be  regarded  only 
as  one  of  the  impediments  which  disabled  the  plaintiff  frooi 
protecting  herself  in  some  measure  from  the  rain. 

4.  The  position  taken  in  some  of  the  charges  requested  for 
the  defendant  and  refused,  that  there  could  be  no  recoverj 
under  the  first  or  second  counts,  unless  force  was  used  by  the 
conductor  in  getting  plaintiff  off  the  car, —  thoee  counts  aver- 
ring tbat  she  was  "put  off,"  and  "compelled  to  get  off,"  re- 
spectively,— is  untenable.  If  she  alighted  in  consequence  of 
the  implied  refusal  of  the  conductor  to  return  to  the  station^ 
to  avoid  being  carried  on,  and  in  obedience  to  the  direction  of 
the  conductor  to  do  so,  she  acted  under  compulsion  which 
was  the  equivalent  of  being  put  off,  or  compelled  to  get  off; 
and  the  court  properly  charged  the  jury  that  the  allegations 
in  this  regard  did  "  not  necessarily  equal  or  mean  the  appli- 
cation of  force  to  remove  the  plaintiff  from  said  train." 

5.  It  is  no  doubt  true,  as  asserted  in  some  of  the  charges 
requested  for  defendant,  that  persons  who  "  apply  for  and  re- 
ceive transportation  on  freight  trains  are  not  entitled  to  the 
comforts  and  conveniences  usually  furnished  passengers  on 
passenger  trains";  but  that  proposition  has  no  bearing  on 
any  issue  of  fact  in  this  case.  No  injury  is  claimed  or  was 
sustained  by  reason  of  any  difference  there  may  be  in  the 
"copifoFts  ^nd  conveniences  usually  furnished  passengers'^ 
en  these  different  classes  of  trains.  The  wrong  and  injury 
counted  ofi  resulted  from  a  failure  to  transport  the  plaintiff 
fiom  Jcnesboro  to  the  depot  at  Wheeling,  with  or  without  cer- 
tain comforts  f^nd  conveniences,  and  in  compelling  her  te 
i^light  at  a  distance  from  the  point  at  which  she  had  con- 
tracted to  be  set  down;  and  there  can  be  no  sort  of  doubt  that 
whether  the  vehicle  used  by  the  carrier  to  perform  the  con- 
tract of  carriage  be  of  one  or  the  other  character  hypothesised, 
its  duty  to  set  the  passenger  down  at  the  end  of  the  journey 
is  precisely  the  same.  These  charges  were  abstract,  and  well 
refused  on  that  ground. 

6.  There  are  respectable  authorities  which  appear  to  hold 
that  exemplary  damages  cannot  ba  awarded  when  the  actual 
injury  is  purely  nominal;  the  theory  being,  that  as  exemplary 
damages  are  laid  in  conservation  of  the  interests  of  society, 
which  for  thie  purpoee  are  cpneidered  "  as  blended  with  the 
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intcratts  of  iha  individual/'  where  the  iadiridaal  ii  injured 
ODly  nominally^  or  not  at  all  in  facfe^  though  his  rights  are 
▼iolated,  *^  the  interests  of  society  have  virtu^illy  nothing  to 
Uend  with/'  and  henoe  'Ube  individual  having  but  a  nominal 
ietereety  eoeiety  oan  have  none,"  etc.:  Biacy  v.  Portland  Fub. 
Co.,  68  He*  287.  This  view  is  specious,  but,  we  apprehend, 
not  eound.  The  true  theory  of  exemplary  damages  is  that  of 
punishment,  involving  the  ideas  of  retribution  for  willful  roi»- 
eondnci,  and  an  example  to  deter  from  its  repetition.  The 
position  of  the  supreme  court  of  Maine  can  be  sustained  in 
principle,  it  seems  to  us,  only  by  assuming  that  which  is 
manifestly  untrue,  namely,  that  no  aot  is  criminal  which  does 
not  inflict  individual  injury  capable  of  being  measured  and 
compensated  for  in  money.  Many  acts  denounced  as  crimes 
I7  our  statutes,  or  by  the  common  la#,  involve  no  pecuniary 
injury  to  the  individual  against  whom  they  are  directed,  and 
which,  while  the  party  a^rieved  oould  not  recover  damagei 
as  compensation  beyond  a  merely  nominal  sum,  are  yet  pun- 
bhed  in  the  criminal  courts,  and  may  alto  bd  punished  in 
civil  actioDS  by  the  imposition  of  **Bmart*mdney  ";  and  on  the 
same  principle,  acts  readily  conceivable  which  involve  malice, 
willfulness,  or  wanton  and  reckless  disregard  of  the  rights  of 
others,  though  not  within  the  calendar  of  crimes,  and  inflict- 
ing no  pecuniary  loss  or  detriment  measurable  by  a  money 
standard  on  the  individual,  yet  merit  such  punishment  as  the 
eivil  courts  may  inflict  by  the  imposition  of  exemplary  dam- 
ages. And  upon  these  oonsiderations,  the  law  is,  and  has  long 
been,  settled  in  this  state,  that  the  infliction  of  actual  damage 
is  not  an  essential  predicate  to  the  imposition  of  exemplary 
damages:  Parker  v.  Mise,  27  Ala.  480;  62  Am.  Dec.  776;  West- 
em  Union  Tel.  Co.  v.  Henderson^  89  Ala.  510;  18  Am.  St.  Rep. 
148;  Alabama  etc.  R.  R.  Co.  r.  Heddleston,  82  Ala.  218.  See 
alao  1  Sutherland  on  Damages,  748.  The  charges  requested 
by  the  defendant,  to  the  eflect  that  actual  damage  must  be 
shown  before  punitive  damages  could  be  recovered,  were  there- 
finre  properly  refused. 

Chargn  No.  8,  refused  to  defendant,  was  misleading,  when 
referred  to  plaintiff's  testimony.  It  tended  to  induce  the  jury 
(o  the  conclusion  that  if  no  actual  force  was  employed  by  the 
eondttctor  to  put  the  plaintiff  off  the  train,  she  left  it  volun- 
tarily, and  this  notwithstanding  she  may  have  acted  under 
llw  waipalsioii  fnsultlng  from  the  oonductor's  failure  and  im- 
flttd  refiisal  to  tnbve  the  train  back  to  the  station,  and  from 
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hie  direction  to  passengers  to  alight  where  the  car  stood* 
There  was  no  error  in  its  refusal. 

7.  Charges  9  and  10,  requested  by  defendant,  were  argu- 
mentative, in  that  they  direct  the  jury  to  look  to  certain  facta 
as  tending  toward  certain  conclusions.  That  numbered  9, 
moreover,  is  subject  to  the  same  objection  taken  to  No.  8, 
supra, — its  tendency  is  to  mislead  the  jury;  and  that  num* 
bered  10  is  bad  for  ttie  further  reason  that  it  confines  the 
right  of  recovery  to  injury  resulting  from  defendant's  negli* 
gence  in  passing  the  station,  when,  as  we  have  seen,  the  wrong 
and  injury  really  complained  of  consisted  in  a  failure  to  move 
the  train  back  to  the  stopping-place,  and  the  consequent  ne> 
cessity  plaintiff  was  under  to  alight  and  walk  back  in  the 
rain. 

Charge  11,  requested  for  defendant,  was  properly  refused^ 
because  not  supported  by  any  tendency  of  the  testimony* 
There  is  no  evidence  in  this  record  to  the  effect  that  **  plain* 
tiff  could  have  been  cured  of  the  sickness  in  ten  days,"  etc.,  aa 
hypothesized  in  this  request 

The  rulings  of  the  court  on  charges  not  above  referred  to  by 
number  are  all  considered  in  the  general  propositions  of  law 
we  have  announced.  The  record  is  free  from  error,  and  the 
judgment  is  affirmed.  


BxBMPLABT  Dxiuon,  WHBN  Allowkd.  —  This  rabjeot  is  fally 
in  the  extended  note  to  SpeUman  t.  Rkhmond  etc  R.  R,Co.t2S  Am.  8t,  Rep. 
883,  and  references  to  other  notes  in  the  American  Decisions  are  there  gi^en. 
The  circumstances  in  Samuels  v.  Siekmond  eie,  R'y  Ca,  35  S.  C.  493,  28  Am. 
St.  Rep.  483»  were  Tery  similar  to  those  in  the  principal  case,  and  the  oonri 
there  stated  the  mle  to  be,  that  a  tort  sounding  in  exemplary  damages  exiata 
when  some  right  or  property  of  a  person,  natural  or  artificial,  is  invaded 
maliciously,  Tiolently,  wantonly,  or  with  reckless  disregard  of  social  or  civil 
obligations.  BSxemplary  damages  will  not  be  allowed  for  failure  to  stop  a. 
train  at  a  station  and  give  a  passenger  opportunity  to  alight  therefrom,  un» 
less  the  failure  to  stop  was  willful,  or  the  wrong  was  aggravated  in  soma 
manner  by  the  railroad  company  or  its  employees:  Dorrah  v.  liUnoU  Cet^ 
tral  R.  R.  Co.,  65  Miss.  14;  7  Am.  St  Rep.  629;  Kanms  City  etc  R.  R, 
Co.  T.  FUe,  67  M*ss.  373.  An  instruction  that  if  any  of  the  employees  of 
the  company  were  "insulting  in  words,  tone,  or  manner,"  the  jury  should 
find  for  the  plaintiff  damages,  in  their  discretion,  "  not  exceeding  the  amount 
claimed  in  ^e  petition,"  was  held  proper  in  an  action  by  a  female  passenger 
to  recover  for  an  injury  resulting  from  being  taken  past  a  station  to  which 
she  had  purchased  a  ticket:  Lomaoille  etc  R.  R,  Co.  v.  Bailard,  88  Ky.  169. 
For  a  case  in  which  exemplary  damages  were  refused  to  a  passenger  oarried 
past  his  station,  aee  UMttippi  etc  R.  R.  Cc  t.  OiU,  66  Miss.  39. 

RjLiLBOAP  CoMPAHtn — FoBoiBLB  Expc7L8ioif,  What  IS.  — On  prinoiplfl^ 
it  would  seem  that  the  eompulaion  in  this  class  of  cases  need  not  be  alcongst 
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fhtm  ttiak  **  ooostnint  of  the  will  arinng  from  the  unlawful  preMntment  of 

•  «hoiei  beiweaa  two  oompamtiTe  otUb,**  wbiob  is  the  definition  of  legal 
toHi  giToo  ia  Al&Um  t.  DwrsMt^  2  Strob.  257;  49  Am.  Deo.  596.  A  pM- 
MBgor,  whoHier  right  or  wrong  in  any  contention  or  misnnderstanding  with 

•  eondnetory  ia  sndor  no  duty,  either  legal  or  moral,  to  remain  on  the  train 
Balfl  tba  oondvotor  appeala  to  force  for  the  ezeontion  of  his  eommands  in 
ti^eOiag  hhn.  If  the  paawnger  obeys  the  command  to  leave  the  train,  and 
thereby  does  an  act  to  which  hie  own  will  does  not  consent,  he  is  coerced: 
OfloryM  B.  B.etc.Oo.r.  Rakew,  86  6a.  641;  22  Am.  St.  Rep.  490.  Whether 
tbe  eirenmatanoea  are  snch  as  to  be  held  a  coercion  in  leaving  the  train  it  a 
yssHiM  for  tbo  Jury:  Oaivetkm  tie.  S^yCftKr.  Critpi^  73  Tex.  236. 

Fnsiaiir  Tbaivb — Riohm  ov  PasBaNGBBs  oh:  See  notes  to  Caiiral  R,  R» 
(k  T.  SmUk,  2  Am.  St.  Rep.  39,  40;  JUmnbaum  r.  8L  Paul  Oe.  B.  B.  O0.9  8 
Am.  St  Rep.  666;  McVeei^  t.  SL  Paul  etc  B.  B.  Co.,  22  Am.  St.  Rep.  729. 
The  genoral  role  i%  a  person  permitted  to  ride  npon  a  freight  train  by  the 
•ooipany's  servants  is  entitled  to  the  same  rights  as  if  he  were  riding  on  a 
lUMagar  trains  McOm  w.Mkmmieie.  B*p  Cbw,  92  Ma  206;  1  Am.  St.  Repw 
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IkLMEArH    CORPORATXONS.  —  A  PXRSOH    TO  WhOM  ▲  TbLBORAM    »    AD- 

nnnsBD  may  recover  damages  for  delay  in  its  transmission  or  delivery 
if  the  sender  was  acting  as  his  agent  and  the  corporation  had  notice  of 
that  fact 

IkLBaBAPH  OoRVOBAtTOira.  —  Daicaou  FOB  Mbmtal  SovFXRiiro  arising 
from  the  failure  to  promptly  transmit  a  telegram  can  be  recovered,  pro- 
vided there  was  other  ground  of  damage,  either  nominal  or  substantial, 
though  an  action  cannot  be  sustained  for  mental  suffering  alone. 

IkLBOBAFH  Corporations  —  Plbadino.  —  A  complaint  alleging  that  the 
defendant  was  a  public  telegraph  corporation,  and  that  W.  J.  Wilson, 
for  the  benefit  and  as  the  agent  of  the  plaintiff^  delivered  to  the  defend* 
ant  the  following  message:  **  Howard,  Ga.,  April  27,  ^90.  To  W.  L. 
Wilson,  Childersburg,  Ala.  Father  died  this  p.  m.  Come  at  once. 
W.  J.  Wilson," — for  transmission  to  plaintiff  by  telegraph,  and  that 
plaintiff's  said  agent  paid  defendant  the  price  of  such  transmisnttn,  that 
■neb  message  was  promptly  transmitted  to  defendant's  office  to  which 
H  was  addressed,  but  was  not  delivered  until  after  the  lapse  of  the  day 
on  which  it  should  have  been  delivered,  sufficiently  discloses  a  contract 
between  plaintiff  and  defendant^  for  the  breach  of  which  at  least  nominal 
damages  are  recoverable. 

ftOMHAT.  —  A  TbLBORAPH  OORFORATIOir  CANNOT  ESOAPB  LfABILITT  for  the 

fiulnre  to  promptly  deliver  a  telegram  on  the  ground  that  the  contract 
lor  its  transmission  and  delivery  was  entered  into  on  Sunday,  if  the 
emergency  to  which  the  telegram  related  was  the  death  and  burial  of 
the  father  of  the  person  to  whom  it  was  addressed. 

Hewitt^  Walker,  and  Porter^  for  the  appellant. 
OmU  Brown$f  eanir^ 
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MoClbllan,  J.  In  the  ease  of  DaughUry  v.  American  Uniei^ 
IVI.  (?o.,  76  Ala.  168,  61  Am.  Rep.  436,  damages  were  claimed 
hj  the  sendee  of  a  telegram  for  a  breach  of  contract  alleged 
to  have  been  entered  into  between  the  senders,  as  the  agents 
•f  the  sendee,  and  the  telegraph  oompaoj,  whereby  the  com* 
pany,  for  a  consideration  paid  by  the  agents,  undertook  and 
promised  to  transmit  and  deliver  the  message.  It  was  in- 
sisted for  defendant  that  the  action  could  be  maintained  only 
by  the  senders,  the  theory  of  the  contention  being,  that  tb* 
complaint  showed  that  the  senders  made  the  contract  in  their 
own  name,  and  it  not  being  a  contract  for  the  payment  of 
money,  they  alone  had  a  right  to  maintain  the  suit.  The 
court  said:  ''  This  point  is  well  taken,  if  the  proper  constrao- 
tion  of  the  complaint  is  that  whioh  Is  contended  for:  Code 
1876,  sec.  2890;  Code  1886,  sec.  2594;  Johnson  v.  MaHin,  64 
Ala.  271;  Moitenon-^.  Oihson^  66  Ala.  66;  Agnew  v.  Leath^  63 
Ala.  846.  It  is  certainly  true  that  the  message  proposed  to  be 
sent,  as  copied  in  the  complaint,  is  signed  by  Renfro  Brothers, 
the  senders.  But  the  message  is  not  the  contract  declared 
on.  The  complaint  avers,  in  substance,  that  the  plaintiff 
made  the  contract  through  bis  agents,  Renfro  Brothers.  The 
contract  declared  on,  we  suppose,  was  oral.  It  is  not  averred 
that  it  is  in  writing.  If,  in  delivering  and  paying  for  the 
message  to  be  forwarded,  Renfro  Brothers  disclosed  the  name 
of  their  principal  for  whom  they  were  acting,  that  constituted 
it  plaintiflf's  contract,  upon  which  he  can  and  should  sue  in 
his  own  name.  Such  proof  is  admissible  under  the  complaint 
as  framed,  and  if  made,  will  sustain  the  averment"  On  a 
like  state  of  averment,  this  principle  was  reaffirmed  in  the 
case  of  Kennon  v.  Western  Union  Td,  Co.^  92  Ala.  899,  the 
action  being  in  the  name  of  the  persons  to  whom  the  mes* 
sage  was  sent  by  their  agents,  under  an  agreement  for  trans* 
mission  made  between  them  and  the  telegraph  eompany,  in 
which  it  was  said:  ''On  the  contract  thus  alleged,  these 
plaintiffs  may  sue;  and  if  the  evidence  develops  that  they 
were  disclosed  to  the  telegraph  company  as  the  principals  in 
the  contract,  they  may  recovwr  against  the  defendant."  In 
each  cases,  the  plaintiff,  upon  making  the  requisite  proof  as 
to  the  fact  of  the  agency  of  the  senders,  and  the  disclosure  of 
that  fact  to  the  defendant  at  the  time  of  contract  made,  would 
be  entitled  to  recover  at  least  nominal  damages  for  the  breach 
of  the  contract  thus  eristing  between  him  and  the  defefldanti 
and  in  addition  thereto,  damages  for  mental  angvich  a«d  Mf* 
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faring  ocoaaioned  hj  the  dtfendanl^s  failure  to  cdmplj  with 
its  ondertakiDg  io  respect  of  prompt  tranBDetisflioli  and  delif* 
eiy:  Wat&m  Union  Tel.  Co.  r.  Hondonon,  89  Ala.  610;  18  Am. 
Si.  Bep.  14& 

Bttt  the  law  appears  to  be  well  settled,  that  in  the  abseno^ 
of  the  element  of  damages  resting  on  a  breaoh  of  contact  in 
toroB  at  the  time  between  the  parties,  and  in  the  absenee  of 
anj  actual  injarj  to  the  person,  reputation,  or  estate  of  the 
plaintiff,  there  can  be  no  recovery  for  injury  to  the  feelings; 
or  ID  other  words,  than  an  action  cannot  be  maintained  solely 
far  mental  sufferings,  though  if  other  ground  of  damage,  either 
noroinal  or  substantial,  be  averred  and  proved,  such  averment 
and  proof  ooostitute  an  essential  predicate  for  the  impositioft 
of  damages  for  laoerated  feelings,  by  way  only  of  aggravation 
of  actual  damages:  Chdf  ote.  Ry  Co.  v.  Ltvy,  59  Tex.  563;  4H 
Am.  Rep.  278;  JohM&n  v.  WelU,  Fargo,  ds  Co.,  6  Nev.  224;  8 
Am.  Bep.  245;  Wyman  v.  Leaviii,  71  Me.  227;  36  Am.  Rep. 
303;  Wui  V.  We^m  Union  Tel.  Co.,  39  Kan.  93;  7  Am.  Sk 
Rep.  530;  Cowniing  v.  fFiUvimatevtl,  1  Cush.  451. 

Id  the  ease  at  bar,  one  of  the  questions  presented  by  the 
demorrers  is,  whether  the  oomplaint  alleges  a  contract  be- 
tween the  plaintiff  and  the  defendant,  for  the  breaoh  of  which 
at  least  nominal  damages  are  recoverable,  so  as  to  make  such 
right  of  reoovery  the  basis  for  the  imposition  of  further  dam* 
ages  for  mental  distress,  which  are  claimed*  We  think  such 
contract  is  laid  in  the  complaint,  not  by  direct  averment,  it  is 
true,  but  by  the  averment  of  facts  from  which  the  law  implies 
a  contract,  and  upon  proof  of  which  the  existence  of  the  con- 
tract would  be  declared.  It  is  alleged  that  the  defendant ''  was 
engaged  in  the  business  of  transmitting  messages  for  hire  by 
means  of  electricity,  from  Howard,  in  the  state  of  Georgia,  to 
Childeraburg,  in  the  state  of  Alabama,  and  was  then  and 
there  a  public  telegraph  company;  and  being  so  engaged,  W. 
J.  Wilson  did,  for  the  benefit  and  as  the  agent  of  plaintiff, 
to  defendant  at  its  office  in  Howard  the  following 
►,  via.,  *  Howard,  Oa.,  April  27,  '90.  To  W,  L,  Wil- 
eon,  Cbildwsburg,  Ala*  Father  died  tins  V.  m.  Come  at  once,' 
•igned  *  W.  J.  Wilson,'  for  transmission  to  plaintiff  by  tele- 
graph at  Cbildersburg,  and  plaintiff's  said  agent  did  then 
sad  there  pay  defendant  the  sum  of  forty  cents,  the  price  of 
tiaasnuttiiig  and  delivering  said  rooasagOb  Baid  W.  J.  Wilson 
vas  the  brother  of  i^aintiff,  and  the  persoa  meotioaied  In  said 
as  ^&tber'  waa  the  father  of  both  W.  L.  and  W.  t. 
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Wilson,  and  said  defendant  was  well  aware  of  all  such  rela- 
tionship." It  is  not  in  tenns  alleged  that  the  defendant  re- 
ceived and  undertook  to  transmit  and  deliver  this  message, 
but  both  these  facts  safBcientlj  appear  from  the  allegations 
that  defendant  did  transmit  the  dispatch  promptly  to  its 
office  at  Childersburg,  and  there  delivered  it  to  W.  L.  Wilson, 
the  plaintiff,  though  not  until  after  the  lapse  of  a  day  from 
the  time  at  which  it  should  have  been  delivered.  These  aver- 
ments import  an  acceptance  of  the  message  by  the  defendant 
necessary  to  a  complete  contract  for  its  being  sent  to  Chil- 
dersburg  and  there  promptly  delivered  to  the  plaintiff,  even 
within  the  strict  rule  laid  down  in  SotMrvtUe  v.  Merrill^  1 
Port  107,  relied  on  by  the  appellant's  counsel;  and  the  com- 
plaint, taken  as  a  whole,  adequately  states  a  contract  entered 
into  between  the  plaintiff,  through  his  agent,  and  the  defend* 
ant,  for  the  failure  of  the  defendant  to  comply  with  which, 
alleged  in  the  complaint,  plaintiff  was  entitled  to  recover  at 
least  nominal  damages,  and  such  damages  for  distress  of 
mind,  resulting  from  the  delay  of  delivery,  whereby  he  was 
prevented  seeing  the  body  of  his  father  and  being  present  at 
his  funeral,  as  from  the  terms  of  the  message  must  have  been 
in  the  contemplation  of  the  parties.  The  demurrers,  which 
proceeded  on  the  theory  that  plaintiff  was  without  right  to  sue 
for  a  breach  of  this  contract,  and  that  damages  for  mental 
suffering  were  not  recoverable  in  this  action,  were  properly 
overruled:  Authorities  supra;  Western  Union  Tel.  Co.  v.  Brown^ 
71  Tex.  723;  Beasley  v.  Western  Union  Tel  Co.,  39  Fed.  Rep. 
181;  West  v.  Western  Union  Tel.  Co.,  39  Kan.  93;  7  Am.  St. 
530,  and  note;  Harkness  v.  Western  Union  Tel.  Co.,  73  Iowa, 
190;  6  Am.  St.  Rep.  672;  StuaH  v.  Western  Union  Tel.  Co.,  66 
Tex.  680;  69  Am.  Rep.  623. 

There  is  no  merit  in  the  objection  that  the  complaint  does 
not  allege  that  the  message  was  in  writing.  We  need  not 
decide  whether  it  would  be  the  duty  of  defendant  company  to 
receive  for  transmission  a  verbal  message, — doubtless  a  rule 
on  its  part  to  the  contrary  would  be  a  reasonable  one,  —  nor 
whether  the  complaint  does  in  effect  allege  this  message  to 
have  been  in  writing,  though  its  averments  might  well  be  con* 
strued  to  import  that  the  message  as  delivered  by  plaintiff's 
agent  was  a  written  one.  These  considerations  are  rendered 
immaterial  by  the  averments  of  the  complaint  that  the  mes* 
sage,  whether  verbal  or  written,  and  whether  or  not  there  was 
any  duty  to  receive  it  as  offered  resting  on  the  defendant,  was 
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nenved  and  correctly  tranBmitted  to  its  office  at  the  point  of 
destination;  and  it  cannot  now  be  heard  to  excuse  itself  for 
unreasonable  delay  in  delivering  it  from  that  office  on  the 
ground  that  it  was  under  no  obligation  to  receive  it  in  the 
first  instance. 

The  objection  taken  by  the  demurrer  that  the  complaint 
shows  the  contract  for  transmission  and  delivery  of  the  tele- 
gram to  have  been  made  on  Sunday,  and  is  therefore  void,  is 
untenable.  We  cannot  doubt  but  that  the  emergency  of  the 
death  and  burial  of  one's  father  involves  such  moral  necessity 
for  his  presence  before  and  at  the  funeral  as  brings  any  con- 
tract made  to  that  end  on  Sunday  within  the  exception  of 
cases  of  necessity  made  by  our  statute,  if  indeed  such  con- 
tracts woold  not  also  be  within  the  exception  in  favor  of 
works  of  charity,  in  a  liberal  sense  of  that  term:  Bums  v. 
Moore,  76  Ala.  339;  52  Am.  Rep.  332;  QuLfetc.  R'y  Co.  v.  Levy, 
69  Tex.  642;  46  Am.  Rep.  269;  Doyle  v.  Lynn  eU.  R.  R.  Co.^ 
118  Mass.  195;  19  Am.  Rep.  431. 

The  foregoing  considerations  dispose  of  the  objections  taken 
to  the  trial  court's  rulings  on  the  demurrers  interposed  by  the 
defendant  below,  which  alone  are  presented  for  review  on  tliis 
appeal.  Those  rulings  are  free  from  error,  and  the  judgment 
is  affirmed.  

TitJgKiFH  OoMPANTBS — RioHT  ov  RsoEivKS  ov  Mbssaob  TO  Sua  —  In 
Wealem  CT.  Tel.  C<k  r,  Allen,  66  Miss.  649,  aa  extract  from  which  is  givea  in 
the  note  to  AlexamUr  t.  Wetiem  U.  Tel  Co,,  14  Am.  St.  Rep.  563,  the  court 
stelad  that  the  anirersal  doctrine  in  America  iras,  that  an  action  might  be 
maintained  by  the  receirer  as  well  as  the  sender  of  a  messas^e,  while  in 
Sttglaad  only  the  sender  oonld  sne.  To  the  same  effect  are  Wadtnoorth  v. 
Weatem  U.  TeL  Co,,  86  Tenn.  695;  6  Am.  St  Rep.  864;  Western  U.  TeL  Co. 
▼.  IhMe,  128  DL  248;  15  Am.  St.  Rep.  109;  Young  t.  Western  (7.  TeL  Co., 
107  N.  a  370;  22  Am.  St.  Rep.  883. 

BAMAOBi  FOR  MsHTAL  SuTFBRiNO  are,  as  a  genAral  mle,  not  recoTerable^ 
MnlasB  the  mental  suffering  is  an  accompaniment  of  bodily  injury,  or  unless 
the  injnry  from  which  it  reaalti  was  attended  by  circumstances  of  malice^ 
iasolt»  or  oppression:  See  note  to  Western  C.  Tel.  Co.  ▼.  Nations,  27  Am.  St. 
Rep.  9ia  In  Texas,  Indiana,  and  Tennessee,  such  damages  can  be  recov- 
sredy  apart  from  the  infliction  of  any  bodily  injnry:  See  cases  cited  in  above 


SuvDAT — What  Work  mat  bs  Donb  on.  — The  issning,  publishing,  and 
ebeolating  a  newspaper  on  Sunday  is  not  a  work  of  necessity  or  charity,  and 
a  contract  regarding  advertisements  in  such  newspaper  is  void  as  long  as  the 
ststnte  probibiting  all  works  exoept  those  of  necessity  or  charity  remains  in 
fores:  Handy  ▼.  St,  Paul  etc  Co.,  41  Minn.  188;  16  Am.  St  Rep.  695. 
Traveling  on  the  Lord's  day  may  be  jnatified  on  the  ground  of  necessity  or 
It  a  dMd  of  obarity:  Buck  v.  BIddtfwd,  82  Me.  433,  in  which  it  was  held 
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thai  the  mA  of  taking  hooM  a  wMsaa  who  was  Tititing  ptalatiff 'a  hooie  «tt  • 
cold,  windy  day  in  Decemhar,  and  told  him  that  aha  had  got  to  go  homo  thafe 
night,  was  not  unlaw ful.  Riding  on  Snnday  for  exercise^  and  for  no  othar 
parpoae,  ia  not  a  riolation  of  the  ttatnte  in  relation  to  the  Lord's  day:  SuUi» 
van  ▼.  Maine  Centtrai  B,  R.  Cbu,  82  Me.  196,  where  a  woman  was  injured  by 
being  thrown  from  a  wagon  on  a  defective  railroad  crossing.  The  foUowing 
extract  from  the  opinion  of  the  eonrt  may  be  nsefnlly  quoted;  ■  "This  exoep- 
tion  [i.  e.f  works  of  necessity  or  charity]  may  properly  be  said  to  oorer 
ererything  which  is  morally  fit  and  proper,  under  the  particular  oircum« 
atancea  of  the  case,  to  be  done  upon  the  sabbath.  Tested  by  this  rule,  our 
own  court,  in  0*C&indl  ▼.  Liwition,  6S  Me.  84,  iO  Am.  Rep.  673,  end  DaM* 
«ea  ▼.  PwUand,  69  Me.  116,  31  Am.  Rep.  263,  haa  held  that  walking  ia  th* 
open  air  upon  the  sabbath,  for  exerciae,  ia  not  a  Tiolation  of  the  atatnte.  Ja 
other  jurisdictions,  also,  it  haa  been  held  not  to  be  unlawful  to  ride  to  » 
funeral;  ffome  ▼.  Meakin,  115  Mass.  326;  walking  to  prepare  medicine  for  » 
eick  child:  Cformtm  t.  LowbU,  117  Mass.  65;  riding  to  risit  a  sick  siaten 
Oronan  r.  BotUm^  136  Masa.  384;  tmreling  to  yiait  a  aiok  friend:  Doyli  t. 
L^n  eic  B.  J?.  Ob.,  118  Maaa.  195;  19  Am.  Rep.  431 1  a  servant  riding  to  pro* 
pare  neadful  food  for  her  employer:  King  r.  Sarctget  121  Mass,  303;  a  father 
riding  to  risit  his  two  boys:  McCtary  v,  Lowell,  44  Vt  116;  8  Am.  Rep.  366| 
walking  for  exercise:  HandWm  T.  BoHou,  14  Allen,  475;  and  walking  partly 
for  exerciae  and  partly  to  make  a  aooial  oalli  Barber  ▼•  WoroMUr,  lt§ 
74.* 


Alabama  Great  Southbrn  R.  R.  Co.  v.  Frazibb. 

[98  Alabaxa,  4Su] 

Praotiob  — B&BOR  WITHOUT  PBUUDios. — If  two  ploae  are  in  legal  oon- 
templation  the  same,  and  the  court  sustains  a  demurrer  to  one  and  al* 
Iowa  the  other  to  stand,  the  defendant  ia  not  injured  thereby. 

KSOLIOSNCB  —  WiLLrUL  In  JITRIIS.  — *  A  PlSA  or  THB  COKTEIBUTORT  NlOU* 

GBNCS  or  THB  PLAiMTirr  IS  InsumoiBNT  wben  the  complaint  allegeo 
that  injuries  were  willfully  inflicted  upon  plaintiff  by  one  of  defendant't 
employeea  while  aotin{{  within  the  scope  of  his  employment. 

DaMAGBS.  —  EXBMTLABT  DaMAOBS  MAT  BB  AlLOWBD  AaAlMBT  A  RaILWaT 

Corporation  for  ah  Assault  and  Batfbrt  oa  the  person  of  the  pUia* 
tiff  by  defendant's  brakeman,  because  the  plaintiff,  though  not  rightfully 
on  the  train,  would  not  undertake  to  get  off  while  it  was  running  aft 
anch  a  rate  of  apeed  as  to  render  the  attempt  hasardona. 

Railroad  Ck>RFORATioN'8  Liabiutt  for  Aon  or  Bbakbman.  — If  a  brako- 
man  is  sent  by  the  conductor  to  inform  a  person  on  the  train  that  h« 
must  get  of^  which  the  brakeman  doea,  and  such  person  not  eomplyiag 
with  the  demand  that  he  get  off,  because  the  speed  of  the  train  waa  s«ek 
as  to  render  any  attempt  to  leave  it  dangerous,  the  brakeman,  in  tke 
presence  of  the  conductor,  thereupon  commits  an  assarlt  and  battery  oa 
•uch  person  to  coerce  his  will  so  that  he  would  get  ofi^  the  act  of  tbo 
brakeman  ia  within  the  line  of  his  duty,  and  the  corporation  is  answer^ 
able  therefor. 

Railroad  Gorpobation  is  AMswBRABLtf  vor  Wn^LrvL  MnooNDuor  or  m 
EMrLOTKB.  if  he,  while  acting  within  the  range  of  his  employment^  does 
an  act  injurious  to  another,  either  through  negligenos^  wantonaen^  or 
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blnitifNii  Voi  if  h«  g»  h&fenA  tli«  nuig*  of  hb  •inpIoyni6Dt»  and  of  Ui 
mra  will  d»  aa  unlawf nl  aofc  injiirioiis  te  Mu>th«r,  hit  MBployor  it  not 
liftUo  therefor. 

■mmoi — Bjbb  Obvt^.  •«-  In  an  aotion  agntiiat  a  railroad  oompaay  to  ra- 
•over  damagea  for  an  assault  aud  battery  oominitted  by  a  brakainan  on 
a  penon  not  rightfully  on  the  train,  in  which  he  elaima  that  the  aatanit 
waa  withont  jnetifioation  or  palliation,  and  the  brakeman  that  it  waa 
aommitted  under  apprehension  of  an  attack  by  the  plaintiff,  all  that  oo* 
aorred  between  plaintiff  on  one  hand  and  the  oonduetor  and  brakeman 
CB  ^e  other  —  the  manner,  language,  and  oundacfe  of  the  parties  jubt 
before  and  leading  up  to  the  assault  ~  constitute  part  of  the  rm  guUt^ 
and  ondeaee  af  them  is  admissible. 

Sfiomoi.-^  Plaintiff  may  be  permitted  to  atata  that  he  waa  insisting  "  in  n 
pleaatug  manner  *'  that  he  be  allowed  to  continue  hia  journey,  when  an 
aannlt  and  battery  upon  him  by  a  brakeman  is  attempted  to  be  palliated 
or  jnatified  on  the  ground  that  an  attack  by  the  plaintiff  on  the  brake- 
raa  apprehended  by  the  Utter  when  he  made  snoh  aaaanltb 
ov  PnuuMflNOT  ov  Ik JUBISB.  •>— One  who  waa  injured  nearly  two 
years  before  the  trial,  and  wboae  injuries  are  of  snch  a  character  as  to  be 
known  to  him,  though  he  is  not  an  expert^  ia  competent  to  teatify  as  to 
whether  he  was  permanently  injured  or  not. 

BftMaoM.  —  What  Plaihtiif  was  Makoto  at  the  time  ha  reeeiTod  in  jarie^^ 
1^  whioh  he  waa  disabled  for  a  considerable  tim«^  may  be  proved  as  an 
element  of  the  damages  he  sustained, 

JmiT  Tbial  —  PRAoricB.  —  Ir  a  Coubt  Ivstbucts  a  Jubt  to  Disbbo abd 
Etidbmcb  which  had  been  receired  against  objection  and  exception,  the 
azoeption  ia  thereby  Titiated,  and  the  emir  in  admitting  the  oTtdence  ia 
Bo  longer  available  ia  any  appellate  proceeding. 

Jubt  Tbial.  — 'If  Objbotjdhablb  Statxmbivts  and  Aroumbnts  abb  Madb 
BT  Cooiiaxj^  which  he  subsequently  withdraws,  and  which  the  court  in- 
atrncta  the  jury  to  disregard,  they  do  not  constitute  grounds  for  a  new 
triaL  Snch  statementa  or  arguments  cannot  be  reviewed  or  otherwise 
oonaidMed  upon  appeal,  when  it  ia  admitted  that  the  trial  court  ooiumit- 
tad  no  error  in  reapeot  to  tbenif  and  ruled  properly  when  its  attention 
waa  directed  thereto. 

JvBT  Tbial  —  Exbuplabt  Damaobs.  ^  An  instruction  to  a  jury,  that  if  they 
find  from  the  evidence  that  vindictive  damages  should  be  giveo,  they 
have  the  right  to  give  snch  damagea  ai  the  evidenca  authorizea,  not  be- 
yond the  amount  claimed  in  the  complaint,  is  a  correct  statement  of  the 
mle  for  the  guidance  of  juries  in  the  asae«8inent  of  punitive  damages. 

Jvbt  Tbial—  WrmftiSBS  Falsb  in  Onb  PARTicaLAB.  —Instruction  that  if 
the  jury  believe  from  the  evidence  that  certain  witnesses  swore  falsely 
IB  one  partionlar,  they  were  anthoriaed  to  disregard  the  evidence  of  such 
witnessea  entirely,  ia  proper,  when  it  appears  that  all  the  evidence  of 
anch  witoeasea  was  materiaL 

Jubt  Tbial  —  Witnbssbs,  Pubpondbbaitob  or.  —  Instruction  that  the  jury 
are  not  to  be  controlled  by  the  mere  numerical  preponderance  of  wit- 
aesaee  on  one  aide  or  the  other,  bnt  should  consider  such  preponderance 
akmg  wit|i  othet  faotp  and  eir^amatanoaa  conducing  to  credence,  or  the 
reverse*  ia  proper. 

Xvidb5C«.  —  Bobobn  or  Pbovtbo  Comtbibotobt  Nbqliqbncb  of  the  plain- 
tiff leota  upon  the  defendants 
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■riDBiroi — BvRDSir  <nr  Paooi.  —  If,  la  aa  aetioa  for  aa  aMaalt  ooaraditod 
OB  the  plaintiff  by  a  brakomaa  of  a  railway  train,  the  defeodaat  ploadi 
that  the  foroe  nsed  was  neoessary  to  remove  the  plaintiff  from  tho  traia, 
the  defendant  must  aesuma  tho  burden  of  proving  the  neoesaitj  of  thO 
force  employed. 

William  H.  Demon  and  L.  A.  DMb,  for  the  appellant. 

DaHch  and  Martin^  eonlra^ 

McClbllan,  J.  This  is  an  action  bj  Frasier,  against  the 
Alabama  Great  Southern  Railroad  Company  sounding  in  dam- 
ages  for  injuries  willfully  inflicted  by  one  of  defendant's  brake* 
men  while  acting  within  the  scope  of  his  employment. 

1.  Plea  Na  1  '*  denies  each  and  every  allegation,  statement^ 
and  averment''  of  the  complaint  The  general  issue,  pre- 
sented by  the  second  plea  of  **  not  guilty,"  is  made  by  statute 
the  equivalent  of  a  denial  of  all  the  material  allegations  of 
the  complaint:  Code,  sec.  2675.  The  issue  presented  by  the 
two  pleas,  therefore,  is  one  and  the  same.  If  the  court  erred 
in  sustaining  a  demurrer  to  the  first  plea,  it  was  without  in- 
jury  to  the  defendant,  since  it  had  all  the  advantages  under 
the  second  plea  to  which  it  was  entitled  under  the  first:  Zouis- 
viUe  etc,  R.  R.  Co.  v.  DavU^  91  Ala.  487,  and  citations. 
Moreover,  the  two  pleas  being  in  legal  contemplation  the  same, 
one  of  them  was  redundant,  and  might  well  have  been  stricken 
out  on  this  ground. 

2.  To  this  action,  counting  upon  the  willful  misconduct  of 
defendant's  employee,  the  contributory  negligence  of  plainti AT, 
relied  on  in  plea  No.  8,  is  no  defense.  The  insufficiency  of 
that  plea  was  correctly  adjudged  on  demurrer:  Beach  on  Con- 
tributory Negligence,  49,  50,  53;  LouisviUe  etc*  R,  R.  Co.  v« 
Watson,  90  Ala.  68;  Montgomery  etc.  R.  R.  Co.  v.  Stewart^  91 
Ala.  421. 

8.  The  complaint  makes  a  case  for  punitive  damages.  It 
charges  an  assault  and  battery  on  the  person  of  plaintiff  by 
defendant's  brakeman,  upon  no  other  provocation  than  that 
the  plaintiff,  while  expressing  a  readiness  to  get  off  the  train 
if  it  were  Btopped,  declined  to  do  so  while  it  was  running  at 
such  a  rate  of  speed  as  to  render  the  attempt  hazardous.  The 
train  was  one  which,  under  the  regulations  and  orders  of  the 
company,  was  not  allowed  to  transport  passengers.  The  plain- 
tiff knew  this  when  he  boarded  it,  but  was  anxious  to  get  to 
Chattanooga,  and  relied  upon  persuading  the  conductor  to 
transport  him  in  violation  of  the  rules  of  the  company.     He 
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Mip^ean  to  have  bo  continued  to  rely  upon  his  powers  of  per- 
taason  as  not  to  have  aTailed  himself  of  an  opportunity  to 
alight  while  the  train  was  stationary,  even  after  both  the 
brakeman  and  the  conductor  had  assured  him  he  must  do  so. 
The  conductor's  orders  were,  to  allow  no  person  without  a  pass, 
ether  than  employees  of  the  road,  to  ride  on  that  train.  Plain- 
tiff was  not  an  employee,  nor  had  he  a  pass.  He  was  con- 
fcssedly  a  trespasser,  and  it  became  the  duty  of  the  conductor 
to  eject  him. 

Common  knowledge,  and  the  oncontroverted  evidence  in 
this  ease,  concur  to  the  point  that  brakemen  on  trains  are 
vnder  the  control  of  the  conductor,  and  that  it  is  their  duty  to 
ebey  his  orders,  and  to  aid  him  in  maintaining  the  rules  of 
the  service,  and  in  executing  the  orders  of  their  common  mas- 
ter. Similarly,  common  knowledge  and  the  testimony  here 
have  no  room  to  doubt  that  a  part  of  a  brakeman's  duty  is  to 
eject,  or  to  assist  in  the  ejection  of,  trespassers  from  trains,  the 
eonductor  having  determined  against  their  right  to  continue 
oo  board.  Nothing,  indeed,  is  more  common  than  for  a  con- 
dactor  to  snmmon  a  brakeman  to  deal  with  and  eject  refrac- 
tory trespassers;  it  is  the  usual,  if  not  the  universal,  course. 
It  was  adopted  in  this  instance.  The  brakeman  who  com- 
mitted the  assault  and  battery  testifies  that  he  was  not  in 
efaarge  of  the  train,  and  hence,  presumably,  had  no  voice  in 
d^rmining  that  the  plaintiff  should  be  put  off.  That  was 
ibe  part  of  the  conductor.  He  did  so  determine,  and  sent 
this  brakeman  to  the  caboose  to  inform  plaintiff  that  he  must 
fst  ofll  The  brakeman  swears  that  he  went  down  to  the 
caboose  and  delivered  the  message,  and  that  his  intention  was 
to  pot  him  off  if  he  resisted.  Plaintiff  insisted  upon  being 
allowed  to  proceed.  Presently  the  conductor  came  in,  and 
he  continued  to  so  insist.  Both  conductor  and  brakeman 
«eie  present  from  this  time  until  the  plaintiff  left  the  train, 
and  tbrongbout  the  altercation  and  difficulty  in  which  the  in- 
jinies  complained  of  were  received.  Both  were  insisting  that 
he  should  get  off.  The  brakeman  testifies,  and  there  is  noth- 
ing in  this  rec(Mrd  to  the  contrary,  that  '*  if  a  party  got  on,  and 
got  rough,  it  was  my  duty  to  help  put  them  off,  if  they  resisted 
or  would  not  get  off;  and  I  was  putting  this  party  off  accord- 
ing to  roj  duty."  He  admits  taking  hold  of  plaintiff,  in  the 
discharge  of  his  duty,  in  the  presence  of  the  conductor,  and 
witlxNit  objection  on  the  latter's  part.  It  was  in  this  effort  to 
pot  plaintiff  off  the  train  that,  on  the  aspect  of  the  evidence 
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fiwented  by  defendant's  witneBS,  tbe  aseaolt  wae  eommifcted. 
From  plaintiff's  tesiimonj  the  conclusion  is,  that  tbe  assault 
and  battery  was  committed,  not  in  an  effort  to  remove  him 
bodily  from  the  car,  but  to  ooeroe  his  will  so  that  he  would 
get  off.  Upon  either  aspect,  we  cannot  hesitate  in  reaching 
the  conclusion  that  whatever  was  done  by  the  brakeman  was 
within  the  line  of  his  duty  to  his  employer,  the  defendant. 

The  rule  as  to  the  liability  of  railway  companies  for  injuries 
resulting  from  the  willful  misconduct  of  employees  is,  *'  that 
if  the  employee,  while  acting  within  the  range  of  the  authority 
of  the  employment,  do  an  act  injurious  to  another*  either 
through  negligence,  wantonness,  or  intention,  then,  for  such 
abuse  of  the  authority  conferred  upon  him,  or  implied  in  his 
employment,  the  master  or  employer  is  responsible  in  damages 
to  ttie  person  thus  injured.  But  if  the  agent  go  beyond  the 
range  of  his  employment  or  duties,  and  of  his  own  will  do  an 
unlawful  act  injurious  to  another,  the  agent  is  liable,  but  the 
master  or  employer  is  not'':  OiUiam  v.  South  and  North  Ala. 
Ry  Co.^  70  Ala.  268,  and  authorities  cited;  LouiaviUeete.  R.  R, 
Co,  V.  Whitman^  79  Ala.  828.  Here,  as  we  have  seen,  it  was 
the  brakeman's  duty  to  put  the  plaintiff  off  the  train.  What- 
ever he  did  to  that  end  was  within  the  range  of  that  duty  and 
authority.  He  had  a  right  to  use  such  force  as  was  reason- 
ably necessary  to  the  discharge  of  that  duty.  If  he  employed 
more  force  than  was  necessary,  and  injury  resulted,  the  com- 
pany is  liable.  If,  during  his  effort  to  discharge  this  duty,  he 
willfully  assaulted  and  beat  the  plaintiff,  —  not  in  self-defense 
against  an  assault  made,  or  to  reasonable  apprehension  im- 
minent and  impending,  by  the  plaintiff, — tbe  company  is 
liable. 

4.  There  is  really  no  conflict  in  the  evidenee  as  to  tbe  fact 
of  the  assault,  the  injury  inflicted  thereby,  or  as  to  its  having 
been  committed  by  the  brakeman  within  the  range  of  tbe  au- 
thority of  his  employment  The  only  material  controverted 
question  of  fact  is  as  to  whether  the  assault  was  justified  or, 
in  view  of  the  claim  of  vindictive  damages,  palliated  by  the 
conduct  of  the  plaintiff.  Upon  plaintiff's  testimony,  it  was 
willful  and  wanton,  wholly  without  justification  or  palliation. 
On  the  aspect  of  the  evidenee  adduced  by  defendant,  it  was 
committed  under  a  reasonable  apprehension  of  an  immediate 
deadly  attack  by  plaintiff  on  the  conductor  or  brakeman.  Ta 
the  issues  of  fact  thus  presented,  all  that  occurred  and  waa 
said  between  the  plaintiff  on  the  one  band  and  the  conductor 
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tad  brakeman  on  the  other,  —  the  manner,  language,  and  con- 
duct of  the  parties,  as  being  violent  and  threatening,  or  pacific 
andsabmissive, — in  and  during  the  conversation,  just  before 
and  leading  up  to  the  assault,  was  pertinent  and  competent 
as  re$  gesim  of  the  main  fact,  giving  character  thereto,  and 
famishing  the  jury  data  by  which  to  determine  whether  the 
assault  was  justified  or  necessary  to  the  discharge  of  the  duty 
which  was  on  the  brakeman  to  eject  the  plaintiff,  or  if  not 
justified,  whether  it  was  committed  under  circumstances  of 
provocation  which  would  palliate  the  wrong  of  the  employee, 
and  mitigate  the  punishment  of  the  employer.  These  con- 
siderations serve  to  determine  all  of  the  exceptions  to  the  ad- 
mission of  what  was  then  said  and  done,  and  of  the  manner 
with  which  it  was  said  and  done,  against  the  appellant. 

5.  The  special  objection  to  that  part  of  plaintiff's  account 
of  this  conversation  in  which  he  says  he  was  insisting  *4n  a 
pleasant  manner"  that  he  be  allowed  to  continue  bis  journey, 
etc.,  is  equally  untenable:  Carroll  v.  SUUe^  23  Ala.  28;  58  Am. 
Dec  282;  Raider  v.  Springer,  38  Ala.  703;  82  Am.  Dec.  736; 
South  and  North  Ala.  R.  R.  Co.  v.  McLendon,  63  Ala.  266. 

6.  The  fifth  assignment  of  error  is  addressed  to  the  action 
of  the  trial  court  overruling  an  objection  to  a  question  as  to 
what  the  brakeman,  on  going  into  the  caboose,  intended  to  do 
in  case  the  plaintiff  refused  to  get  off.  This  question  was  not 
answered,  and'  the  error,  if  any,  of  allowing  it  to  be  put  was 
without  injury:  Phceidx  Ins.  Co.  v.  Moog,  78  Ala.  284;  56  Am. 
Rep.  31;  Billingslea  v.  State,  85  Ala.  323. 

7.  The  injury  which  plaintiff  suffered  was  a  double  frac- 
ture of  the  lower  jaw-bone.  The  trial  was  had  nearly  two 
years  after  the  injury  was  received.  Whatever  abnormal  con- 
dition of  the  bone  existed  at  that  time  —  being  after  the 
wound  had  entirely  healed,  and  the  bones  had  knit  together  — 
must  have  been  permanent  in  its  nature,  and  of  such  charac- 
ter as  to  be  known  to  the  plaintiff,  though  he  was  not  an  ex- 
pert Hence  our  opinion  is,  that  there  was  no  error  in  allowing 
the  plaintiff  to  testify  as  to  whether  his  jaw  was  permanently 
injured,  or  as  to  how  it  was  affected  at  the  time  of  the  trial. 

8.  The  injury  having  for  a  considerable  length  of  time  dis- 
abled the  plaintiff  to  carry  on  the  business  in  which  he  was 
engaged  at  the  time  ot  receiving  it,  it  was  manifestly  compe* 
tent  for  him  to  prove,  as  an  element  of  the  damages  he  sus- 
tained, "  what  be  was  making  at  the  time"  he  was  disabled: 

AH.  a&  iftvn  vok  xxx-a 
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Alabama  eU.  S.  R.  Co.  y.  Tarbrough,  83  Ala.  238;  8  Am.  St^ 
Rep.  716. 

9.  Tbeoonrt  sustained  plaintiff's  objections  to  several  ques- 
tions propounded  to  him  as  a  witness  bj  the  defendant,  the 
purpose  of  which  was  to  show  what  the  plaintiff  was  earning 
per  month  at  the  time  of  the  trial,  and  that  the  injury  of  which 
he  complained  did  not  disable  him  "  to  work  on  a  salary,"  aa 
be  was  doing  when  he  was  hurt.  If  it  be  conceded  that  these 
rulings  were  erroneous,  the  error  was  cured  by  the  subsequent 
action  of  the  court  reversing  its  first  ruling,  and  admitting 
testimony  which  substantially  answered  all  of  the  originally 
excluded  questions:  Cleveland  v.  State^  86  Ala.  1. 

10.  On  the  other  hand,  certain  evidence,  that  of  the  wit* 
nesses  Jones  and  Burkill,  in  regard  to  a  conversation  between 
the  latter  and  Horton,  while  they  were  under  the  rule,  was 
admitted  against  defendant's  objection,  and  subsequently  ex* 
eluded  by  the  court,  and  the  jury  instructed  to  disregard  it 
entirely.  This  final  action  of  the  court  vitiated  the  exceptions 
reserved  to  its  original  action:  Jordan  v.  StaU^  79  Ala.  9;  Ota- 
muket  V.  State,  83  Ala.  287. 

11.  Like  considerations  lead  to  the  conclusion  thai  tfie  es* 
ceptions  reserved  to  certain  arguments  advanced  by  plaintiff's 
counsel  will  not  avail  the  appellant  The  objectionable  state- 
ments and  expressions  of  the  counsel  were  withdrawn,  and 
the  court  instructed  the  jury  to  disregard  them.  It  is  the 
settled  doctrine  of  this  court  that  proceedings  thus  infected 
with  error  by  arguments  outside  of  the  record  may  be  purged 
of  the  infirmity  bj  disclaimer  and  withdrawal  on  the  part  of 
counsel,  and  care  on  the  part  of  the  court  in  cautioning  the 
jury  against  according  to  them  any  consideration  or  influence. 
It  is  the  action  of  the  trial  court,  and  not  that  of  counsel, 
which  alone  can  be  reviewed  on  appeal;  and  the  action  of  the 
court  in  this  instance  was  entirely  proper,  and  in  full  com- 
pliance with  the  motion  of  defendant.  The  objection  here 
insisted  on  was  taken  to  counsel's  argument,  and  not  to  any 
ruling  of  the  court  invoked  or  made  with  respect  to  it:  Comf* 
mereial  F.  Ins.  Co.  v.  AUen^  80  Ala.  57 1 ;  Cro9$  v.  State,  68 
Ala.  476;  East  Tennessee  etc.  R.  R.  Co.  v.  Baylies,  75  Ala.  466; 
Nelson  v.  Harrington,  72  Wis.  591;  7  Am.  St.  Rep.  900. 

12.  Of  the  charges  given  at  the  instance  of  the  plaintifT, 
that  numbered  1  is  a  correct  statement  of  the  rule  for  the 
guidance  of  juries  in  the  assessment  of  punitive  damages. 
They  may  give  such  punishment  as,  in  their  judgment^  the 
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evidence  anthorizes,  not  in  excess  of  the  sum  sued  for:  Louii- 
mOe  etc  R.  R.  Co.  v.  Whitman,  79  Ala,  328. 

13.  Several  charges  were  given  for  the  plaintiff  which  were 
to  the  effect  that  if  the  jury  believed  from  the  evidence  that 
eertain  witnesaes  for  the  defendant  swore  willfully  falsely  in 
ooe  particular,  they  were  authorized  to  disregard  the  evidence 
of  such  witneseea  entirely.  There  is  no  evidence  of  either  of 
these  witnesses  in  this  record  which  is  not  material  to  the 
iasoes  presented.  The  charges  must  be  construed  with  refer- 
ence to  the  evidence  with  respect  to  which  they  are  given: 
flbOand  V.  Tennetsee  Coal,  Iron,  and  R,  R.  Co.,  91  Ala.  444. 
So  construed,  the  aupposed  infirmity  of  the  instructions,  re- 
•olting  from  their  failure  to  expressly  base  the  right  of  the 
jury  to  disregard  the  testimony  of  these  witnesses  upon  the 
willful  false  swearing  in  a  material  particular,  is  eliminated. 
The  particular  referred  to  must  have  been  a  material  one, 
lince  no  immaterial  evidence  had  been  drawn  from  the  wit- 
Beeees  in  question.  The  legal  proposition  asserted  in  these 
charges  is  sound.  The  jury  are  not  instructed  or  led  to  con* 
elude  that  they  must  disregard  all  the  witnesses'  testimony 
heeause  they  find  it  to  have  been  willfully  false  in  some  mac 
terial  part,  but  only  that  they  may  do  so;  in  other  words,  they 
have  the  right  or  are  authorized  to  do  so.  The  proposition  is 
ID  fully  supported  by  our  own  adjudications  as  not  to  require 
extended  discussion:  Ckilds  v.  State,  76  Ala.  93;  Jordan  v. 
StaU,  81  Ala.  20;  Lowe  v.  StaU,  88  Ala.  8. 

14.  Charges  3  and  12,  given  at  the  instance  of  the  plaintiff, 
sre  sound  expositions  of  the  doctrine  that  in  reaching  a  con* 
dasion  upon  any  controverted  issue  of  fact,  the  jury  are  not 
to  be  controlled  by  the  mere  numerical  preponderance  of  the 
witnesses  on  one  side  or  the  other,  but  should  consider  such 
preponderance  only  along  with  all  other  facts  and  circum- 
stances conducing  to  credence,  or  the  reverse,  in  the  testimony 
of  the  witnesses  on  either  hand:  Alabama  FerL  Co.  v.  Reynolds^ 
n  AU.  497;  Life  Association  v.  Neville,  72  Ala.  517. 

15.  Charges  7  and  8  of  plaintiff's  series  are  to  the  effect 
that,  under  the  issue  presented  by  the  third  plea,  the  burden 
was  upon  the  defendant.  The  only  plea  bearing  that  number 
faund  in  the  record  is  that  which  sets  up  the  contributory 
negligence  of  the  plaintiff  as  a  defense  to  the  action,  and  it  is 
well  settled  that  the  onus  under  such  plea  is  on  the  defendant: 
Montginnery  etc.  Ry  Co.  v.  Chambers,  79  Ala.  338.  But  as  we 
have  seen,  a  demurrer  was  sustained  to  the^  third  plea;  and 
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we  infer  that  the  charges  in  qoestioo  have  refeienoe  to  a  plea 
which  appears  to  have  been  subseqaentlj  file^j,  and  is  the  third 
in  fact  of  the  pleas  which  were  iu  the  case  through  the  trial, 
though  it  is  nnmbered  4  in  this  record.  This  is  a  plea  in 
confession  and  avoidance,  in  effecL  Without  denying  the  vi- 
olence alleged  in  the  complaint,  it  avers  that  plaintiff  had  no 
right  to  be  on  the  train,  that  he  refused  to  get  off,  that  de- 
fendant's agent  undertook  to  and  did  remove  him,  and  that 
the  force  used  was  necessary  to  that  end.  The  gist  of  this 
plea  is  its  affirmative  averment  that  the  force  was  necessary 
to  the  performance  of  a  lawful  acL  It  involved  no  traverse  of 
any  fact  alleged  or  necessary  to  be  alleged  by  the  plaintiff. 
It  was  not  for  him  to  allege  or  prove  that  the  violence  done  to 
his  person  was  not  necessary  to  his  removal  from  the  train. 
Notwithstanding  the  plea,  recovery  could  have  been  had  by 
plaintiff  without  any  negation  of  that  necessity.  It  was  a 
fact  outside  of  his  case,  and  only  injected  into  the  controversy 
by  the  defendant,  who  was  not  entitled  to  a  verdict  on  account 
of  it  without  proof  of  its  existence.  The  application  of  the 
test  that  the  party  who,  if  no  proof  is  offered  on  a  given  issue, 
will  be  defeated  on  that  issue  is  the  party  haviig  the  burden 
with  respect  thereto  must  result  in  sustaining  the  action  of 
the  trial  court  in  giving  these  charges:  2  Am.  &  Eng.  Ency. 
of  Law,  655,  656,  and  notes;  3  Brickell's  Digest,  433. 

16.  Several  other  charges  were  given  at  the  instance  of 
plaintiff,  and  excepted  ta  These  exceptions  are  not  attempted 
to  be  supported  in  the  arguments  of  counsel;  and  it  will  suf- 
fice to  say  with  respect  to  them,  that  while  the  infirmities  of 
being  abstract  and  argumentative  may  infect  some  of  them, 
no  reversible  error  is  involved  in  the  action  of  the  court  in 
giving  them  to  the  jury. 

Many  charges  requested  by  the  defendant  were  refused.  Of 
these  the  first  and  second  were  general  charges  against  any 
right  of  recovery,  and  against  a  liability  for  exemplary  dam- 
ages. What  is  said  in  the  first  paragraphs  of  this  opinion 
serves  to  determine  the  exceptions  to  the  action  of  the  circuit 
court  on  these  requests  adversely  to  the  appellant. 

Charges  3,  4,  5,  6,  7,  and  8  of  the  defendant's  series,  as 
numbered  on  this  transcript,  each  assert  propositions  at  war 
with  the  view  we  have  expressed  as  to  the  defendant's  liability 
for  injuries  willfully  inflicted  upon  a  trespasser  by  a  brake- 
man  while  acting  within  the  range  of  bis  duty  to  remove  per- 
sons from  a  train  which  was  forbidden,  by  the  regulations  of 
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ihi  eompanj,  to  transport  paasengera,  the  remoTal  being 
determined  upon  by  the  conductor;  and  all  of  them  were 
poperly  refased.  Charge  9  asserts  that  the  company  is  not 
liable  if  a  brakeman  willfully  struck  and  injured  the  plaintiff 
without  any  demand  or  direction  from  the  conductor  so  to  do. 
To  have  given  this  instruction  would  have  been  the  emascula- 
tkm  of  the  ealatary  and  well-established  doctrine,  that  whether 
the  willfal  niiscx>nduct  of  the  employee  was  authorized  or  rat* 
ified  by  the  company  or  not,  and  whether  it  was  directed  by 
a  superior  employee  or  not,  the  company  is  responsible  if  it 
was  committed  in  the  line  or  within  the  range  of  the  author- 
ity of  the  employment,  as  that  authority  or  duty  existed  on 
the  facte  incident  to  the  particular  transaction.  Here  the 
oooductor  had  determined  to  put  the  plaintiff  off.  It  became 
at  once,  according  to  the  uncontroverted  evidence,  the  brake* 
men's  duty  to  assist  in  putting  him  off,  and  to  use  the  neces- 
sary force  to  that  end.  He  undertook  to  discharge  that  duty 
in  the  presence  and  with  the  concurrence  of  the  conductor; 
and  in  discharging  it  he  willfhily  beat  the  plaintiff,  accord* 
ing  to  one  aspect  of  the  evidence.  The  company  was  mani* 
feetly  liable,  wuether  he  was  directed  or  commanded  by  the 
conductor  to  beat  him  or  not,  and  the  charge  was  well  refused. 
Charge  10,  requested  by  defendant,  was  clearly  abstract,  and 
well  refused  on  that  ground.  There  was  no  evidence  in  the 
case  tending  to  show  *'that  the  brakeman  struck  the  plaintiff 
in  personal  resentment  of  some  insult  offered  him  by  the 
plaintiff'';  and  even  had  that  been  the  fact,  we  are  not  pre- 
pared to  say  but  that  the  defendant  would  still  be  liable,  if 
the  insult  was  incident  to  the  brakeman's  efforts  to  remove 
him  from  the  car,  though  we  need  not  and  do  not  decide  this. 
There  is  no  error  in  the  record,  and  the  judgment  of  the 
circnit  court  is  affirmed.        

Afpial  —  HARMT.TCSg  ERBOtts.  ^  There  will  not  be  a  reversal  for  harmleei^ 
iinntarial  errors:  See  oases  cited  in  the  note  to  Blanchard  ▼.  Ldbe  Short  €tc» 
MTff  Cn.,  9  Am.  St.  Rep.  SSS.  Thus  where  a  complaint  contains  irrelevant 
•nd  redandant  avernienta,  they  should  be  stricken  out  on  motion;  bat  the 
rehnal  to  strike  them  oat  is  not  reversible  error,  nnless  it  affirmatively  ap- 
fcan  that  prejudice  results  there1>y  to  defendant:  Columbtm  eic  tty  Cbw  r. 
Bridgn^  S6  Ala.  448;  11  Am.  St  Rep.  58.  So,  also,  snstaming  a  demurrer 
Isaspseial  i4e%  if  error  at  all,  is  error  without  injury,  when  the  aame  do* 
fmse  is  aqnaHy  available  under  the  general  issue,  which  was  also  pleadedt 
Mmmbig  v.  Maromnf*  ^  Ala.  668;  13  Am.  St.  Rep.  67;  or  when  the  defense 
k  SfsiUla  ajadar  another  special  pleas  LwUvUl^  e<e.  £.  JK.  Ot.  ▼.  Uall,  S7 
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AIa.  708;  13  Am.  8t  Bep.  U;  oompar«  Shmffler  v.  NodOkoitr.  138  HL  fiSSf 
23  Am.  St.  Rep.  626. 

Nbglioincb — Willful  Ivjukiks.  —  Cod tribatory  negligence  does  not 
bar  a  reooTery,  when  defendant  was  guilty  of  wantonneu  or  willful  neglect: 
See  notes  to  Brannen  ▼.  Kokomo  etc  Oravel  Boad  Co,,  7  Am.  St.  Rep.  411; 
and  Harrii  t.  Clinton,  8  Am.  St  Rep.  849. 

LiABiLirr  OF  Railroad  Ck>MrAiriB8  for  Torts  of  Srrtants:  See  eaaea 
dted  in  the  note  to  International  etc,  ffy  Co,  ▼•  Andereon,  27  Am.  St  Bep^ 
907. 

Railroad  Sbrvants. — What  arr  Brakbmav's  Dutiis,  Evidrnob  t» 
Show:  See  8t,  Louie  etc  B'y  Co.  t.  Hendricks,  48  Ark.  177:  3  Am.  St  Bep. 
220. 

Railroad  Companirs.  —  Trespassers  npon  train  cannot  be  ejected  there- 
from without  a  reasonable  regard  to  their  safety:  AmM  v.  Penn,  B*  B,  Co., 
116  Pa.  St  135;  2  Am.  St  Rep.  542,  and  note;  but  they  may  be  ejected  at  a 
place  other  than  a  station,  provided  they  are  not  wantonly  exposed  to  peril 
of  serious  injury:  Hardenbergh  ▼•  St.  Paul  etc,  B*y  Cou,  39  Mion.  3;  12  Am. 
St  Rep.  610. 

Exemplary  Damaors:  See  note  to  Alabama  QreaJt  Southern  Wy  Co,  t.  Sel* 
lere,  ante,  p.  22. 

Etidrnos. —  Rrs  Gistjb  mean  the  drcumstanoes,  facts,  and  declarationa 
which  grow  out  of  the  main  fact,  arO^ontemporaneous  with  it  snd  senre  to 
illustrate  its  character:  Hermee  t.  Chicago  etc  B*y  Co.,  80  Wis.  590;  27  Am. 
St  Rep.  69,  and  note. 

WiTNRSSRS  —  Admissibilitt  OF  OPINIONS  OF  NoN-RXPRRTs. — One  who 
was  in  attendance  on  an  injured  person,  and  saw  his  apparent  condition,  may, 
although  not  an  expert  give  testimony  as  to  the  extent  of  the  injured  per* 
son's  suffering:  Heddlee  y.  Chicago  etc.  B"y  Co,,  77  Wis.  228;  20  Am.  St  Rep. 
106.  In  Commonufealth  y.  Sturtivant,  117  Mass.  122,  19  Am.  Rep.  401,  the 
rule  is  stated  as  follows:  "Common  observers,  having  a  special  opportunity 
for  observation,  may  testify  to  their  opinions  ss  conclusions  of  fact  althongk 
they  are  not  experts,  if  the  snbject-matter  to  which  the  testimony  relates 
oannot  be  reproduced  or  described  to  the  jury  precisely  as  it  appeared  to  the 
witness  at  the  time,  and  the  facts  upon  which  the  witness  is  called  to  express 
his  opinion  are  such  as  men  in  general  are  capable  of  comprehending  and 
nnderstauding  **;  cited  with  approval  in  Atchison  etc  B.  B.  Co,  y.  Miller, 
89  Kan.  419.  Another  authority  states  the  rule,  with  loss  precision,  thus: 
A  non-expert  witness  cannot  give  an  opinion,  except  where  it  is  derived 
from  facts  known  to  him,  and  disclosed  by  him  to  the  jury:  In  re  Blood,  62 
Vt  359.  Unless  the  facts  have  fallen  under  the  personal  observation  of  the 
witness,  his  opinion  is  not  admissible  as  evidence:  Village  of  Slytlby  v.  (7/a^-> 
gett,  46  Ohio,  549;  Harris  y.  DetroU  CUy  B'y  Co.,  76  Mich.  227;  Trinity  etc, 
B*y  Co.  V.  Jjane,  79  Tex.  643  (cases  of  personal  injuries).  A  hypothetical 
state  of  facts  is  therefore  not  an  allowable  basis  for  the  opinion  of  a  non- 
expert  witness:  Orant  ▼.  BaUigh  etc  B,  B.  Co.,  108  N.  C.  463.  The  admissi- 
bility of  such  evidence  rests  in  the  necessity  of  the  case,  and  it  is  only  in  those 
matters  where  mere  descriptire  language  is  inadequate  to  convey  to  the  jnrjr 
the  precise  facts,  or  their  bearing  on  the  issue,  that  a  witness  can  be  allowed 
to  supplement  his  description  by  his  opinion,  to  put  the  jury  in  a  position  te 
determine  the  facts  in  issue.  If  the  circumstances  are  such  that  they  oa^ 
be  fully  and  accurately  described  to  the  jury,  and  their  bearing  on  the  issue 
•stimAtad  by  persons  without  special  knowledge  or  training,  opinions  of  wit* 
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«xperk  or  olber,  are inadmissiblex  Cfrdham  r.  Pmnsylvoaua  Ob.,  189  P«. 
8t  149;  Vam  Wfckkn  t.  Brookfyn,  118  N.  Y.  424;  WhiiUer  v.  FraMui,  46 
N.  H.S3;  88  Am.  Dee;  186;  Skelleg  v.  AiuUm,  74 Tex.  608.  Thus oo  tbeques- 
tioQ  of  meotal  oapaeity,  the  opinion  of  non-expert  witneaeee  is  often  reeeiyedt 
WUtkuuw.  SpeMear,  150  Man»  346;  15  Am.  St  Rep.  206;  In  re  Blood,  62  Vt 
(5ft  Nor  is  it  neceaaary  that  the  acqnaintanoe  of  non-expert  witnesses  wit*! 
speisoQ  wiiosa  mental  capacity  ia  in  question  should  be  extensive  or  iutt* 
nste;  it  is  enough  if  the  aoqnaintanoe  is  such  as  to  enable  the  witness  ta 
form  soma  opinion:  Johnmm  w,  Omlver,  116  Ind.  278.  So^  from  neceisitj, 
•pinions  as  to  value  ara  received  in  eviiience;  but  in  all  cases,  before  the 
fsesp^on  of  sneh  eyidence,  it  must  be  made  to  appear  that  the  witness  is  ia 
pnaeision  of  such  information  as  will  enable  him  to  form  an  intelligent 
opinion:  Southern  Pttcifie  Co.  ▼.  Maddox,  75  Tex.  300;  Lee  v.  AgricuUwal  Ins. 
Obl,  79  Iowa,  879;  Nanfftn  r.  HadiemeUter,  114  N.  Y.  566;  11  Am.  St  Rep. 
ttl;  WUSaniM  v.  WUUaam.  82  Mich.  449.  In  AU  ▼.  Cahforma  Fig  Syrup  Co.. 
19NeT.  118,  the  neoessity  of  the  esse  caused  this  rule  to  be  somewhat  relaxed, 
fsr,  the  plaintiff  haying  sued  for  the  value  of  his  services  in  the  preparation  of 
s  proprietary  medicine,  it  was  held  that  as  the  process  of  manufacturing  the 
■Miidae  was  known  only  to  him  and  one  other  person,  non-export  witnesses, 
ftoDgh  unacquainted  widi  the  process,  might  give  their  opinion  as  to  the 
vslse  of  the  services.  So  any  intelligent  witness  who  has  been  accustomed 
ts  observe  moving  objects  is  competent  to  testify  as  to  the  rate  of  ipeed  of  a 
ttoving  train:  Oaggenheim  v.  Lake  Shore  etc  R,  R,  Co.,  66  Mich.  150;  LouU- 
tBkete.  R.  B.  Co.  v.  Hendrieka,  128  Ind.  462.  So  a  witness  may  state  his 
spiaion  derived  from  certain  facts,  when  the  facts  themselves  sre  incapable 
sf  exact  and  minute  description;  e.  g.,  that  a  horse  appeared  tired;  that 
tracks  appeareil  to  have  been  made  by  a  sleigh  or  an  overshoe:  StiUe  v.  Ward, 
61  Vt  153).  Bat  among  the  exceptions  to  the  rule  which  ordinarily  excludes 
tbs  opinion  of  a  witness  when  offered  as  evidence  will  not  be  included  the 
long  time  which  has  elapsed  since  the  occurrence  of  the  matters  about  which 
ths  witness  ia  called  to  testify.  So  held  in  a  case  where  it  was  sought  to 
Mtabliih  a  lost  deed,  and  the  question  was  as  to  its  sufficiency  to  pass  title: 
Ski^  V.  Morelle,  68  Tex.  382.  The  opinions  of  non-expert  witnesses  are 
to  be  weighed  by  the  facts  upon  which  they  are  based:  FUeua  v.  Twrner,  126 
Iiid.47. 

Dakaois  lOR  Verboval  iNJURRa,  Elsitknts  or:  See,  generally,  note  to 
Btddlu  V.  Cldoago  etc  B'y  Co.,  20  Am.  St  Rep.  114.  The  loss  or  diminution 
of  ospacity  to  follow  one's  business  is  a  proper  subject  for  compensntion: 
TnodtaeU  y.  Whittier,  80  OaL  575;  13  Am.  St.  Rep.  175;  Gui/ete.  R'y  Co.  v. 
ITiboR,  79  Tex.  371;  23  Am.  St  Rep.  345.  In  MasterUm  v.  Mount  Vnrnon, 
66 N.  Y.  391,  cited  in  Bierbaeh  v.  Goodyear  Rubber  Co.,  54  Wis.  20S,  41  Am. 
Kep.  19,  it  was  held  that  **  the  plaintiff  had  the  right  to  prove  the  business 
is  which  he  was  engaged,  its  extent,  and  the  particular  part  transacted  by 
kin,  sad  if  he  could,  the  compensation  usually  paid  to  persons  doing  such 
kurinais  for  others,"  but  that  the  jury  ought  not  to  be  permitted  "  to  specn- 
lite  u  to  the  nnoertain  profits  of  commercial  ventures  in  which  the  plaintiff, 
if  sainjured,  wonld  have  been  engaged." 

Impbopss  ABauMXim  ov  Codhsil,  whxit  Ground  vor  Rbvsrsal  ov 
hnQUEKTi  See  note  to  McDonald  v.  People,  9  Am.  St  Rep.  559-570.  It  is 
«rsr  to  permit  aomnsel,  in  arguing  before  a  jury,  to  state  and  comment  upon 
ttite  Boi  in  evidenoe,  against  the  objection  of  the  opposite  party,  and  the 
mm  Is  not  oorraeted  by  an  instruction  to  disregard  all  sUtemenU  of  the 
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Jwj  molt  mxffpogt&d,  hj  erideaee,  «ala«  it  is  foand  as  a  fsefc  thai  the 
wm  harmlsss:  Ci^w  t.  Onmi.  02  N.  H.  675;  13  Am.  St  Repu  607. 

Damaois  bbtohb  thb  Aiiocnrr  Statbd  dt  the  Com flaimt  OAXvar  bs 
▲uawsd:  A4  t.  Dodge,  4  I>Miio^  311;  47  Asa.  Dee.  254. 

WiTMnsM — Turn  Maxim,  Falsus  or  Una,  Falsub  ur  OMiriBir&  — 
When  m  witness  willfnllj  swesn  fslsely  to  nny  mnterisl  matter,  the  jury  asay 
disregard  the  whole  of  his  testimony:  Oaeess  v,  Kmuao  CUf  tie.  JTy  Oo»t  M 
Mo.  169;  6  Am.  St  Rep.  39. 

Oolrrucnilo  Bvidbhob — PRcroinysKAVCB  of  WmrESSis.  ^'Die  propo- 
sition that  if  the  witneasei  are  eqaal  in  eredibility,  the  greater  namber  must 
preTaily  is  unsound.  The  jury  most  determine  what  witnesses  are  entitled 
to  the  most  influence,  when  the  testimony  is  conflictiDg;  and  this  they  may 
do  from  ▼arions  oonsiderations:  tiie  manner,  expression,  and  intelligence,  and 
who  are  likely  to  be  best  informed,  from  their  situation  and  intelligenoe: 
Joneo  w.  State,  13  Tex.  168;  62  Am.  Dea  550;  Bierbadk  v.  Qoodytar  Swbber 
Oo.,  54  Wis.  208;  41  Am.  Rep.  19. 

CoMTBEBUTORT  Nbgliorhcb. — BvEDEiT  ov  Pbotiho  ooutributory  nogli* 
genoe  is  in  all  cases  on  the  defendant:  Oeorgia  Pac  R'y  Co.  ▼•  Davis,  92  Ala. 
300;  25  Aou  St.  Rep.  47;  Comer  y.  CowoUdaUd  Coal  etc  Co.,  34  W.  Va.  533; 
Jforihem  Pae,  R.  R.  Co.  ▼.  O'Brien,  1  Wash.  599;  Bradweil  v.  PUUburgh  etc  RTf 
Co.,  139  Pa.  St  404.  This  rule  arises  from  the  fact  that  contributory  negligence 
is  a  matter  of  defense,  plaintiff  not  being  obliged  to  allege  that  he  is  free  from 
fault:  Toung  v.  Shiekle  etc  Iron  Col,  103  Mo.  324.  In  many  states,  however, 
the  contrary  view  is  taken:  See  extended  notes  to  Prideaux  r.  City  of  Min- 
tral  Point,  28  Am.  Rep.  563-567;  Bueaelting  v.  8L  Louis  Oas  Light  Co.,  39  Am. 
Rep.  511-515.  A  recent  case  adopting  the  doctrine  that  plaintiff  mufit  show 
himself  free  from  negligence  is  Coughtry  ▼.  WUlametU  St.  R'y  Co.,  21  Or.  245. 
But  though  the  doctrine  was  thus  broadly  expressed  in  this  case,  where  a 
person  was  injured  while  on  a  railroad  track,  the  admittedly  perilons  posi- 
tion of  a  person  who  thus  exposes  himself  to  the  chances  of  being  struck  by  a 
train  may  perhaps  enable  us  to  refer  it  to  the  principle  that  when  the  plain* 
tiff's  evidence  is  of  such  a  character  that  the  jury  would  be  justified  in  find- 
ing that  his  own  negligence  contributed  to  the  injury,  the  burden  of  proof 
will  rest  upon  him  to  overcome  the  effect  of  the  testimony:  See  Durrell  ▼. 
Johnson,  81  Neb.  796.  This  principle  has  been  applied  to  the  case  of  persons 
injured  at  railway  crossings:  Brickell  v.  New  York  etc  R.  R.  Co.,  120  N.  Y. 
290;  17  Am.  St.  Rep.  648;  Cincinnati  etc  R'y  Co.  w.  Howard,  124  Ind.  280; 
19  Am.  St  Rep.  96.  When  the  plaintiff's  evidence  thus  tends  to  show  con- 
tributory negligence,  it  is  error  to  instruct  the  jury  that  *'  the  law  presumes 
that  he  exercised  ordinary  care  ":  Rapp  r.  St.  Joseph  etc  R^y  (7o.,  106  Mo.  423. 
When  it  appears  that  a  fatal  injury  was  received  by  a  railroad  employes 
while  acting  in  disobedience  to  a  regulation  of  the  company,  the  burden  of 
proof  will  rest  upon  his  widow  or  personal  representative,  in  i  n  action  for 
damages,  to  show  that  he  was  without  fault,  or  that  defendant  was  in  fault: 
Fratfier  v.  Richmond  etc  R.  R.  Co.,  80  Ga.  427:  12  Am.  St  Rep.  263.  11m 
plaintiff's  own  evidence  may  sometimes  be  sufficient  to  establish  contrilm- 
tory  negligence,  and  then  it  is  the  duty  of  the  trial  court  to  declare  the  re* 
■Bit  to  the  jury  as  a  matter  of  law:  Hudson  v.  Wabash  etc  Jty  Co.,  101  Mo.  13i 

Btidbbob— BtntDBN  or  Pro<^.  —The  general  role  is,  that  party  setting 
mp  an  affirmative  defense  has  thelmrden  of  proof  to  show  it  true:  £4ttk  iPttto- 
bmy  etc  Mhdng Co.  r.  JJUk  Chitfetc  MMngCo.,  11 001283;  7  AsLSt  Ksp^ 
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PUADTvo — NBOuamci. — In  an  Aotion  agaiast  a  raHraad  ooaspaay  far 
injariaa  oamed  in  operating  th«  road*  tha  plaintiff  naed  not  aver  tha 
partionlar  defect  in  the  condition  of  the  track  or  machinery  in  which 
tiie  negligence  consisted. 

JoKT  Trial.  —  Whbtbsr  a  WmvBss  shall  bs  PsRMnm>  to  bx  R*- 
CALLBP  by  the  plaintiff  for  the  pnrpoee  of  allowing  a  predicate  for  his 
impeachment  by  proof  of  contradictory  ttatementi^  ia  a  matter  of  dia- 
eretion  not  rcTiewable  on  appeal. 

DlHAOKS. —  EXEMFLABT  DAMAGES  MAT  BK  AWABDBD  IN  AN  AOHON  AOAINSt 

A  Railroad  Ck>RFOBATioN  for  personal  injuries  reoeivad,  if  the  negli- 
gence was  of  sach  a  character  and  degree  aa  to  erinoe  a  groesly  earaleN 
disregard  of  the  safety  of  the  public  Hence  sncb  damages  may  be 
awarded  when  injuries  have  been  receiTcd  by  a  passenger  from  the  da- 
raaiment  of  a  train,  and  every  other  cross-tie  within  twenty-five  to 
thirty  feet  was  so  rotten  that  the  spikea  could  be  pulled  out  by  hand* 
and  had  been  in  thia  oondition  for  at  leaat  two  weeks*  and  there  was 
evidence  tending  to  show  that  the  oondition  of  anoh  ties  was  known  to 
the  officers  of  the  defendant. 
DaKAOES.  —  EXBMPLABT  DaMAGBS  ARB  NOT  RlCOVSRABLB  lOB  MSBB  NlO- 

liobrcr. 
Damaoki.  —  Sxrmplart  Damaois  should  not  be  awarded  against  a  railway 
corporation  becaase  of  the  derailment  of  a  train  on  account  of  rotten 
eroes-ties,  aided  by  a  broken  bolt,  if  there  is  no  evidence  that  defend- 
ant's  officers  or  agents  knew  of  any  defect  in  the  bolt.  When  an  injury 
is  produced  by  the  co-operation  of  two  independent  causes,  the  existence 
of  one  of  which  is  nnknown,  and  the  other  is  insufficient  to  produce  the 
teialt  withont  the  co-operation  of  the  naknown  cause,  knowledge  of 
the  existence  of  the  other  cause  does  not  make  a  case  for  the  allowance 
of  punitive  damages. 

AcnoH  by  Mrs.  Vance  to  recover  for  persoDal  injuries  re- 
crived  from  the  derailment  of  a  train  on  which  she  was  a 
passenger.  The  defendant  excepted  to  the  following  instrue- 
Hoa  of  the  trial  court:  '*  If  the  jury  believe  from  the  evidence 
that  the  cross-ties  were  in  a  rotten  condition,  and  that  such 
rotten  oondition  proximately  contributed  to  throw  the  train 
from  the  track,  then  it  is  for  them  to  say  whether  or  not  the 
cross-ties  were  in  such  condition  as  that  a  careful  inspection 
would  have  apprised  the  defendant  that  they  were  in  a  de- 
fective condition;  and  if  the  jury  find  that  the  cross-ties  were 
in  such  defective  condition,  and  that  careful  inspection  would 
have  informed  the  defendant  of  it,  and  that  the  defendant 
was  negli|!bnt  in  and  about  allowing  the  track  to  remain  in 
that  condition,  then  they  Bxe  authorized,  under  this  complainti 
to  find  that  the  defendant  was  negligent  in  and  aboat  tks 
track  and  ties."    ^Also,  that  the  law  allowed  the  jurj,  in 
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feme  cases,  in  addition  to  actual  damages,  to  assess  damages 
bj  way  of  panisfaing  the  defendant;  that  such  damages  are 
allowed  when  it  appears  that  the  defendant's  act  which  caused 
the  injurj  was  not  merely  negligent,  but  was  recklessly  neg- 
ligent, or  of  a  willful  character,  or  when  the  injury  was  in- 
tentionally inflicted;  and  that  the  jury  may,  in  such  cases, 
go  further  than  the  assessment  of  actual  damages,  and  in* 
crease  the  verdict  by  way  of  punishing  the  defendant"  The 
defendant  excepted  to  the  refusal  of  the  court  to  submit  the 
following  instructions  to  the  jury:  1.  '* The  defendant  admits 
that  there  was  a  defect  in  one  of  the  bolts  which  held  together 
the  parts  of  the  switch,  and  claims  that  this  defect  wholly 
caused  the  accident,  but  that  it  was  a  hidden  defect,  not  dis- 
coverable by  the  use  of  due  care  on  the  part  of  the  defendant's 
servants  who  were  charged  with  the  duty  of  inspecting  and 
keeping  it  in  repair;  and  that  no  defect  was  discoverable  by 
the  use  of  due  care  when  it  was  placed  in  the  switch;  and  if 
the  jury  believe  this  is  true,  as  shown  by  the  evidence,  their 
verdict  should  be  for  the  defendant."  2.  '^There  is  no  evidence 
in  this  case  that  the  persons  in  charge  of  defendant's  traim 
were  guilty  of  any  negligence  producing  or  contributing  to 
plaintiff's  injuries."  3.  "If  the  jury  believe  the  evidence,  they 
must  find  for  the  defendant,  under  the  second  count."  4.  ^*  Un- 
der the  allegations  of  the  complaint,  the  condition  of  those  parts 
of  the  railroad  track  apart  from  and  not  connected  with  the 
switch  itself  cannot  be  considered  by  the  jury  as  evidence  of 
negligence  on  the  part  of  the  defendant."  9.  "If  the  jury  be- 
lieve the  evidence,  they  are  bound  to  find  that  the  defendant 
exercised  due  care  originally  in  the  selection  and  construction 
of  the  switch,  and  of  the  iron  bolts  which  formed  part  of  it." 
12.  "If  the  jury  believe  the  evidence,  they  cannot  assess  any 
punitive  damages  against  the  defendant."  16.  "If  the  jury 
believe  from  the  evidence  that  the  coach,  or  the  rear  trucks  of 
the  coach,  were  not  derailed  in  any  way,  except  by  leaving  the 
main  line  and  running  into  the  siding  at  the  point  of  the 
switch,  and  that  the  condition  of  the  cross-ties  and  rails  at 
that  point,  though  defective,  was  not  sufficiently  defective  to 
have  produced  such  a  result,  except  by  the  aid  of  the  broken 
bolt  which  has  been  testified  about,  they  cannot  assess  puni- 
tive damages  against  the  defendant."  17.  "  The  'first  couni 
of  the  complaint  charges  that  the  accident  which  injured 
plaintiff  was  caused  by  a  defect  or  defects  in  the  switch  at  the 
point  where  the  coach  in  which  plaintiff  was  traveling  left 
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Um  track,  and  some  defect  or  defects  in  the  switch  itself  is 
thos  claimed  by  plaintiff  to  have  caused  the  accident;  and  if 
the  jury  believe  from  the  evidence  that  the  cross- ties  on  the 
track,  at  or  about  the  switch,  were  not  a  part  of  the  switch, 
then,  whatever  may  have  been  their  condition  at  the  time,  the 
jury  cannot  consider  it  as  tending  to  show  negligence  on  the 
part  of  the  defendant." 

James  Weaiherly^  for  the  appellant 

Bowman  and  Hanh^  for  the  respondent. 

Clopton,  J.  Appellee  sues  to  recover  damages  for  personal 
injuries  received  while  a  passenger  in  defendant's  cars.  The 
complaint  contains  two  counts.  The  first  avers  that  the 
negligence  consisted  in  failure  to  keep  in  good  and  safe  condi- 
tion the  switch  at  the  point  of  the  accident  The  second 
alleges  no  special  acts  or  omissions  as  constituting  the  negli- 
gence; it  avers,  generally,  "  that  the  defendant  did  not  use 
due  and  proper  care  or  skill  in  and  about  carrying  plaintiff 
as  a  passenger  as  aforesaid,  but  so  negligently  and  unskill- 
fuUy  conducted  itself  in  that  behalf,  and  in  conducting,  man- 
Agingi  And  directing  the  coach  in  which  plaintiff  was  such 
passenger,  and  the  engine  whereby  said  train  was  drawn  upon 
and  along  said  railway,  that  the  coach  which  contained  plain- 
tiff was  shaken  and  wrecked  as  aforesaid."  The  first  eleven 
assignments  of  error  go  to  the  refusals  of  the  court  to  exclude 
the  testimony  of  various  witnesses  as  to  the  condition  of  the 
cross-ties  within  thirty  feet  of  the  switch. 

Tile  second  count  is  a  substantial  copy  of  the  second  count 
of  the  complaint  in  the  case  of  the  LouisMle  and  NashvUle  R.  R. 
Co.  V.  JomeSy  83  Ala.  876,  from  which  it  was  evidently  taken. 
In  that  case  it  was  held  that  the  defects  of  structure,  or  want 
of  repairs,  need  not  be  averred  with  more  particularity  than 
was  found  in  the  second  count  of  the  complaint  This  was  on 
the  principle  that  under  our  system  of  pleading  a  party  com- 
plaining of  injury  caused  by  the  negligence  of  the  company 
operating  a  railroad  need  not  aver  the  particular  defects  in 
the  condition  of  the  track  or  machinery  in  which  the  negli- 
gence consists,  these  being  considered  as  peculiarly  in  the 
knowledge  of  the  ofiicers  or  agents  of  the  company.  Under 
sach  general  averments,  evidence  of  defects  in  the  track  at  or 
so  near  the  place  of  the  accident  as  to  afford  reasonable  infer- 
ence that  they  proximately  contributed  to  the  injury  is  ad* 
Biasible.    For  the  same  reason,  charges  4  and  17|  asked  by 
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the  defendant,  which  proceed  on  the  theory  that  Buch  evi- 
dence is  not  adnuBsible  under  the  complaint^  were  properlj 
refused. 

2.  Whether  the  court  should  hare  permitted  or  refused  to 
permit  the  witness  Hood,  who  had  been  examined  on  the 
part  of  defendant,  and  cross-examined,  to  be  recalled  by 
plaintiff,  for  the  purpose  of  laying  the  predicate  for  his  im* 
peachment  by  proof  of  contradictory  statements,  was  a  matter 
of  discretion,  and  not  revisable  in  this  court:  State  v.  Marler, 
2  Ala.  43;  36  Am.  Dec.  898;  Bell  v.  StaU,  74  Ala.  420. 

8.  The  most  material  question  in  the  case  arises  on  the 
charges  relative  to  punitive  damages.  The  rule  settled  in 
this  state  is,  that  exemplary  damages  may  be  awarded  in  aa 
action  against  a  railroad  company  for  personal  injuries  re- 
ceived, when  the  negligence  is  of  such  character  and  degree 
as  to  evince  a  grossly  careless  disregard  of  the  safety  of  the  pub- 
lic, or,  what  is  of  equivalent  import,  recklessness,  wantonness, 
or  willfulness:  South  and  North  Ala,  R.  R,  Co.  v.  McLendon^  63 
Ala.  266.  The  uncontroverted  testimony  shows  that  the  en- 
gine, baggage-cars,  second-class  coach,  and  the  front  trucks 
of  the  rear  coach  safely  passed  the  switch,  continuing  on  the 
main  line,  and  that  the  rear  trucks  of  the  rear  coach  ran  up 
the  switch  on  the  side-track.  There  is  evidence  tending  to 
ehow  that  every  other  cross-tie  within  twenty-five  or  thirty 
feet  of  the  switch  was  so  rotten  that  the  spikes  could  be  pulled 
out  with  the  hand,  and  that  they  had  been  in  this  condition 
for  two  weeks  previously.  There  was  also  evidence  tending 
to  show  that  the  superintendent  and  division-master  inspected 
that  part  of  the  road  and  the  switch  two  or  three  days  pri(^ 
to  the  accident,  found  nothing  the  matter  with  the  switch, 
and  most  of  the  ties  good,  occasionally  a  defective  one;  also, 
that  the  section-master  had  recently  put  in  some  ties  at  that 
place.  There  was  other  evidence  tending  to  show  that  the 
accident  was  caused  by  the  breaking  of  a  bolt  which  held  the 
switch  in  position  after  being  thrown. 

4.  Conceding  that  the  cross-ties  were  defective,  as  stated 
by  plaintiff's  witnesses,  the  failure  to  remedy  the  defects,  if 
the  officers  or  agents  of  the  company  were  ignorant  thereof, 
was  simple  negligence,  which  does  not  authorize  the  allow- 
ance of  punitive  damages.  Consciousness  of  the  existence  of 
such  defective  condition,  and  that  the  derailment  of  the  car 
might  or  would  be  the  probable  consequence  tberei^,  is  an 
essential  oonrtituent  of  the  degree  of  negligence  eviaeiiig  a 
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leckleBS  indifference  to  conseqaences,  or  a  wanton  or  willful 
infliction  of  injury.  The  terms  ''recklessness,"  ''wanton- 
11688,"  and  *' willfulness,"  ex  vi  f^rmtnt,  imply  this  much.  This 
Tiew  accords  with  the  principle  announced  in  Georgia  Pae. 
ffy  Co.  T.  Lee,  92  Ala.  262:  ''  Willful  and  intentional  wrong, 
a  willingness  to  inflict  injury,  cannot  be  imputed  to  one  who 
is  without  consciousness,  from  whatever  cause,  that  his  con- 
duct will  inevitably  or  probably  lead  to  wrong  and  injury.'* 
The  application  of  the  principle  in  that  case  is  stated  as  fol- 
lows: **  In  the  case  at  bar,  this  consciousness  could  not  exist 
on  the  part  of  defendant's  employees,  until  they  knew  plain- 
tiff's wagon  and  team  were  in  a  position  of  danger,  and  no 
degree  of  ignorance  on  their  part  of  this  state  of  things,  how- 
ever reprehensible  in  itself,  could  supply  this  element  of  con- 
scious wrong,  or  reckless  indifference  to  consequences,  which, 
from  their  point  of  view,  would  probably  or  necessarily  ensue.'* 
This,  it  must  be  admitted,  does  not  strictly  harmonize  with 
the  expression  in  the  opinion  in  Alabama  etc.  R,  R.  Co.  v. 
ffia,  90  Ala.  71,  24  Am.  St.  Rep.  764,  to  the  effect:  "  We  are 
satisfied  that  it  [the  evidence]  tended  to  show  a  condition  of 
the  track,  not  to  know  and  remedy  which  was  such  gross  neg- 
ligence on  the  part  of  the  company  as  implied  recklessness 
and  wantonness,  such  indifference  to  the  probable  conse- 
quences of  its  continued  use,  such  disregard  of  the  saft-ty 
of  passengers  being  transported  over  it,  as  is  the  equivalent 
of  intentional  wrong,  or  a  willingness  to  inflict  the  injuries 
complained  of."  The  conclusion  in  that  cnse,  sustaining  the 
refusal  of  the  court  to  charge  that  under  the  evidence  the 
plaintiff  could  not  recover  punitive  damages,  was  correct. 
The  inaccuracy  of  the  expression  quoted  consists  in  making 
the  omission  to  discover  and  remedy  the  bad  condition  of  the 
track  —  simple  negligence  —  the  equivalent  of  consciousness 
of  the  probable  consequences,  instead  of  saying  that  such  con- 
sciousness might  be  inferred  from  the  evidence.  Tiie  opin- 
ions in  both  cases  were  prepared  by  the  same  justice,  the 
latter  being  a  virtual  modification  of  the  expression  above 
quoted  in  accordance  with  the  views  therein  expressed.  In 
Uie  present  case,  there  is  evidence  from  which,  if  believed, 
knowledge  of  the  defective  condition  of  the  cross-ties  may  be 
inferred,  and  for  this  reason  charge  12,  asked  by  defendant, 
was  properly  refused. 

Defendants  further  requested  the  court  to  charge  that  puni- 
tive damagee  cannot  be  assessed,  if  ''  the  coach  or  rear  Uucks 
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of  the  coach  were  not  derailed  in  any  way,  except  by  leaying 
the  main  line,  and  running  into  the'ciding  at  the  point  of  the 
awitch,  and  that  the  condition  of  the  cross-ties  and  rails  at 
that  point,  though  defective,  was  not  sufficiently  defective  to 
have  produced  such  a  result,  except  by  the  aid  of  the  broken 
bolt."  There  is  evidence  tending  to  show  that  the  breaking 
of  the  bolt  was  the  real  cause  of  the  derailment;  and  there  is 
no  evidence  that  the  defendant's  officers  or  agents  knew  of 
any  defect  in  the  bolt,  or  from  which  such  knowledge  can  be 
inferred;  hence  no  evidence  tending  to  show,  or  from  which 
the  jury  would  be  authorized  to  infer,  reckless,  wanton,  or 
intentional  negligence  in  respect  to  the  bolt.  When  referred 
to  the  evidence,  the  proposition  of  the  charge  is,  that  when  an 
injury  is  produced  by  the  co-operation  of  two  independent 
causes,  the  existence  of  one  of  which  is  unknown,  and  the 
other  insufficient  to  produce  the  result  without  the  co-opera- 
tion of  the  unknown  cause,  knowledge  of  the  existence  of 
such  other  cause  does  not  make  a  case  for  the  allowance  of 
punitive  damages.  The  proposition  seems  logically  to  follow 
from  the  principle  that  consciousness  of  the  probable  injuri- 
ous consequences  of  one's  conduct,  or  omissions  of  duty,  is  an 
essential  element  of  reckless,  wanton,  or  intentional  negli- 
gence. If  the  cross-ties  were  not  so  defective  that  the  defend- 
ant ought  to  have  reasonably  anticipated  the  derailment  of 
the  train  as  the  probable  consequence  thereof,  and  it  would 
not  have  occurred  but  for  the  intervention  of  the  breaking  of 
the  bolt,  the  defective  condition  of  which  was  unknown  and 
not  suspected, —  if  the  condition  of  the  ties  would  not  itself 
have  probably  produced  the  injury, —  it  can  scarcely  be  said 
that  consciousness  of  the  probable  derailment  of  the  coach  at 
that  point,  such  as  evinces  a  reckless  indifference  to  conse- 
quences, is  inferable  from  mere  knowledge  of  such  condition 
of  the  ties.  Consciousness  of  the  probable  consequences  can- 
not be  said  to  exist,  unless  there  be  knowledge  of  a  cause  or 
causes  naturally  calculated  to  produce  them.  The  charge 
should  have  been  given. 

We  discover  no  error  in  the  other  rulings  of  the  court. 

Reversed  and  remanded. 


PLRADnro  —  Neoltokncs.  —  In  a  tait  for  dama^M  againtt  the  party  w1i< 
nogligenoe  was  the  cause  of  the  death,  a  general  averment  of  damages  is  tnf« 
ficient:  LouiavilU  etc  Ity  Co.  t.  Bttek,  1 16  Ind.  566;  9  Am.  St.  Rep.  S8S. 

Jury  Trial  —  RBCALLiifo  and  Rk-bxamimino  Wimissn.  —  A  witiie« 
may  be  recalled  to  lay  a  foundation  for  hia  iuipeaohmeat  aa  to  •tatemenli 
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iolNeq;aeiitly  to  the  time  when  he  gare  hit  testimony,  al  though 
ht  had  been  diteharged  ae  a  witness:  Thompmrn  t.  lih,  99  Mo.  160;  17  Am. 
8t  Eepi  Sfii.  Permitting  the  re-ezaminaUbn  of  a  witness  is  an  exercise  of 
diserstion  which  the  appellate  ooort  will  not  review:  People  ▼.  Mather^  4 
Wad.  229;  21  Am.  Dee.  122:  But  when  the  objeot  of  recalling  a  witness 
ii  to  lay  the  foondation  for  proving  his  declarations  ont  of  courts  it  must, 
k  Penosylraiiiafe  always  be  allowed,  and  if  refused,  and  if  proof  of  the  wit- 
nasi's  deelaimtions  be  rejected  because  he  had  no  prerions  opportunity  of 
aplaaatioQ.  ift  k  error:  CbsonAoeaw  t.  Hart,  21  Pa.  St  495;  00  Am.  Dec  67. 

bnmaBV  Damaobb:  See  AUAama  efe.  MPy  Oo,  t.  StUen,  ante.  p.  17, 
nd  Akbamm'  dc  M'p  Co.  t.  Fraaier,  anie,  p.  28^  and  the  notes  thereto. 
Onmly  negligeot  or  malicioiis  acts  are  the  snbjeot  of  damages,  rssting  in  the 
iiscrttion  of  ^e  jury,  uninfluenced  by  prejudice  or  passion:  Seelp  v.  Aiden, 
11  Pk  8k  302;  100  Am.  Deo.  642L  Measure  of  damages  in  torts  committed 
tkrsagh  vdn^trnkOf  ignorance,  or  mere  negligence  is  compensation  only;  bnt 
k  «ch  as  ai»  committed  willfully,  maliotonsly,  or  so  negligently  as  to  indi- 
sato  a  wanteo  disregard  of  the  rights  of  others,  the  jury  are  not  restricted 
k  coDipensation  merely,  bnt  may,  if  the  evideuoe  just  fi<ss  it,  award  vindic- 
tive or  exemplary  damages:  FiMfurghetc  Ry  Co.  t.  Lyon,  123  Pa.  St.  140; 
10  Ask  8k  Bep.  617.  Compare  Avhiger  t.  Soaih  Carolma  B'f  Co.,  29  8.  C 
SK;  13  An.  8k  Rcpu  716;  Weti  r.  We$tem  U.  Td.  Co.,  89  Kan.  93;  7  Am. 
8t  Bepw  A30l  Bat  it  k  error  to  charge  the  jury  that  they  should  give  puni- 
live  damages  if  they  find  willful  neglect.  The  amount  rests  in  their  own 
4mntkm:Lmag9iikac.M.B.Oo.w.Brook$,^Yij.V^l  4Am.St.Bep.  195. 
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trnmePutfOKKAHCB  ov  a  Uhilatbbai.  Cohtbaot  may  be  deereed,  if  it  k 
kir,  jttstg  and  reaaonable,  and  the  party  sought  to  be  oharged  has  so 
boead  himself  as  to  meet  the  requirements  of  the  statute  of  frauda,  and 
the  other  party  has  elected  to  treat  the  contract  as  binding,  and  to  en- 
force it. 

■raoiFio  Pbeformavcs. — Ponnnov  ov  thb  Bial  Profsktt,  the  title  to 
which  complainant  seeks  to  obtain  by  a  bill  for  specifio  performance,  k 
not  oesentiiil  to  enstain  the  jurisdiction  of  the  court  to  award  the  relief 
prayed  f cr. 

Bnravic  Pebiobmakci. — A  Vkhdbb  of  Obb  Who  has  Aobxbd  to  Sell  on 
OovTBT  Bbal  Pbopbbtt  may,  unlese  he  k  a  purchaser  in  good  faith 
and  witiumt  notioe^  be  compelled  to  perform  the  contract  of  his  vendor. 

Ab  Omoii  given  by  the  owner  of  land  for  a  valuable  consideration,  whether 
adequate  cr  not,  agreeing  to  sell  it  to  another  at  a  fixed  price  if  accepted 
within  a  speoified  time,  k  binding  upon  the  owner  and  all  hk  successors 
m  interest  with  knowledge  thereof.  , 

Ab  OrvBB  Cobtaibbd  ib  ab  Optiob  cannot  be  withdrawn  or  revoked 
within  the  time  designated  therein* 

/.  E.  Srawn^  and  WatU  and  Son^  for  the  appellante. 
D.  D.  Shelby  and  L.  W.  Day,  contra. 
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CoLKSfAN,  J.  A  general  rule  governing  cases  for  specific 
performance  is,  that  the  contract  must  be  mutual,  and  that 
either  party  is  entitled  to  the  equitable  remedy  of  a  specific 
performance.  Exceptions  to  this  general  rule  are  well  estab- 
lishedy  and  one  class  of  contracts  to  which  the  exceptiona 
may  be  applied  are  those  which  are  unilateral  in  form:  1 
Pomeroy  on  Specific  Performance,  sees.  167,  168. 

The  exception  as  to  unilateral  contracts  has  been  fully 
recognized  and  adopted  in  this  stata  The  case  of  Jfoses  ▼. 
McClain^  82  Ala.  370,  was  for  a  specific  performance  of  the  fol- 
lowing contract:  '^  For  and  in  consideration  of  the  sum  of  one 
dollar  in  hand  paid,*  I  hereby  give  A.  J.  Moses  an  option  oa 
my  lands  and  improvements  situated  near  Sheffield,  and 
known  as  my  home  place,  containing  one  hundred  and  twenty 

acres,  more  or  less,  for  the  sum  of  eight  thousand  dollars 

This  option  good  for  two  days";  signed  ^'J.  W.  McClain." 
It  was  contended  that  as  Moses,  the  covenantee,  bound  him- 
aelf  by  no  writing,  and  not  having  bound  himself,  he  could 
k^ot,  in  this  proceeding,  hold  McClain  bound;  that  the  contract 
not  being  mutually  binding,  chancery  will  not  compel  its  spe- 
cific performance.  The  court  declared  as  follows:  "Mutuality 
is  frequently  said  to  be  one  of  the  conditions  of  a  rightful 
suit  for  specific  performance.  The  authorities,  however, 
do  not  carry  it  to  the  length  contended  for.  Where  the 
contract  is  fair,  just,  and  reasonable  in  all  it  parts,  and  the 
party  sought  to  be  charged  has  so  bound  himself  as  to  meet 
the  requirements  of  the  statute  of  frauds,  the  election  of  the 
other  contracting  party  to  treat  the  contract  as  binding,  and 
to  enforce  it,  meets  all  the  requirements  of  the  rule";  citing 
Wilks  V,  Georgia  Pac.  R.  R.  Co.,  79  Ala.  180;  3  Pomeroy's  Eq. 
Jur.,  sec.  1405,  and  notes;  Wait  on  Specific  Performance,  sec. 
201;  Cherry  v.  Smith,  3  Humph.  19;  89  Am.  Dec.  150. 

The  case  of  Johnston  v.  Trippe^  33  Fed.  Rep.  530,  is  an  au- 
thority directly  on  the  point  in  question,  —  the  contract  being 
almost  identical  in  its  provisions.  The  difierent  authorities 
are  very  generally  quoted  and  commented  on  in  this  case,  and 
the  conclusion  the  same  as  held  by  this  court. 

The  evidence  fails  to  show  that  there  was  such  forcible  en- 
try and  unlawful  detainer  as  to  deprive  complainant  of  his 
right  to  file  a  bill  to  remove  a  cloud  from  title,  but  the  equity 
of  the  bill  does  not  depend  upon  that  principle.  The  com- 
plainants, holding  the  equitable  title,  bring  their  bill  to  com- 
pel a  conveyance  of  the  legal  title  by  those  who  hold  it  in  trust 
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fo  tiMm.  In  such  a  case  the  jurisdiction  in  no  wise  depends 
upon  possession:  Gray  t.  JoneSy  14  Fed.  Rep.  83;  Shipman  r. 
Fumia,  69  Ala.  562;  44  Am.  Rep.  528. 

The  doctrine  is  well  settled  that  when  the  Tender,  after  en- 
tering into  a  contract  of  sale,  conTejs  the  land  to  a  third  per- 
son who  has  knowledge  or  notice  of  the  prior  agreement,  snch 
grantee  takes  the  land  impressed  with  the  trust  in  faTor  of  the 
original  Tendee,  and  holds  it  as  trustee  for  such  Tendee,  and 
can  be  compelled,  at  the  suit  of  the  vendee,  to  specifically  per- 
form the  agreement  by  conveying  the  land,  in  the  same  man- 
ner and  to  the  same  extent  as  the  vendor  would  have  been 
Kable  to  do  had  he  not  transferred  the  legal  title:  1  Pomeroy 
on  Specific  Performance,  sec.  465,  and  note.  The  same  rule  is 
declared  in  DiekinMon  y.  Any^  25  Ala.  424;  Meyer  y.  Mitehellf 
76  Ala  476. 

It  may  be  stated  as  a  sound  principle  of  law,  if  an  owner 
of  land,  in  writing,  gives  another  an  option  on  it  for  a  valuable 
coDflidenition,  whether  adequate  or  not,  agreeing  to  sell  it  to 
him  at  a  fixed  price  if  accepted  within  a  specified  time,  it  is 
binding  upon  the  owner,  and  upon  those  who  purchase  from 
the  owner  with  a  knowledge  of  such  agreement:  Moaes  v. 
MeClaifij  82  Ala..  370;  Johnston  v.  Trippe,  33  Fed.  Rep.  530; 
MavU  T.  Vaughn^  45  Ala.  134,  and  authorities. 

Under  such  circumstances,  the  fixed  time  is  a  material 
part  of  the  contract,  and  when  supported  by  a  valuable  con- 
sideration, the  owner  of  the  land  cannot  revoke  the  offer  be- 
fore the  time  has  expired  within  which  the  offer  may  be  ac- 
cepted. We  do  not  declare  that  if  no  specified  definite  time 
was  fixed  by  the  parties,  and  the  contract  of  offer  was  not 
lupported  by  a  valuable  consideration,  such  an  offer  could 
not  be  revoked.  We  express  no  opinion  upon  this  question: 
MnsUm  T.  Trippe,  83  Fed.  Rep.  530;  With  v.  Georgia  Pac. 
Sy  Co.^  79  Ala.  185;  FaXls  v.  Gaither,  9  Port.  617;  Cherry  v. 
SmXh^  8  Humph.  19;  89  Am.  Dec.  150;  1  Story  on  Contracts, 
lee.  496;  1  Parsons  on  Contracts,  sec.  481,  p.  611;  Bishop  on 
Contracts,  sec.  826;  Benjamin  on  Sales,  sec.  42. 

We  find  no  error  in  the  decree  of  the  chancellor,  and  it  is 
aflkmed.  ^___ 

Sraomo  PmoavAHoa  —  TIm  right  to  the  tpedflo  performaoM  of  a  eon- 
tnei  ntto  ia  jadioial  diaoretioiiy  and  may  bo  granted  or  withheld  upon  a  oon- 
■dMtaonof  aU  tko  oireooMtaiioee:  Mikty.  Dover  Fmmaee etc  Co.,  126  N.  T. 
M.  Equity  wiU  not  decree  ipeeifio  performanoe,  nnleM  the  terms  of  the 
MBtraet  ere  elear  and  certain,  capable  of  aeeertftinment  from  the  inetrament 
▲m.  9r.  Bar-  Vou  XXX.  —4 
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bmit.  ud  waA  m  to  afiifd  tbe  pwties  ontoality  oT  remedy:  BaOom  t. 
Jfordk,  133  Pa.  8t  M.  Ae  a  geoenl  role,  a  coatnet  for  the  lale  of  land 
mast  bind  both  partiei,  or  it  will  bind  neither:  AOre  v.  Barikolamew,  69  Wis. 
43;  5  Am.  St.  Rep^  103;  Olatg  t.  Borne,  103  Ma  513.  Bat  a  nnilateral  oon- 
tracts  in  writings  amply  giving  an  option  to  pnrcfaase  land  within  a  specified 
time  for  a  girea  price,  is  binding  only  npon  the  party  who  signs  it  for  the 
time  Btipolated  for  the  ezereise  of  the  option:  OoUmam  t.  AffpUgarik^  68 
lid.  21;  6  Am.  St  Repu  417;  OaimmAud  t.  BnmgUUer,  84  CaL  248. 

Sfcchio  PBaioaifAxc^  Tixlb  NunBABr  to  Grra  Flaixtxtv  "^be  Right 
VOL  — An  agreeoftent  to  pnrehase  land  with  payment  of  the  porchase-money 
giTes  an  eqnitshle  title  whidi  a  conii  of  dianoery  will  enforce:   Whkbeek  t. 
WUOedt,  0  Cow.  266;  18  Am.  Dea  503. 

•  Snaaw  PsaiOBiiAjrc^  aaAnsr  Whivh  Sh roaciABLa.  —Where  the  spe- 
oifio  performance  of  an  agreement  respecting  lands  will  be  decreed  between 
the  parties,  it  will  be  decreed  between  all  parties  claiming  under  them  in 
privity  of  estate,  or  representation,  or  titles  nnlem  other  controlling  eqaitiee 
interrene:  Ha^  r.  HaU^  4  Port.  874;  30  Am.  Dec  530.  Thos  specific 
performance  will  be  decreed  against  an  heir  at  law  on  a  contract  of  sale  made 
by  his  ancestor,  thongh  sneh  contract  did  not  purport  to  be  obligatory  on 
the  heirs:  Jfoorv  t.  /'itt  BoMdolfK  6  Leigh,  175;  29  Am.  Dec  208;  conlra. 
QhtM  T.  Colder^  2  Desans.  Eq.  172;  2  Am.  Dec  686. 

OmoH  NOT  Rbvocablb  within  Disionatkd  Tim.  — The  rule  as  regards 
eontraots  generally  is,  that  '*  when,  on  making  the  offer,  the  propoeer  ex- 
pready  promises  to  allow  a  certain  time  to  the  other  party  for  acceptance, 
the  offer  may,  ncTcrtheless,  be  retracted  in  the  interral,  if  no  consideration 
has  been  given  for  the  promiM  ":  See  noto  to  Btkridge  t.  Ohver,  26  Am.  Dec 
850.  When  a  consideration  has  been  given,  as  in  'the  priiieipal  case,  the 
option  most,  e  amweno,  be  irrevocable  for  the  time  daring  which  it  was  to 
eontinnc  A  verbal  agreement  or  promise  to  extend  the  time  for  the  exercise 
of  an  option  to  boy,  nnsopported  by  a  consideration,  is  a  mere  micliim  padttm^ 
and  not  enforoeablet  Colemam  v.  AppkfforiK  88  Md.  21;  6  Am.  Sk  Rep.  417. 


Obntbal   Bailroad    and  Banking   Company  v. 

Vaughan. 

fM  AULBAHA,  209.] 

Railroad  Oobtorations — Riokliss  Injury  or  TRnPAssRRS.  —  Ir  Okb 
Who  Walks  upon  a  Railroad  Traok  about  midway  of  a  trestle  one 
hundred  feet  long  and  fifteen  to  twenty  feet  high  is  seen  by  the  en- 
gineer of  an  approaching  train,  which  conld  have  been  stopped  by  prompt 
action  on  the  part  of  snch  engineer  in  time  to  prevent  injury  to  the  per- 
son on  the  track,  and  the  engineer  speculates  upon  the  chances  of  the 
latter*s  reaching  the  end  of  the  trestle  before  the  train  doei,  until  it  ia 
too  late  to  stop  the  train,  and  he  is  run  over  and  killed,  the  railroad  cor* 
poratton  is  answerable  in  damages,  because  it  was  recklessness  for  en- 
gineers to  speculate  upon  such  chances. 

Bailwat  CtoRPORATiONS — Trsspa88KR8,  Dott  TO.  — An  Enginixr  hi  ohargc 
of  a  railway  train  does  not  owe  a  duty  to  trespassers  to  keep  any  special 
lookout  for  them,  or  to  withdraw  his  lookout  from  the  track  lA  front  of 
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hii  wgiaa^  to  look  aeron  the  eoantry  (o  a  trestle  to  tee  whether  tbert 
it  any  oae  thereon.  Henoe  it  is  error  to  admit  evidence  thowing  that 
hj  w  looking  the  tretpaeser  on  taoh  trestle  could  hare  been  seen  in  tiuM 
to  aToid  injury  to  him. 
AiRUdTB  Vaukoncm,  —  Iv  ERSONvoasLT  Ai>mittu>  Etidbkob  might 
HATB  MiBLKD  the  jory,  and  cansed  them  to  hold  defendant  liable  to 
dsfflsges  which  they  might  not  otherwise  have  felt  authorized  to  impoee^ 
iti  admiwion  cannot  be  preenmed  to  have  been  error  without  injury. 

Boqitemare,  White^  and  McKenzie^  for  the  appellant 
/.  E.  Long  and  O.  L.  Corner^  for  the  respondent 

HcClsllan,  J.  1.  Plaintiff's  intestate  was  confessedly 
goiltj  of  negligence,  which  contributed  proximately  to  his 
duthy  in  being  at  the  time  of  the  fatal  collision  on  the  trestle 
rapporting  defendant's  track.  He  was  a  trespasser  to  whom 
the  defendant  owed  no  duty,  except  the  exercise  of  reasonable 
ears  and  diligence  after  he  was  discovered  on  the  track,  or 
after  his  peril  became  apparent  to  its  employees,  to  avoid  in- 
juring him:  Tanner  v.  Louisville  etc,  R,  R.  Co.^  60  Ala.  621 
South  and  North  Alabama  R.  R,  Co.  v.  Donovan^  84  Ala.  141 
Memifhu  etc.  R,  R.  Co,  v.  Womacky  84  Ala.  149;  Georgia  Pac, 
R,  R.  Co.  V.  £/an(on,  84  Ala.  154;  Bentley  v.  Georgia  Pac,  Ry 
Ccj  86  Ala.  484;  rjmievUle  etc.  R.  R.  Co,  v.  Black,  89  Ala.  313. 

To  entitle  plaintiff  to  recover  notwithstanding  her  intestate's 
eootributory  negligence,  it  must  have  been  made  to  appear 
that  defendant's  employees,  after  discovering  his  peril,  failed 
to  exercise  due  care  and  diligence  to  avert  the  injury.  Such 
fiulore,  with  such  knowledge  of  the  situation  and  probable 
eoDseqnences  of  the  omission  of  preventive  effort,  when  such 
effort  might  have  been  effectual  to  avoid  the  accident,  is  gross 
negligence,  so  called,  recklessness,  or  wantonness,  implying  a 
willingness  to  inflict  the  injury,  which  is  the  legal  equivalent 
of  willfulness  or  intentional  wrong-doing,  against  the  results 
of  which  the  mere  negligence  of  the  person  injured  is  no  de- 
fense: Authorities  eupra;  Carringtonv,  LouieviUe  etc,  R.  R,  Co,^ 
88  Ala.  472;  Georgia  Pac.  R'y  Co.  v.  Lee,  92  Ala.  262,  and  au- 
thorities therein  cited. 

2.  One  aspect  of  the  evidence  in  this  record  tended  to  show 
that  the  intestate,  at  the  time  he  was  discovered  by  the  en- 
gineer, was  on  and  about  midway  of  a  trestle  which  was  one 
handred  feet  long  and  fifteen  or  twenty  feet  high.  At  this  time 
the  train  was  distant  from  350  to  660  yards  from  the  trestle,  the 
testimony  of  the  several  witnesses  varying  within  these  limits. 
There  was  evidence  going  to  show  that  the  train,  under  existing 
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OonditioDii  might  have  been  stopped  within  four  hundred  or 
fiye  hundred  yards,  or  even  a  less  distance  than  four  hundred 
yards,  had  all  appliances  to  that  end  been  promptly  reaorted 
to  by  the  train-men.  The  evidence  also  tended  to  establiab 
that  the  engineer  did  not  promptly  avail  himself  of  the  means 
at  hand  to  stop  the  train  short  of  the  point  of  the  accident 
after  discovering  the  deceased  on  the  track;  but  he  says  he 
acted  for  a  time  upon  the  assumption  that  the  intestate  would 
reach  the  end  of  the  trestle  and  get  off  the  track  bef<Hre  the 
train  reached  that  point,  and  that  he  did  not  discover  the 
peril  until  the  party  injured  stopped,  hesitated,  and  turned 
and  attempted  to  retrace  his  steps,  and  that  then,  and  not 
until  then,  he  attempted  to  stop  his  train.  If  Vaughan,  the 
intestate,  was  midway  the  trestle,  and  not  within  ^^  five  or  six 
cross-ties  of  its  western  end,"  as  the  engineer  testifies,  his  peril 
was  manifest  and  imminent  when  he  was  first  seen  by  the 
latter,  since  he  could  not  possibly  have  gotten  off  in  time  to 
have  escaped,  in  vieW  of  the  speed  at  which  the  train  was  ap- 
proaching. The  jury  had  a  right  to  find  that  such  was  his 
position,  and  that  it  was  apparent  to  the  engineer  the  mo- 
ment he  saw  him.  So  finding,  it  was  further  open  to  them  to 
reach  the  conclusion,  on  those  tendencies  of  the  evidence 
most  favorable  to  the  plaintiff,  that  the  catastrophe  might 
have  been  averted  had  the  engineer  at  once  resorted  to  all 
reasonable  effort  to  stop  his  train.  And  if  this  were  so,  his 
failure  so  to  do,  upon  speculations  as  to  the  chances  of 
Vaughan  reaching  the  end  of  the  trestle  before  the  train  did, 
was  such  recklessness  as  would  have  justified  a  verdict  for 
the  plaintiff,  notwithstanding  Vaughan's  own  negligence.  The 
general  charge  requested  for  the  defendant  would  have  denied 
the  jury's  right  to  find  for  plaintiff  on  these  considerations, 
and  it  was  properly  refused:  Cook  v.  Central  R.  R.  etc.  Co.^ 
67  Ala.  533. 

8,  4.  The  testimony  of  the  witness  Florence,  to  the  effect 
that  ^  a  person  on  the  engine,  at  a  point  back  of  and  before 
entering  the  curve,  a  distance  of  four  hundred  yards  from  the 
trestle,  could  see  a  person  on  the  trestle  on  a  straight  line  from 
the  engine  to  the  trestle,"  should  have  been  excluded.  It  is 
to  be  noted  that  the  point  here  referred  to  was  farther  from 
the  trestle  than  that  from  which  the  engineer  first  saw 
Vaughan,  according  to  all  the  evidence,  and  there  is  no  evi* 
denoe  whatever  that  he  did  in  fact  see  him  from  this  other 
point  back  of  the  curve.    It  cannot  be  said  that  it  was  the  en- 
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gioaer't  duty  to  withdraw  his  lookout  from  the  track  in  front 
of  lus  engine,  and  look  across  the  country  to  the  trestle,  or 
indeed  that  it  was  his  duty  to  keep  any  special  outlook  for 
trtspassers  at  all.  Hence  there  could  be  no  presumption 
that  be  did  see  from  this  point  from  the  fact  that  to  have 
seea  was  possible.  Nor  would  his  failure  to  look  from  that 
point,  even  had  such  failure  involved  an  omission  of  duty 
(which  it  would  not  have  done),  been  more  than  simple  neg- 
ligencoi  which  could  not  have  availed  the  plaintiff  in  this 
case,  such  omission  not  importing  either  recklessness  or  wan« 
tonness:  Qeorgia  Pac.  Ry  Co.  t.  Lee^  92  Ala.  262.  This  evi- 
dence was  therefore  wholly  irrelevant;  it  could  not  have 
shed  light  upon  any  issue  in  the  case.  Yet  we  can  see  that 
it  might  well  have  misled  the  jury,  either  to  the  conclusion 
that  Vaughan  was  seen  from  the  point  in  question,  and  his 
peril  thus  brought  to  the  knowledge  of  the  train-men  in  time 
tor  them  to  have  avoided  the  accident,  or  that  their  failure 
to  see  Vaughan  through  this  feasible  avenue  of  vision  justified 
them  in  holding  the  defendant  liable  in  damages,  which  they 
night  not  otherwise  have  felt  authorized  to  impose.  At  least, 
we  cannot  hare  that  assurance  that  this  evidence  did  not  con- 
dace  to  the  result  reached  by  the  jury,  which  would  warrant 
08  in  holding  its  admission  to  have  been  error  without  injury. 
The  court's  action  in  receiving  it  must  therefore  operate  a 
reversal  of  the  judgment  and  the  remand ment  of  the  cause. 
Reversed  and  remanded. 

Is  TBI  OASi  ov  LomimOU  etc  Ky  (7o.  t.  TrammdU  93  Ala.  360,  it  appMred 
ttat  aa  •mployee  ol  the  dafandant,  for  eanaing  whoae  death  an  aotioa  was 
hnMgbt^  was  in  dangarona  proximity  to  the  railroad  track,  and  ignorant  or 
«UiruNu  to  peril  from  an  approaching  train;  that  he  was  seen  by  the  engineer 
ef  tte  trnin  in  time  to  arert  injary,  but  that  the  engineer  failed  to  use  the 
cnilshle  meana  at  his  disposition,  though  the  peril  was  obvions.  In  holdiog 
ttsiailway  liable  for  the  injnriea  inflicted,  because  the  gross  negltgenoe  of 
iti  eagineer  was»  under  the  circumstances,  equivalent  to  willful  and  inten* 
tioasl  wroo|^  the  court  said:  *'  Under  these  circumstances,  the  latter's  fail* 
m^  in  the  presenee  of  known  danger,  to  use  all  the  means  in  his  power  to 
ivoid  striking  the  intestate,  it  appearing  that  preventive  effort  would  have 
bssB  sffsetnalv  was  anoh  reoklessuesa  or  wantonness  as  supports  the  aver- 
■sats  of  the  complaint  aa  to  willfulness  and  intentional  wrong,  not  to  speak 
ef  sr  base  our  oondnsion  npon  the  evidence  of  an  expressed  willingness  on 
thspartof  the  engineer  to  run  down  upon  Trammell.  We  are  therefore 
of  the  eoTNotneaa  of  the  trial  court's  view  of  the  facts  of  the  dis- 


^AitJM^^ifc  OoKPAimH  —  DuTT  TO  Tbsspasssrs  ok  tbb  Tbaok.— »Tks 
daelrine  aanonneed  in  the  principal  case,  that  an  engineer  in  eharge  el 
s  aulfead  tnia  la  not  bound  to  keep  a  lookout  for  trespassers,  ia  not  ao- 
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capted  aniTonally.  That  the  company  ii  responsible  only  for  wtllfol  or 
wanton  injnries,  or  for  injaries  resulting  from  a  degree  of  negligence  eqoiTa* 
lent  thereto^  is  a  principle  regarding  which  there  seems  to  be  no  disagree* 
ment:  Soden  t.  Chicago  eic  B.  B.  Co.,  133  III.  72;  23  Am.  St.  Rep.  585; 
Bianchard  t.  Lake  Shore  etc  B*^  Co,,  126  IlL  416;  9  Am.  St.  Rep.  430;  DO- 
bm  T.  ConneeUcut  Biver  B'y  Co.,  154  Mass.  478;  Sftker  t.  Chempeake  He, 
A  B.  Co.,  Z^  W.  Va.  514.  The  divergence  of  yiew  arises  when  it  becomes 
necessary  to  determine,  in  particular  instances,  whether  there  has  been  neg* 
ligence  of  that  degree  which  will  render  the  legal  responsibility  of  the  cam- 
pany  for  the  injuries  caused  thereby  identical  with  that  which  would  attach 
to  it  if  the  injuries  had  been  willful  or  wanton.  Thus  as  regards  the  duty 
of  keeping  a  lookout,  there  is  a  direct  conflict  of  opinion.  In  State  y.  Baltic 
more  etc  B.  B.  Co.,  69  Md.  494,  9  Am.  St.  Rep,  436»  it  is  declared  that  the 
company's  servants  are  under  no  obligation  to  keep  a  lookout  for  his  protec- 
tion. But  the  better  opinion,  we  think,  and  one  which  is  supported  by  an 
equal,  if  not  greater,  weight  of  authority,  is,  that  it  is  the  duty  of  the  en* 
gineer  to  keep  such  a  lookout:  Troy  v.  Cape  Fear  B.  B,  Co.,  99  N.  C  298; 
6  Am.  St.  Rep.  622;  Deans  v.  WUnungton  etc.  B.  B.  Co.,  107  N.  G.  6S6;  22 
Am.  St.  Rep.  902.  In  Ea§t  Tenneseee  etc  B.  B.  Co.  t.  SL  Johh  5  Sneed, 
624,  73  Am.  Dec  149,  the  rule  is  stated  quite  strongly  that  the  company 
must  exercise  the  utmost  care  and  diligence  to  avoid  running  over  a  person 
on  its  track.  As  a  matter  of  principle,  it  is  certainly  not  very  easy  te 
see  why  persons  walking  on  the  track  should  not  have  the  benefit  of  the 
duty  under  which  the  engineer  lies  to  look  out  for  obstructions  that  will  be 
dangerous  to  the  train  itself.  The  mere  fact  that  a  human  being  is  not  a 
dangerous  obstruction  does  not  seem  to  be  an  altogether  satisfactory  reason 
for  requiring  a  different  degree  of  care  in  the  two  cases.  The  true  principle, 
it  is  conceived,  is,  that  the  engineer  should  see  that  the  track  is  clear;  but 
that  when  an  obstruction  is  perceived,  the  proper  course  to  adopt  will  de« 
pond  upon  whether  it  is  a  living  or  inanimate  object,  and  if  it  is  a  living 
object,  whether  it  is  an  intelligent  human  being,  capable,  under  ordinary 
circumstances,  of  discerning  the  means  of  securing  safety,  or  a  brute,  which 
has  no  guide  but  mere  instinct.  If  the  object  seen  is  an  intelligent  human 
being,  it  seems  to  be  generally  agreed  that  the  engineer  has  a  right  to  pre* 
Bume  that  he  will  get  out  of  harm's  way  before  the  engine  reaches  him,  and 
that  it  is  not  negligence  to  act  upon  that  presumption:  Deatu  v.  IVilmmgUm 
etc  B.  B.  Co,,  107  N.  0.  686;  22  Am.  St.  Rep.  902;  International  etc.  B*y  Co. 
V.  OarcSa,  75  Tex.  583.  This  is  the  same  rule  that  prevails  when  persons 
are  observed  at  a  crossing:  Ohio  etc  B'y  Co,  v.  Walker,  113  Ind.  196;  3  Am. 
St.  Rep.  638;  Dyson  v.  New  York  etc  B.  B.  Co.,  57  Conn.  9;  14  Am.  St 
Rep.  82;  Heddles  r.  Chicago  etc  B*y  Co.,  77  Wis.  228;  20  Am.  St.  Repw  106w 
If,  upon  the  discovery  of  the  person  upon  the  track,  everything  that  is 
possible  is  done  to  prevent  an  accident,  the  company  is  not  liable:  Philip 
T.  Bast  Tenn.  etc  B*y  Ok,  87  6a.  272.  The  difficulty  is  to  determine  whether 
that  duty  has  been  filled  in  the  particular  case  under  review.  It  seems  oer* 
tain,  however,  that  the  engineer  is  not  allowed  to  act  on  the  presumption 
that  the  person  will  get  out  of  harm's  way  a  moment  after  his  behavior 
raises  a  doubt  as  to  whether  he  is  sensible  of  the  danger  or  capable  of  pro- 
viding for  his  safety.  Thus  it  has  been  held  that  when  an  engineer  discov- 
ers, or  by  reasonable  watchfulness  may  discover,  a  person  lying  upon  the 
track  asleep  or  drunk,  or  sees  a  human  being,  known  by  him  to  be  insane, 
or  otherwise  insensible  to  danger,  or  unable  to  avoid  it,  upon  the  track  in 
fronti  it  is  his  duty  to  resolve  all  doubt  in  favor  of  the  preservation  of  lifi^ 
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aad  touiMdiatoly  um  erery  aTaOable  meana^  short  of  imperiling  the  liret  of 
ptMBgen  on  the  tnun,  to  stop  it:  Deans  t.  Wibningion  etc.  Ity  Cb.,  107 
N.  a  686;  S2  Am.  Sk  Kepw  902;  CUxrk  v.  Wihnmgton  etc  R'p  Co..  109 
N«  G  49QL  In  the  latter  ease,  the  plaintiff  had  placed  himself  in  peril  on 
a  trssUfl^  aad  the  ooart  deolared  that  the  engineer  should,  npon  disoover* 
hig  hisB,  faava  aoted  on  the  supposition  that  he  might  have  been  drank  or 
henffc  of  rsaeon  from  sadden  terror,  and  nsed  every  means  consistent  with 
ssfetj  tostop  the  train,  and  that  the  rule  was  the  same  if  the  engineer  could, 
hy  proper  watehfolnesa,  hare  discovered  the  person's  danger  in  time  to  avoid 
It  Bat  there  mast  be  something  in  the  external  appearance  or  actions  of 
tts  person  on  the  traok  to  ezeite  a  doabt  in  the  engineer's  mind,  or  he  will 
bssntitled  to  aot  apon  the  nsnal  presamption  that  such  person  is  able  and 
islands  to  provide  for  his  safety.  Thus  in  the  case  of  a  latent  incapacity 
Kks  dfsfness,  the  oondaet  of  the  railroad  company's  servants  should  be  con^ 
lidered  aa  though  the  plaintiff  was  in  the  full  possession  of  his  faculties,  and 
thsb  ears  estimated  from  that  stand-poink  A  greater  degree  of  care  is  in- 
mmbent  npon  a  deaf  man  in  walking  upon  or  orossing  a  railroad  traok  than 
■pen  one  having  bia  aenaea  perfect:  Iniematkmal  tie.  ity  Oo»  t.  Chntkit  76 
1^1.6831 


MosB  V.  Dboatub  Land  Impboybmbnt  and  Fub- 

NAOH  Company. 

[98  Alabama,  209.] 

iKPLom  AHB  EacPLOTSB — MoNTHLT  HiBiNG. — If  ouo  IS  employed  to 
be  paid  by  the  month  a  designated  price,  this  constitutes  an  entire  con* 
tract  by  the  month,  which  the  employer  cannot  terminate  at  will,  and 
voder  whieh  he  is  liable  for  a  month's  wages  if  he  dischargea  his  employee 
withont  cause  before  the  expiration  of  the  month. 

W$ri  and  Speahe^  for  the  appellant. 

Briekdl^  Harris^  and  Eyster^  contra, 

CoLXMAN,  J.  When  there  is  no  conflict  in  the  evidence,  it 
is  the  doty  of  the  court  to  declare  the  conclnsion  of  the  law. 
The  court  charged  the  jury,  if  they  believed  the  evidence,  to 
find  for  the  defendant  It  appears  from  the  bill  of  exceptions 
that,  in  the  month  of  February,  plaintiff  was  employed  as  book- 
keeper for  defendant,  at  the  price  of  fifty  dollars  per  month; 
and  that  be  went  to  work,  beginning  on  the  sixth  day  of  Feb- 
ruary, and  worked  the  balance  of  the  month  at  that  rate,  and 
was  paid  at  the  end  of  the  month  at  the  rate  of  fifty  dol- 
lars per  month;  that  nothing  more  was  said,  and  he  worked 
through  March  and  April,  receiving  at  the  end  of  each  month 
fifty  dollars.  On  the  1st  of  May,  it  was  agreed  that  defend- 
ant should  pay  plaintifiT  sixty  dollars  per  month,  which 
amount  was  paid  him  at  the  end  of  the  month.    *'  That  noth- 


M  M088  9.  Decatue  stc.  Co.  [Alabama, 

ing  wai  laid  about  a  hiring  by  the  day,  or  week,  or  year,  but 
that  he  was  employed  and  was  to  be  paid  by  the  month  at 
sixty  dollars  per  month,  for  no  special  time."  Without  anj 
further  understanding,  plaintiff  continued  his  services  until 
he  was  discharged  on  the  fourteenth  day  of  June.  There  was 
no  reason  assigned  for  discharging  plaintiff,  except  a  desire 
to  lessen  expenses,  and  plaintiff  offered  to  continue  his  ser- 
vices. Defendant  tendered  to  plaintiff  twenty-eight  dollars  for 
the  fourteen  days  of  service  rendered  in  June,  being  the  amount 
then  owing  at  the  rate  of  sixty  dollars  per  month;  which  sum 
plaintiff  refused  to  receive  in  satisfaction,  but  claimed  that 
defendant  was  indebted  to  him  for  the  entire  month  of  June. 
The  suit  was  brought  to  recover  the  amount  of  sixty  dollars, 
elaimed  to  be  due  under  the  agreement  for  the  month  of  June. 

The  question  is.  Do  these  facts  constitute  an  entire  contract 
of  hiring  by  the  month,  or  a  contract  terminating  at  will,  en- 
titling the  party  to  be  paid  only  at  the  rate  of  sixty  dollars 
per  month?  Whatever  may  have  been  the  effect  of  the  con- 
tract made  in  February,  the  evidence  is,  that,  in  May,  '^  plain- 
tiff was  employed  and  was  to  be  paid  by  the  month,  at  sixty 
dollars  per  month."  This  was  not  a  hiring  by  the  day,  at  the 
rate  of  sixty  dollars  per  month.  In  the  case  of  Beach  y.  Mul^ 
Ztn,  84  N.  J.  L.  844,  it  was  held  **  that  a  contract  to  pay  sixteen 
dollars  for  a  month's  service  is  as  entire  in  its  consideration 
as  is  a  contract  to  pay  a  sum  for  a  chattel.  If  the  payment 
of  monthly  or  weekly  wages  is  the  only  circumstance  from 
which  the  duration  of  the  contract  is  to  be  inferred,  it  will  be 
taken  to  be  a  hiring  for  a  month  or  a  week  ":  Beach  v.  MuUin^ 
84  N.  J.  L.  844;  King  v.  Inhabitants  of  Mitcham^  12  East,  361. 
If  plaintiff  had  voluntarily  left  the  employment  of  defendant, 
without  legal  excuse,  on  the  fourteenth  day  of  June,  under  the 
evidence  in  this  case  he  could  not  have  recovered  for  services 
rendered  up  to  the  time  of  quitting.  A  contract  of  this  char^ 
acter,  to  be  valid,  must  be  mutually  binding. 

The  contract  proven  in  this  case  is  altogether  different  from 
the  contract  proven  in  the  case  of  Howard  v.  East  Tennessee  etc. 
S.  R.  Co. J  91  Ala.  268,  at  present  term.  In  the  latter  case, 
there  was  nothing  to  show  a  monthly  hiring  for  a  longer  term 
than  by  the  month,  and  there  was  no  averment  in  the  com- 
plaint to  show  that  the  plaintiff  was  discharged  at  any  other 
time  than  at  the  end  of  the  month. 

Under  the  view  we  take  of  the  contract,  it  becomes  nnneoes* 
sary  to  consider  other  questions  raised  upon  the  admissibility 
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of  evidence  offered  by  plaintiff,  and  which  was  excluded  by 
thecoort 

The  oonrt  erred  in  giving  the  general  chai^  in  faror  of 
defeodani. 

BeTeised  and  remanded. 


MimK  Aim  Ssktaiit.  —  A  hiring  for  one  year,  with  monthly  payment!  of 
wagoy  ii  an  entire  oontract:  LarUn  t.  Hechher^  61  N.  J.  L.  133.  If  one  ia 
idnd  toda  aervioe  In  any  bnainess,  the  presumption  is,  in  the  absence  of  an 
•gnsBMnl  to  the  contrary,  or  eircamstancea  showing  a  oontrary  intention, 
tint  the  aenriee  waa  to  oontinne  for  a  year;  and  while  an  agreement  upon 
«eddy  or  numthly  payment  of  wages  may  be  anfficient  of  itself  to  create  a 
pnmmptioa  of  hiring  for  the  corresponding  periods,  still,  other  oircnm* 
•teeei  nay  ahow  that  the  aerrice  waa  to  oontinne  for  a  year,  although  the 
lament  cf  wagea  waa  to  continue  monthly:  Smiih  t.  TAeoftoM,  86  Ky.  141. 

ICism  air»  Sbbtavt — Axovjit  ov  Bbootxrt  fob  Sbbtioib.  —  A  master 
diMbaiging  bin  nerrant  before  the  end  of  the  year,  where  the  hiring  is  by  the 
jcsr,  is  liable  for  wages  for  the  fnll  time:  Fereira  t.  Sabres,  5  Watts  ft  8. 
nO;  40  Am.  J>8C  496;  Decamp  t.  HeunU,  11  Rob.  (La.)  290;  43  Am.  Dec 
SM;  WOtler  w.  Wade,  10  OaL  291;  79  Am.  Deo.  218;  Markham  v.  Mark* 
km,  110  M.  OL  S56i  In  anch  caae  it  wiU  not  be  presumed  that  other  em* 
plsyasat  might  have  been  found  during  the  unexpired  term:  CaeUgan  v. 
Miiknokdc  S.  R.Ca.,2  Denio^  609;  43  Am.  Dec.  758.  But  although  thus 
esfciUad  to  fnll  wagea  for  the  unexpired  part  of  the  term,  the  employer  may 
isdaoe  the  amount  by  ao  much  as  the  sorrant  did  earn,  or  could  by  the  use 
sf  ordinary  diligence  hare  earned;  the  burden  of  ahowing  that  employment 
■ight  hare  been  procured  by  a  reasonable  effort  is  upon  the  defendant:  Kn^ 
«y  T.  AtaK  126  Pa.  St.  171;  12  Am.  St.  Rep.  867;  Oox  t.  Bearden,  84  Ga. 
KM;  20  Am.  St.  Rep^  359;  EJmg  ▼.  SUiren,  44  Pa.  St.  99;  84  Am.  Dec  4I9f 
Strwm  ▼.  Meertirf,  64  Ala.  299;  88  Am.  Rep.  8;  Hunt  v.  Crane^  33 
189;  09  Am.  Dae  881. 


Sbay  V.  Palmer. 

(tt  AI.ABAHX,  381.1 

Oonuor  ov  Laws.  —  As  to  Suoh  Pobtions  or  a  GoMTEAor  as  Psbtaui  «o 
An>  Amor  thk  Rhmxdt,  the  principle  is  applicable,  that  all  matten 
pertaining  to  the  remedy,  and  to  the  proper  coarse  of  enforcing  the  con* 
tract,  are  determinable  by  the  law  of  the  place  where  suit  is  brought 

InoDTKnr — Bxncpnosra.  — A  CoNTRAor  to  Waivs  All  Rights  or  £x« 
SHTEiox  FKOK  BxicuTiON  applies  only  to  the  exemption  laws  of  the 
■kata  wherein  the  contract  was  made»  and  does  not  deprive  the  debtor 
cf  the  benefit  of  the  exemption  laws  of  another  state  in  which  he  is  sued. 

BrMhsn^  WiUeti,  and  WiUett,  for  the  appellant 

IfeJ^od  and  Tunstall,  for  the  respondent 

CSLOPTONy  J.     The  waiver  of  exemptions  as  to  personalty  is 
atened  in  the  complaint,  which  counts  on  a  note.    The  court 
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to  whom  the  case  was  submitted  without  a  jury,  gave  judg- 
ment in  favor  of  plaintiff  for  the  amount  due  on  the  note,  but 
refused  to  declare  in  the  judgment  the  fact  of  waiver  and  its 
extent,  under  section  2570  of  the  code.  The  waiver  is  in- 
cluded in  the  note;  its  language  is:  '*And  all  rights  of  ex- 
emption and  homestead  are  hereby  expressly  waived  by  the 
makers,  sureties,  and  indorsers  of  this  note."  The  refusal  of 
the  court  to  declare  the  waiver  in  the  judgment  is  based  on 
the  undisputed  fact  that  the  note  was  made,  and  the  parties 
resided  at  the  time,  in  the  state  of  Georgia.  The  question 
therefore  is,  whether,  in  a  suit  on  the  note,  the  courts  of  this 
state  will  enforce  such  a  waiver  of  the  right  to  exemptions. 

No  statute  of  Gkorgia  in  reference  to  exemptions  having 
been  put  in  evidence,  ordinarily  the  presumption  would  be, 
that  the  common  law  prevails,  which  allows  the  debtor  no 
exemptions  of  property  from  sale  under  execution.  Bat  as 
the  rigorous  rule  of  the  common  law  is  now  the  exception, 
and  indulging  the  presumption  in  favor  of  the  validity  of  the 
agreement  of  waiver  arising  from  its  inclusion  in  the  note,  we 
shall  assume  that  exemptions  are  allowed  and  waiver  thereof 
authorized  by  the  laws  of  Georgia.  Inspection  of  the  statutes 
is  material  only  as  they  may  aid  in  the  proper  construction 
of  the  waiver. 

A  waiver  of  exemptions  made  at  the  time  the  debt  is  con- 
tracted has  been  held  to  form  a  part  of  the  original  contract; 
supported  by  the  same  consideration  on  which  rests  the  li- 
ability to  pay,  and  hence  must  be  construed  and  have  opera- 
tion and  effect  as  other  contracts:  Neely  v.  Henry,  63  Ala.  261. 
The  well-settled  principle  of  interstate  comity,  that  the  va- 
lidity, interpretation,  and  obligatory  force  of  contracts  depend 
on  the  law  of  the  place  where  made,  being  also  the  place  of 
performance,  and  will  be  accordingly  enforced  by  the  courts 
of  other  states,  if  not  repugnant  to  its  laws  and  policy,  applies 
to  such  parts  of  the  contract  as  are  of  the  essence  of  the  per- 
sonal liability  and  obligation,  which  determine  and  regulate 
the  rights  of  the  parties.  But  as  to  such  portions  of  the  con- 
tract as  pertain  to  and  affect  the  remedy,  the  principle  is  ap- 
plicable, that  all  matters  pertaining  to  the  remedy,  and  the 
proper  course  of  enforcing  the  contract,  are  determinable  by 
the  law  of  the  place  where  the  suit  is  brought;  for  the  courts 
will  not  enforce  such  part  of  a  contract  as  limits,  modifies,  or 
enlarges  the  remedy,  any  more  than  they  will  enforce  the  re- 
medial statutes  of  another  state.    Whether  the  waiver  comes 
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within  one  or  the  other  of  these  principles  depends  npon  its 
natnre.  Laws  exempting  a  portion  of  a  debtor's  property 
from  levy  and  sale  under  execution  are  generally  regarded  as 
limitations  upon  the  remedy, — remedial  statutes,  which  have 
no  extraterritorial  operation,  —  and  an  agreement  to  waive 
the  right  of  exemption  operates  to  remove  the  limitation,  and 
sabject  all  the  debtor's  property  to  levy  and  sale  under  exeou« 
tion  or  other  process,  as  at  common  law.  The  part  of  the  con- 
tract waiving  all  rights  of  exemption  affects  only  the  remedy. 
Therefore,  if  the  waiver  included  in  the  note  sued  on  was  not 
intended  to  have  reference  to  the  exemption  laws  of  this  state, 
eomity  would  not  require  its  enforcement.  If  it  was  so  in- 
tended, then  its  enforcement  would  depend  on  the  principles 
which  govern  where  a  contract  made  in  one  state  is  to  be 
performed  in  another. 

This  brings  for  consideration  the  construction  of  the  waiver, 
which  constitutes  the  real  contestation  between  the  parties. 
Appellant  contends  that  the  waiver  had  reference  to  and  em- 
braces exemptions  to  which  defendant  might  subsequently 
become  entitled  by  removal  to  and  residence  in  another 
state.  Appellee  contends  that  it  should  be  construed  as  hav- 
ing reference  only  to  the  exemptions  allowed  by  the  laws  of 
Georgia,  where  the  note  was  made  and  the  parties  resided. 
In  Holland  v.  Bergan^  89  Ala.  622,  it  was  contended  that  the 
waiver  in  the  note,  which  was  made  in  Qeorgia,  was  valid 
against  anj^  claim  of  exemption,  in  a  suit  thereon  in  this 
state.  The  question  was  not  decided,  but  it  was  observed,  in 
the  opinion  rendered:  '*If  we  felt  authorized  to  decide  this 
point,  we  are  inclined  to  the  view  that  the  waiver  would  be 
good  against  any  claim  of  exemption  to  personalty  in  any 
state  of  the  Union,  where  the  debtor  might  reside  and  be 
sued."  On  this  expression  in  the  opinion,  appellant  relies  in 
support  of  the  contestation  on  his  part.  The  terms  and  com- 
prehensiveness of  the  waiver  in  that  case  are  different  from 
that  involved  in  the  present' suit.  It  extended  to  all  exemp- 
tions allowed  ''by  the  laws,  state  or  federal/'  and  to  all  the 
property  which  the  debtor  then  owned,  or  might  thereafter 
own  or  acquire,  until  the  debt  was  fully  paid.  Besides,  though 
the  note  was  made  in  Georgia,  the  maker  resided  in  Alabama. 
The  fair  inference  was,  that  the  waiver  had  reference  to  the 
exemptions  to  which  the  maker  of  the  note  was  entitled  by 
the  laws  of  the  place  of  his  residence,  and  where  he  would 
probably  be  sued.    Parties  are  presumed  to  contract  in  refer- 
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to  whom  the  case  was  submitted  without  a  jury,  gave  judg* 
ment  in  favor  of  plaintiflf  for  the  amount  due  on  the  note»  but 
refused  to  declare  in  the  judgment  the  fact  of  waiver  and  its 
extent,  under  section  2570  of  the  code.  The  waiver  is  in- 
cluded in  the  note;  its  language  is:  '*And  all  rights  of  ex- 
emption and  homestead  are  hereby  expressly  waived  by  the 
makers,  sureties,  and  indorsers  of  this  note."  The  refusal  of 
the  court  to  declare  the  waiver  in  the  judgment  is  based  on 
the  undisputed  fact  that  the  note  was  made,  and  the  parties 
resided  at  the  time,  in  the  state  of  Georgia.  The  question 
therefore  is,  whether,  in  a  suit  on  the  note,  the  courts  of  this 
state  will  enforce  such  a  waiver  of  the  right  to  exemptions. 

No  statute  of  Georgia  in  reference  to  exemptions  having 
been  put  in  evidence,  ordinarily  the  presumption  would  be, 
that  the  common  law  prevails,  which  allows  the  debtor  no 
exemptions  of  property  from  sale  under  execution.  But  as 
the  rigorous  rule  of  the  common  law  is  now  the  exception^ 
and  indulging  the  presumption  in  favor  of  the  validity  of  the 
agreement  of  waiver  arising  from  its  inclusion  in  the  note,  we 
shall  assume  that  exemptions  are  allowed  and  waiver  thereof 
authorized  by  the  laws  of  Georgia.  Inspection  of  the  statutes 
is  material  only  as  they  may  aid  in  the  proper  construction 
of  the  waiver. 

A  waiver  of  exemptions  made  at  the  time  the  debt  is  con- 
tracted has  been  held  to  form  a  part  of  the  original  contract; 
supported  by  the  same  consideration  on  which  rests  the  li* 
ability  to  pay,  and  hence  must  be  construed  and  have  opera- 
tion and  effect  as  other  contracts:  Neely  v.  Henry^  63  Ala.  261. 
The  well-settled  principle  of  interstate  comity,  that  the  va- 
lidity, interpretation,  and  obligatory  force  of  contracts  depend 
on  the  law  of  the  place  where  made,  being  also  the  place  of 
performance,  and  will  be  accordingly  enforced  by  the  courts 
of  other  states,  if  not  repugnant  to  its  laws  and  policy,  applies 
to  such  parts  of  the  contract  as  are  of  the  essence  of  the  per- 
sonal liability  and  obligation,  which  determine  and  regulate 
the  rights  of  the  parties.  But  as  to  such  portions  of  the  con- 
tract as  pertain  to  and  affect  the  remedy,  the  principle  is  ap- 
plicable, that  all  matters  pertaining  to  the  remedy,  and  the 
proper  course  of  enforcing  the  contract,  are  determinable  by 
the  law  of  the  place  where  the  suit  is  brought;  for  the  courts 
will  not  enforce  such  part  of  a  contract  as  limits,  modifies,  or 
enlarges  the  remedy,  any  more  than  they  will  enforce  the  re- 
medial statutes  of  another  state.    Whether  the  waiver  comes 
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within  one  or  the  other  of  these  principles  depends  npon  its 
nature.  Laws  exempting  a  portion  of  a  debtor's  property 
from  levy  and  sale  under  execution  are  generally  regarded  as 
fimitations  upon  the  remedy,  —  remedial  statutes,  which  have 
no  extraterritorial  operation,  —  and  an  agreement  to  waive 
the  right  of  exemption  operates  to  remove  the  limitation,  and 
subject  all  the  debtor's  property  to  levy  and  sale  under  exeou* 
tioa  or  other  process,  as  at  common  law.  The  part  of  the  con- 
tract waiving  all  rights  of  exemption  affects  only  the  remedy. 
Therefore,  if  the  waiver  included  in  the  note  sued  on  was  not 
intended  to  have  reference  to  the  exemption  laws  of  this  state, 
comity  would  not  require  its  enforcement.  If  it  was  so  in« 
tended,  then  its  enforcement  would  depend  on  the  principles 
which  govern  where  a  contract  made  in  one  state  is  to  be 
performed  in  another. 

This  brings  for  consideration  the  construction  of  the  waiver, 
which  constitutes  the  real  contestation  between  the  parties. 
Appellant  contends  that  the  waiver  had  reference  to  and  em- 
braces exemptions  to  which  defendant  might  subsequently 
become  entitled  by  removal  to  and  residence  in  another 
state.  Appellee  contends  that  it  should  be  construed  as  hav- 
ing reference  only  to  the  exemptions  allowed  by  the  laws  of 
Georgia,  where  the  note  was  made  and  the  parties  resided. 
In  Holland  v.  Bergatij  89  Ala.  622,  it  was  contended  that  the 
waiver  in  the  note,  which  was  made  in  Qeorgia,  was  valid 
against  anj^  claim  of  exemption,  in  a  suit  thereon  in  this 
state.  The  question  was  not  decided,  but  it  was  observed,  in 
the  opinion  rendered:  ''If  we  felt  authorized  to  decide  this 
pointy  we  are  inclined  to  the  view  that  the  waiver  would  be 
good  against  any  claim  of  exemption  to  personalty  in  any 
state  of  the  Union,  where  the  debtor  might  reside  and  be 
sued."  On  this  expression  in  the  opinion,  appellant  relies  in 
support  of  the  contestation  on  his  part.  The  terms  and  com- 
prehensiveness of  the  waiver  in  that  case  are  different  from 
that  involved  in  the  present' suit  It  extended  to  all  exemp- 
tions allowed  **by  the  laws,  state  or  federal,"  and  to  all  the 
property  which  the  debtor  then  owned,  or  might  thereafter 
own  or  acquire,  until  the  debt  was  fully  paid.  Besides,  though 
the  note  was  made  in  Georgia,  the  maker  resided  in  Alabama* 
The  fair  inference  was,  that  the  waiver  had  reference  to  the 
exemptions  to  which  the  maker  of  the  note  was  entitled  by 
the  laws  of  the  place  of  his  residence,  and  where  he  would 
probably  be  sued.    Parties  are  presumed  to  contract  in  refer- 
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«nce  to  the  lawi  of  the  ooantry  where  the  eoDtreoi  ie  made 
and  16  to  be  performecL  IntentioD  to  eontrmet  in  leferenee  to 
the  laws  of  any  other  etate  or  ooantry  must  be  expreeaod  or 
islearly  implied;  elae  the  preBumption  will  proTaiL  The 
terms  in  the  waiver  incloded  in  the  notesned  on  may  beeom* 
prehensive  enongh  to  embrace  not  only  the  property  then 
owned  by  defendant,  bat  also  sobseqnently  acquired  property, 
—  as  broad  as  the  right  of  exemptions.  The  terms  are:  **  And 
all  rights  of  exemption  and  homestead  are  hereby  expressly 
waived."  There  is,  however,  nothing  in  these  terms  indi- 
cating a  reference  to  the  exemption  laws  of  any  state  other 
than  Georgia;  nothing  indicating  an  intention  to  exercise  the 
right  of  waiver  authorized  by  the  statutes  of  this  state,  whidk 
applies  only  to  the  right  to  an  exemption  in  property  exempt 
by  the  laws  from  levy  and  sale  under  execution  or  other 
process.  The  waiver  refers  to  present  and  existing  rights. 
Defendant,  not  being  a  resident  of  Alabama  at  the  time  it  was 
made,  was  not  entitled  to  any  exemptions  under  the  laws  of 
this  state.  To  construe  it  as  embracing  possible  prospective 
rights  to  exemption  which  had  at  the  time  no  potential  exist- 
ence—  a  mere  possibility  or  expectancy  not  coupled  with 
any  right  in  ease  —  would  be  an  unwarranted  extension  of  the 
express  terms  of  the  waiver.  Considering  its  language,  the 
place  of  the  contract,  residence  of  the  parties,  and  the  laws  in 
reference  to  which  they  are  presumed  to  have  contracted,  it 
reasonably  appears  that  within  the  meaning  and  intention  of 
the  parties  the  waiver  had  reference  only  to  rights  of  exemp* 
tion  under  the  laws  of  Georgia. 
Affirmed.  

CoKVLior  OF  liAwa  —  Lxx  Looi  gorerns  Talidiiy^  interpnlatioo,  and 

«onitniction  of  oootracts,  aa  a  general  rale.  In  respeot  to  the  time^  mode^ 
and  extent  of  the  remedy,  the  lex  fori  prevails:  Woodward  v.  Brooki,  128  lU. 
12-22;  15  Am.  St.  Rep.  104,  and  note,  where  referenoes  to  other  oaaes  sad 
notea  in  the  series  are  given. 

Execution  —  ExEifPTiona  —  Exemption  laws  haT«  no  oxtratenitorlal 
effect:  Canon  r.  Railway  Co.,  88  Tenn.  646;  17  Am.  St.  Rep.  921.  Nor  oaa 
the  exemption  laws  of  one  state  ayail  a  debtor  in  a  snit  instituted  against 
him  in  another  state:  Mkui  Tenn,  R,  R,  Co,  T.  Kennedy,  83  Ala.  462;  S  Am. 
St  Rep.  766.  See  also  notes  to  Miseouri  Pae,  S'y  Co.  t.  SharreH^  19  Am. 
8t  Rep.  145-149,  and  Harwell  r.  Sharps  21  Am.  8t  Rep.  USi 
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HuBD  V.  Laot. 

[98  ALABAMA*  427.] 

Lis»«wim  B  liUBLS  ion  IirjvRns  TO  Stock  Rumnro  av  Laboi^  Oo- 
OASOKBD  BT  Bbkotidks  OR  BxoAYATiONs  SO  mad«  on  his  land  m  io  be 
obriooaly  cUuigeroQS  to  animals  straying  thsreoo,  whars  th*  i^ht  of 
animals  to  run  at  large  is  reoognized  by  law. 

Owm  or  Land  d  Liabls  vob  In  josns  to  Anikals  Cavskd  bt  a  Babbb]>- 
WiBB  Fbbob  not  oonstnioted  as  an  ordinarily  prudent  hnsbandman 
eonstmets  sach  fences,  if  the  right  of  saoh  animals  to  mn  at  large  is 
reoognised  by  law,  and  they  stray  npon  such  land  and  some  intooontaol 
with  snob  fence. 

BrieteU^  JTarm,  and  EytUr^  for  the  appellant. 
Weri  and  SpealCy  for  the  respondent, 

Walkxb,  J.  Appellant  had  a  vacant  lot  on  the  corner  of 
Church  and  Sycamore  streets,  in  the  town  of  Decatar.  There 
were  no  fences  on  the  side  of  the  lot  next  to  the  two  streets. 
To  keep  persons  from  passLing  across  the  lot,  the  appellant 
had  a  barbed  wire  stretched  along  its  side  next  to  one  of  the 
streets,  a  distance  of  132  feet.  The  wire  was  supported  by 
five  posts  thirty  or  forty  feet  apart,  and  was  about  four  feet 
from  the  ground  at  the  posts.  It  was  stretched  by  hand  only» 
and  sagged  between  the  posts  from  eight  to  twelve  inches. 
There  was  nothing  but  the  posts  and  the  single  wire  to  warn 
stocky  or  to  prevent  them  from  running  against  the  wire. 
There  was  some  growth  on  the  lot,  upon  which  stock  would 
browse.  The  appellee's  mule,  while  running  at  large,  came 
in  contact  with  said  barbed  wire,  and  thereby  received  in- 
juries which  totally  disabled  it.  The  case  was  tried  without 
a  jury,  and  the  city  court  found  as  a  fact  that  said  wire 
fence  was  not  constructed  as  ordinarily  prudent  husbandmen 
usually  construct  such  fences,  but  was  erected  negligently, 
carelessly,  and  dangerously,  and  without  proper  regard  for 
the  rights  of  the  plaintiff  or  of  the  public. 

In  considering  the  question  of  the  appellant's  liability  on 
the  facts  of  this  case,  regard  is  to  be  had  to  the  state  of  our 
law  as  to  the  right  of  owners  of  domestic  animals  to  suffer 
them  to  run  at  large.  In  view  of  the  statutes  and  of  the 
iorroer  decisions  of  this  court,  no  discussion  of  this  subject  is 
tailed  for  in  the  present  case.  It  is  well  settled  that  when 
such  animals  go  upon  lands  not- inclosed  by  a  lawful  fence  as 
defined  by  the  statute,  the  owner  thereof  cannot  be  regarded 
as  a  trespasser;  that  the  owner  of  cattle  and  stock  has  the 
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right  to  permit  them  to  run  at  large;  and  that  in  exercising 
this  right  he  cannot  be  treated  as  guilty  of  contribatory  neg- 
ligence in  reference  to  any  injury  they  may  suffer  in  conse- 
quence of  the  fault  of  the  proprietor  of  the  uninclosed  premises 
upon  which  they  may  stray  or  intrude:  Code  1886,  sees.  1364| 
1365;  Alabama  Great  Southern  S.  R.  Co.  Y.Jones,  71  Ala.  487; 
Pruitt  Y.  EUington^  69  Ala.  454;  Le€  County  y.  Yarbrotigh,  85 
Ala.  690;  Rowe  y.  Baber^  93  Ala.  422.  The  common-law  rule 
that  the  owner  of  domestic  animals  must  keep  them  in  his 
own  inclosure,  and  cannot,  without  becoming  a  trespasser, 
suffer  them  to  run  at  large  on  the  uninclosed  lands  of  others, 
is  completely  reversed  in  this  state;  so  that  the  general  rule 
here  is  to  fence  stock  out,  not  in,  the  law  specially  protecting 
the  right  of  the  owner  thereof  to  suffer  them  to  run  at  large. 
Where  no  right  to  suffer  domestic  animals  to  run  at  large 
is  recognized,  it  legitimately  follows  that  the  owner  thereof, 
being  chargeable  with  knowledge  of  the  natural  propensity  of 
such  animals  to  stray  upon  any  lands  to  which  access  is  not 
cut  off,  in  failing  to  keep  them  confined,  should  be  treated  as 
assuming  the  risks  to  which  they  may  be  exposed  in  their 
wanderings,  and  should  be  answerable  for  such  damages  as 
may  naturally  be  expected  to  result  from  the  intrusion  of 
such  animals  upon  the  premises  of  others.  Where,  on  the 
other  hand,  the  right  to  suffer  such  animals  to  run  at  large 
is  recognized,  it  would  seem  as  legitimately  to  follow  that  the 
owner  of  land  not  properly  inclosed  is  without  remedy  for 
injury  caused  to  his  premises  by  stock  running  at  large,  and 
is  also  to  be  held  to  expose  himself  to  liability  for  damages  to 
such  stock  occasioned  by  erections  or  excavations  so  made  on 
the  land  as  to  be  obviously  dangerous  to  animals  straying 
thereon.  Good  reason  for  distinguishing  the  respective  duties 
and  liabilities  of  the  land-owner,  according  as  he  is  subject 
to  the  one  or  the  other  of  the  above-mentioned  rules  of  law  as 
to  confining  or  not  confining  domestic  animals,  is  to  be  found 
in  the  consideration  that  the  results  of  applying  the  maxim, 
that  you  must  so  use  your  property  as  not  to  injure  the  prop- 
erty of  another,  necessarily  depend  upon*  the  state  of  the  law 
as  to  the  correlative  rights  of  the  land-owner  and  of  those  who 
may  be  affected  by  his  use  of  his  property.  There  is  a  striking 
contrast  between  the  positions  of  two  proprietors,  one  of  whom 
has  the  right  to  leave  his  land  uninclosed,  and  yet  to  treat 
the  invasion  of  his  premises  by  domestic  animals  as  trespasses, 
and  the  other  of  whom  must  securely  inclose  his  premises  in 


Mot.  1890.]  Hubd  v.  Lacy.  63 

order  to  acquire  any  right  to  complain  of  domestic  animals 
itraying  thereon*  Such  differences  as  to  what  is  required 
to  confer  upon  the  land-owner  the  right  to  an  exclusive  enjoy- 
ment  of  his  property,  free  from  annoyance  by  straying  stock, 
rnust^  of  necessity,  lead  to  corresponding  differences  in  the 
roles  to  be  applied  in  determining  the  liability  of  the  land- 
owner for  injuries  to  stock  straying  upon  his  premises.  The 
liability  must,  to  some  extent,  depend  upon  the  question  as  to 
whether  the  law  regards  such  intrusion  as  rightful  or  wrongful. 
Upon  this  subject  the  rule  prevailing  here  is  very  different 
from  the  old  common-law  rule.  The  result  is  to  work  a  cor- 
responding change  in  the  liability  of  the  land-owner.  It 
follows,  therefore,  that  where  the  general  law  of  this  state 
prevailB,  a  person's  right  to  the  use  of  his  land  is,  in  a  meas- 
ure, affected  by  the  recognized  right  of  others  to  allow  their 
stock  to  run  at  large.  This  latter  right  would  be  practically 
destroyed  if  upon  the  lands  not  inclosed  by  a  lawful  fence 
erections  or  excavations  could  with  impunity  be  so  made  that 
aniraals  straying  thereon  would  be  exposed  to  injury  or  de- 
struction. It  seems  plain,  under  our  law,  that  the  land-owner 
has  no  right  to  expose  straying  stock  to  such  perils.  He  may 
be  under  no  duty  to  guard  them  from  the  dangers  to  which 
Uiey  may  be  exposed  in  consequence  of  the  natural  features 
of  the  land,  such  as  ditches,  holes,  decayed  trees  liable  to  fall, 
etc.  Nor  would  he  be  liable  for  an  injury  to  an  animal  caused 
by  a  fence  built  in  the  usual  way.  If,  however,  a  fence  or 
other  erection  is  so  negligently  maintained  on  the  land  as  to  be 
in  effect  a  trap  to  passing  animals;  if  the  injury  to  animals  is 
the  natural  or  probable  consequence  of  the  act,  and  such  as 
auy  prudent  man  must  have  foreseen, —  then,  in  the  event  of 
such  injury,  the  land-owner  is  liable  in  damages  therefor; 
8uk  T.  Crump,  112  Ind.  504;  2  Am.  St  Rep.  213,  and  authori- 
ties there  cited. 

The  eridence  in  this  case  fully  sustained  the  finding  of  the 
city  court  as  to  the  defendant's  negligence.  A  single  barbed 
wife  four  feet  from  the  ground,  and  loosely  hung  from  posts 
thirty  or  forty  feet  apart,  was  certainly  not  calculated  to  at- 
tract the  notice  of  animals  so  as  to  prevent  them  from  trying 
to  pass  to  or  from  the  lot,  which  was  otherwise  uninclosed. 
It  could  not  be  pretended  that  such  an  erection  was  a  barbed- 
wire  fence  constructed  and  maintained  as  ordinarily  prudent 
husbandmen  usually  construct  fences.  There  was  no  proof  of 
Aoy  local  law  or  municipal  regulation  abridging  the  right  of 
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the  owner  of  domestio  animals  to  saffer  them  to  rnn  at  large. 
The  defendant^  being  chargeable  with  knowledge  of  thia 
right  in  others,  and  also  with  knowledge  of  the  habits  of  such 
animals  to  stray  and  browse  upon  uninclosed  land,  is  to  ba 
regarded  as  guilty  of  negligence  in  permitting  the  wire  to  re- 
main in  such  a  condition  as  to  be  an  obvious  peril  to  animals 
straying  upon  the  lot.  And  the  injury  complained  of  having 
resulted  from  such  negligence,  the  defendant  was  liable  there- 
for. 

The  conclusion  of  fact  stated  in  defendant's  second  plea,  to 
the  effect  that  contributory  negligence  on  the  part  of  the  plain- 
tiff was  deducible  from  his  acts  in  allowing  his  mule  to  ruD 
at  large,  and  to  trespass  upon  defendant's  property,  was  not 
supported  by  the  evidence;  because,  in  the  circumstances  de- 
veloped by  the  proof,  those  acts  did  not  constitute  negligeuoe, 
as  they  might  have  done  under  the  influence  of  a  local  law 
or  municipal  regulation  rendering  inapplicable  the  general 
law  of  the  state  on  the  subject.  No  error  is  discovered  in  ihe 
rulings  of  the  city  court 

Affirmed.  

Kmlicincs— LiABnirrr  ov  LiiND-owim  won  Injubt  to  Stook.— 
Where  a  land-owner  dug  a  pit  under  a  cotton-gin,  near  a  highway,  and  leffc 
it  nninclosed,  with  corn  and  cotton-seed  scattered  about  it,  and  the  plaintiff's 
cow,  which  was  tamed  ont  to  commons  remote  from  the  gin,  fell  into  it,  aod 
was  kiUed,  he  was  held  liable:  Jone»  ▼.  Nkhoh,  46  Ark.  207;  65  Am.  Rep. 
57&  In  a  connty  where  stock  was  allowed  to  ran  at  large^  the  defendant 
daga  weU  on  his  uninclosed  land,  near  the  highway,  which  was  left  unfenoed 
and  uncoyered,  and  plaintiff  *s  horse,  running  at  large,  feH  into  it,  and  plain- 
tiff was  held  entitled  to  recover  damages:  Haughty  r.  Hart,  02  lowa^  96;  49 
Am.  Rep.  138. 

Lllbiutt  of  LAirD-owNiB  fOB  Maivtainino  BABBBD-wnea  Fbhob  jov 
Labp:  See  note  to  MelnHre  t.  Boberi$,  14  Am.  St.  Rep.  439.  One  who  neg* 
ligenily  oonstructs  and  knowingly  maintains  a  barbed-wire  fenoe  in  dangar* 
ous  oondition  between  his  land  and  the  adjacent  highway  is  liable  for  aa 
injoiy  thereby  occasioned  to  domestio  animals  lawfuUy  running  at  larget 
SUk  r.  Crump,  112  Ind.  604|  S  Am.  St.  Rep.  21^  and  notei  sea  Lwmiamd  r. 
Qmrdmt.  79  Od.  317. 
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Alabama  Gbbat  Southbbn  R  R  Go.  v.  Hill. 

(96  Alabama,  Si4] 

Li  Mmso  AM  Obpse  vob  nu  PsraiaAL  Bxamxvatiov  cm  a  Lrbubv 
noBg  to  reooT«r  for  penonal  injariei,  and  in  designating  th«  ezpwrfc  to 
«z80Qie  tt^  the  court  •xerciaet  a  discretion  which  neither  party  has  any 
light  to  oontroly  and  neither  is  entitled  to  suggest  an  expert  and  insuit 
ipon  his  seUction  by  the  court. 
FiAcnoB.  —A  Monoir  to  Postpoitb  a  Trial  to  a  Latib  Day  of  Tn 

TntM  is  addressed  to  the  nnrsTiewable  discretion  of  the  trial  coart. 
AlviALi —  8TATim»  WHCTHKB  RxTSOAOTiyx.  —  A  Statute  creating  a  right 
of  appeal  from  the  decision  of  a  court  in  granting  or  denying  motions  for 
asw  trials  ia  not  applicable  to  oases  tried  before  its  enaotmenk 
IfiDiiioi.  — In  AH  Acnox  to  Rsootxe  ior  Pabsonal  Ivjvrixs^  in  which 
the  fact  and  extent  of  the  injuries  suffered  by  plaintiff  are  in  issne,  it  is 
pnyper  to  admit  eridence  that  plaintiff  always  had  good  health  np  to  the 
tisM  of  the  alleged  injury,  that  her  physical  organs  had  performed  their 
fsnctioiia  natnrally  and  regnUrlyy  that  afterwards  she  suffered  great 
pain,  eoold  not  sleep  without  opiates^  nor  walk  any  distancs^  and  that 
her  ph yrioal  organs  acted  irregularly. 
■nunioB — BzpxBTB.  —  If  a  physician  testifying  as  an  expert  with  reference 
to  plaintiff's  physical  condition  stated  that  much  of  her  pain  was  caused 
by  the  eonditioii  of  the  coccyx-bone,  and  that  this  condition  could  be 
cured  by  a  surgical  operation  to  which  he  did  not  deem  himself  equdi, 
St  is  not  error  to  oTcrrule  a  question  calling  for  the  reasons  which  actn* 
ttted  his  omission  to  call  in  a  surgeon  to  remove  such  bone» 
Bamaov  ^Ikpaibmkiit  of  Phtbioal  FaMOTiONS.  — The  fact  that  plaintiff's 
injuries  were  of  such  a  character  as  to  render  child-bearing  perilous  to 
her  life  is  admissible  in  an  action  for  compensation  for  personal  injuries, 
though  she  is  not  and  may  neyer  be  married.    It  is  to  be  assumed  that 
erery  physical  function  and  capacity  is  of  importance  in  the  life  of  every 
man  and  woman,  and  that  occasion  will  arise  for  the  exercise  of  each  of 
them. 
&AELBOAD  GoBPOBATiOH  —  AooDBNT. — lu  au  actiou  for  personal  injuries 
Boffered  through  the  derailment  of  a  train  of  cars  in  which  plaintiff  was 
a  pasMnger,  evidence  is  admissible  which  tends  to  prove  that  rails  and 
cross-ties  in  the  neighborhood,  as  well  as  those  where  the  accident  oc« 
enrred,  were  old,  rotten,  and  decayed.    Such  evidence  is  competent^ 
both  because  the  defective  ties  and  rails  may  have  imparted  an  irregular 
aotion  to  the  cars  and  contributed  to  the  accident,  and  because  it  sup- 
ports an  inference  that  defendant's  employees  knew  of  the  perilous  con- 
dition of  the  track,  including  the  portion  consisting  of  the  broken  rail 
and  the  ties  beneath  it  where  the  derailment  took  place. 
&AILBOAP  CouroKATioiis  —  AociDBNT — EviBBNOB. — The  testimony  of  a 
that  to  the  best  of  his  judgment  the  rail  broken  was  on  a  rotten 
-tae^  but  that  he  would  not  be  positive,  is  admissible,  because  it  is 
■Mrely  a  statement  of  a  fact  according  to  the  best  of  his  recollection. 
CUsuKBt  OF  PAfliBHOXBS — Stbiot  Diliobmob. — An  instruction  that  the 
law  requires  strict  diligence  of  carriers  of  passengers  is  not  unjust  to 
the  carrier;  for  the  law  imposes  upon  carriers  the  duty  of  exercising  the 
hil^isst  oare^  skill,  and  diligence  in  the  transportation  of  passengers,  and 
AM.  8b  Kip,,  YOb  XXX. — 5 
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holds  them  retpoiuible  for  tho  oonaequenoe  of  the  slightest  oegligon 
ratalting  in  injury  to  the  persons  sostaining  that  relation  to  thenti 

KlOUOBNOl,  PunUMPTION  OF.  ^If  A  PaSSBNGBR  KbOKIYKS  InJUBDES  FBOIC 

TU  DBBAnjfBNT  of  a  railway  oar,  the  presumption  is  that  saoh  derail* 
ment  revolted  from  the  negligence  of  the  oarrier.  This  presampticm  caa. 
be  rebutted  only  by  satisfying  the  jury  that  the  derailment  was  not  doe 
to  any  negligenoe,  and  oould  not  have  been  prevented  by  the  exercise  of 
the  highest  degree  of  oare,  skill,  and  diligenoe  on  the  part  of  the  earner. 

JvBT  Trial — iHBTBUonoKS  SHoau)  bb  Ck>K8iDBBBD  AB  A  Wholb. — The 
general  charge  giren  in  a  trial  oonrt  should  be  read  and  construed  witli 
regard  to  the  connection  between  its  several  sentences  and  provisioiM^ 
and  if  any  part^.  when  so  considered,  limited,  or  expanded,  asserte  the 
law  correctly,  it  will  not  furnish  ground  for  rerersal,  howerer  &tilty  sk 
particular  dause  may  be^  if  ite  meaning  were  not  controlled  by  a  prior 
or  subse<lUent  passage. 

Bfidbnob  of  Bxpbbts,  Effbot  to  bb  GrnDf.  — If  a  jury  reach  a  given  oon* 
elusion  from  a  consideration  of  the  whole  evidence,  including  as  well  the 
opinion  of  experte  as  substentive  facte  deposed  to  by  witnesses,  whether 
experte  or  not,  they  are  not  to  surrender  this  conclusion  because  the 
opuiions  of  experte  do  not  coincide  with  theirs.  In  other  words,  the  jnry 
need  not  substitute  for  their  own  views  of  what  is  esteblished  by  the 
whole  evidence  the  conclusion  steted  by  the  experts. 

JuBT  Trial.  — Iupropbr  Rbmabks  of  CktnirsxL  cannot  be  complained  of. 
if  they  were  necessitetod  by  like  remarks  of  his  adversary. 

Damaqbs.  —  ExBMPLART  Damaobs  may  be  awarded  to  one  receiving  per- 
sonal injuries  while  a  passenger  on  a  railway  car  from  ite  derailment^ 
if  the  condition  of  the  rails  and  cross-ties  and  the  fact  that  old  raite 
were  being  used  constently  to  repair  the  old  track  satisfy  the  jury  that 
the  rails  used  in  the  track  were  old  and  the  cross-ties  decayed  and  rot- 
ten, and  that  the  defendant  knew  of  their  condition  and  was  guilty  of 
recklessness  and  wantonness  in  continuing  to  run  trains  over  a  track  in 
so  dangerous  a  condition. 

Nbqliobmob.  — ExBMPLART  Damagbs  may  be  imposed,  though  there  is  not 
an  entire  want  of  care  in  the  maintenance  of  a  railway  track  upon  whidi 
a  passenger  train  is  derailed,  if,  notwithstanding  the  exercise  of  some 
care,  the  track  is  consciously  left  in  such  a  condition  that  to  run  trains 
over  it  would  probably  result  in  the  disaster  which  occurred. 

JvBT  Trial  —  IvsTRUoriONS.  —  A  trial  court  is  under  no  obligation  to  single 
out  the  testimony  of  one  or  more  witnesses  and  instruct  the  jury  to 
reach  certein  conclusions  if  such  testimony  be  believed. 

JvBT  Trial. — InsTRnorioN  that  if  thb  Jubt  wbrb  in  Doxtbt  anb  Uh- 
OBRTAIKTT  as  to  certain  facte  essential  to  the  plaintiff's  case  they  should 
find  against  him  may  be  refused  without  committing  error.  Tlie  mind 
may  be  reasonably  satisfied  of  a  given  faot»  and  yet  not  certein  of  it  nor 
free  of  doubt  in  respect  to  it. 

Edward  Cohtofiy  H.  M.  SomervtUe^  Wood  and  Wood^  and 
John  M.  Martin^  for  the  appellant. 

Tolia/nro  and  Smithsonj  for  the  respondent 

HcClellan,  J.    It  was  determined  on  the  former  appeal  in 
this  cause  (90  Ala.  71;  24  Am.  St.  Rep.  764)  that  the  defend- 
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ant  was  entitled  to  haye  a  physical  examination  of  the  plain- 
tiff's person  made  by  disinterested  and  competent  experts  to 
be  appointed  by  the  court.  The  selection  of  such  experts  is 
«  matter  entirely  within  the  discretion  of  the  trial  judge. 
Neither  party  has  any  right,  by  suggestion,  motion^  or  other- 
wise, to  control  his  discretion  in  any  degree.  The  court,  in 
making  the  order  for  a  physical  examination,  and  in  desig- 
nating the  experts  to  execute  it,  is  conserving  the  interest  of 
neither  the  defendant  nor  the  plaintiff,  but  the  ends  of  justice; 
and  when  a  competent  and  impartial  commission  is  named, 
it  is  a  matter  of  no  consequence  whatever  that  the  parties,  or 
either  of  them,  preferred  and  demanded  the  appointment  of 
edier  persons.  There  is  no  suggestion  here  that  the  physi- 
cians selected  were  not  in  all  respects  qualified  to  discharge 
the  daty  imposed  upon  them  by  the  order  of  the  court;  and 
the  court's  declination  to  appoint  Dr.  Batty  at  the  instance 
irfthe  defendant  is  not  a  matter  which  this  court  will  review. 
Moreover,  were  this  action  revisable,  we  are  by  no  means  pre- 
pared to  say  that  the  fact  that  Dr.  Batty  had  already  formed 
and  expressed  an  opinion  relative  to  the  existence  of  the  in* 
jaries  laid  in  the  complaint  was  not  ample  justification  for 
the  court*s  refusal  to  appoint  him  on  the  commission. 

2.  Motions  to  postpone  a  trial  to  a  later  day  of  the  term 
stand  upon  the  same  footing  as  applications  for  continuances 
from  term  to  term,  and  both  are  addressed  to  the  unrevisable 
discretion  of  the  court:  De  Arman  v.  Staie^  77  Ala.  10;  Waiker 
V.  StaU,  91  Ala.  76;  2  Brickell's  Digest,  404,  405. 

8.  This  cause  was  tried  in  October,  1890,  before  the  passage 
of  the  act  allowing  appeals  to  this  court  from  **  decisions  of 
the  city  and  circuit  courts  in  this  state  granting  or  refusing  to 
grant  motions  for  new  trials":  Acts  1890-91,  p.  779;  and 
the  action  of  the  city  court,  in  denial  of  the  application  for  a 
new  trial  made  by  the  defendant,  cannot  be  reviewed:  Tramr 
meO  V.  Vane,  62  Ala.  801;  Tyree  v.  Parham,  66  Ala.  424;  Bed- 
wB  V.  Bedwelly  77  Ala.  587;  Alabama  etc.  R.  R.  Co.  v.  HUl,  90 
Ala.  71;  24  Am.  St.  Rep.  764. 

4.  Damages  are  claimed  in  this  action  for  that  the  plain- 
tiff, a  passenger  on  defendant's  train,  received  from  the  derail- 
ment of  the  car  in  which  she  was  being  transported  injuries 
which  produced  present  and  continuing  pain  and  mental  anx- 
iety, immediate  physical  hurts,  which  are  permanent  in  their 
character,  and  are  alleged  to  have  seriously  impaired  her 
health  and  threatened  her  life.    Whether  she  was  injured  at 
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•n  was  a  point  of  much  eontrorenj  in  the  ease.    Similarly, 
each  detail  and  specification  of  injury  was  made  the  Bubjeci 
of  aeveie  contestation  on  the  trial.     Whether  the  injuries,  if 
any,  were  painfol,  and  in  what  degree;   whether  she  'wam 
shocked  and  prostrated;  whether  she  was  subsequently   in 
bad  health  as  a  resultant  of  the  injuries  she  received;  whether, 
and  to  what  extent,  her  physical  condition  after  the  accident 
was  abnormally  bad» — were,  with  other  like  injuries,  injected 
into  the  case  by  the  pleadings,  and  prosecuted  before  the  jury. 
We  cannot  for  a  moment  be  in  doubt  that,  as  pertinent  to 
these  issues,  it  was  entirely  competent  for  the  plaintiff  to 
prove  that  she  had  always  enjoyed  good  health  before  and  ap 
to  the  time  of  the  derailment;  that  her  physical  organs  had 
theretofore  discharged  their  functions  naturally  and  regt^ 
larly ;  the  manner  in  which  she  was  jolted,  tossed,  and  thrown 
about,  as  the  car  ran  for  some  distance  on  the  cross-ties,  and 
finally  turned  over  an  embankment;  that  immediately  after* 
wards  she  **  could  hardly  get  up,"  and  was  ^'  suffering  great 
pain  ";  that  afterwards  she  ^*  could  never  sleep  unless  she  had 
some  medicine  to  quiet  her";  that  she  '^had  not  undertaken 
since  the  accident  to  walk  any  great  distance,  and  could  not 
walk  any  great  distance";  that  "her  menstruations  had  been 
irregular  ever  since  she  was  hurt,"  etc    All  this  evidence 
was,  in  our  opinion,  clearly  admissible,  as  tending  to  show 
the  fact  and  extent  and  character  of  the  injuries  which  she 
had  sustained:  Bay  Shore  R.  R.  Co.  v.  Harris^  67  Ala.  6;  East 
Tenneesee  ete»  R.  R.  Co.  v.  Lockhart^  79  Ala.  815;  South  and 
NoHh  Alabama  R.  R.  Co.  v.  McLendon,  63  Ala.  266;  2  Thomp- 
son on  Negligence,  1256, 1257. 

6.  The  reasons  which  actuated  Dr.  Drennen  to  his  omission 
*'to  call  in  some  surgeon  and  remove"  the  coccyx-bone  could 
not,  of  course,  have  any  bearing  upon  plaintiff's  right  of  re- 
covery, nor  tend  to  lessen  or  increase  her  damages.  Nor  do 
we  conceive  that  such  reasons  could  have  affected  the  credi- 
bility or  value  of  his  testimony  as  an  expert  He  testified 
that  the  condition  of  this  bone  was  the  cause  of  much  pain  to 
the  plaintiff,  and  that  this  condition  could  be  cured  by  its  re- 
moval by  a  surgical  operation  to  which  he  did  not  deem  him«> 
self  equal.  Add  to  these  facts  the  concession , of  what  is 
assumed  in  the  question,  that  he  did  not  call  in  a  surgeon^ 
etc.,  and  it  would  seem  that,  standing  alone,  they  involve  a 
greater  tendency  to  impeach  his  competency  as  an  expert  than 
any  explanation  of  his  fedlure  to  take  steps  for  the  operation 
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voold  hftTB  done.  We  cannot  assame  that  the  reasons  called 
tot  by  the  qnestion  would  have  been  of  such  character  as  to 
impagD  the  intelligence  and  personal  attainments  of  the  wit* 
nesa  Horeoyefy  we  know  of  no  basis  for  a  distinction  between 
witnesses  of  this  and  other  classes^  which  would  take  these, 
when  speaking  to  matters  of  this  kind,  out  of  the  general  rule 
against  drawing  out  the  reasons  which  conduced  to  an  act  or 
omission  to  which  they  deposes  Herring  t.  Skcbggs^  62  Ala.  180; 
34  Am.  Bep.  4. 

6.  The  objection  to  the  testimony  of  Dr.  Drennen,  to  the 
effect  that  plaintiff's  injuries  were  of  such  character  as  that 
ehild-bearing  would  be  thereby  rendered  i)erilous  to  life,  is  un- 
tenable. It  may  be  that  she  might  never  have  married^  even 
bad  she  not  been  injured;  6r  that,  marrying,  she  might  have 
bad  no  desire  to  bear  children;  or  even  that,  desiring  issue, 
■he  might  not  have  had  any,  as  is  argued  by  counsel;  but 
these  considerations  can  exert  no  influence  on  the  question. 
It  is  to  be  assumed  that  every  physical  endowment,  function, 
aad  capacity  is  of  importance  in  the  life  of  every  man  and 
woman,  and  that  occasion  will  arise  for  the  exercise  of  each 
and  all  of  them.  And  to  that  extent  to  which  any  function 
18  destroyed,  or  its  discharge  rendered  painful  or  perilous,  by 
the  wrongful  infliction  of  personal  injury,  is  the  party  com- 
plaining entitled  to  damages.  We  can,  in  other  words,  con* 
eeiye  of  no  physical  injury  wrongfully  inflicted,  whether 
entailing  pain  only,  or  disfigurement,  or  incapacity,  relative 
er  absolute,  to  perform  any  of  the  functions  of  life,  which  may 
not  be  made  the  predicate  for  compensation  in  damages: 
Ifayor  eto.  of  Birmingham  v.  Lewis^  92  Ala.  352. 

7.  The  evidence  tended  to  show  that  the  immediate  cause 
e(  the  derailment,  from  which  the  injury  complained  of  re- 
sulted, was  the  breaking  of  a  rail  as  the  coach  in  which 
plaintiff  was  riding  passed  over  it,  and  also  that  the  rail  gave 
way  in  consequence,  in  part,  of  the  defective  condition  of  the 
eroBs-ties  under  it,  and,  in  part,  of  the  rail  itself  being  old  and 
worn.  Plaintiff  was  allowed,  against  defendant's  objection,  to 
adduce  evidence  going  to  show  that  other  rails  and  cross-ties 
along  there  were  also  old,  worn,  rotten,  decayed,  etc.  There 
was  no  error  in  this.  It  may  well  have  been  that  other  de- 
fcetive  rails  and  cross-ties  in  the  immediate  vicinity  contrib- 
uted to  the  breaking  of  the  particular  rail,  by  imparting  an 
inegolar  motion  to  the  cars,  and  causing  them  to  bear  down 
with  greater  weight  and  force  at  the  point  where  the  track 
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gftTB  waj.  Moreover,  all  ihie  evidenoe  was  competenti  e* 
affording  a  Btronger  inference  that  defendant's  eaiplojeea 
knew  of  the  perilooe  oondition  of  the  track,  indading  that 
portion  constituted  of  the  broken  rail  and  the  ties  beneath  it^ 
than  would  have  been  afforded  by  proof  confined  to  the  par- 
ticular rail  and  ties:  Aot&vilb  eU*  B.  JZ.  Oo.  t.  Johnmm^  15 
Lea,  677. 

8.  The  testimonj  of  the  witness  Curley,  that  ^  to  the  best 
of  my  judgment,  what  we  called  in  the  '  short  quarter/  where* 
the  rail  was  broken  out,  was  on  a  rotten  cross-tie,  but  I  won't 
be  positive,''  was  but  the  statement  of  his  best  recollection 
about  a  fact — that  the  rail  broke  on  a  rotten  tie — as  to  which 
he  would  not  speak  positively,  and  was  properly  received: 
Head  v.  Shaver,  9  Ala.  791;  Wright  v.  BoUing,  27  Ala.  259; 
EUiott  V.  Dyehe,  80  Ala.  37& 

9.  The  action  of  the  court  in  disallowing  the  question  pro* 
pounded  by  the  defendant  to  its  witness  Dr.  Gaston,  '*  You 
have  had  many  cases  of  obstretrics,  have  you  ?  "  may  be  jus- 
tified upon  the  leading  character  of  the  question. 

10.  The  law  imposes  upon  common  carriers  the  duty  of  ex* 
ercising  the  highest  degree  of  care,  skill,  and  diligence  in  the 
transportation  of  passengers,  and  holds  them  responsible  for 
the  consequences  of  the  slightest  negligence  resulting  in  injury 
to  persons  sustaining  that  relation  to  them.  The  first  parar 
graph  of  the  general  charge  to  which  exception  was  taken,, 
which  implies  that  the  law  requires  ^^ strict  diligence"  of  such 
carriers,  is  well  within  the  principle:  SearUe  Adwfr  v.  Kai^ 
awha  etc.  Ry  Co.y  32  W.  Va.  370;  LouieviUe  etc.  Ry  Co.  v. 
Snyder  J  117  Ind.  435;  10  Am.  St.  Rep.  60;  notes  to  Freleen  v. 
Southern  Pac.  Ry  Co.,  42  La.  Ann.  673;  44  Am.  &  Eng.  R.  R. 
Gas.  319;  LouuvtOe  etc.  B.  B.  Co.  v.  Bitter,  85  Ky.  368;  Ne^ 
York  etc.  By  Co.  v.  Daugherty,  6  Am.  &  Eng.  R.  R.  Gas.  189; 
P.B.  B.  B.  Co.  V.  Anderson,  6  Am.  &  Eng.  R.  R.  Gas.  407; 
Bedford  eU.  B.  B.  Co.  v.  Bainbolt,  99  Ind.  551;  Topeka  City 
By  Co.  V.  Higgs,  38  Kan.  374;  5  Am.  St.  Rep.  754;  Smith  v. 
St.  Paul  City  By  Co.,  32  Minn  1;  50  Am  Rep.  550;  Dodge  v. 
Boeton  etc.  8.  S.  Co.,  148  Mass.  207;  12  Am.  St.  Rep.  541; 
TreadweU  v.  Whittier,  80  Gal.  575;  13  Am.  St.  Rep.  176; 
Hutchinson  on  Garriers,  sees.  503,  799-801;  Thompson  on 
Carriers  of  Passengers,  175  et  seq.;  2  Am.  &  Eng.  Ency.  of 
Law,  745;  2  Wood  on  Railroads,  1095;  LouieviUe  etc.  B.  B. 
Co.  V.  Jonee,  83  Ala.  876;  Georgia  Pae.  By  Co.  v.  Love,  91 
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Ala.  432;  24  Am.  St  Bep.  927;  Mcntgamsry  etc.  Ry  Co.  v. 
JtoO^  92  Ala.  209. 

This  high  d^^ree  of  oare  ia  imposed  by  the  law  as  being 
lasaonable,  in  ^iew  of  the  relation  existing  between  the  carrier 
sod  his  paaseoger;  and  it  is  in  this  sense  that  the  term  *'  rea- 
sonable care  "  must  be  taken  to  have  been  employed  in  Smith 
T.  Gwrgia  Pac  IPy  Co.,  88  Ala.  640;  16  Am.  St.  Bep.  63. 

11.  In  Mallette'a  case,  Bupra^  we  had  occasion,  immedi* 

ttelj  following  the  proposition  jost  stated,  and  after  citing 

the  anthorities  there  referred  to,  to  announce  the  doctrine^ 

that  under  certain  circiimstances  a  presumption  of  negligence 

en  the  part  of  the  carrier  arises  from  proof  of  an  accident  and 

eoDseqnent  injury  to  a  passenger.    We  there  said:  ''The  an* 

tboritieB  present  equal  unanimity  to  the  proposition  that 

where  a  passenger  receives  injuries  from  the  breaking  down- 

ef  the  carrier's  vehicle,  from  the  derailment  of  a  car,  from* 

eoQinons,  and  the  like  occurrences,  which  would  not  ordina* 

rily  take  place  but  for  some  negligence  on  the  part  of  the  car* 

rier,  the  prima  facie  presumption  is,  that  the  injury  is  the* 

result  of  the  carrier's  negligence;  and  in  an  action  therefor, 

the  plaintiff  having  shown  that  he  was  a  passenger,  and  that 

he  was  injured  by  the  derailment,  for  instance,  of  the  car  in 

which  he  was  being  transported,  he  is,  upon  this,  and  without 

more,  entitled  to  recover  the  damages  thereby  sustained,  un« 

less  the  defendant,  in  rebuttal  of  this  prima  facie  presumption, 

reasonably  satisfies  the  jury  that  the  derailment  was  not  due 

to  any  negligence,  and  could  not  have  been  prevented  by  the 

exercise  of  the  highest  degree  of  care,  skill,  and  diligence  on 

the  part  of  the  carrier":  Authorities  supra;  Thompson  on 

Carriers  of  Passengers,  181  et  seq.;   2  Wood  on  Railroads, 

1096;  2  Am.  &  Eng.  Ency.  of  Law,  768  et  seq.;  Baltimore  etc. 

R.  R.  Co.  Y.  Wightman,  29  Gratt.  431;  26  Am.  Rep.  884;  Cen^ 

tnlJlR.  Co.  V.  Sanders,  73  Ga.  613;  Hipsley  v.  Kansas  City 

eU.  IPy  Co.,  88  Mo.  848;  27  Am.  &  Eng.  R.  R.  Cas.  287,  and 

note;  Baltimore  etc.  Tp.  Eoad  Co.  v.  Leonhardt,  66  Md.  70;  69 

Am.  Rep.  156;  Eureka  Springs  R'y  Co.  v.  Timmons,  61  Ark. 

460;  40  Am.  &  Eng.  R.  R.  Cas.  998,  and  note;  Stokes  v.  Sal- 

tonstatt,  13  Pet.  181;  RaUroad  Co.  v.  Pollard,  22  Wall.  341; 

LouisfriUe  etc.  R.  R.  Co.  v.  Jones,  83  Ala.  376;  Georgia  Pac.  R'y 

Co.  V.  Love,  91  Ala.  432;  24  Am.  St.  Rep.  927.    The  cases  of 

Oeergia  Pac.  B'yflo.  r.  Hughes,  87  Ala.  610,  and  LouisviUe  etc. 

B.  R.  Co.  ▼.  Reese,  85  Ala.  497,  7  Am.  St.  Rep.  66,  to  which 

oor  attention  haa  been  invited  in  this  connection,  are  not  in 
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point  The  parties  injured,  and  who  were  plaintiffs  in  thooa 
actions,  were  not  passeu^ers  of  the  defendant  companies;  and 
the  principles  we  have  been  considering  had  no  application 
in  either  of  them:  Metropolitan  etc.  Ry  Co.  y.  MaUette^  92  Ala. 
209.  The  evidence  in  this  record  brings  the  present  case 
strictly  within  this  principle.  The  plaintiff  was  a  passenger 
being  transported  on  a  car  of  the  defendant;  the  car  was  de- 
railed, and  she  received  the  injuries  of  which  she  complains 
as  a  result  of  that  derailment.  The  numerous  anthoritiefl 
cited  fully  meet  and  overturn  the  position  of  counsel  attempted 
to  be  based  on  the  case  of  Georgia  Pete,  Ry  Co,  y.  Hughes^  87 
Ala.  610,  and  determine  the  exceptions  reserved  in  this  regard 
against  the  appellant. 

12.  Quite  a  number  of  medical  and  surgical  experts  were 
examined  in  this  cause.  The  testimony  of  most  of  them  oon- 
sisted  both  of  facts  involved  in  the  physical  condition  of  the 
plaintiff  subsequent  to  the  accident,  and  of  opinions  as  to  the 
causes  of  that  condition,  the  consequences  to  flow  from  it| 
the  feasibility  and  means  of  relief  or  amelioration  of  it,  etc. 
Those  paragraphs  of  the  court's  general  charge  with  re- 
spect to  the  testimony  of  these  experts,  to  which  exceptions 
were  reserved,  had  reference  solely  to  this  opinion  evidence, 
and  not  to  any  fact  testified  to  by  them.  The  court  instructed 
the  jury  that  '*  the  opinion  of  expert  witnesses  should  not  be 
substituted  for  such  opinion  as  the  jury  may  form  from  the 
whole  facts  and  whole  evidence  in  this  case;  and  this  opinion 
should  be  weighed  along  with  all  the  other  facts  in  the  cause  "; 
and  that "  in  no  case  should  the  jury  accept  the  opinion  of  an 
expert  as  true,  unless  it  agrees  with  their  conclusions  as  based 
upon  the  whole  facts  of  the  case;  and  such  opinion  should  be 
considered  in  connection  with  all  the  other  facts  in  making 
up  the  conclusion  of  the  jury  upon  each  fact  it  bears  upon." 
These  paragraphs  of  the  general  charge,  relating  to  the  same 
matter,  must  be  construed  together.  It  is  the  settled  doctrine 
of  this  court  *'  that  the  general  charge  given  ex  mero  motu  in 
the  court  below  should  be  read  and  construed  with  regard  to 
the  connection  between  its  several  sentences  and  propositions, 
each  declaration  being  shaded  and  interpreted  in  the  light  of 
its  context;  and  if  any  part,  when  so  considered,  limited,  or 
expanded,  asserts  the  law  correctly,  it  will  not  furnish  ground 
for  reversal,  however  faulty  the  particular  clause  might  be  if 
its  meaning  was  not  controlled  by  prior  or  subsequent  pas- 
sages":  Metropolitan  etc,  Ry  Co.  v.  Stewart^  91  Ala.  421; 
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Waiiawu  T.  Suae,  83  Ala.  68;  (TDonneU  t.  Rodiger,  76  Ala. 
222.    Looking  at  each  of  these  paragraphs  in  the  light  shed 
vpoo  it  by  the  other,  and  limiting  and  expanding  the  several 
propositionB  of  each  by  the  context  of  both,  or  in  other  words, 
sniving  at  the  meaning  the  trial  court  intended  to  convey 
from  all  that  was  said  on  the  subject,  as  the  jury  must  have 
done,  we  evolve  oat  of  these  paragraphs  no  more  than  this 
proposition:  that  if  the  jury  reach  a  given  conclusion  from  a 
consideration  of  the  whole  evidence,  including  as  well  the 
ofrioions  of  the  experts  as  substantive  facts  deposed  to  by 
witnesses,  whether  experts  or  non-experts,  they  are  not  to 
•nmnder  this  conclusion,  which  is  their  opinion  upon  the 
whole  evidence,  because  the  opinions  of  the  experts  do  not 
edncide  with  theirs,  but  lead  to  a  different  result;  or  to  ex* 
pnes  the  same  thought  in  variant  phraseology,  the  jury  are 
not  to  substitute  for  their  own  views  of  what  is  established  by 
the  whole  evidence  —  substantive  and  opinion,  expert  and 
BOD-expert  —  the  opinion  of  expert  witnesses;  for  to  thus  sur* 
rauder  their  own  conclusions,  and  substitute  instead  the  con* 
elusions  of  witnesses  as  to  what  was  proved  by  the  evidence, 
would  be  to  make  such  witnesses,  and  not  the  jury  at  all,  the 
triers  of  the  cause.    We  do  not  think  that  either  of  the  para* 
Snipfas  excepted  to  is  an  instruction  on  the  weight  to  be  ac- 
corded the  opinion  evidence.    To  the  contrary,  each  and  both 
of  them  leave  that  question  entirely  an  open  one  for  the  jury, 
tnd  only  confine  such  opinions  to  the  legitimate  office  of  all 
evidence,  that  of  being  considered  with  every  other  fact  and 
rireumstanoe  laid  before  the  jury  in  arriving  at  their  concep- 
tion of  the  truth,  thus  guarding  them  against  the  error  of  al* 
lowing  the  expert  opinions  to  be  substituted  for  their  own 
judgment.    The  exceptions  reserved  in  this  connection  are 
untenable:  Rodgers  on  Expert  Testimony,  sees.  87  et  seq.; 
Iawsou  on  Expert  and  Opinion  Evidence,  240;  Brehm  v 
Orau  Wettem  R.  R.  Co.,  84  Barb.  256;  note  to  Hammond  v 
Vooiman,  66  Am.  Dec  280.  : 

13.  That  part  of  the  closing  argument  of  plaintiff 's  counsel 
to  the  court's  rulings  in  respect  of  which  exceptions  were 
leeerved  appears  to  have  been  in  reply  to  the  argument  o\ 
defendant's  counsel,  and  to  have  been  of  the  same  general 
character.  The  opening  sentences  of  the  language  complained 
of  are:  ''I  never  did  in  my  life,  and  I  challenge  the  gentle* 
man  to  name  a  lawsuit  in  which  I  have  been  practicing  law  in 
Um  city  of  Birmingham  where  I  have  done  it  [abused  mew 
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who  are  employees  of  railroads].  Oa  the  contrary,  gentle* 
men,  if  I  may  be  allowed  to  speak  my  sentiments  as  he 
[counsel  for  defendant]  has  been  allowed  to  speak  his,  my 
sympathies  are  always  with  the  employees  of  a  railroad^"  eto» 

The  fair  inference  from  this  language,  which  went  unchal- 
lenged, so  far  as  the  fact  of  its  being  responsive  to  defendant's 
counsel  is  concerned,  is,  that  if  what  followed  is  outside  of  the 
case,  so,  also,  was  the  language  of  the  opposing  counsel  in  the 
same  connection;  and  the  refusal  of  the  trial  court  to  exclude 
the  remarks  objected  to  from  the  jury  may  well  be  jttsti6ed 
on  that  ground  alone,  A  party  can  have  no  just  ground  of 
complaint  on  account  of  remarks,  improper  in  themselves, 
which  have  been  necessitated  by  like  remarks  on  the  other 
side. 

14.  Charges  1,  2,  and  3,  requested  by  the  defendant,  and 
refused,  being  the  general  charge  on  the  whole  case,  and  upoo 
the  first  and  second  counts,  respectively,  are  not  insisted  oa» 
Their  refusal  was  palpably  proper.  Charge  No.  4  of  defend* 
ant's  series  is  as  follows:  '*  If  the  jury  believe  the  evidence  in 
this  cause,  they  must  find  their  verdict  for  the  defendant, 
under  the  third  count  of  the  complaint."  It  is  strenuously 
insisted  that  this  charge  should  have  been  given.  The  arga* 
ment  in  its  support  proceeds  on  the  theory  that  this  charges 
negligence  only  in  the  running  of  the  train  at  great  speed,  and 
that  there  is  no  evidence  in  the  case  tending  to  show  negli- 
gence in  the  manner  in  which  the  train  was  run  (moved)  at 
the  time  and  place  of  the  accident,  or  that  it  was  being  run 
at  great  speed.  This  theory  is  not  supported  as  to  either  of 
its  postulates.  The  third  count  of  the  complaint  not  only 
alleges  the  negligent  running  of  the  train  at  a  *'  rapid  rate  of 
speed,"  and  that  the  rails  at  the  point  of  derailment  were  old 
iron  rails,  worn,  unsound,  insecure,  and  unfit  for  use,  and  that 
the  cross-ties  on  which  said  rails  were  laid  were  unsound, 
rotten,  and  insecure,  but  also  ^*that  said  accident  was  caused 
by  the  gross  negligence  of  said  defendant  in  running  its  train 
at  such  a  rate  of  speed  over  said  rails,  and  (in  addition  to  all 
this,  and  wholly  irrespective  of  the  running  of  the  train  or  the 
manner  and  rate  of  such  running)  by  the  gross  negligence 
of  said  defendant  in  using  and  permitting  to  be  used  said  old 
and  worn  iron  rails,  and  rotten  and  unsound  cross-ties,  after 
they  had  become  unfit  for  use  on  said  road." 

Had  the  burden,  beyond  proof  of  derailment  and  consequent 
injury  to  a  passenger,  been  on  plaintiff  to  show  negligence  on 
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the  part  of  the  defendiinty  she  woald  have  been  entitled  to 
recover  on  this  count  on  proof  that  the  derailment  was  caused 
hj  the  defective  condition  of  the  track,  and  without  any  evi* 
deoce  of  negligence  in  respect  of  the  running  of  the  train: 
loMimlb  €te.  R.  R.  Co.  t.  Joms,  83  Ala.  376.  The  other  as- 
sumption involTed  in  appellant's  position  in  reference  to  this 
charge  (No.  4)  is  equally  without  support.  The  fact  that  the 
traiD  ran  three  hundred  yards  with  some  of  the  cars  off  the 
rsiby  and  on  the  ties,  and  when  presumably  every  effort  was 
being  made  to  stop  it,  is  itself  some  evidence  that  a  high 
rate  of  speed,  amounting  to  negligence,  especially  when  con* 
sidered  in  connection  with  the  condition  of  the  track,  was 
being  maintained. 

15.  Charges  6,  6,  7, 8, 35,  and  36  proceeded  on  the  assump- 
ti(Hi  that  the  only  injuries  alleged  in  the  case  or  in  the  several 
counts  consisted  in  displacement  of  plaintiff's  womb,  and  in 
an  injury  to  the  last  vertebra  of  her  spinal  column.  The  as- 
•Qniption  is  gratuitous,  as  a  reading  of  the  complaint  will 
demonstrate.    These  charges  were  well  refused. 

16.  The  matter  of  exemplary  damages  was  before  this 
coart,  as  were  many  other  points  now  again  presented,  on  the 
former  appeal  We  then  said:  '*  We  discover  no  error  in  the 
rulings  of  the  trial  court  on  the  question  of  punitive  damages. 
There  was  evidence  in  the  case  tending  to  show  that  the 
cro8s*ties,  or  a  considerable  portion  of  them,  under  the  track 
at  the  point  of  the  derailment  of  the  car  in  which  plaintiff 
was  riding,  the  wreck  being  the  result  of  a  broken  rail,  were 
'unsound,'  *  decayed,'  'rotten';  that  the  rail  which  broke  was 
an  'old  rail,'  as  were  others  along  there,  and  that  the  defend^ 
ant  company  was  '  constantly  repairing  that  old  track  with 
old  rails.'  With  the  weight  or  sufficiency  of  this  evidence 
we  have  nothing  to  do.  Whether  or  not  its  tendencies  were 
entirely  rebutted  by  other  testimony  is  also  beyond  our  in-^ 
quiry.  Those  were  questions  for  the  jury.  We  are  satisfied 
that  it  tended  to  show  a  condition  of  the  track,  not  to  know 
and  remedy  which  was  such  gross  negligence  on  the  part  of 
the  company  as  implied  recklessness  and  wantonness, — such 
bdifference  to  the  probable  consequences  of  its  continued  use, 
such  disregard  of  the  safety  of  passengers  being  transported 
over  it,  —  as  is  the  equivalent  of  intentional  wrong  or  a  will- 
ingness to  inflict  the  injuries  complained  of.  And  if  the  jury- 
fbund  the  facts  to  be  in  accordance  with  this  tendency  of  the 
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testimonf,  they  were  authorized  to  return  a  verdict  for  az- 
«inplary  damages." 

-    The  evidence  in  this  record  is  substantially  the  aama  oa 
this  subject  as  that  adduced  on  the  former  trial.    Tha  con- 
clusion then  reached  we  now  reaffirm.    What  was  then  saidt 
however,  is  open  to  criticism  in  that  it  authorised  the  oondu- 
sion  that  recklessness  or  wantonness  could  be  predicated  of 
the  mere  omission  of  a  duty  to  know  the  condition  of  the  track 
which  the  evidence  tended  to  establish.    That  thia  was  an 
inaccurate  statement  of  the  doctrine  was  attempted   to  be 
demonstrated  by  the  present  writer  in  the  subsequent  case  of 
Georgia  Pae.  Ry  Co.  v.  Lee^  92  Ala.  263,  and  the  inaocaracy 
was  specifically  pointed  out  in  the  yet  later  case  of  Riehmand 
tie.  jR.  R.  Co.  V.  Vanee^  93  Ala.  144.    That  statement,  how* 
ever,  was  an  abstraction.    No  result  depended  upon  it  therei 
and  none  depends  on  it  here.    As  we  reiterated  in  the  case 
last  cited,  the  condition  of  the  rail/i  and  cross-ties,  and  the 
fact  of  old  rails  being  used  constantly  to  repair  that  old  track, 
was  sufficient  to  authorize  an  inference  on  the  part  of  the  jury 
that  the  defendant  knew  of  this  condition  of  thingSi  and  to 
impute  to  them  such  recklessness  or  wantonness  as  is  the 
equivalent  of  conscious  wrong-doing  in  continuing  to  ran 
trains  over  a  track  in  such  dangerous  condition.     So  finding, 
the  jury  were  further  authorised  to  impose  punitive  damages. 
It  follows  that  the  several  charges  requested  by  the  defendant 
below  on  the  assumption  or  to  the  effect  that  there  was  no 
evidence  in  the  case  of  recklessness  or  wantonness  were  prop- 
erly refused:  Alabama  etc.  R.  R.  Co.  v.  HiXL^  90  Ala.  71;  24 
Am.  St.  Bep.  764;  Georgia  Pae.  Ry  Co.  v.  Lee^  92  Ala.  268; 
Richmond  etc.  R.  R.  Co.  v.  Vaneey  93  Ala.  144. 

17.  Charge  20,  requested  in  this  connection,  is  bad,  in  that 
its  tendency  is  to  limit  the  imposition  of  vindictive  damages 
to  cases  in  which  there  is  an  *'  entire  want  of  care  "  on  the 
part  of  the  defendant  in  respect  of  maintenance  of  its  track, 
if  not  also  in  postulating  facts,  of  some  of  which  there  is  no 
evidence.  Some  degree  of  care  may  have  been  exercised  in 
the  maintenance  of  the  track,  and  yet  it  may  have  been  con* 
sciously  left  in  such  condition  as  that  to  run  trains  over  it 
would  probably  have  resulted  in  disasters  of  the  kind  alleged 
here. 

18-  The  court  is  under  no  obligation  to  single  out  the  testi* 
tnony  of  one  or  more  witnesses,  and  instruct  the  jury  to  reach 
cortain  conclusions  if  such  testimony  be  believed.     To  do  so 
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hsi  a  teodehcf  to  give  iindne  prominence  lo  the  ^Tidence  of 
the  witnesses  thus  separately  set  before  the  jury,  and  to  ob- 
■eore  and  minimice  other  evidence  bearing  on  the  point 
Such  wonld  have  been  the  tendency  of  charge  21|  requested 
by  the  defendant,  with  respect  to  the  testimony  of  Drs.  Gaston 
and  Johnston,  and  its  refusal  may  be  justified  on  that  ground: 
5oIsi  V.  StaUj  89  Ala.  56;  Kennedy  v.  Stote,  85  Ala.  827; 
Faiiss  y.  State^  85  Ala.  1. 

19.  In  Calhoun  v.  Hannaiiy  87  Ala.  277,  this  oourt  said: 
"The  harden  being  on  the  plaintiff  to  show  falsity  of  the  affi- 
davit in  respect  to  the  ground  alleged  for  the  issuance  of  the 
attachment^  he  must  reasonably  satisfy  the  minds  of  the  jury 
in  this  regard.  Manifestly,  if  their  minds  are  left  in  a  state 
cf  confusion  and  uncertainty  on  this  point,  the  plaintiff  has 
&iled  to  make  out  this  very  essential  part  of  his  case,  and 
eannot  recover."  This  case  is  relied  on  to  support  the  excep- 
tions reserved  to  the  action  of  the  trial  court  in  refusing  to 
give  charges  which  asserted  that  if  the  jury  were  *'in  doubt 
and  uncertainty*'  as  to  certain  facts  essential  to  the  plain- 
tiff's case,  they  should  find  against  her.  The  case  is  not 
authority  to  the  point.  The  mind  may  be  reasonably  satisfied 
of  a  given  fact,  and  yet  not  be  certain  of  it,  nor  free  from  doubt 
in  respect  of  it;  but  no  mind  can  be  said  to  be  reasonably 
satisfied  as  to  the  existence  of  a  particular  fact  which  is  in  a 
state  of  confusion  —  the  synonym,  when  applied  to  mental 
processes  and  conditions,  of  bewilderment  and  distraction  — 
in  respect  thereto.  These  charges  would  have  required  a 
greater  measure  of  proof  than  is  necessary  even  in  criminal 
cases,  in  that  the  conviction  on  the  part  of  the  jury  would 
have  had  to  be  to  the  exclusion  of  doubt  and  uncertainty, 
whether  reasonable  or  not:  Harris  v.  Ruesell^  93  Ala.  59. 

A  number  of  other  charges  were  requested  by  the  defendant, 
and  refused.  They  have  all  received  careful  consideration. 
We  shall  not,  however,  further  extend  this  opinion  by  a  dis- 
eossion  of  them  in  detail.  Bach  of  them  will  be  found  to  be 
either  unsound  in  the  abstract,  or  argumentative,  or  mislead- 
ing, or  invasive  of  the  province  of  the  jury,  or  to  assume  the 
existence  of  evidence  not  found  or  the  non-existence  of  evi- 
dence which  is  found  in  this  record,  and  many  of  them  are 
open  to  more  than  one  of  these  objections.  Similarly,  wc 
pretermit  discussion  of  three  or  four  rulings  on  the  evidence, 
beeanae  the  objections  to  them  are  obviously  lacking  in  merit. 
Bverjr  point  made  in  the  case  has  been  considered,  —  a  great 
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number  of  them,  Indeed,  were  passed  on  when  fhe  case  was 
here  before,  —  and  all  plausible  exceptions  hare  been  written 
upon.  We  find  no  error  in  any  ruling  of  the  trial  ooort^  ajid 
the  judgment  is  affirmed. 

TaiAL  —  PsBSOiTAL  BzAMnrATioir — DnoBBTiov  or  Oovbt.  ^  It  is  wifthia 

th«  foand  diieretioii  of  the  trial  conrfe  to  ordor  the  sargieal  ezamiiiAtion  by 
•zperU  of  the  person  of  a  plaintiff  seeking  to  recover  for  personal  injary: 
AlabamaeU,  R.  S.  Oo.  t.  BiU,  90  Ala.  71;  24  Am.  St.  Rep.  764,  and  note;  Sack- 
mand  tie.  R.  R.  (h.  r,  OhUdrmM,  S2  Oa.  719;  14  Am.  St.  Eep.  189,  and  not*; 
Oteens  t.  Kan9a$  OHy  etc  R^p  Ckk,  96  Ma  169;  6  Am.  St.  Rep.  39,  and  ii«to$ 
Sidehmr.  fToftoiA  ete.  i?V  09.,  93  Mo.  400;  8  Am.  St.  Rep.  649,  and  extended 
note. 

Statutes — RvrBOAonn  —  ConnrBdcnoir  of.  ^  A  mie  of  practioe  pre- 
•cribed  by  statute  for  an  appellate  oonrt  applies  to  all  cases  pending  la 
thai  oonrt^  thongh  they  were  determined  by  the  trial  oonrt  before  thm 
statute  was  enacted:  South  Wal  Imp.  Co.  r.  Srmih,  86  Va.  806;  17  Am.  8fc 
Rep.  69.  A  statute  shall  always  be  interpreted  so  as  to  operate  proepooi* 
irely,  and  not  retrospectively,  unless  the  language  is  so  olear  as  to  remoye 
all  doubt  as  to  the  contrary  intent  of  the  legislature:  Lane's  Appeal^  67  Conn. 
182;  14  Am.  St.  Rep.  94,  and  note;  WOUaam  y.  Johtaon,  80  Md.  600;  96  Am. 
Deo.  613»  and  note;  RiehartUon  t.  Co<^  37  Vt  699;  88  Am.  Deo.  622,  and  note; 
Orime$  t.  NorrU^  6  CaL  621;  66  Am.  Deo.  646,  and  note;  note  to  KetmAm 
Purehate  t.  Laboree,  11  Am.  Dec  98;  Ifurdock  t.  fVonUiii  /im.  Co.,  33  W. 
Va.  406;  Lane  v.  WhUe,  140  Pa.  St.  99. 

Etidbncs  —  Pkrsonal  iNjuKin  — •  EunmiTS  of  Daxaos.  —  In  an  action 
for  damages  for  personal  injary,  plaintiff's  physical  capacity  at  the  time  of  and 
previous  to  the  injury  may  be  shown:  Alabama  etc  R»  R,  Co.  ▼.  Tarbtwtgkg 
83  Ala.  238;  8  Am.  St.  Rep.  716,  and  note. 

Railboads  —  Defbctivb  Road-bbd  —  EyiDKNOK.  —  In  an  action  by  a  pa»- 
aenger  against  a  railroad  company  to  recover  for  personal  injuries  caused  by 
reason  of  a  broken  rail,  evidence  as  to  the  condition  of  the  railroad  ties  at 
the  place  of  the  accident,  as  to  their  soundness  and  the  condition  of  the  road« 
bed  there  at  the  time  the  ties  were  removed  and  the  road  repaired,  aix 
months  after  the  accident  happened,  is  competent,  as  tending  to  show  the 
condition  at  the  time  of  the  accident:  Stewart  r.  Everte,  76  Wis.  36;  20  Am. 
St  Rep.  17,  and  note  with  cases  on  this  subject  collected. 

Railboads  —  AociDSNT — pRKsuMPTiON  OF  KsGLioiNOS  FEOK.  —  From 
the  happening  ot  an  accident  on  a  railway  train  the  negligence  of  the  de- 
fendant is  presumed,  in  the  absence  of  any  evidence  tending  to  show  that 
the  accident  did  not  arise  from  want  of  care  on  his  part:  Breen  t.  J/ew 
York  etc.  R.  R.  Co.,  109  N.  Y.  297;  4  Am.  St.  Rep.  460,  and  note;  PhOadd' 
phkL  etc  R.  R.  Co.  r.  Anderson,  94  Pa.  St.  351;  39  Am.  Rep.  787;  Ftemish  r. 
Missouri  Pac  R'y  Co.,  102  Mo.  438;  22  Am.  St.  Rep.  781,  and  note;  PhikuM' 
phiaetc  R.  R.  Co.  v.  Anderson,  72  Md.  519;  20  Am.  St  Rep.  483,  and  extended 
note;  extended  note  to  IngcUls  r.  Bills,  43  Am.  Dec  363.  But  the  rule  that 
the  mere  happening  of  an  accident  to  a  passenger  while  in  the  hands  of  a 
carrier  raises  a  prima  facte  presumption  of  negligence  cannot  be  invoked 
where  there  is  no  evidence  tending  to  connect  the  carrier  with  the  happen- 
ing of  the  accident:  Pennsylvania  R.  R.  Co,  t.  MaeKinney,  124  Pa.  St  462;  10 
Am.  St  Rep.  601,  and  note. 
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BuLBOABB — UasAiB  Co2n>mair  or  Taiok— SznmiART  D^MAttML^ 
Kfntphiy  dUuiugw  mn  aathoriMd  from  an  injury  to  ft  pMMuger  ftrudng 
froB  aa  aooidant  oanaed  by  a  brokoa  rail,  whmi  tbo  OTideiioa  ahowa  an  mi* 
•afo  ooadifcioa  of  tba  track  at  that  plaoa  m  long  aa  to  mako  the  f ailnra  to 
dinorar  it  groai  negltgeaoe:  AlabamaetcA  JEU09.r.  /ftft  M  Ala.  71|  94 
Aia.  St  Bepu  764^  and  note. 

RinjtOAM  AM  Oakrhm  of  PissnioBtt— Diuomoi  Biovnum,  —It  It 
tha  daty  of  a  railroad  oompany  to  qm  tha  graatait  oara  In  proridiag  for  tha 
mSx^  of  paawngera:  Ttxcu  tie.  Ry  Co.  r.  Miller,  79  Tax.  78;  28  Am.  Sk 
Bifi  808^  and  note;  #W]im4  ▼.  Mkmmri  Faa.  JTy  Ox,  102  Ma  438;  22  A«i 
St.  Bap.  781.  and  note;  litgaiU  r.  Bilk,  9  Mat  1;  48  Am.  Daa  S4fl^  and 
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MAuoiova  Pbosiootioh.  -~Ths  Bubbut  of  Proof  Rssn  urov  PLAnmff, 
la  aa  aotioii  for  malieioua  proaaoation,  to  ahow  that  tba  proieotttlon  «l 
wbidi  ha  complained  waa  both  malioiona  and  without  probable  oaaaa. 

Vauoious  PaosKoonoH.  —  Mauci  mat  bb  ImrBBSBD  fbom  Absbiob  of 
Pbobiblb  Caubb. 

Mujoious  PBoaBcunoir.  — Etidbmob  of  thb  Avzirt  of  thb  Pbosboutob 
to  have  the  plaintiff  arrested,  and  his  efforts  to  procure  or  aid  snob  ar* 
rest,  is  material,  aa  tending  to  establish  malice. 

Maucbobb  Pbosbootion.  -*  BiAUOB  does  not  necessarily  consist  of  a  daslrs  ta 
iajare  the  accused.  Any  other  motiTe  than  a  bonajide  purpose  to  bring 
him  to  punishment  as  a  riolator  of  the  criminal  law,  or  associated  with 
such  purpose,  is  malicious.  WhatcYer  is  done  willfully  and  purposely, 
whether  the  motive  be  to  injure  the  accused,  to  gain  some  advantage  to 
the  proaecntor,  or  through  wantonness  or  recklessnessi  if  it  ba  at  tha 
BUBS  time  wrong  and  unlawful,  within  the  knowledge  of  tha  actor,  ii^  ia 
legal  coatemplatioD,  maliciously  done. 

Miuciooa  PBOSBOonoir.  -^  Pbobablb  Causb  is  a  reasonable  ground  of  sua* 
pidon,  supported  by  circumstances  sufficiently  strong  in  themselves  ta 
warrant  a  oautiona  man  in  beliaTing  that  tha  parson  accused  is  guilty  of 
the  offense  charged. 

1CAUCI008  PaoaBCimov  ^  Pbobablb  Cavsb.  —  Mbrb  Suspioiov  ob  Bblibf, 
howcTcr  honestly  or  intensely  entertained,  unless  supported  by  facta 
known  to  the  proaeontor  which  would  justify  a  reasonable  and  cantioni 
in  belieTing  the  accused  to  ba  guilty,  cannot  oonstitBta  probabla 


Mauoidub  PBosBounoir. — Thb  Bubdbb  of  Pboof  of  Pbobablb  Causb 
must  ba  assumed  by  the  defendant^  if  the  plaintiff  was  tried  and  ac- 
qaitted  of  the  offense  charged. 

MALSBioim  PBoaacDTiOB.  ^  Pbobablb  Causb  cannot  ba  eatablisbed  merely 
by  proving  that  the  prosecution  was  undertaken  from  public  motives, 
involves  felonioua  intent,  and  fraud  or  secretiveness  in  its  effectual 
Therefore,  an  instruction  that  larceny  is  ordinarily  the  taking  and 
tamoving,  by  trespass,  of  personal  property  which  the  trespasser  knows 
belongs  to  another,  with  intent  to  deprive  him  of  bis  property,  la  right- 
fally  lafnsed* 
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KAUxnxnm  PmosaoonoH  —  Psobabui  Oaubb.  •— Bslxvf  xh  thx  Gmiff  or 
Am  AaojJSBD  is  an  essential  element  of  probable  eanse,  and  if  snch  tMlief 
it  not  generated  in  the  mind  of  the  prosecntor,  it  is  not  material  that 
the  known  faots  and  oirenmstanoes  were  snch  as  might  hare  generated 
it  in  the  mind  of  a  pmdent  and  oantious  man. 

MaUOIOUS  PbOSBCUTZOM.  —  ThB  MAKIMa  OF  ▲  GOBRBOr  StATBMBBT  rO  THE 

Magibtbatb  who  issned  the  ivarraat  of  arrest  will  not  relieve  the  proee- 
outor  from  liability,  if^  after  making  snch  statement^  he  rerified  a 
plaint  charging  a  criminal  offense. 
JuBT  Tbiai..  ^  Impbofbb  Rbmabks  ov  Ooubsbl  do  not  of  themaelTeB 

tnte  any  ground  of  review  in  an  appellate  ooort^  though  they  were  ez* 
cepted  to  when  made,  nnless  the  trial  court  was  requested  to  take  womm 
action^  and  erred  in  refusing  or  granting  the  request. 

Action  by  Dietrich  to  recover  damages  for  his  maUciouB 
prosecution  on  a  charge  .of  larceny  preferred  by  the  de* 
fendant  The  defendant,  when  about  to  erect  a  building, 
employed  one  Rousseau  as  his  architect,  who  was  to  be  coni* 
pensated  for  his  services  by  the  payment  of  $250  on  the 
completion  of  the  plans  and  specifications,  and  a  credit  of  a 
like  sum  on  a  debt  owing  from  him  to  the  defendant.  Plaintiff 
was  employed  in  Rousseau's  office  at  the  time  the  contract  for 
the  services  of  the  architect  was  entered  into,  and  he  prepared 
some  of  the  plans  and  specifications.  Afterwards,  he  formed 
a  partnership  with  Rousseau,  and  went  to  the  defendant,  and 
demanded  payment  of  the  balance  which  he  claimed  to  be 
due,  and  being  told  that  payment  had  been  made  to  Rousseaa, 
he  obtained  possession  of  and  destroyed  the  plans  and  speci* 
fications,  and  then  ofiered  to  reproduce  them  for  five  hun« 
dred  dollars.  On  being  informed  of  the  abstraction  of  these 
papers,  defendant  went  to  a  justice  of  the  peace  and  cona* 
plained,  but  was  told  by  the  latter  that  the  charge  of  larceny 
could  not  be  sustained.  A  suit  in  detinue  was  therefore 
brought.  On  learning  that  the  papers  had  been  destroyed, 
and  that  the  suit  in  detinue  must  therefore  be  unavailing,  de- 
fendant went  to  another  justice  of  the  peace,  and  correctly 
stated  to  him  the  facts  of  the  case,  after  which  the  complaint 
was  drawn  charging  the  plaintiff  with  larceny,  and  was  yeri- 
fied  by  the  defendant,  and  a  warrant  thereon  issued  for  the 
arrest  of  the  plaintiff.  The  trial  court  was  asked  by  the  de* 
fendant  to  give  certain  instructions  to  the  jury,  of  which  the 
following  were  refused:  '^  6.  The  burden  is  on  the  plaintiff  to 
give  in  evidence  facts  sufficient  to  satisfy  the  jury  that  th^ 
defendant,  in  instituting  a  criminal  prosecution  against  him, 
had  no  ground  for  the  proceeding  but  a  desire  to  injure  him. 
9.    That  assuming  the  evidence  in  this  case  to  be  true,  malioe 
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of  defendant  cannot  be  mfemd;  the  burden  was  on  the  plain* 
tiff  to  prove  it.   10.  That  in  respect  to  a  criminal  prosecntiony 
probable  eaose  is  conduct  of  the  accased  tending  to  show  that 
the  proeeontioQ  was  undertaken  from  public  moiiyes,  or  sncb 
ftcts  as  would  induce  a  reasonable  man  to  commence  a  prose- 
eotion,  or  circumstances  sufficient  to  warrant  a  prudent  man 
in  the  belief  that  the  party  (the  plaintiff  in  this  case)  is 
gultjy  or  such  state  of  facts  as  would  lead  a  man  of  ordinary 
eaution  and  prudence  to  entertain  a  belief  of  guilt    11.  The 
jury  cannot  find  that  the  defendant,  in  prosecuting  plaintiff 
fcr  larceny,  did  so  out  of  malice,  unless  the  facts  in  evidence 
are  such  as  to  satisfy  any  reasonable  mind  that  the  defendant 
had  no  ground  for  the  proceeding  but  his  desire  to  injure  the 
plaintiff     18.  Larceny  is  ordinarily  the  taking  and  removing, 
by  trespass,  of  personal  property  which  the  trespasser  knows 
belongs,  either  generally  or  specially,  to  another,  with  the  in* 
tent  to  deprive  the  general  or  special  owner  of  his  property. 
14.  If  the  facts  and  circumstances  of  the  taking  and  carrying 
away  by  the  plaintiff  of  the  drawings  and  plans  before  that 
time  delivered  to  the  defendant  were  calculated  to  produce 
at  the  time,  in  the  mind  of  a  prudent  and  reasonable  man,  a 
well-grounded  belief  or  suspicion  of  plaintiff's  guilt  of  lar- 
ceny, or  other  indictable  offense,  then  malice  cannot  be  in- 
ferred or  implied  from  the  want  of  probable  cause.    15.  If 
the  jury  believe  from  the  evidence  that  defendant,  before  he 
made  the  complaint  on  oath  before  Justice  Poe,  on  which  the 
warrant  was  issued  under  which  plaintiff  was  arrested,  stated 
the  facts  connected  with  the  taking  of  the  plans  of  the  build- 
ing by  plaintiff,  and  the  justice  of  the  peace  misconceived  the 
remedy  or  process,  without  suggestion  or  intervention  by  the  de- 
fendant in  that  particular,  defendant  is  not  liable  for  such  error. 
18.  If  defendant  acted  under  the  honest  belief  that  the  plain- 
tiff was  guilty  of  the  offense  of  larceny  with  which  he  was 
eharged,  then  the  jury  must  find  for  the  defendant.   19.  The 
unconditional  delivery  by  the  plaintiff  to  the  defendant  of 
the  plans  and  drawings  which  plaintiff  and  Rousseau  had 
made  for  the  building  he  was  erecting  made  them  the  special 
property  of  the  defendant;  and  the  subsequent  tearing  and 
taking  such  plans  and  drawings  by  plaintiff,  without  the  con- 
Bent  of  the  defendant,  was  a  trespass,  and  if  secretly  done, 
and  without  calling  attention  of  any  one  to  the  act,  consti- 
tutes probable  cause  for  the  defendant  to  cause  his  arrest.  In 

inch  case  the  jury  must  find  for  the  defendant.    28.  That  if 
AM.  siL  Bar.,  Vok  xzz.— ft 
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delJKidaiil   hmi  MntrAetod  wHfa   wad  {Mud    Rooiteftii    Ar 
vMking  the  pkuii  and  to  Baperintend  Lnnsfhrd'^  builduig; 
tbiit  plaintiff,  iMiTing  demanded  additional  compensation  of 
Lunifbrdy  and  being  refused,  went  vitboat  Lmated'e  «oii* 
senti  and  took  and  destroyed  the  'iimit  eleratioa'  with  the 
intent  to  depritw  Lnneford  of  his  property,  or  to  injure  Lrune- 
ford,  «^  then  the  oonrt  jcfaarges  the  jury  that  this  was  probafole 
eanee  for  caunng  plaintiff's  arrest  on  the  charge  of  laroenj, 
if  defendant  honestly  believed  that  theee  facts  oonstitiited 
larceny,  and  the  jury  must  find   for  defendant    24.  That 
in  considering  defendant's  conduct,  eren  if  the  jury  shoald 
•belicTe  the  facts  did  not  warrant  the  arrest  of  plaintiff,  still 
they  will  make  allowance  for  the  excitement  under  which 
the  prosecution  for  the  alleged  offense  was  instituted.    The 
complainant  cannot  be  required  to  act  with  the  same  impar- 
tiality and  absence  of  prejudice  in  drawing  his  conclusions  as 
<to  the  guilt  of  the  accused  that  a  person  entirely  disiatonsted 
would  deliberately  do.*' 

W.  C.  Wardf  for  the  appellani 

IL  H.  Ptanon^  for  the  respondent 

McClbllan,  J.    This  is  an  action  by  Dietrich  against  Lnne- 
ford for  malicious  prosecution*    The  institution  of  a  criminal 
prosecution  by  the  latter,  and  ite  termination  before  suit 
brought,  were  admitted,  or  at  least  not  controverted.    On  the 
trial,  the  burden  was  on  the  plaintiff  to  show  further,  both 
that  that  prosecution  was  malicious  and  that  it  was  instituted 
without  probable  cause.    The  proof  of  neither  of  these  factors 
in  the  right  of  recovery  would  avail  plaintiff,  in  the  absence  of 
proof  of  the  other.    However  malicious  Lunsford  may  have 
been,  he  is  not  liable  in  this  action  if  he  had  probable  cause 
tix  bringing  the  charge  against  Dietrich;  and  however  his 
action  was  lacking  in  the  basis  of  probable  cause,  be  would 
not  be  liable,  unless  actuated  therein  by  malice:  McLeod  ▼• 
McLeod^  78  Ala.  42;  SUed  v.  KnowUB,  79  Ala.  446;  Jwrdan  r. 
AlfJbawk  etc.  R.  R.  Co,,  81  Ala.  225;  LwMford  ▼.  DUtrieh^ 
86  Ala.  250;  11  Am,  St  Rep.  37;  Leyeiiberger  ▼•  Paul,  12  HL 
App.  636;  Meytenherg  v.  Engelke,  18  Ma  App.  846;  Murphy  ▼• 
UarUn,  58  Wis.  276;  Flickinger  v.  Wagner,  46  Md.  580.     But 
while  the  absence  of  probable  cause  is  not  the  equivalent  of 
malice,  and  does  not  perm  esteblish  malice,  yet  it  is  evidenoe 
of  malice  to  be  considered  by  the  jury,  and  may  of  itself  jus 
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»  ocMidodon  oo  tbeir  f#r(  tbiti  the  motive  of  the  proee- 
.^Qtor  wae  maUcioaB:  Authorities  9upra;  SinUhwssUrn  B.  B. 
Kh.  ▼.  MUehell,  80  Ga.  438;  Bozeman  r.  Shaw,  87  Ark.  160; 
ITovry  t.  1Fi^ippI#,  8  R.  L  860;  ZK^to  y.  LangfiU,  63  Pa.  Si 
2M;  5trauM  t*  ybun;,  86  Md.  246. 

llalioe  mayaleo  be  inferred,of  ooorae,  from  the  cironmBtanoes 
aurroondiog  and  attending  upon  the  prosecution,  the  conduct 
and  declarations  of  the  prosecutor,  his  activity  in  and  about 
the  ease,  his  efforts  therein  to  secure  some  personal  end.  Ia« 
deed,  the  ezistenoe  of  malice  being  a  fact  whichi  in  the  nature 
at  things,  is  incapable  of  positive,  direct  proof,  it  must,  of  ne* 
cessky,  be  rested  on  inferencesand  deductions  from  facts  which 
-eao  be  laid  before  the  jury;  and  hence  it  is  that  a  wide  range 
is  permitted  in  adducing  attendant  circumstances  which  tend 
to  throw  any  light  on  the  subject.  We  do  not  doubt  but  that 
the  apparent  anxiety  of  Lunsford,  after  making  the  complaint, 
to  have  Dietrich  arrested,  and  his  efforts  to  that  end  at  the 
depot,  as  a  phase  of  the  evidence  tends  to  show,  was  such  a 
eircumstance,  and  properly  allowed  to  go  to  the  jury:  Strausi 
V.  Young,  86  Md.  246;  Motei  v.  BaU$,  80  Ala.  382. 

It  is  quite  erroneous  to  suppose,  as  stated  or  implied  in 
some  of  defendant's  requests  for  instructions,  that  an  element 
•f  the  malice  necessary  to  support  this  action  consists  in  a 
desire  to  injuro  the  party  prosecuted.  Any  other  motive 
than  a  ftona  fid$  purpose  to  bring  the  accused  to  punishment 
MM  a  violator  of  the  criminal  law,  or  associated  with  such  bona 
fd€  purpose,  is  malicious.  There  need  be  no  personal  ill-will, 
desire  for  rovenge,  or  other  base  and  malignant  passion. 
Whatever  is  done  willfully  and  purposely,  whether  the  mo- 
tive be  to  injure  the  accused,  to  gain  some  advantage  to  the 
prosecutor,  or  through  mero  wantonness  or  carelessness,  if  it 
be  at  the  same  time  wrong  and  unlawful  within  the  knowledge 
of  the  actor,  is  in  legal  contemplation  maliciously  done:  Jor^ 
dim  T.  Alabama  eU.  B.  R  Co.j  81  Ala.  220;  Bou  v.  Long- 
wortAy,  18  Neb.  492;  Spear  v.  HUei,  67  Wis.  850;  ForbeB  v. 
Hagman,  75  Va.  168;  MiuMl  v.  Wall,  111  Mass.  492;  PuXUn 
V.  Oliidsn,  66  Me.  202. 

Probable  cause  which  will  defeat  an  action  for  malicious 
prosBcution  is  defined  to  be  *'a  roasonable  ground  of  suspi- 
eioii,  supported  by  circumstances  sufficiently  strong  in  them- 
•elves  to  warrant  a  cautious  man  in  the  belief  that  the  person 
iceosed  is  guilty  of  the  offense  charged  ":  Dairi$  v.  WUher,  72 
UL  262;  CoU  r.  CurtUf  16  Minn.  182;  Bravm  v.  WMoughby,  5 
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Col.  1.  Or  ai  defined  by  this  ooart:  ^  Probable  eanee  it  madk 
a  state  of  fiMts  and  circiimstancea  as  would  lead  a  man  of  <»w 
dinarj  caution  and  prudence,  acting  conscientiously,  impar- 
tially, reasonably,  and  without  prejudice,  to  believe  that  the 
I)erson  accused  is  guilty":  Jordan  ▼•  Alabama  etc.  R,  R.  Oe^ 
81  Ala.  225.  And  in  deciding  upon  its  existence,  the  proea- 
cutor's  belief  in  the  guilt  or  innocence  of  the  party  cannot  be 
considered;  nor  does  the  existence  of  such  facts  as  might  faaTO 
influenced  his  judgment;  but  the  test  is  the  effect  they  might 
hare  upon  the  judgment  of  ordinarily  prudent  and  reasonable 
men:  Ramsey  y.  Arrott^  64  Tex.  320.  These  definitions  wholly 
exclude  the  idea  that  mere  suspicions  and  belief^  however  hon* 
estly  and  intensely  entertained,  unsupported  by  fitcts  known 
to  the  prosecutor,  which  would  have  justified  reasonable  and 
cautious  men  in  believing  the  accused  to  be  guilty,  constitute 
probable  cause:  Hirseh  ▼•  Feeneyj  83  IlL  548;  Oraet^r  r.  WU- 
lianw,  66  Ind.  461 ;  FlicKnger  v.  Wagner^  46  Md.  680;  Mawrp 
T.  Whipple,  8  R.  I.  360. 

The  foregoing  general  principles  will  suflSce  to  justify  the 
trial  court's  action  with  respect  to  most  of  the  instructions 
refused  to  the  defendant  They  were  either  affirmatively  bad, 
or  so  misleading  as  to  authorise  their  deniaL  Thus  charges 
6  and  11  assert  defendant's  immunity,  unless  the  jury  should 
find  he  had  no  ground  for  the  prosecution  except  a  desire  to 
injure  the  plaintiff.  There  might  well  have  been,  in  the 
mind  of  the  jury,  some  ground  for  his  conduct  falling  short 
of  probable  cause,  and  some  malicious  motive  other  than  his 
desire  to  injure;  and  neither  the  existence  of  such  ground 
nor  the  absence  of  such  desire  would  necessarily  have  imposed 
on  them  the  duty  of  returning  a  verdict  for  the  defendant. 
Charge  9  assumes  either  that  there  was  no  evidence  of  a  want 
of  probable  cause,  or  that  malice  could  not  be  inferred  from 
the  absence  of  such  cause.  Both  assumptions  are  unfounded. 
We  have  seen  that  the  inference  of  malice  may  be  drawn  from 
a  want  of  probable  cause;  and  the  fact  that  Dietrich  had 
been  tried  and  acquitted  of  the  offense  charged  was  itself 
some  evidence  —  sufficient,  it  seems,  to  lift  the  burden  of  proof 
in  that  regard  off  the  plaintiff —  of  a  want  of  probable  cause. 
Joseelyn  ▼.  MeAUieUr,  26  Mich.  46;  Vinal  y.  Care,  18  W.  Va.  1. 

Charge  10  is  faulty  in  its  first  proposition,  if  not  otherwiaow 
Conduct  of  the  accused  merely  tending  to  show  that  the  prose* 
oution  was  undertaken  from  public  motives  is  not  probable 
cause.    The  tendency  in  that  regard  might  fiUl  far  short  of 
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MtabUsUng  CmIb  and  oircnmstanoes  upon  wldoh  ordinaiilj 
prudent  and  cantioiui  men  woald  institute  a  proaecation. 

It  if  quite  true  that  lareenj  inolodes  a  trespass;  bat  it  is 
moie  than  a  trespass,  in  that  it  involves  felonious  intent,  and 
fraud  or  secretiveness  in  its  efiTectuation.  Knowledge  of  an- 
ether's  ownership,  and  intent  to  deprive  him  of  his  property, 
m  not  equiTalant  to  and  cannot  supply  felonious  intent,  and 
fried  or  secretiyeness  essential  to  larceny.  Charge  18  is  not 
a  sound  definition  of  laroeny,  and  greatly  tends  to  mislead,  in 
new  of  the  testimony  going  to  show  that  the  taking  was  open 
end  avowed:  Lwntford  ▼.  Dietrich,  86  Ala.  260;  11  Am.  St 
Bep.87. 

One  fiudt  of  the  fourteenth  instruction  requested  by  the  de- 
imdant^  sufficient  of  itself  to  justifyits  refusal,  is,  that  it  denied 
the  jury's  right  to  infer  malice  from  a  want  of  probable  cause, 
beesuse  of  the  mere  existence  of  facts  and  circumstances  cal* 
colated  to  produce  in  the  mind  of  a  prudent  and  cautious  man 
s  well-grounded  belief  or  suspicion  of  the  guilt  of  the  accused| 
whether  these  facts  and  circumstances  were  known  or  hon- 
«Qy  believed  to  exist  by  the  prosecutor  or  not.    The  existence 
of  the  facts,  without  knowledge  of  or  belief  in  them  by  defend- 
nt,  eould  not  serve  to  rebut  any  inference  of  malice  which 
tiie  jury  might  otherwise  draw  from  the  want  of  probable 
«aase:  LwMford  v.  Dietrieh,  86  Ala.  250;  11  Am.  St  Rep.  87, 
It  may  be  conceded  that  had  the  prosecutor  made  a  state- 
ment in  writing  of  the  real  facts  connected  with  the  taking 
of  the  plans  by  Dietrich,  under  oath,  to  the  justice  of  the  peace, 
end  the  latter  had  misconceived  the  remedy  or  process  adapted 
to  or  issuable  thereon,  without  suggestion  or  intervention  by 
the  defendant,  the  latter  would  not  be  liable  for  such  error  of 
the  oflSoer.    But  that  is  not  this  case.    The  statement  here 
nisde  and  verified  was  not  of  the  transaction  in  detail,  but 
VIS  a  charge  that  Dietrich  had  taken  and  carried  away  the 
idsns,  with  the  intent  to  steal  the  same.    Upon  such  statement 
there  eould  be,  and  was,  no  misconception  on  the  part  of  the 
justice  as  to  the  appropriate  remedy  or  process.    And  the  fact 
that  Lunsford  had  previously  made  a  detailed  statement  of 
the  fiusts  to  the  officer  cannot  avail  to  relieve  him  from  liabil* 
iij  lor  making  the  affidavit  upon  which  the  prosecution  pro* 
eaeded.    Charge   15  asked   by  the  defendant  was  properly 
lefoaed.    Charges  19  and  24  were  abstract    There  is  no  evi- 
dence in  the  record  that  the  plans  were  seeretly  taken  and 
eanied  away,  as  postulated  in  the  former,  nor  of  any  excite* 
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mtnt  oft  fha  part  of  tlk6  phMecutor,  m  postnlM^d  id  ih^  latter. 
Charges  16  and  28,  refused  to  tho  defendant,  are  not  fai  li«ii» 
mony  with  the  general  principlee  we  have  stated  with  reap^ei 
to  the  constitaents  of  probable  caase,  of  laroenj,  and  of  that 
belief  which  excludes  the  oonclasion  of  malice.  They  wera 
properlj  refused. 

We  are  unable  to  peroeite  any  legitimate  bearing  whieh  tha^ 
state  of  indebtedness  between  Rousseau  and  Dietrich  wlie» 
their  partnership  was  dissolred,  or  the  effect  the  destmetion 
of  the  plans  had  on  the  progress  of  tiie  building  toward  com* 
pletion,  could  hare  had  on  any  issue  involved  in  this  case. 
Evidence  on  those  questions  was  wholly  irrelevant 

Plaintiff's  counsel,  in  his  argument  to  the  jury,  stated  thai 
his  client's  character  had  been  damaged  by  the  arrest  and 
charge  of  larceny  preferred  by  the  defendant,  and  that  ho  waa 
entitled  to  be  indemnified  in  damages.  *^The  defendant,"  the 
Ull  of  exceptions  recites,  "  excepted  to  this  remark,  beeanaa 
no  such  damages  were  claimed,  and  no  proof  offered  to  8ii»» 
tain  the  claim.    The  court  did  not  exclude  the  remarks,  and 
counsel  did  not  withdraw  them."    Was  there  any  motion  to 
exclude  them?    Was  there  any  action  of  the  court  inv<Ae<i 
or  had  in  respect  to  them?    Clearly  not.    All  that  was  dona^ 
as  appears  from  the  bill  of  exceptions,  was  the  noting  of  an 
exception  to  certain  language  of  counsel.    Nothing  that  the 
court  ruled,  did,  or  said  is  presented  for  revision;  and  the 
functions  of  this  court  in  its  appellate  character  are  strictly 
confined  to  the  action  of  the  trial  courts  upon  questions  which 
are  presented  to  and  ruled  upon  by  them.    If  the  statement 
complained  of  was  improper,  of  which  we  are  by  no  meana 
convinced,  the  presumption  is,  that  it  would  have  been  ex« 
eluded,  and  the  jury  duly  cautioned  against  being  influenced 
by  it,  had  the  attention  of  the  trial  judge  been  called  to  it 
and  his  action  invoked  upon  it;  and  we  cannot  put  htm  ia 
error  for  failure  to  rule  on  a  matter  which  has  never  been  pre- 
sented for  his  decision,  or  decided  by  him:  Clarke  v.  State,  78 
Ala.  476;  66  Am.  Rep.  45;  East  Tenneseee  eU.  R.  R.  Co.  v. 
Baylies,  75  Ala.  466;  Commercial  F.  Ins.  Co.  v.  ilU^n,  80  Ala. 
671;  Nelson  v.  Harnngton,  72  Wis.  691;  7  Am.  St.  Bep.  900; 
Alabama  etc.  R.  R  Co.  v.  Fraxier^  93  Ala.  45;  anU^  p.  28. 

Affirmed.  

HAUOKms  FaoaovnoH— BumDmr  or  PRoviKa  ICAUoa  —  Hm  !mrd«A 
el  proof  li  on  the  pUintiff  to  ihow,  in  aa  action  for  autliciou  proMontion^ 
WHit  ol  pfoUblo  oaoM:  Boeger  r.  Langenber^  V!  Uo.  990-,  iaAikSl.EqfL 
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li  flft^MMott  fag  wmMdom  piiiwwMiuii»  tto  iMrrdM  iv  «fM  tfto  fitiii. 
tiir  to  ihofr  MdiOT  and  irant  «f  pra«ftU»  «MM  bgr  «h«  dilMHlMrt:  Jm^^ 

SIK«bu  76s  Dregfii9  r.  Aui  29  Nabk  IM. 

IftAuoiofim  PROSSODTioif — Maudi^  wkbi  LrfiBBSD.  —  MalTM  amy  bt 
infMTed  from  want  of  probable  oaase:  Brand  t.  Himthman^  66  Mieb.  096;  It 
AflL  8t  Bop.  868;  aod  aoto;  Merrktm  r.  MHcMX^  16  Me.  499;  29  Abl  Dee. 
514^  aad  note;  8<mtkwaiem  H.  M.  Ob.  r.  ilfldMl  89  Ga.  486;boltbodedB0- 
tioo  ol  mdioe  from  want  of  probable  oaaae  iv  not  a  neoeaeary  one:  Smkk  ▼• 
Bmrm,  106  Ha  94;  27  Am.  81  Rep^  829,  and  note;  see  Chhago  9t6,B,  R. 
Ok  ▼.  iCKdU;  86  Keb.  216. 

Haijgioos  PaonaunoN.— I^n  Bubokt  of  PBoniro  Pbobivli  CUvn 
iaapoB  Iba  defaadant^  who  moet  rebal  the  prima  fatk  pcoof  U  ioq^iad  mal* 
iee  agaiaet  lunu  OdhUment  ▼.  Onpper^  41  La.  Ana.  803. 

Mauoeoob  Pbobbovtiom  —  Pbobablb  Cavsb.  —  An  aneet  and  proeeeatien 
iaititBted  marely  to  enforoe  a  eiTil  right  is  without  probable  oaoee:  /odbfoa 
▼•  liaafagrcm,  47  Kan.  896;  27  Am.  St  Rep.  800,  endnote.  If  the  proeeoBtor 
deei  aat  in  faot  beiiere  the  aooaaed  to  be  gniltj,  the  defeoee  U  probable 
eaaw  eaanot  eziett  Ball  r.  Bawbg,  98  OaU  222;  27  Am.  St.  Bep^  174|  aad 
Bole;  extended  note  to  Am  t.  i/toa,  26  Am.  St.  Bep.  188.  To  oeottitBta 
prefaaUe  oanee  for  a  oriminal  proeecntion,  the  proaeoator  need  not  aet  from 
pablie  BMtiTea:  Ifoodmaa  ▼.  PrueoU,  66  K.  H.  224. 

llAumous  PBoaaoonoir.  —  Mauob:  See  extended  note  to  So$9  ▼•  ffkoo% 
at.  Bepi  127. 
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US  Alabama,  MO.] 
..To  OoBwmvvm  a  CoHTXBSioir,  there  mnet  be  a  tortiooa  dstea^ 
tioa  of  pertoaal  property  from  the  owner,  or  its  deBtmotion«  or  an 
axdoeion  or  defiaooe  of  the  owner's  right,  or  a  withholding  of  the  poa- 
wmAfm  Bnder  a  olaim  of  title  inoonsistent  with  that  of  the  owner. 

PUDOBB  IB  HOT  OviLTT  OT  Ck>NTXBsroH  of  stook  pledged  to  him,  if  hesellB' 
it  withoat  giving  notioe  to  the  pledf^or  and  reporte  the  sale  at  being; 
mda  to  another  person,  who  surrenders  the  oertifioata  and  obtains  new 
«Bea  in  bis  own  name,  if  snob  person  never  paid  anything,  and  his  name 
was  need  by  the  pledgee  to  effeot  the  sale  for  the  latter's  interest,  and 
the  stook  wsa  always  in  the  possession  of  each  pledgee^  and  he,  on  learn- 
lag  that  the  sale  was  inralid  for  want  of  notioe  to  the  pledgor,  there^ 
after  gave  new  notioe  to  the  latter,  and  nnder  snob  notioe  eold  the  stook 
aad  applied  the  prooeeds  towards  the  payment  of  the  debt  seoared  by 
the  pledgor. 

Iyidbbob.  —  Booxs  ot  a  Pritatx  Ck>BroBATioir  are  not  admissibla  as 
erigiaal  evidenoe  against  third  persons  of  faots  therein  stated,  when  the 
person  who  made  the  entries  in  snob  books  is  aUve^  and  may  be^  bnt  i» 
Bol^  called  npoa  to  testify  oonoeming  the  foots  detailed  therein. 

BfiDKHOB.  —  BooKB  OT  A  Stook  Exghanox  are  not  admissible  against  a 
pledgor  for  the  purpose  of  showing  that  certain  ttooks  were  sold  as 
direoled  by  a  power  of  attoni^  axacnted  by  him,  the  data  of  the  esAs^ 
tba  ptioe  realised,  if  the  seerstary  who  kept  such  hooka  is  still  liv* 
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.    IhMigh  llMsloekcsohMftwM  by  Um  power  ofaltonMyMBtlitvted 
.    Afnl  «f  tiM  pMfor  for  Um  pwpoM  €<  wiking  the  nlei 
BfXDurcB.  —  DBOLAmATiom  ahd  AininnoHi  ov  av  Aasar  m  to 

do  not  biad  Ua  priaeipelt  And  Are  nol  idnuMiXiU  as 


Damaoh^  HiAflOHi  OF,  vm  OurmtaiOK.  -—If  there  ie  »  wroogfiil 

▼enuMi  of  aloek  by  »  pledfoe,  the  proper  meMiire  of  duuiges  thorefor 
ia  the  yaloe  of  tto  atook  at  the  time  of  the  oooTonioD,  with  intoroot 
thereoo  from  aiieh  tine;  but  the  jury  nay*  in  their  discretioii,  if  thoy 
think  the  joatioe  of  the  eaae  reqniree  it^  giTo  tho  higheat  Taloo  of  tbo 
afeoefc  at  any  time  between  tho  oonvoraion  and  tho  triaU 


Aonoir  against  R.  J.  Terry  upon  a  promissory  note  iMiyabl# 
to  the  cashier  of  the  bank.    The  defendant  pleaded  as  a  set* 
off  that  fifty  shares  of  stock  of  the  Edison  Electric  Compan j, 
of  the  Yalue  of  five  thousand  dollars,  had  been  sold  by  defend* 
ant  and  oonyerted  to  its  own  use,  also  failars  of  consideration^ 
in  that  the  note  sued  npon  was  given  for  snoh  stock,  which 
was  not  delivered  to  defendant,  and  finally,  by  way  of  conn* 
terclaim,  that  the  said  shares  were  held  as  collateral  security 
for  the  payment  of  the  note,  and  had  been  sold  without  an- 
thority  and  converted  to  plaintiff's  use.    At  the  trial,  there 
was  evidence  tending  to  prove  that  the  stock  had  been  sold 
without  giving  the  pledgor  notice,  and  subsequently,  that  a 
sale  thereof  had  been  made  after  notice  and  the  proceeds  ap» 
plied  to  the  payment  of  the  debt  secured.    The  jury  was  in- 
structed that  "if  there  was  a  wrongful  conversion  of  the  stock 
of  the  plaintiff,  then  a  proper  measure  of  the  defendant's 
damages  on  account  of  said  conversion  would  be  the  value  of 
the  stock  at  the  time  of  the  conversion,  with  interest  thereon 
from  the  time  of  the  conversion  to  the  time  it  was  applied  as 
a  credit  on  defendant's  note;  but  the  jury  may,  in  their  dis- 
cretion, if  they  think  the  justice  of  the  case  requires  it,  give, 
in  case  of  such  wrong,  the  highest  market  value  of  the  stock 
at  any  time  between  the  conversion  and  the  trial."    The  de- 
fendant asked  for  the  following  instructions,   which  were 
refused:  1.  *'  If  the  jury  find  that  the  plaintiff  converted  the 
defendant's  stock,  and  that  the  value  of  said  stock,  with  the 
dividends  thereon  added,  amounts  to  more  than  the  balance 
due  on  the  note,  the  jury  should  say,  *  We,  the  jury,  find  for 
the  defendant  against  the  plaintiff,  and  assess  his  damages  at 

I .'  '*    2.  "  The  purchase  of  Terry's  stock  by  plaintiff,  and 

having  the  certificates  for  the  same  canceled  on  the  books  of 
the  Edison  Electric  Light  and  Illuminating  Company,  and 
reissued  to  White,  was  a  conversion  of  the  stock  by  plaintifll^ 
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&  '^TIm  transfor  of  the  R.  J.  Terry  stock  to  F.  &  White  oper- 
ated as  a  discbarge  of  said  itock  from  the  pledge  as  collateral, 
and  rmiiTeated  Terry  with  the  right  and  title  to  said  stock.'' 
4.  '^  The  evidence  in  the  case  fails  to  show  that  the  defend- 
snf  s  stock  was  sold  in  accordance  with  the  power  of  attomqr 
ghon  by  him."  6.  **  If  the  jary  belieye  that  plaintiff  con- 
verted  the  defendant's  stock,  then  they  may  charge  defendant 
[plaintiff?]  with  the  highest  market  price  shown  by  the  proof^ 
and  also  the  dividends  shown  by  the  proof|  if  any  shown  to 
have  been  paid  on  said  stock,  and  this  amount  should  be  set 
off  against  the  note;  and  if  thero  is  a  balance  over  after  pay* 
ing  the  note,  the  verdict  should  be  fur  the  defendant"  6i» 
^The  court  charges  the  jury  to  find  for  the  defendant,  if  they 
believe  the  evidence."  7.  **  If  the  jury  believe  from  the  evi- 
denee  that  there  was  no  consideration  for  the  note  sued  on, 
they  will  find  for  the  defendant" 

Xans  and  WhiU^  for  the  appellant 


Ca&aa<8t  and  WeaUey^  and  MowUfoy  and  Tamiinmm^  for  the 
raspondent 

CoLXMAN,  J.  The  assignments  of  error  present  no  question 
which  brings  beforo  us  for  consideration  any  ruling  of  the 
court  upon  the  pleadings.  The  contention  that  the  note  sued 
upon  was  without  consideration,  or  that  it  was  given  with  the 
privilege  to  cancel  the  same  within  ninety  days,  is  without 
merit  The  proof  shows  that  the  Edison  Electric  Illuminat- 
ing Company  received  from  the  bank  the  money  for  which 
the  note  was  given,  and  in  consideration  thereof  fifty  shares  of 
its  stock  was  issued  in  the  name  of  the  defendant,  B.  J.  Terry, 
and  numbered  26  and  27,  each  for  twenty-five  shares.  The 
first  note  was  made  in  June,  1887,  renewed  and  extended,  with 
the  interest  added,  in  September,  1887,  and  again  in  October, 
1887,  again  in  January,  1888,  and  again  in  April,  and  again 
in  May,  1888,  at  which  time  the  note  sued  upon  was  executed. 
The  certificates  of  stock  were  indorsed  by  R.  J.  Terry  in  blank, 
were  attached  to  and  pledged  to  the  bank  as  collateral  to  se- 
cure the  payment  of  the  note,  and  afterwards  other  collaterals 
were  pledged  to  further  secure  the  payment  of  the  note.  In 
July,  1888,  R.  J.  Terry,  in  writing,  constituted  and  appointed 
R.  D.  Johnston,  who  was  the  president  of  the  bank,  his  attorney, 
to  sell,  through  any  stock-broker  he  might  select  on  the  Stock 
Sxchange,  the  fifty  shares  of  stock  pledged,  the  proceeds  to  be 


90^        Twmn  t.  Bimiiicnuif  Njaiomaii  Buol    [JJ«bftiDft^ 


sppIM  to  (he  note.    A  m«rs  ttatemmt  of  the  iMii  ii  m  sofi- 
oieni  antwef  to  these  two  groaadi  of  eoatontioD. 

It  is  next  oontonded  that  the  pledgee  was  goiliy  of  s  ooik 
vereion  of  the  itook  pledged.    The  pledgee,  without  notiee  to 
tile  pledgor,  sold  the  stock  hypotheested,  and  Fraak  &  WhHe 
WM  reported  as  the  porohaser.    The  origfaial  certifieates,  Nosl 
28  and  27,  were  sorrendered,  and  new  certificates  issned  in 
the  name  of  Frank  8.  White,  nnmbered  89  and  90.    These  oei^ 
tificates  were  indorsed  in  blank  by  White,  and  remainod  ia 
the  possession  of  the  bank.    The  proof  shewed  that  Whito 
noTer  paid  anything  for  the  certificates,  or  claimed  them;  that 
his  name  was  merely  ased  by  the  bank  as  a  conTenienoey  in 
order  to  eflTect  a  sale  of  the  stock,  and  that  the  bank  was  the 
real  purchaser.    After  this  sale,  the  pledgee^  learning  tiiat  a 
sale  of  the  pledge  conld  not  be  legally  made  withoal  notice  to 
the  pledgor,  notified  R.  J.  Terry,  in  writing,  of  the  intontton  to 
sell  the  stock.    The  proof  shows  that  the  bank  held  the  cer- 
tificates of  stock  all  the  time  they  were  in  the  name  of  While, 
aad  daring  this  time  it  was  in  the  power  of  the  bank  to  retam 
the  stock  to  the  pledgor  upon  the  payment  of  the  noto  to  se- 
cure which  the  stock  was  hypothecated. 

In  the  case  of  Day  t.  JTolmes,  103  Mass.  806,  it  was  held 
that  where  there  was  no  contract  of  sale  of  the  stock,  no  money 
or  other  consideration  paid  or  agreed  to  be  paid  therefor  by 
the  transferee,  and  the  stock  was  taken  back  by  indorsement 
in  blank  from  the  transferee,  so  that  the  stock  remained  under 
the  control  of  the  pledgee,  ready  for  delivery  to  the  pledgor 
on  payment  of  the  note,  there  was  no  conversion;  and  the 
same  rule  was  declared  in  Fay  v.  Oray^  124  Mass.  600.  To 
constituto  a  conversion,  there  must  be  a  tortious  detention  of 
the  property  from  the  owner,  or  its  destruction,  or  the  ezda* 
sion  or  defiance  of  the  owner's  right,  or  a  withholding  of  the 
possession  under  a  claim  of  title  inconsistent  with  that  of  the 
owner:  Conner  v.  AUen^  83  Ala.  516;  Thweat  v.  8tamp§,  67 
Ala.  98;  Penny  v.  StaU^  88  Ala.  106. 

The  evidence  shows  that  the  pledgee  recognized  the  stock 
to  be  that  of  Terry,  subject  to  the  hypothecation,  although  the 
certificates  were  issued  in  the  name  of  White.  The  notice 
given  of  the  intended  sale  of  the  stock  on  the  Stock  Exchange 
was  a  recognition  of  the  right  of  the  pledgor.  Whether  these 
facto  were  proven  or  not  was  properly  left  to  the  jury.  The 
dealings  of  the  bank  in  regard  to  the  hypothecated  certificates 
of  stock,  the  credito  entered  on  the  note,  were  entered  on  the 
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Wdkt  «f  tlie  iMnk.  The  evidence  showB  that  the  pledget  wae 
i  itoekholder  in  the  bMik,  a  member  of  the  finance  oommit- 
tat,  and  a  director  at  the  time  and  for  some  time  after  the 
kfpotheeatioB  of  the  stocks  We  must  preanme  he  had  aoceiMi 
to  the  books,  and  knew  the  condition  of  his  note  and  collater- 
ally at  leaat  ao  long  as  he  held  this  relation  to  the  bank. 

There  is  no  difficnlty  in  tracing  the  stock  originally  issued 
bj  the  Sdison  Blectrio  Light  Company  in  the  name  of  R.  J. 
Terry  to  its  present  holder,  James  H.  Little.  The  stock* 
book  of  the  company  shows  that  Nos.  26  and  27,  of  twenty* 
tve  shares  each,  were  issued  to  R.  J.  Terry.  The  stock-book 
ftirther  shows  that  the  oertiflcates  representing  these  numbers 
iNss  rstumed  and  canceled,  and  the  same  stock  was  reissued 
la  White  as  Nos.  89  and  90;  that  these  were  returned  and 
eaaeeled,  and  feiesoed  as  101  and  102  to  B.  W.  Rucker,  and 
101  and  102  canceled,  and  reissued  to  James  H.  Little,  the 
pMsnt  bolder,  as  106  and  107. 

The  evidence  tended  to  show  that  between  the  hypotheca> 
tioo  of  the  stock  and  the  trial  the  yalue  of  the  stock  varied 
from  thirty  cents  to  par,  and  defendant  claimed  as  a  set-off 
the  highest  market  value.  As  evidence  tending  to  show  that 
the  stock  was  sold  on  the  Stock  Exchange  as  directed  by  the 
power  of  attorney  of  the  pledgor,  and  the  date  of  the  sale,  and 
the  price  at  which  the  stock  was  sold,  the  plaintiff  introduced 
in  evidence  the  books  of  the  Stock  Exchange  in  which  was 
leeorded  the  sales.  It  was  shown  that  Louis  Frierson  was 
the  saeretary  of  the  company,  that  the  entries  were  in  his 
handwriting,  and  that  he  was  alive  and  in  the  city,  and  no 
showing  was  made  to  account  for  his  absence.  It  was  testified 
that  the  book  was  the  regular  stock-book  of  sales;  that  it  was 
correctly  kept,  and  the  entries  in  the  handwriting  of  the  seo- 
vstary.  Upon  this  proof,  the  books  were  admitted  as  evidence, 
against  the  objection  of  the  defendant.  The  exception  pre- 
sents for  decision  the  question  of  the  admissibility  of  the 
books  of  a  private  corporation  as  original  evidence  against 
tbird  persons  upon  such  preliminary  proof  as  was  made  in 
this  ease. 

It  lias  been  declared  that  an  exception  to  the  general  rule 
that  the  best  evidence  must  beproduced  obtains  in  the  case 
e(  public  writings,  as  it  would  be  improper  to  permit  them  to 
be  transported  from  place  to  place.  The  Bank  of  the  State  of 
Alabama  and  its  branches  are  the  property  of  the  public,  and 
thste  eaft  be  no  doubt  that  its  books  are  public  writings,  and 
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Art  within  the  rale:  Craw/enI  t.  Branch  Bani^  8  AIa»  80l 
Mr.  Wharton  says  bank-books  are  admieeible  as  showing  a 
fMrima  facie  case  against  the  bank,  by  whom  the  entries  are 
made,  and  a  party  dealing  with  the  bank,  so  £sr  as  lie  has 
made  the  person  making  the  entries  his  agent  Entries  made 
by  strangers,  however,  without  the  knowledge  of  the  liti- 
gants, oannot  be  receiyed  as  against  either  of  the  litigants. 
Ordinarily,  bank-books  are  not  e?idenoe  in  salts  to  which 
the  bank  is  not  a  party,  without  proving  such  books  by  the 
clerk  who  made  the  entry,  if  within  process,  or  proving  his 
handwriting,  if  he  is  outside  of  process:  2  Wharton  on  Bvi- 
dence,  sec  1131.  At  common  law  the  admissibility  of  tha 
books  of  the  corporation  depended  upon  the  nature  of  the  acta 
recorded.  If  they  were  obviously  of  a  public  character,  and 
the  entries  made  by  a  proper  officer,  they  will  be  receiTed  in 
evidence  for  or  against  the  corporation:  2  Taylor  on  Evidence, 
sec.  1781.  But  the  author  does  not  extend  the  rule  to  acts 
cf  a  private  character,  where  the  corporation-  is  not  a  party. 
In  Morawetz  on  Private  Corporations,  sec.  40,  it  is  said  that 
the  books  of  a  corporation  are  admissible  against  the  com- 
pany and  its  members  only  on  the  principle  that  they  are 
admissions;  they  are  not  evidence  against  strangers.  The 
same  author  declares  that  it  is  well  settled  that  the  stock- 
books  are  admissible  as  independent  evidence  to  show  who 
are  the  stockholders  of  a  company,  although  he  adds  **  it  is 
difficult  to  support  it  by  any  principle  of  common  law":  Sees. 
76,  76.  The  Stock  Exchange  is  a  private  corporation,  and 
the  weight  of  authority  and  the  better  rule  is,  that  the  entries 
in  its  books,  as  independeut  evidence  against  third  persons, 
must  stand  upon  the  same  footing  as  entries  made  in  the 
books  of  companies,  partnerships,  and  individuals. 

In  the  case  of  Union  Bank  v.  Knappj  3  Pick.  96,  reported 
in  16  Am.  Dec,  after  reviewing  many  authorities,  in  a  note 
on  page  196  the  conclusion  reached  was  declared  to  be,  that 
original  entries,  made  in  the  regular  course  of  the  business  by 
a  third  person,  and  in  some  jurisdictions  by  the  party  in  in- 
terest himself,  are  admissible  in  evidence,  after  his  death, 
insanity,  or  absence  from  the  state,  npon  proof  of  his  hand- 
writing. If  the  person  who  made  the  entries  is  alive,  and 
within  reach  of  the  process  of  the  court,  he  must  be  called  to 
authenticate  them.  In  the  case  of  Elliott  v.  Dyche^  78  Ala. 
167,  it  was  held  that  '*  when  a  witness  is  shown  to  be  dead, 
or  beyond  the  jurisdiction  of  the  court,  written  entries  and 


Hot.  1890.]    Tsbbt  «.  BiBimittHAM  National  Bahx. 

memorials  of  a  transaction,  entered  in  the  nsnal  oonrse  of 
bosineeSy  and  which  are  shown  to  be  in  the  handwriting  of  the 
absent  oi  deceased  witness,  and  purport  er  are  shown  to  haye 
been  made  at  or  about  the  time  of  such  alleged  transaction, 
are  admissible  in  evidence  in  any  issue  involving  the  trans- 
ection to  which  thej  relate."  The  case  of  Haneoek  v.  KMy^ 
81  Ala.  878,  is  to  the  same  efTect. 

It  is  insisted  that  S.  J.  Terry  directed  that  the  Stock  Bx- 
Aange  should  sell  the  stock,  and  for  this  purpose  the  Stock 
Exchange  was  his  agent  The  power  of  attorney  of  the 
pledgor,  in  which  he  directed  that  the  stock  should  be  sold  by 
the  Stock  Exchange,  for  the  purposes  of  a  sale,  made  the 
Stock  Exchange  his  agent,  and  it  is  argued  that  Terry  is 
bound  by  the  entries  in  the  stock-book,  as  admissions  made 
by  an  agent  The  only  ground  upon  which  the  entries  could 
be  admissible  as  the  declarations  and  admissions  of  an  agent 
binding  upon  the  principal  is,  that  they  were  explanatory  of 
some  contemporaneous  act  within  the  scope  of  his  authority, 
forming  part  of  the  re$  gestm.  It  is  well  settled  that  the  ad- 
missions of  an  agent  as  to  bygone  transactions  do  not  bind 
his  principal:  Bradford  v.  Haggerthy^  11  Ala.  701;  Alabama 
€U,R.R.Co.  V.  HawU,  72  Ala.  1 17;  47  Am.  Rep.  403;  8  Brick- 
ell's  Digest,  p.  25,  sees.  107,  108;  Western  Union  Td.  Co.  v. 
IFoy,  88  Ala.  554.  The  declarations  and  admissions  them- 
selves are  not  competent  as  independent  evidence  to  prove  they 
were  made  contemporaneously  with  the  act,  or  to  show  they 
were  re$  getlm.  This  must  be  proven  by  evidence  aliunde. 
The  witness  Embrey,  by  whom  the  preliminary  proof  in  re- 
gsrd  to  the  books  was  made,  did  not  pretend  to  testify  that  he 
saw  the  entries  made,  or  knew  when  they  were  made.  His 
endence  on  this  point  was,  that  be  did  not  keep  the  books, 
but  that  Louis  Frierson,  the  secretary,  kept  them.  The  proof 
showed  that  Louis  Frierson  was  alive,  and  within  the  juris- 
diction of  the  courts  and  his  absence  was  not  accounted  for. 
The  admission  of  the  book  was  clearly  erroneous. 

The  charge  of  the  court  in  regard  to  the  measure  of  dam« 
sges  is  fully  sustained  by  the  authorities:  Linam  v.  Reevee^  68 
Ala.  89;  Burks  v.  Hiibbard,  69  Ala.  884. 

The  rulings  of  the  court  as  to  the  consideration  and  validity 
of  the  note,  and  the  conversion  of  the  stock  by  plaintiff,  as 
embodied  in  the  charges  given  and  refused,  applicable  to  the 
evidence  before  the  jury,  are  in  accord  with  the  principles 
of  law  herein  declared. 


For  tbe  •nor  ia  ftdmittiiig  io  ^mduoM  ike  book  ot  mlm  #f 
the  Stock  Bxcbange  Coid|md7,  witbouft  fimt  Jojiog  amffioiMifc 
predioaio,  tbo  canM  most  be  revexied. 

Bevenei  and  remMided.  

TttOYiR— CoHTBBnov  —  Wkat  OcMwriruTM.  —  Ooawwnknp  to  ivtoia 
troT«r»  mul  b«  a  dtttraotioB  of  tlM  pUintiif'i  prop«r^»  or  oome  vnlmwfol 
intorforonoo  with  hii  uo^  onjojmonl^  or  doninioo  ovor  il^  or  »  witfakolding 
of  finMiiiinn  sader  »  oUdm  of  tiHo  inooniiitont  vMi  tho  tillo  of  tho  owBort 
Botfm^  ▼.  Kk^,  90  Ak.  210}  84  An.  8k  B^  789,  and  oztandod  aoto;  Jfb- 
Pketers  t,  Page^  83  Me^  234;  23  Am.  8t  Bop.  772;  ond  note;  Hak  t.  Amm^ 
2  T.  B.  Hon.  143;  16  Am.  Doo.  100,  and  oztondod  noto. 

CovrwBsum  of  Plxooid  Stook— Whit  AMOumi  to:  8eo  KwOmam 
T.  Grtmbamm^  02  GbL  403;  27  Am.  St  Rop.  100}  and  8wim  w.  Wttaom^  90 
CaL  126;  20  Am.  8t  Bop.  110,  aad  note. 

CoHTnaiov  ov  Flwmxd  Siook— Dikaomiob.— ThoMOiouoof  das* 
•ago*  for  tho  wroogfol  oonTortioa  of  doliaqoonl  stoek  is  ita  Taloo  al  llio  time 
of  the  ooaToraion,  or  within  a  roaionablo  timo  thoreaftort  Bmdi  ▼.  MmUnemak 
tie.  iTy  Ckk,  10  Or.  413;  t  Am.  St  Bop.  160.  Seo  alao  Wrigki  ▼.  Bamk,  110 
K.  T.  237;  6  Am.  8t  Bop.  866,  and  noto. 

BriDnKn  —  Booxi  ot  Pbitayb  Ck>EPOBATioiri  la.  —Books  of  aoooont  of 
«  oorporafcioa  ars  not  of  thomsslTos  oompotont  oridoaoo  to  ostoblish  tho  lia» 
hility  of  a  diiootorto  tho  oorpomtion:  i^Mld  r.  IUMnmn»  126  N.  7. 113;  82 
Am.  St  Bep.  816,  aod  note.  In  an  aotion  on  an  oral  oontraot  of  insnranoo 
to  recoTor  for  a  loss  thersnnder,  the  company's  book  of  ontrios  of  risks  taken, 
in  which  the  alleged  contraot  is  not  entered,  is  not  admissible  to  proro  thai 
there  was  no  oontraot:  Satibom  t.  Fireman's  Ime.  Gbu,  16  Gray,  448;  77  Amu 
Deo.  410.  Tho  books  of  a  ocrporation  may  bo  reeeiTod  in  ovidenco  in  oontro* 
Tersios  between  the  members,  bat  they  are  not  evidence  against  strangecsi 
CbrnfMomaeoAA  ▼•  WoOpler,  3  Serg.  ft  B.  20;  8  Am.  Deo.  628,  and  note. 

BYXDurca  —  Dwolabatiovm  of  Aonra  am  to  Past  Aon  ai.  —The  doela* 
rations  of  an  agent  after  the  f aet  to  which  his  authority  extends  are  inadmia* 
aible  to  charge  his  principal:  WkU^ord  ▼•  ihirdbivn*,  1  Oill,  187;  30  Aau 
Dec.  641^  and  note;  JK^noUf  ▼.  leoivjty,  3  Bob.  (U.)  201;  38  Am.  Doo.  233;  dMf 
Amifc  T. /olMon,  1  MiU  Oonst  404;  12  Am.  Dec  640.  See  also /olenMltaal 
oCc  A  A  Ox  ▼•  Telqkum  ste.  Ox,  69  Tex.  277;  0  Am.  St  Bep.  4k 
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CmmstvrmmALhAW^TAX  Salb— Bs!nl^»lr•TIlf■ovR■raMrfflml•— 
A  pbnImm  of  land  bgr  a  ptmte  p«r^  *t  tax  wit  Is  a  wa%tmo%»  whioli.  to- 
^Hlm  with  tb«  right  of  ndmnpiioii  tbmrefroin,  is  goremsd  bf  ths  Imt 
Ib  ffwM  »t  ths  |ijn#  of  the  sals^  and  the  time  for  redemptioii  esa  neitiiMr 
ho  ^kortoBod  nor  oxtendsd  by  sabseqaent  legisUtion. 

WUIiam  B.  Lamar ^  aWtmey-g^iUTQl^  for  the  plaintiff  in  error. 
W.  B.  Oii«fM|  for  tho  defendant  in  error. 

Bahst,  C.  J.  The  fifty-fonrth  section  of  the  General  Revenne 
Act|  approved  June  13, 1887,  chapter  9681,  Lawi  of  Florida, 
anthoriaed  any  person  claiming  land  sold  for  taxes,  or  any 
eredilor  of  any  such  person,  to  redeem  the  land,  on  the  terms 
and  in  the  manner  therein  stated,  **  within  one  year  next  suo- 
eeeding  the  sale ";  and  the  fifty-seventh  section  of  the  same 
statute  enacted  that  on  the  presentation  of  the  certificate  of 
sale  to  the  cleric  of  the  circuit  court,  or  his  deputy,  ^*  after  the 
expiration  of  time  provided  by  law  in  this  act  for  the  redemp- 
tion of  land  sold  as  aforesaid,  unless  the  same  have  been  re* 
deemed,  be  shall  execute  to  the  purchaser,  or  his  heirs  or 
ssslg;nB|  a  deed  of  the  land  therein  described,  unless  it  shall 
be  shown  that  the  taxes  for  that  year  have  been  paid  before 
the  sale.'' 

In  the  case  before  us,  J.  C.  Greeley  bought  at  a  tax  sale 
made  by  D.  P.  Smith,  as  tax  collector  of  Duval  County,  on  the 
fifth  day  of  August,  1890,  the  land  mentioned  in  the  prooeed- 
ingSi  tlia  same  having  been  sold  for  the  collection  of  unpaid 
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state  and  county  taxes  asfiessed  for  the  year  1889.  Smith,  aa 
such  collector,  issaed  to  Greelej  the  usual  certificate  of  sale^ 
beariug  date  August  6,  1890,  and  afterwards  Greeley  assigned 
the  certificate  to  Rollins,  who,  on  the  tenth  day  of  Noyembeir, 
1891,  presented  the  certifioate  to  the  plaintifif  in  error,  clerk 
of  the  circuit  court  of  Duyal  County,  and  demanded  that  b» 
should  execute  and  deliver  to  him  a  tax  deed  for  the  land,  in 
accordance  with  law,  he  at  the  same  time  tendering  to  the 
clerk  his  lawful  fee  for  such  deed.  The  clerk  refused  to  issae 
the  deed,  and  thereupon  Rollins  applied  to  the  judge  of  the 
fourth  circuit  for  a  writ  of  matidamuB  to  compel  him  to  issue  it. 

The  provisions  of  the  seventh  and  eighth  sections  of  a  stat- 
ute approved  June  10,  1891,  and  entitled  '^  An  act  to  provide 
for  certifying  lands  to  the  comptroller,  upon  which  taxes  have 
not  been  paid  for  the  redemption  thereof,  and  for  the  forfeit- 
ure  and  sale  of  lands  not  redeemed  "  (chapter  4011  of  the  stat- 
utes), are  the  sole  defense  made  by  the  clerk  to  the  writ  of 
mandamw  issued  by  the  judge. 

The  effect  of  preceding  sections  of  this  statute  is,  that  after 
the  first  day  of  January,  1892,  there  should  be  no  sales  of  lands 
for  either  state  or  county  taxes,  and  that  the  tax  collectors  of 
the  several  counties  should  open  their  books  for  the  collection 
of  taxes  on  the  first  Monday  in  November,  1891,  and  close 
them  on  the  first  Monday  in  April,  1892,  and  do  likewise  £or 
each  succeeding  year,  and  when  they  shall  have  closed  their 
books  *^as  now  or  herein  provided,"  it  shall  not  be  lawful  for 
them  to  receive  further  moneys  remaining  due  for  taxes  on 
land.  All  lands  upon  which  taxes  have  not  been  paid  are 
then  to  be  certified  to  the  comptroller  and  clerks  of  the  cir- 
cuit court,  and  the  comptroller  is  required  to  make  publication 
within  one  year  of  all  lands  so  certified  to  him,  except  such 
as  may  have  been  redeemed  before  such  publication  or  are  not 
subject  to  taxation.  Redemption  in  the  offices  of  the  ccnip 
troUer  and  clerks  of  the  circuit  court  are  then  provided  tat^ 
and  the  state's  title  to  all  lands  not  redeemed  at  the  expira- 
tion of  two  years  from  such  certification  becomes  absolute,  and 
the  lands  are  to  be  placed  on  sale  by  the  state,  subject,  how- 
ever, to  the  right  of  redemption  at  any  time  after  the  expira- 
tion of  the  two  years  from  the  certification,  if  the  land  has 
not  been  sold  by  the  state. 

The  seventh  and  eighth  sections  are  as  follows:  — 

**'  Sec.  7.  No  deeds,  as  now  provided  by  law,  shall  issue 
upon  any  tax  certificate  now  outstanding,  tot  two  years  from 
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the  passage  of  this  act;  and  any  person  or  persons  whose  lands 

may  have  heretofore  been  sold  for  taxes,  and  to  which  tax 

deeds  shall  not  have  been  issued  at  the  time  of  the  passage  of 

this  act|  shall,  at  any  time  within  two  years  from  the  passage 

of  this  act,  have  the  right  to  redeem  said  lands  by  taking  the 

steps  now  provided  by  law  for  the  redemption  of  lands  from 

tax  sales. 

^  Sec  8.  Tax'deeds  to  all  lands  npon  which  tax  certificates 
may  be  now  oatstanding,  and  which  shall  not  have  been  re- 
deemed, as  provided  in  section  7,  shall,  at  the  expiration  of 
two  years  from  the  passage  of  this  act,  issue  as  provided  by 
law  at  the  time  of  the  passage  of  this  act" 

The  ninth  section  provides  for  the  grading  and  pricing  of 
all  lands  to  which  the  state  may  acquire  title  under  the  act; 
and  the  tenth  section,  for  the  sale  of  the  same  and  the  deed  of 
eoDveyance  of  those  sold.  The  eleventh  section  repeals  all 
laws  and  parts  of  laws  in  so  far  as  they  may  be  in  conflict 
with  the  act;  and  the  twelfth  section  is,  that  the  act  '* shall  be 
eonstrned  in  connection  with  the  General  Revenue  Law,"  — 
such  a  statute  (c.  4010)  having  been  passed  at  the  same  ses- 
non  of  the  legislature,  and  approved  on  the  same  day. 

The  question  presented  for  our  decision  is  the  validity  of 
the  act  of  1891,  chapter  4011,  in  so  far  as  it  proposes  to  ex- 
tend the  time  for  redemption  of  the  purchase  made  by  Greeley 
at  the  tax  sale  of  August  6,  1890.  It  is  contended  by  the 
relator  that  the  statute  is,  both  as  to  himself  and  to  Greeley, 
unconstitutional  and  void,  for  the  reason  that  it  violates  the 
contract  of  the  sale. 

The  rights  of  Greeley  and  his  assignee  are  contractual,  and 
not,  as  in  Essex  Public  Road  Board  v.  Skinkle,  140  U.  S.  334, 
a  matter  of  mere  public  regulation  or  policy,  nor  a  mere  mat* 
ter  of  law.  Greeley's  rights  arose  in  a  contract  of  bargain  and 
sale.  The  land  was  offered  for  sale  by  the  state,  through  its 
oflBcial  agent,  the  tax  collector  of  Duval  County,  under  a  stat- 
ntCj  the  validity  of  which  is  not  impeached,  and  a  compliance 
with  whose  essential  provisions  as  to  assessment  and  sale  is 
not  questioned},  even  if  it  be  that  the  appellant  could  raise 
both  or  eith^of  such  questions  in  this  proceeding.  The  land 
was  offered  for  sale  under  the  terms  and  conditions  prescribed 
by  the  act  of  1887,  chapter  3681,  and  one  of  these  was,  that 
the  purchaser  should  have  a  deed  of  conveyance  of  the  land, 
unless  the  same  should  be  redeemed  within  one  year  next 
succeeding  the  sale,  by  making  the  payments  prescribed. 
AM.  f^  kbp..  Vol.  XXX.  -  7 
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Greelej,  on  tbis  offer  being  made  at  public  outcry,  bid  for  the 

land,  and  bis  bid  was  accepted,  and  be  baving  paid  the 
amount  required  by  law,  the  formal  certificate  evidencing; 
the  «ale  to  bim,  and  stating  that  be  would  be  entitled  to  Ck 
deed  if  the  land  sbould  not  be  redeemed  within  a  year,  was 
isBued  to  bim.  The  entry  into  the  agreement  was  the  act  of 
the  parties.  The  state  offered  the  land  for  sale,  Greeley  vol- 
untarily made  a  lawful  bid,  and  the  bid  was  accepted  and 
then  complied  with.  It  was  a  contract  between  the  state  and 
Greeley,  and  its  terms  were  embodied  in  the  law  then  in  force: 
State  y.  Foley^  SO  Minn.  850.  The  terms  of  the  contract,  in 
BO  far  as  the  rights  of  the  purchaser,  and  the  duties  or  ob- 
ligations of  the  state,  are  to  be  found  in  the  law  authorising 
the  sale,  or  under  which  it  was  made.  ^^But,"  says  Judge 
Taney,  speaking  for  the  supreme  court  of  the  United  States  in 
Branson  ▼.  Kinzie^  1  How.  811,  315,  ^Hbe  mortgage  given  to 
secure  the  debt  was  made  in  Illinois  for  real  property  situated 
in  that  state,  and  the  rights  which  the  mortgagee  acquired  in 
the  premises  depended  upon  the  laws  of  that  state.  In  other 
words,  the  existing  laws  of  Illinois  created  and  defined  the 
legal  and  equitable  obligations  of  the  mortgage  contract"; 
and  in  CargiU  v.  Poto^r,  1  Mich.  869,  the  decision  was,  that 
the  law  in  existence  at  the  time  a  mortgage  was  executed  and 
delivered  was  a  part  of  the  contract  The  obligation  of  a  con- 
tract consists,  observes  the  supreme  court  of  the  United  States, 
in  its  binding  force  upon  the  party  who  makes  it.  This  de* 
pends  on  the  laws  in  existence  when  it  is  made;  these  are 
necessarily  referred  to  in  all  contracts,  and  form  a  part  of 
them,  as  a  measure  of  the  obligation  to  perform  them  by  the 
one  party  and  the  right  acquired  by  the  other.  There  can 
be  no  other  standard  by  which  to  ascertain  the  extent  of 
either  than  that  which  the  terms  of  the  contract  indicate  ac- 
cording to  their  settled  legal  meaning;  when  it  becomes  con- 
summated, the  law  defines  the  duty  and  the  right,  compels 
one  party  to  perform  the  thing  contracted  for,  and  gives  the 
other  a  right  to  enforce  the  performance  by  the  remedies  then 
in  force:  MeCraeken  v.  Hayward^  2  How.  608.  In  the  case  of 
the  sale  of  land  for  taxes,  which  can  be  authorized  only  by 
the  state,  and  to  which  the  right  of  redemption  is  a  custom- 
ary, if  not  inseparable,  feature,  defining,  if  not  limiting,  the 
rights  of  the  purchaser  and  continuing  those  of  the  defkult- 
ing  owner,  it  is  to  the  law  existing  at  the  time  of  the  sale  that 
one  reasonably  must,  and  to  it  only  that  one  naturally  would, 
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look  to  aBcertain  the  period  of  redemption  and  the  rights  of 
the  purchaser  as  to  title  and  possesBion.  The  right  of  re- 
demptioD  from  a  tax  sale  is  governed  bj  the  law  in  force  at 
the  date  of  the  sale:  Merrill  y.  Bearing^  82  Minn.  479.  That 
the  obligation  of  a  contract  to  which  the  state  is  a  party  is 
protected  from  violation  by  the  state  is  settled  law:  Cooley's 
Constitatioiuil  Limitations,  274,  275,  and  note  2;  Fletcher  y. 
Pick,  6  Cranch,  87;  Davie  t.  Gray,  16  Wall.  203. 

That  the  extension  of  the  time  for  redemption  prescribed 
by  the  act  of  1887  —  one  year  next  after  the  sale  —  to  two 
years  from  the  passage  of  the  act  of  1891,  or  in  other  words, 
from  a  day  in  August,  1891,  to  one  in  June,  1893,  is  a  mate- 
rial impairment  of  essential  rights  guaranteed  to  Greeley  by 
the  contract  of  sale,  and  a  positive  diminution  of  the  duty 
imposed  by  the  contract  upon  the  state,  seems  to  our  minds 
nndeniable,  in  the  light  of  natural  justice  and  common  reason. 
By  the  contract  right  to  a  deed  it  was  intended  and  implied 
that  upon  obtaining  the  deed  he  should  have  the  immediate 
right  to  the  ownership  and  exclusive  possession  and  use  of 
the  land,  with  all  the  beneficial  incidents  of  such  ownership. 
This  right  to  haye  a  deed  after  the  fifth  day  of  August,  1891, 
and  the  rights  incident  thereto,  were  obligations  of  the  con- 
tract, and  to  postpone,  against  the  will  of  the  purchaser  or  of 
his  assignee  the  enjoyment  of  such  rights  for  even  a  day,  or 
the  shortest  period,  to  say  nothing  of  a  period  of  nearly  two 
years,  and  this,  too,  for  the  purpose  of  offering  to  the  owner,  or 
a  creditor,  during  the  time,  the  privilege  of  redeeming,  if  he 
shall  see  fit  to  exercise  it,  is  a  vital  and  patent  impairment  of 
such  obligation.    This  view  is  fully  sustained  by  satisfactory 
authority.    Judge  Cooley,  in  his  Constitutional  Limitations, 
291,  expresses  himself  as  follows:  So  a  law  is  void  which  ex- 
tends the  time  for  the  redemption  of  lands  sold  on  execution 
or  for  delinquent  taxes  after  the  sales  have  been  made;  for  in 
SQch  a  case  the  contract  with  the  purchaser,  and  for  which  he 
has  paid  his  money,  is,  that  he  shall  have  title  at  the  time 
then  provided  by  law;  and  to  extend  the  time  for  redemption 
is  to  alter  the  substance  of  the  contract  as  much  as  would  be 
the  extension  of  the  time  for  the  payment  of  a  promissory 
note.    And  the  same  author,  in  his  work  on  tflsation,  says 
that  if  the  time  to  redeem  has  already  expired  before  the  pas- 
sage of  the  new  law,  it  is  manifest  such  law  can  have  no 
effect  upon  the  sale;  that  the  title  having  become  absolute, 
the  legislature  can  no  more  create  rights  in  the  land  in  favor 
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of  the  former  owner  than  it  can  in  favor  of  any  other  person^ 
but  if  the  time  for  redemption  has  not  expired,  and  redemp- 
tion is  still  open  to  the  owner,  the  want  of  power  is  not  so  en* 
tirely  beyond  dispute.    Observing  that  in  one  case  {Oatilt^m 
Appealf  33  Pa.  St.  94)  it  has  been  held  that  the  time  for  re- 
demption might  be  extended  from  one  to  two  years,  its  rea- 
soning being  based  on  the  liberal  construction  which  should 
be  put  upon  redemption  laws,  he  still  holds  that  the  decisions 
to  the  contrary  are  based  on  reasons  which  are  conclusive. 
*^  They,"  he  says,  ^^  plant  themselves  upon  the  principle  that 
the  obligation  of  the  contract  is  inviolable.   Now,  the  purchase 
at  a  tax  sale  is  clearly  a  contract.    It  is  made  under  the  law 
as  it  then  exists,  and  upoi)  the  terms  prescribed  by  the  law* 
No  subsequent  statute  can  import  new  terms  into  the  contract^ 
or  add  to  those  before  expressed.    If  it  could  be  changed  in 
one  particular,  it  could  be  in  all;  if  subject  to  legislative  con- 
trol at  all,  it  is  wholly  at  the  legislative  mercy":  Cooley  on 
Taxation,  2d  ed.,  644,  545.    In  Robinson  v.  HowBy  13  Wis* 
341,  the  decision  was,  that  where  land  has  been  sold  for  taxes, 
under  a  law  which  provided  that  the  owner  might  redeem  it 
within  a  specified  time  after  the  sale,  it  is  not  in  the  power  of 
the  legislature,  by  a  subsequent  act,  although  passed  before 
the  expiration  of  that  time,  to  extend  the  privilege  of  redemp- 
tion for  a  longer  period;  that  to  extend  it  would  impair  the 
obligation  of  the  contract;  and  that  an  act  proposing  to  ex- 
tend the  time  of  redemption  does  not  affect  the  rights  of  an 
assignee  of  a  tax  certificate  issued  before  the  passage  of  the 
act,  although  the  assignment  was  made  and  the  tax  deed  was 
executed  after  the  passage  of  the  extending  act  and  in  the 
form  which  that  act  prescribed.     In  State  v.  McDonald^  2& 
Minn.  145,  land  was  bought  in  by  the  state  at  a  tax  sale, 
and  the  comptroller,  pursuant  to  the  terms  of  the  law  un» 
der  which  the  sale  was  made,  sold  and  assigned  the  certifi- 
cate of  sale.    After  this  assignment  was  made,  the  legislature 
passed  an  act  requiring  every  person  holding  a  tax  certifi- 
cate to  present  the  same  to  the  county  auditor  at  least 
ninety  days  before  the  expiration  of  the  time  to  redeem, 
and  the  auditor  to  notify  the  person  in  whose  name  the  land 
was  assessed  of  the  time  when  the  period  of  redemption 
would  expire.    Hitchings,  the  assignee  of  the  certificate,  did 
not  comply  with  this  act,  and  the  relator,  the  admitiistrator 
of  the  owner  of  the  land,  claimed,  as  a  consequence  of  this 
omisaion,  the  right  to  redeem.    It  was  held  that  legislation 
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«OQld  not»  by  any  act  sabsequent  to  the  assignmenti  impair 
to  any  extent  the  right  acquired  by  the  assignee  to  the  fee- 
■imple  of  the  land,  subject  to  the  redemption  provisions  of  the 
law  under  which  the  sale  was  made,  and  that  the  subsequeat 
aet  could  noi|  without  violating  the  constitution,  be  applied  to 
a  case  where  the  right  under  the  sale  had  vested  in  any  per- 
80O,  other  than  the  state,  prior  to  its  passage.    The  doctrine 
announced  in  the  case  of  MerriU  v.  Dearing^  32  Minn.  479,  is, 
that  the  period  of  redemption  can  neither  be  shortened  nor 
extended  by  legislation  subsequent  to  the  sale.    In  Forqueran 
V.  DonnaUy^  7  W.  Va.  114,  the  decision  was,  that  a  purchaser  of 
a  part  of  a  tract  of  land  at  a  sherifif 's  delinquent  tax  sale, 
made  in  1860,  acquired  by  the  purchase,  payment  of  the  pur- 
ehaae-money,  and  delivery  to  the  purchaser  of  the  sheriff's  re- 
ceipt therefor  the  right,  if  the  land  was  not  redeemed,  in  the 
manner  prescribed  by  a  designated  section  of  the  Virginia 
code,  witliin  two  years  from  the  sale,  to  obtain  a  deed  in  the 
mode  and  manner  prescribed  by  other  sections,  with  the  fur- 
ther privilege  to  the  owner  of  redeeming  after  the  expiration 
of  one  year  from  such  two  years,  if  no  deed  had  been  made  to 
the  purchaser;  that  the  right  so  acquired  grew  directly  out  of 
the  contract  of  sale  made  in  pursuance  of  the  law  under  which 
it  was  made;  that  the  right  was  an  equitable  right  or  interest, 
entitled,  on  the  failure  to  redeem,  to  ripen  into  a  full  legal 
title,  and  was  secured  by  the  provision  of  the  constitution  se- 
curing contracts  against  violations  by  legislation.     In  Dilce^ 
man  v.  Dikeman^  11  Paige,  484,  it  was  held  that  where  lands 
have  been  sold  for  taxes  or  assessments  during  the  existence 
of  a  law  which  entitled  the  purchaser  to  an  absolute  deed,  or 
to  a  lease  for  a  limited  term,  in  case  the  premises  were  not  re- 
deemed within  a  specified  time,  it  is  not  competent  for  the 
legislature  to  extend  the  time  for  redemption,  and  thus  to 
deprive  the  purchaser  of  the  right  to  the  possession  and  enjoy- 
ment of  the  premises,  without  providing  an  adequate  compen- 
sation to  the  purchaser  for  his  loss  of  the  use  of  the  premises 
during  inch  extension, ''  when,"  says  Chancellor  Walworth  in 
this  case,  '*  Storms  became  the  purchaser  of  the  premises  in 
qceetion;  therefore,  if  these  assessments  were  valid  and  the 
sale  regular,  hia  contract  with  the  corporation,  under  the  sanc- 
tion of  the  law  of  the  state,  entitled  him  to  an  absolute  lease 
of  the  premises  at  the  end  of  the  two  years,  and  to  the  posses- 
sion and  use  of  the  same,  for  the  full  term  mentioned  in  his 
esrtificate  of  sale,  in  case  the  owners  of  the  land,  or  some  per- 
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•on  for  them,  shoald  not  redeem  the  same  within  two  yean, 
as  reqaired  by  the  laws  then  in  force.  The  question,  then, 
which  arises  under  the  act  of  the  25th  of  May,  1841,  is,  whether 
it  was  competent  for  the  legislature  to  extend  the  time  for  re- 
demption, for  six  months  at  least,  beyond  the  two  years,  and 
thus  to  deprive  the  purchaser  of  the  possession  aiid  use  of  the 
premises  for  a  part  of  the  term  which  he  had  purchased  therein» 
without  any  compensation  whatever.  It  is  true,  the  fifth  sec- 
tion of  the  act  requires  an  additional  percentage  to  be  paid 
in  case  the  owners  shall  elect  to  redeem  within  six  nsonths 
after  the  service  of  notice  upon  the  occupant.  But  such 
owners  are  under  no  obligations  to  redeem;  and  there  is 
nothing  in  the  act  requiring  them  to  pay  the  purchaser  the 
rent  of  the  land,  or  any  interest  upon  the  purchase-money, 
during  the  time  he  is  kept  out  of  possession,  where  they  ne- 
glect or  refuse  to  redeem  the  premises  within  the  six  months. 
It  is  perfectly  evident,  therefore,  that  the  effect  of  such  a  law 
upon  the  rights  of  a  prior  purchaser,  who  had  only  purchased 
a  term  of  one  year  in  the  land,  would  be  to  deprive  him  of  the 
half  of  the  value  of  his  purchase,  in  case  the  land  should  not 

be  redeemed  at  the  end  of  six  months But  in  deciding 

upon  the  constitutionality  of  a  law  which  is  general,  and  which 
in  its  operation  may  totally  destroy  the  vested  rights  of  other 
persons,  I  am  not  at  liberty  to  declare  the  law  to  be  consti- 
tutional, merely  because  the  injury  to  one  of  the  parties  in  the 
particular  case  under  consideration  is  comparatively  small. 
For  if  the  law  is  constitutional  in  reference  to  this  case, 
it  is  also  constitutional  in  reference  to  the  purchase  of  a 
term  of  (wo  or  three  years  only,  where  the  purchaser  would 
probably  lose  the  entire  benefit  of  his  purchase,  and  the  whole 
amount  paid  for  the  term,  by  the  expiration  of  such  term  be- 
fore the  termination  of  the  chancery  suit." 

We  do  not  understand  Chancellor  Walworth  to  decide  that 
it  would  be  competent  for  the  legislature  to  extend  the  time 
for  redemption  against  a  purchase  made  before  the  passage  of 
the  extending  law,  even  if  such  law  provided  just  compensa- 
tion, but  that  he  was  merely  pronouncing  judgment  upon  the 
case  before  him,  including  that  of  the  absence  from  the  stat- 
ute of  the  specified  provisions  for  interest  and  rental.  We 
fail  to  perceive  the  principle  upon  which  the  vested  right  ac- 
quired in  the  property  through  the  contract  of  purchase  could 
be  taken  away  from  one  private  person  and  vested  in  another 
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for  Ua  indiridoal  xiam  or  priyata  parposes,  even  upon  terms  of 
tin  fidlest  compensation. 

In  addition  to  these  tax  decisions,  there  are  others  of  con- 
Tmdng  analogy.     In  Bramon  y.  Kinzie^  1  How.  311,  a  mort- 
gage contained  a  power  to  a  creditor  to  sell  on  breach  of  the 
eondition,  and  thereby  pay  the  debt.    This  power,  when  given, 
was  ndid  under  the  laws  of  the  state,  and  it  was  held  that 
laws  sobseqnently  passed,  giving  the  mortgagor  twelve  months 
to  redeem  the  property  from  the  purchaser  at  such  sale,  and 
prohibiting  the  sale  of  the  property  for  less  than  two  thirds  of 
its  appraised  value,  so  altered  the  remedy  of  the  creditor  as 
to  impair  the  obligation  of  the  contract,  and  hence  were  void 
iS  to  such  mortgage,  and  a  sale  and  a  purchase  thereunder. 
See  also  McCraeken  v.  Haywardj  2  How.  608.     Oreenfield  v. 
Ikrris,  1  Sneed,  548,  adjudged  unconstitutional  and  void,  as 
to  sales  under  prior  deeds  of  trust,  a  statute  which  provided 
that  **in  all  sales  of  real  estate  thereafter  to  be  made  under 
czeeution  or  deed  of  trust  which  by  existing  laws  is  subject 
to  redemption,  if  the  debtor  is  permitted  by  the  purchaser  or 
his  assignee  to  remain  in  possession,  he  shall  not  be  liable  for 
rent  fix>m  the  date  of  the  sale  to  the  time  of  redemption;  and 
if  the  purchaser  or  assignee  shall  take  possession  under  his 
purchase,  upon  the  redemption  bj  the  debtor  he  shall  be  en- 
titled to  a  credit  for  the  fair  rent  of  the  premises  during  the 
time  they  were  in  possession  of  the  purchaser."     Carroll  v. 
Bomter,  10  Minn.  174,  is  a  case  where,  in  1858,  and  where 
sniy  one  year  was  allowed  to  a  mortgagor  to  redeem  from  a 
mortgage  sale,  the  plaintiff's  grantor  mortgaged  to  the  de- 
fendant^ and  in  1861,  when  a  mortgagor  was  by  law  allowed 
three  years  to  redeem  from  such  a  sale,  the  mortgage  was 
foreclosed  by  advertisement.    The  sheriff  who  made  the  sale 
gave  the  mortgagee,  who  was  the  purchaser,  a  certificate 
stating  that  the  purchaser  would  be  entitled  to  a  conveyance 
in  three  years  from  the  date  of  sale.    The  court  held  that 
right  of  redemption  was  governed  by  the  law  in  force  when 
the  mortgage  was  executed,  and  that  the  certificate,  nor  its 
acceptance,  did  not  affect  the  rights  of  the  parties.     See  also 
Ooenen  ▼.  Sehroeder^  8  Minn.  387.     In  HUleberi  v.  Porter,  28 
Minn.  496,  it  was  held  that  an  act  of  1878,  so  far  as  it  applied 
to  mortgages  executed  prior  to  its  passage,  and  required  to  be 
paid,  for  redemption  from  sales  under  the  powers  in  such 
mortgages,  a  greater  rate  of  interest  than  that  required  to  be 
paid  on  such  redemption  by  the  laws  in  force  at  the  time  of 
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the  exeeution  of  suoli  mortgagee,  impairs  their  obligation,  and 
is  Toid.  It  is  proper  to  note  here  a  remark  in  the  opinion  of 
the  oourt  in  this  case  as  to  certain  earlier  decisions  in  that 
state  which  might  be  relied  on  as  conflicting  with  our  views: 
*^  Stone  Y.  BoBsett^  4  Minn.  215  (298),  was  upon  a  sale  under  a 
decree  in  an  action  to  foreclose,  and  the  court  held  the  statp- 
ute  regulating  redemptions  from  sales  under  decrees  in  force 
at  the  time  of  the  sale  controlled  the  right  of  redemption. 
•  .  •  •  The  distinction  in  respect  to  rights  of  redemption  be- 
tween sales  under  decrees  and  sales  under  powers  are  more 
fully  and  clearly  made  by  the  opinions  in  Heyward  y.  Jrtdd^ 

4  Minn.  875  (483) The  decision  was  followed— not 

because  it  was  approved,  but  upon  the  rule  of  stare  decisie  — 
twice,— in  Berthold  v.  Eolman,  12  Minn.  835;  93  Am.  Deo.  234; 
and  Berthold  v.  Fox,  13  Minn.  501;  97  Am.  Dec.  243.  It  ig 
impossible  that  any  property  rights  now  depend  on  that  do- 
eision,  and  for  that  reason  we  do  not  hesitate  to  express  oar 
disapproval  of  it." 

In  Oault^B  Appealf  33  Pa.  St  94,  which  Judge  Cooley  refers 
to  in  his  work  on  taxation  as  one  sustaining  the  power  of  the 
legislature  to  extend,  by  subsequent  legislation,  the  period  of 
redemption,  the  passage  of  the  extending  act  intervened  the 
sale  and  the  execution  and  acknowledgment  of  the  deed.  The 
sale  was  made  by  the  sheriff  under  a  levari  facias  issuing  out 
of  a  court  in  which  the  judgment  had  been  entered  for  a  mu- 
nicipal paving  claim,  and  it  was  held  that  until  the  deed  was 
made  and  delivered  by  the  sheriff,  the  sale  —  which  was  re*, 
garded  to  all  intents  as  a  judicial  sale  —  was  liable  to  be  set 
aside  by  the  court  issuing  the  process,  and  to  which  it  was  re- 
turnable,  and  in  which  the  deed  was  to  be  recorded,  and  that 
80  long  as  the  sale  was  in  fieri^  it  could  not  be  called  a  per- 
fected  and  complete  sale.  The  court,  recognizing  the  rule  that 
the  obligation  of  no  contract  shall  be  impaired,  whether  it  be 
for  much  or  little,  yet  holds,  even  conceding  there  was  a  con- 
tract within  the  meaning  of  the  constitution,  that  the  several 
acts  under  consideration  constituted  a  system  of  remedies  for 
enforcing  the  taxation  power,  and  that  the  legislature,  whose 
power  to  regulate  taxation  was  absolute  and  exclusive,  and 
extended  to  seizing  and  selling  to  the  highest  bidder  the  citi- 
len's  property  without  notice  to  him,  could,  in  the  exercise  of 
this  power,  and  as  a  part  and  parcel  of  such  system,  pass  the 
redeeming  act  as  one  of  the  necessary  means  to  the  constitu- 
tional end  of  enforcing  the  payment  of  taxes;  that  the  several 
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•tatates  were  the  legislative  mode  of  attaining  that  objeety  and 
one  of  them  was  as  conetitutional  as  the  other. 

The  reasoning  of  this  decision  is  not  satisfactory  to  our 
minds.  If  it  be  that  the  judicial  feature  of  the  statutory  sys* 
tern  should  distinguish  from  those  in  which  there  is  no  such 
feature,  then  it  is  only  necessary  to  say  that  this  feature  is 
not  a  characteristic  of  our  system. 

Our  conclusion  is,  that  the  contract  rights  acquired  by  Qree- 
ley  under  his  purchase  would  be  violated  by  the  extension  of 
the  redemption  period  proposed  by  the  subsequent  statute, 
and  that  it  is  not  within  the  power  of  the  legislature  to  thus 
impair  them,  either  as  against  Greeley  or  against  his  assignee, 
whether  such  assignment  was  made  before. or  after  the  extend- 
ing statute.  This  is  not  a  case  in  which  the  state  was  the 
purchaser  at  the  tax  sale  and  held  the  certificate  at  the  time 
of  the  enactment  of  the  extending  statute,  and  subsequently 
Uansferred  it.  The  rule,  or  the  efifect  of  the  statute  of  1891, 
in  such  a  ease,  or  where  any  governmental  agency,  as  such, 
holds  the  certificate  at  the  passage  of  the  statute,  is  not  be- 
fore us  for  adjudication:  Board  of  CommWn  v.  Imcom^  93  U.  8. 
108;  Lucas  v.  Board  of  Comm^rz^  44  Ind.  524;  E$%e%  PMU 
Board  v.  ShinJde,  140  U.  8.  834. 

The  judgment  is  affirmed. 

CoHSTTTimowAi.  Law.  » iMFAiBnto  Obuoatioit  of  Oohtbaoxs  bet  Rb* 
DBKFTiOR  LiAvrs:  See  notes  to  Swbqf  r.  Qibmrn^  79  Am.  Deo.  496,  and  SuUiwam 
▼.  Btrr^,  4  Am.  St.  Rep.  152,  u  to  the  Tftlidity  of  laws  iffBcting.  titlae  ao» 
qnirad  under  judicial  sales.  In  the  latter  note  referenoe  is  made  to  Freemaa 
on  Bzecntionsw  "^^  ^^^*  ^^^^  i^  >•  "^^  ^^^  i>^^^  operating  on  the  right  of 
ledemptioD,  aa  where  the  right  to  redeem  from  ezeention  sales  is  giren  after 
the  creafcioik  of  the  debt^  are  generally,  bnt  not  nnirersally,  sustained.  la 
fhfmpmm  w,  SherrUl,  51  Ark.  453^  it  is  held  that  the  right  to  redeem  lands 
from  a  tax  sale  depends  upon  the  statate  in  foroe  at  the  date  of  the  sale.  To 
extend  the  time  for  redemption  is  to  alter  the  snbstanoe  of  the  oontraot^  and 
a  fifrtkrri  so  would  a  law  giring  a  right  to  redeem,  when^  by  the  law  nnder 
which  the  parchaae  was  mada^  the  right  to  the  deed  has  beoome  absolntet 
JMiasT.  ITH^M  98  Cal.  596. 
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tn  Flobida,  179.] 

OuimTUTioirAii  Law^Powkb  07  Lioislatitbb  otib  Dmrmanwm  Ao» 
MMOWhKDOwum.  — >Iii  the  absence  of  *ny  inhibiting  eonstitataoiiAl  lioi* 
itation,  and  ezoept  aa  against  prior  vested  ri^ta,  the  legialatnrv  ha* 
power  to  care,  by  retroactlTe  legislation,  defectiTC  acknowledgmanta  cf 
deedsi  in  all  cases  where  the  purpose  of  the  aoknowledgmant  ia  tlia 
admission  of  the  insirament  acknowledged  to  record  or  ita  aaa  «a  •▼£• 
dence. 

CknranrnrnoirAL  Law  —  Powxr  ov  Lmolatubb  oysr  Aokhowlbdokbiitb. 

—  A  statute  providing  that  deeds  theretofore  ezecated  and  aoknowl* 
edged  in  compliance  with  its  prorisions  shall  have  the  same  foroa  and 
effect  as  if  executed  after  its  passage  ralidates,  from  ita  approval,  aVwy 
prior  acknowledgment  of  a  deed  made  oot  of  the  state  conveying  land 
therein,  when  the  acknowledgment  of  aock  deed  oompliea  with  tlM  pro* 
visions  of  such  statute. 

DaCDS  —  AOKNOWLBDQMSNT  —  DlSD  A8  EVIDXHOI  TO  SUTTOBT. — Whan  » 

deed  is  referred  to  in  a  certificate  of  acknowledgment  in  such  mannar  aa 
to  connect  the  former  with  the  latter,  or  make  it  substantially  a  part 
thereof,  and,  reading  them  together,  there  eaa  be  fotind  a  aobatantial 
compliance  with  the  demands  of  the  atatnte^  the  oartificata  ahonid  ba 
sustained. 
DnDS  — ACKMOWLBDOmKTS.  —  StATDTORT  BbQUIBBKBMT   07  AH  BZTKBBB 

Statbmbmt  ov  Faot  iu  a  certificate  of  aoknowledgmant  cannot  ba  sop- 
plied  by  a  mere  presumption  of  such  fact. 
Dbbds  —  Aokmowlbdgmbnts — OmoiAL  Capaort  07  O771OBB.— A 
tificate  of  acknowledgment^  of  itaelf,  or  aided  by  the  inatmment 
knowledged,  must  show  the  title  and  character  of  the  officer  taking  the 
acknowledgment^  but  this  may  be  shown  by  the  initials  of  the  office  aa 
well  as  if  his  title  were  fully  written  out. 

DbBDS — AOKNOWLBDOMBNTS— OfTIOIAL    CAFAOZTr;  ROW  MAT  AtPBAB. — 

The  title  of  an  officer  taking  an  acknowledgment  may  be  written  oat 
fully  in  the  body  of  the  certificate,  and  when  this  is  done^  its  omiaaion 
from  the  signature  is  immaterial;  or  the  title  of  the  officer  may  ba  af* 
fixed  to  the  signature,  and  if  so,  this,  of  itself,  ia  sufficient^  and  the 
of  initials  generally  understood  to  stand  for  the  title  of  an  office 
answer  the  same  purpose  as  the  full  title. 
AoKNowLBOGMBNTS  — Initials  SurncuNT  to  Ikdioatb  Of7ioiAL  OAPAOiTr 

—  Clbrical  Erbobs  do  not  Drvkat.  —  Initials  of  title  of  an  officer  are 
aufficient  to  indicate  his  character  when  taking  an  acknowledgment;  and 
clerical  errors  are  not  permitted  to  defeat  or  render  aoknowledgmeata 
ineffectual,  when  they,  considered  alone,  or  read  in  connection  with  tha 
instrument  acknowledged,  fairly  show  a  compliance  with  the  atatnte. 

0BBD8 — Acknowlbdgmbmts  —  SumaiKNOT  07.  —  A  certificate  of  acknowl- 
edgment must  be  held  sufficient,  when  it  shows,  either  alone,,  or  aided 
by  the  instrument  acknowledged,  that  the  acknowledgment  waa  made 
before  or  taken  by  any  officer  authorifled  by  law  to  do  sa 

DbBDS— AOKKOWLBDOHBIITB  — TbOHMIOAL    EbBORS    WILL    MOT    Db7BAT. — 

It  ia  the  policy  of  the  law  to  uphold  oertificates  of  acknowledgment,  and 
whenever  substantial  compliance  with  law  is  found,  obviona  clerical 
arrora  and  all  technical  defects  or  omisaiona  will  ba  diaregardad.    Inar* 
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tifieialDMi  in  6Z«entioa  eannot  be  permiited  to  dafeal  then*  i(  lodking 
■i  lliam  M  a  wboU,  they  rsMonably  and  fairly  ooniply  with  the  law* 

t »  ACKMOWLKDaiiximi — Btidxnob  to  Sutpost — PamrMmov,  «-» 
Ih«  instranait  aoknowladged  may  bo  roaortod  to  in  topport  of  tho  ao« 
knovlodgment;  and  wben  tbo  lame  name  appoara  aa  a  wttaoH  to  tba 
ozoeotion  of  tbo  inatrament.  and  to  the  oertifieato  of  acknowledgmont  aa 
the  oiBoor  taking  it^  it  will  bo  preanmed^  in  fkTor  of  tho  oertifloate^  that 
both  namea  reprtoont  the  aamo  peraon. 
Dbm— AouiowLMDOMSiiTS — STiDKNon  TO  SunoBC  —  Wbon  a  oortiii* 
oato  of  aoknowledgmont  to  an  inatmment  atatoa  tho  title  of  an  oflloer 
not  aotbcwiaed  to  take  the  aoknowledgmenti  bot  the  aignatnre  tiierotow 
together  with  ita  tnffiz  alone,  or  road  in  connection  with  the  inatmment^ 
ahowB  an  officer  baring  anoh  anthority,  the  aignatnro  and  ita  anffix  will 


DnM  — AcKSOwLBDoiOHTi  BY  DxTDTT — FxxsuMRiOH.  —  When  an  in- 
atmment acknowledged  in  another  atate  ia  valid  if  acknowledged  before 
Vbm  clerk  of  a  courts  and  anch  inatmment  appoara  to  have  been  acknowU 
edged  before  the  depnty  derk  of  each  conrt^  and  ia  aigned  by  him  aa 
mob,  and  baa  the  aeal  of  hia  office  attache^  it  will  be  preeomed,  in  faror 
of  anch  acknowledgment,  that  the  dork  had  authority  to  appoint  a  dep- 
nty, and  that  hia  acknowledgment  ia  valid. 

DuDO— AcKirowLXDOMBiiTS  BXFORB  DxpuTT.  —  A  oortifieato  of  acknowU 
edgment  ia  not  the  lota  the  act  of  the  proper  officer  booanae  made  by  hia 
anthoriaed  deputy. 

IteM — AOKHOWLSDOMBHTS  —  PKBSUMFTXOir  IH  FaTOB  OF — OmOIAL  SbAU 

— Statntoa  regulating  the  recording  of  inttmmenta  do  not  oontemplato 
the  inscription  of  pnblio  official  oeala  upon  the  reoord.  If  an  acknowl- 
edgment of  an  inatmment  aa  recorded  ehowa  by  ita  language  that  the 
official  aeal  of  tho  officer  taking  it  waa  thereto  affixed,  the  aboence  of 
■oeh  loal,  or  of  anything  repreeenting  it,  from  the  record,  or  a  trau* 
■cript  thereof,  will  not  overcome  the  preanmption  that  the  proper  aeal 
waa  affixed  to  the  original. 

Dbss — ACKNOWI.VDOMBRT&  —  A  DBruTT  whooo  prindpal  ia  authoriied  to 
take  acknowledgmente  to  inatrumonts  may  legally  take  them  in  his  own 
name  as  deputy,  without  mentioning  hia  prinoipaL 

Accvowi;bdombmtb  —  Sbal  iks  Evidshob.  —  When  an  officer  taking  an  ac- 
knowledgment affixes  hia  official  aeal  thereto^  no  other  evidence  of  hia 
official  character  ia  required. 

iiATDTXs  OF  SuTBR  8tatb  —  EvuHDiOB  OF.  -^Gourta  do  not  take  Judicial 
notice  of  the  atatntoa  of  another  atate.  They  can  bo  proved  only  by 
prodacing  them,  or  a  certified  copy  thereof  in  evidence. 

tarns  — iRBEaXTLARITT    CaBKD    BT    STATUTB  —  EbOORD    18    EVIBBMOB. — 

When  the  enactment  of  a  statute  cures  any  irregularity  in  the  acknowl- 
edgment of  a  deed  to  land  within  the  state,  which  baa  been  previously 
executed  in  another  state,  the  record  of  anch  deed,  made  prior  to  tho 
enactment  of  the  statute,  is  also  cured  and  rendered  valid,  and  either 
iuoh  record,  or  a  properly  certified  copy  thereof,  is  admissible  in  evidence. 
Ihdbvob — GoFT  OF  Rboord  of  Dbbd— OBjBonoH,.  whxn  Waitbd.  —If 
the  introduction  of  a  certified  copy  of  the  record  of  a  deed  in  ovidoaoo 
is  not  objected  to  on  the  ground  that  it  haa  not  been  ahown  that  tha 
original  is  not  within  the  custody  or  control  of  the  party  oifering  tho 
sopy,  such  objection  will  be  deemed  to  have  been  waived. 
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FUming  and  Danid^  BuUoek  and  Burfard^  and  R  L.  Andmr 

«(m,  for  the  appellant. 

Ranby,  C.  J.  Appellant  sued  appellee  in  ejeetmeiit,  and 
the  result  was  a  judgment  in  favor  of  defendant. 

The  first  error  assigned  is  the  refusal  of  the  judge  to  admit 
in  evidence  a  certified  copy  of  the  record  of  a  deed  of  the  land 
in  controversy,  a  lot  in  Ocala,  from  Hubbard  L.  Hart  and 
Mary  Elizabeth  Hart,  his  wife,  to  A.  O.  Summer  and  Heoxy 
Smith.  The  deed  purports  to  have  been  executed  for  and  in 
consideration  of  six  hundred  dollars,  in  Thomas  County,  state 
of  Georgia,  July  9,  1863.    Its  conclusion  is  as  follows: — 

In  testimony  whereof,  we,  the  said  party  of  the  first  part» 
have  hereunto  set  our  hands  and  seals  this  the  day  and  yoar 
first  above  written.  Hubbard  L.  Habt.    [seal] 

M.  B.  Hart.  [u^^] 

Signed,  sealed,  and  delivered  in  presencCi — 
Jacob  Kubitskik. 
T.  C.  Bracewell,  J.  P. 

The  certificate  of  the  acknowledgment  made  by  tbe  graa* 
tors  of  the  execution  of  this  deed  is  as  follows:— 

State  of  Georgia,        ) 
Thomas  County.) 

Be  it  remembered,  that  on  this  twenty-second  day  of  July, 
A.  D.  1863,  personally  came  before  me,  the  undersigned  deputj 
clerk  of  the  circuit  court  in  and  for  the  county  and  state 
aforesaid,  Hubbard  L.  Hart  and  Mary  Blisabeth  Hart,  who 
respectively  acknowledged,  each  for  himself  and  herself  and 
the  said  Mary  Elizabeth  Hart,  being  absent  from  her  hus- 
band, the  said  Hubbard  L.  Hart,  acknowledged  voluntarily, 
without  fear  or  compulsion  of  or  from  her  said  husband«  that 
they  signed,  sealed,  and  delivered  the  foregoing  instrument 
for  the  purposes  therein  mentioned.  In  witness  whereof^  I 
herewith  set  my  hand  and  seal  of  office  the  day  and  j%mx 
above  mentioned.  T.  C.  Bbaoewell, 

Deputy  Clerk  8.  &  J.  0. 

The  deed,  thus  executed  and  acknowledged,  was  admitted  to 
record  in  the  ofiice  of  the  clerk  of  the  circuit  court  of  Marion 
County,  on  the  thirtieth  day  of  July,  1863,  by  the  clerk  of  that 
court  His  certificate  of  the  record  need  not  be  set  out  A  copy 
of  this  record,  duly  certified  March  19, 1888,  by  the  thenderi^ 
being  ofiered  in  evidence,  was  objected  to  by  defendant,  on  the 
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general  ground  that  the  deed  had  not  been  daly  proveiny  ao* 
knowledged,  and  recorded  as  required  by  law,  and  the  objeo* 
tion  haying  been  sustained,  the  ruling  was  excepted  ta 

The  particulars  wherein  the  acknowledgment  or  the  copy 
rf  the  record  was  objected  to  as  being  deficient  are  not  stated 
in  the  bill  of  exceptions;  still,  whatever  objection  might  have 
been  taken  here  to  the  generality  of  the  objection  below  had 
been  waived  by  the  specifications  of  the  particular  grounds  of 
objection  in  the  brief  of  counsel  for  appellant,  upon  whose  be- 
half alone  the  cause  has  been  argued  before  us:  Carpenter  v. 
Dexter,  8  Wall.  524. 

These  grounds  of  objection  are:  1.  That  it  does  not  appear 
that  the  parties  making  the  acknowledgment  were  known  to 
the  officer  taking  the  acknowledgment;  2.  A  deputy  cannot 
cannot  take  an  acknowledgment;  8.  It  does  not  appear  that 
the  officer  acted  within  his  jurisdiction;  4.  The  acknowledg* 
ment  was  taken  before  an  officer  who  had  no  authority  to  take 
acknowledgment  of  deeds  in  this  state. 

At  the  time  of  the  execution  and  acknowledgment  of  the 
deed  in  question,  viz.,  July,  1863,  the  statute  regulating  the 
acknowledgment  or  proof  made  out  of  the  state  of  deeds  con- 
veying any  interest  in  real  estate  within  the  state,  for  the  pur- 
pose of  being  used,  or  of  entitling  such  deeds  to  be  recorded 
here,  was  that  of  February  3,  1834,  entitled  ''  An  act  concern- 
ing the  authentication  of  conveyances,"  as  amended  by  act  of 
February  27,  1840.  The  first  section  of  the  act  of  1834  pro- 
vided that  the  deed  should  be  acknowledged  by  the  party  or 
parties  executing  the  same,  or  that  the  execution  thereof  by 
such  party  or  parties  should  be  proved  by  a  subscribing 
witness  thereto,  "  before  the  officers  hereinafter  named,  and 
in  the  manner  and  form  hereinafter  mentioned ";  and  its 
second  section  enacted  that  no  acknowledgment  or  proof 
of  any  such  deed  *' executed  or  acknowledged  out  of  the  state 
should  be  taken  by  an  officer  or  officers  aforesaid,  unless 
the  officer  taking  the  same  shall  know  or  have  satisfactory 
proof  that  the  person  making  such  acknowledgment  is  the 
individual  described  in  and  who  executed  the  deed  or  in- 
strument under  seal.*'  Its  third  section  provides,  ^in  ad- 
dition to  the  requisites  contained  in  the  preceding  sections," 
fiur  the  privy  examination  of  married  women  (residing  out  of 
the  territory)  executing  such  an  instrument;  and  the  fourth 
section  made  provisions  as  to  the  acknowledgments  made 
out  of  the  territory,  but  within  the  United  States,  and  was 
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supplanted  and  expreBslj  repealed  by  the  aboye-mentioned 
act  of  1840.    This  statute,  entitled  ''An  act  in  amendment 
of  the  former  act,  enacted  that  all  such  instruments  ac- 
knowledged out  of  the  territorji  but  within  the  United  States 
or  its  territories,  with  the  intent  to  be  used  or  recorded  here, 
should  be  acknowledged  or  proved  before  one  of  the  com- 
missioners  appointed  under  the  act  of  January  24,  1831,  and 
in  those  cities  or  counties  wherein  no  commissioner  *'  is  or 
shall  be  appointed  under  said  law,  or  in  case  of  his  sickness, 
death,  or  inability  to  perform  the  duties  of  his  office,  where 
he  may  have  been  appointed,'*  that  such  acknowledgment 
and  proof  might  be  taken  before  the  chief  justice,  judge,  pre- 
siding justice,  or  president  of  any  court  of  record  of  the 
United  States,  or  of  any  state  or  territory  thereof  having  a  seal 
and  a  clerk  or  prothonotary;  but  that  no  proof  of  acknowl- 
edgment taken  by  any  such  chief  justice,  judge,  presiding 
justice,  or  president  should  entitle  such  instrument  to  be  re- 
corded, unless  taken  within  some  place  or  district  to  which 
the  jurisdiction  of  the  court  to  which  he  belongs  should  ex- 
tend;  and  that  the  place  of  taking  such  acknowledgment 
should  be  set  forth  in  the  certificate,  and  also  that  the  court 
of  which  he  was  such  officer  was  a  court  of  record,  and  that 
such  certificate  of  acknowledgment  should  be  accompanied 
by  a  certificate  of  the  clerk  or  prothonotary  of  the  court, 
under  its  seal,  to  the  effect  that  the  former  officer  was  duly 
appointed  or  authorized  as  such  judge,  justice,  or  president. 
The  fifth  section  of  the  act  of  1834  relates  to  acknowledg- 
ments or  proofs  taken  out  of  the  United  States,  but  in  North 
or  South  America,  or  in  Europe;  and  the  sixth  or  remaining 
section  is,  that  the  certificate  of  such  acknowledgment  as 
aforesaid,  by  the  officer  before  whom  the  same  shall  be  taken, 
shall  contain  and  set  forth  substantially  the  matter  required 
to  be  done  or  proved  to  m^ke  such  acknowledgment  effectual 
by  this  act. 

The  above  legislation  is  to  be  found  in  Thompson's  Digest, 
181, 182,  and  McClellan's  Digest,  216,  217,  the  word  '* state" 
being  properly  substituted  for  that  of  *'  territory "  when  ap- 
plicable to  Florida. 

Thus  the  law  as  to  such  acknowledgment  or  proof  stood  in 
1873,  and  we  may  further  observe  that  up  to  this  time  ac- 
knowledgments or  proof  made  in  the  state  had  to  be  made 
before  the  officer  authorized  by  law  to  record  the  instrument,' 
or  before  some  judicial  officer:  Act  of  Nov.  15,  1828;  McClel- 
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lin'i  Digest,  sec.  6,  p.  215;  or  l>efore  a  notary  pablic:  Act  of 
Ab.g,1861;  McClellan'B  Digest,  sec.  S,  p.  792. 
It  is  entirely  clear  that   tliere  was,  in  1868,  no  law  in  this 
ittte  aaihoriring  llae  admission  to  record  of  a  deed  acknowl* 
edged  out  of  the  state,   and  in  another  state  of  the  United 
SUiei,  before  a  deputy   cleric   or  the  clerk  of  any  coart,  nor 
beforoeYen  a  judge  of  any  sncli  court  not  a  court  of  record  and 
iiATingaseal  and  clerk  or  protbonotary;  and  unless  legislation 
lubeeqaent  to  that  in  force  at  the  time  this  record  was  made 
iuui  legalixed  the  record,  tliere  was  no  error  in  the  ruling  of 
the  judge  excluding  tlie  transcript  as  evidence  under  section 
21  of  article  16  of  tlie  constitution,  which  section  is  as  follows: 
''Deeds  and  mortgages  which  have  been  proved  for  record 
and  recorded  according  to  law  shall  be  taken  as  prima  facie 
evidence  In  the  courts  of  this  state  without  requiring  proof  of 
the  execuUon.     A  c^ertified  copy  of  the  record  of  any  deed  or 
mortgage  that  has  been  or  shall  be  duly  recorded  according 
to  law  ahall  he  adn\itted  as  prima  facie  evidence  thereof,  and 
of  its  due  execution,  with  like  effect  as  the  original  duly 
^ro^ed,  provided  it  he  made  to  appear  that  the  original  is 
not  within  the  custody  or  control  of  the  party  offering  such 
copy." 

There  was  approved  by  the  governor  on  the  twenty-fourth 
day  of  February,  1873,  a  statute  entitled  ^'An  act  providing 
for  the  acknowledgment  of  deeds  and  other  conveyances," 
whoee  first  section,  after  providing  that  deeds  executed  in 
ibis  state,  of  any  interest  in  lands  herein,  shall  be  executed 
In  the  presence  of  two  witnesses,  who  shall  subscribe  their 
names  as  such,  and  that  the  persons  executing  such  deeds 
may  acknowledge  the  execution  thereof  before  any  judge, 
clerk  of  the  circuit  court,  notary  public,  or  justice  of  the  peace 
within  the  state,  enacts  that  if  any  such  deed  or  conveyance 
of  land  shall  be  executed  in  any  other  state,  territory,  or  dis- 
trict of  the  United  States,  such  deed  may  be  executed  accord- 
ing to  the  laws  of  such  state,  territory,  or  district,  and  the 
execution  thereof  may  be  acknowledged  before  any  judge  or 
clerk  of  a  court  of  record,  notary  public,  justice  of  the  peace, 
or  other  oflScer  authorized  by  the  laws  of  such  state,  territory, 
or  district  to  take  the  acknowledgment  of  deeds  therein,  or 
before  any  commissioner  appointed  by  the  governor  of  this 
t  Btate  for  such  purpose.    Its  second  section  provides  that  if 

such  deed  be  executed  in  a  foreign  country,  it  may  be  exe- 
eatod  according  to  the  laws  of  such  country,  and  that  any 
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ezecntion  thereof  may  be  acknowledged  before  certain  officen 
designated  therein,  they  being  some  of  those  designated  in  the 
fifth  section  of  the  act  of  1834,  and  others  besides.  The  third 
section  is  to  the  effect  that  if  any  such  deed  or  other  convey* 
ance  shall  be  executed  and  acknowledged  in  any  other  state 
or  country  before  any  officer  not  having  an  official  seal,  he 
shall  have  attached  thereto  a  certificate  of  the  clerk,  or  other 
proper  certifying  officer  of  a  court  of  record,  or  certificate  of 
the  secretary  of  state,  minister  extraordinary,  minister  resi- 
dent, chargS  (Taffaires,  commissioner,  or  consul,  as  the  case 
may  be,  that  the  person  whose  name  is  subscribed  to  the 
certificate  of  acknowledgment  was,  at  the  date  thereof,  such 
officer  as  he  is  therein  represented  to  be,  that  he  believes  the 
signature  of  such  person  subscribed  thereto  to  be  genuine,  and 
that  the  deed  is  executed  and  acknowledged  according  to  the 
laws  of  such  state,  territory,  district,  or  foreign  country.  The 
fourth  section  of  this  statute  is  as  follows:  Any  deed  or  con« 
veyance  heretofore  executed  and  acknowledged  in  complianoe 
with  the  provisions  of  this  act  shall  have  the  same  force  and 
effect  and  be  as  valid  as  if  the  same  had  been  executed  after 
the  passage  of  this  act.  The  fifth  or  remaining  section,  pro- 
viding that  future  conveyances  not  recorded  within  six  months 
after  their  execution  shall  be  void  as  against  subsequent  pur- 
chasers, was  held  void,  on  account  of  not  being  within  the 
expression  of  the  title  of  the  act,  in  Carr  v.  TAomoa,  18  Fla. 
736. 

A  purpose  of  this  act,  as  applicable  to  conveyanoes  made 
in  any  other  state  of  lands  located  here,  was  the  adoption  of 
the  laws  of  that  state  regulating  the  acknowledgment  of  con* 
veyanoes  of  any  interest  in  real  estate  located  there.  This  is 
made  entirely  clear  by  the  provision  of  the  third  section,  which 
requires  that  the  certificate  therein  provided  for  in  cases  where 
the  officer  taking  the  acknowledgment  has  no  official  seal 
shall  state  that  the  deed  'Ms  executed  and  acknowledged  ac- 
cording to  the  laws  of  such  state,  territory,  district,  or  foreign 
country."  This  provision  implies,  beyond  doubt,  that  wher- 
ever an  acknowledgment  shall  be  in  accordance  with  the  laws 
of  the  state  where  it  was  executed  and  acknowledged,  it  will  be 
sufficient,  however  wanting  it  may  be  in  any  requisite  pre- 
scribed by  previous  laws  of  our  own  state  as  to  acknowledging 
deeds  executed  beyond  its  limits.  It  is  unnecessary  to  stop 
to  inquire  if  the  second  section  of  the  act  of  1884  is  repealed; 
for  even  if  it  is  not,  and  a  deed  acknowledged  in  accordance 
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wiQi  its  proYisions,  as  amended,  by  the  act  of  1840,  will  still 
be  entitled  to  record,  it  is  entirely  olear  that  the  act  of  1878 
has  established  at  least  an  additional  rale,  which  renders  any 
acknowledgment  made  in  accordance  with  the  laws  of  the 
state  where  it  is  executed  suflScient,  though  its  certificate  does 
not  state,  in  compliance  with  former  legislation,  that  the 
officer  taking  the  acknowledgment  knew  or  had  satisfactory 
proof  that  the  person  making  it  was  the  individual  described 
in  and  who  executed  the  deed.  Had  the  deed  in  question  been 
executed,  acknowledged,  and  recorded  subsequent  to  the  act 
of  1873,  there  would  certainly  have  been  nothing  in  the  first 
objection  made  to  the  introduction  of  the  copy  of  the  record 
thereof^  nor  is  there  anything  in  this  objection  if  the  fourth 
section,  «upra,  of  the  act  of  1873  is  not  ineffectual,  in  so  far  as 
applicable  to  the  circumstances  of  the  case  before  us. 

The  power  of  a  legislature,  in  the  absence  of  any  inhibiting 
constitutional  limitation,  to  cure  by  retroactive  legislation  de- 
fective acknowledgments  in  all  cases  where  the  purpose  of  the 
acknowledgment  is  admission  of  the  instrument  acknowledged 
to  record,  or  its  use  as  evidence,  is,  except  as  against  prior 
vested  rights,  unquestionable.  The  legislature,  when  enact- 
ing the  statutes  of  1884  and  1840,  could  have  dispensed  with 
any  requirement  as  to  acknowledgments  to  be  found  in  them, 
and  this  being  so,  it  has  the  authority,  at  least  in  all  cases  of 
mere  irregularity,  or  where  no  vested  rights  are  affected,  the 
power  to  do  the  same  by  subsequent  legislation:  Cooley's  Con- 
Btitutional  Limitations,  5th  ed.,  458,  471;  City  of  JackscmvUls 
V.  Basneti,  20  Fla.  525;  Webb  on  Record  of  Title,  sec.  97; 
Gordon  ▼.  CoUeU,  107  N.  C.  862;  BaHon  ▼.  MorrUj  15  Ohio, 
406;  Walton  v.  Mercer,  8  Pet.  88;  Buckley  v.  Early,  72  Iowa, 
289;  Oreen  ▼.  Abraham^  43  Ark.  420;  Johneon  v.  RuhardeoUj 
44  Ark.  865. 

The  intention  of  the  legislature  in  enacting  the  fourth  sec- 
tion of  the  act  of  1873  was  at  least  to  render  valid  any  irregu- 
larity in  the  acknowledgment  of  a  deed  of  conveyance  of  land 
which  had  been  previously  executed  in  another  state,  if  the 
execution  of  the  deed  and  of  the  acknowledgment  were  in  com- 
pliance with  the  laws  of  the  state  where  the  execution  took 
placeu  This  intention  extended  to  making  the  acknowledg- 
ment as  valid,  at  least  from  the  approval  of  the  statute,  as  if, 
at  the  time  of  the  execution  of  the  acknowledgment,  the  law 
of  this  state  had  provided  that  deeds  of  conveyance  executed 
sccording  to  the  law  of  the  state  of  its  execution  might  be 
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acknowledged  according  to  the  laws  of  the  state  regulating  the 
acknowledgment  there  of  deeds  of  lands  located  here. 

Upon  the  trial  of  the  cause,  the  plaintiff,  to  support  the  in* 
trodaction  of  the  above  deed  as  testimony,  read  in  evidence 
sections  2690,  2705,  2706,  and  2707  of  the  code  of  Georgia  of 
1873.  The  substance  of  these  sections,  so  far  as  material 
here,  is  as  follows:  — 

Sec.  2690.  A  deed  to  lands  in  G^rgia  must  be  in  writing, 
signed  by  the  maker,  attested  by  at  least  two  witnesses,  and 
delivered  to  the  purchaser,  or  some  one  for  him,  and  be  made 
on  a  valuable  or  good  consideration. 

Sec.  2705.  Every  deed  conveying  lands  shall  be  recorded 
in  the  office  of  the  clerk  of  the  superior  court  of  the  county 
where  the  lands  lie. 

Sec.  2706.  To  authorize  the  record  of  a  deed  to  realty,  it 
must,  if  executed  in  (Georgia,  be  attested  by  a  judge  of  a  court 
of  record  of  that  state,  or  a  justice  of  the  peace,  or  notary 
public,  or  the  clerk  of  the  superior  court  in  the  county  in 
which  the  three  last-mentioned  officers  respectively  hold  their 
appointments;  or  if,  subsequent  to  its  execution,  the  deed  is 
acknowledged  in  the  presence  of  either  of  the  above-named 
officers,  that  fact,  certified  on  the  deed  by  such  officer,  shall 
entitle  it  to  be  recorded. 

Section  2707  relates  to  proof  by  a  subscribing  witness. 

These  sections  are  shown  by  the  code  to  be  legislation  of 
prior  date  to  the  execution  and  acknowledgment  of  the  deed 
under  discussion. 

It  is  apparent  from  the  first  of  these  sections  that  the  deed, 
considered  as  separate  from  the  acknowledgment,  was  exe- 
cuted in  accordance  with  the  law  of  Georgia;  and  as  it  was 
signed,  sealed,  and  delivered  in  the  presence  of  two  subscrib- 
ing witnesses,  such  execution  was  also,  we  may  state,  in  com- 
pliance with  our  own  laws  in  force  at  that  time  controlling 
the  mere  transfer  of  the  title  from  Hart,  and  hence  the  deed 
is  one  which,  in  so  far  as  the  conveyance  of  Hart's  fee  is  con- 
cerned, is  valid  and  effectual  under  the  laws  of  both  states. 

There  was,  in  the  Georgia  law,  nothing  requiring  the  certifi- 
cate to  state  that  the  officer  taking  the  acknowledgment  knew 
or  had  satisfactory  proof  that  a  person  making  an  acknowl- 
edgment was  the  individual  described  in  and  who  executed 
the  deed,  and  this  being  so,  the  first  objection  made  to  the 
acknowledgment  and  copy  of  the  record  offered  in  evidence 
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fails:  Brunswiek-Balle-CoUender  Co.  y.  Brackett,  37  Minn.  58; 
Sanfard  r.  BulkUy^  30  Conn.  344. 

The  second  and  fourth  objections  will  be  considered  to- 
gether. Reversing  the  order  of  their  statement,  they  are,  in 
effect^  that  the  acknowledgment  was  taken  before  an  officer 
who  had  no  authority  to  take  it,  according  to  (such  being  our 
nnderstanding  of  the  use  made  of  the  word  '*  in,"  by  counsel 
in  stating  their  fourth  objection)  the  laws  of  this  state,  and 
was  moreover  taken  before  a  deputy  of  such  officer,  and  that 
a  deputy  could  not  take  such  an  acknowledgment. 

To  decide  whether  the  acknowledgment  was  made  before 
or  taken  by  an  officer  recognized  by  the  act  of  1873  as  com- 
petent to  take  it,  we  must  first  ascertain  what  officer  took  it. 
According  to  the  body  of  the  certificate,  it  was  taken  before  a 
deputy  clerk  of  the  circuit  court  of  Thomas  County,  Georgia, 
bat  when  we  look  at  the  signature  to  the  certificate,  we  find 
that  he  does  not  sign  as  acting  in  that  capacity,  and,  more- 
o?er,  we  are  not  informed  that  there  was  any  '*  circuit  court" 
in  Gtoorgia.     Counsel  for  appellant  contends  that  the  words 
and  initials  ** '  Deputy  Clerk  S.  &  J.  GJ  stand  for  and  mean 
deputy  clerk  of  superior  court  and  justice  of  peace."    To 
reach  this  conclusion,  they  invoke  the  aid  of  the  attestation  of 
the  deed,  in  which  it  will  be  found  that  a  person  of  the  same 
name,  **  T.  C.  Bracewell,"  is  one  of  the  attesting  witnesses,  he 
affixing  to  his  signature  there  the  initials  J.  P.     There  is  no 
doubt  that  the  instrument  acknowledged  may  be  resorted  to 
for  support  to  the  acknowledgment:  Einstein  v.  Shouse^  24  Fla. 
490;  Bmntmck'Balke^CoUender  Co.  v.  Brcuikeitj  37  Minn.  58; 
Owen  V.  Baker,  101  Mo.  407;  20  Am.  St.  Rep.  618;  Wells  v. 
Aikingonf  24  Minn.  161;  Samuels  v.  Shelton^  48  Mo.  444;  Sharps 
▼.  Onne^  61  Ala.  263;  Carpenter  v.  DexUr,  8  Wall.  613;  Luff- 
lorough  V.  Parker^  12  Serg.  &  R.  48.     In  Carpenter  v.  Dexter, 
8  Wall.  613,  the  deed  purported  to  have  been  signed,  sealed, 
and  delivered  in  the  presence  of  two  witnesses,  one  of  whom 
signed  his  name  as  '*  H.  Wendell,  Jr."    The  certificate  of  ac- 
knowledgment purported  to  have  been  taken  before  and  signed 
by  **  H.  Wendall,  Jr.,  Justice  of  the  Peace,"  and  stated  that 
^the  above-named  Walter  T.  Davenport,  who  has  signed  and 
sealed  and  delivered  the  above  instrument  of  writing,  person- 
ally appeared  before  "  such  undersigned  justice  of  the  peace, 
and  acknowledged  the  same,  but  it  omitted  to  state,  in  the 
language  of  the  statute,  that  the  person  making  the  acknowl- 
edgment was  personally  known  to  the  officer  to  be  the  person 
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who  executed  the  deed,  or  had  been  proved  by  credible  wit* 
neeseB  to  be  such.    The  court,  after  observing  that  *'  one  of  the 
subscribing  witnesses  was  the  justice  of  the  peace  before  whom 
the  acknowledgment  was  taken,"  and  referring  to  the  above 
statement  of  the  certificate  as  following  immediately  the  at- 
testation clause,  remarks:    ''Read  thus,  with  the  deed,  the 
certificate  amounts  to  this:  that  the  grantor  personally  ap- 
X)eared  before  the  officer,  and  in  his  presence  signed,  sealed, 
and  delivered  the   instrument,  and  then  acknowledged    the 
same  before  him.    An  affirmation  in  the  words  of  the  statute 
could  not  more  clearly  express  the  indentity  of  the  grantor 
with  the  party  making  the  acknowledgment."    In  LaffhoT' 
ough  V.  Parker^  12  Serg.  &  R.  48,  the  statute  required  thai 
deeds  should  be  proved  by  a  subscribing  witness,  and  A  B 
made  the  proof,  which  did  not  state  that  he  was  a  subscribing 
witness,  yet  by  reference  to  the  deed  it  appears  from  his  name 
that  he  was  one,  and  the  proof  was  held  sufficient.     It  is  ap- 
parent that  in  the  former  of  these  cases  the  identity  of  the 
witness  and  of  the  person  taking  the  acknowledgment  is  pre- 
sumed from  identity  of  name,  and  that  a  similar  presumption 
is  made  in  the  second  case  as  to  the  person  subscribing  the 
deed  as  a  witness  and  the  one  proving  its  execution;  yet  the 
court  does  not  make  this  presumption  supply  of  itself,  in 
the  former  case,  the  express  statement  as  to  identity  of  the 
grantor  and  person  acknowledging  required  by  the  statute  to 
be  made.    In  the  other  case,  no  corresponding  statement  as  to 
identity  was  exacted  by  the  law  controlling  the  certificate  of 
proof  of  execution.    Where  a  deed  is  referred  to  in  a  certifi- 
cate  in  such  manner  as  to  connect  the  former  with  the  latter, 
or  make  it  substantially  a  part  thereof,  as  is  the  case  here, 
and  reading  them  together  there  can  be  found  a  substantial 
compliance  with  the  demands  of  the  statute,  the  certificate 
should  be  sustained;  but  we  cannot  supply  the  statutory  re- 
quirement of  an  express  statement  of  a  fact  in  a  certificate  by 
a  mere  presumption  of  such  fact,  and  for  the  reason  that  the 
officer's  statement,  and  not  the  presumption,  is  the  evidence 
expressly  called  for  by  the  statute  to  prove  the  particular  fact» 
This  rule  is  not  violated  in  either  of  the  above  cases,  nor  by 
our  concluding  here,  as  we  do,  that  the  witness  and  Deputy 
Clerk  Brace  well  were  one  and  the  same  person:  MoU  v.  Smithy 
16  Cal.  534;  Hogans  v.  Carruth,  18  Fla.  588.    This  conclusion 
or  presumption  does  not,  however,  render  the  certificate  of 
Bracewell  sufficient  under  the  second  section  of  the  act  of 
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1834,  tbera  being  abgent  from  it  the  fubetADtial  affirmative 
sUtement  as  to  the  identity  of  parties  to  be  fomid  in  CarpMi(#r 
T-  Ikxter,  8  Wall.  518. 

The  certificate,  of  itself,  or  aided  bj  the  instrament  acknowt 
edged,  moat  (unless  parol  evidence  be  admissible  for  such 
purpose,  —  a  point  not  presented)  show  the  character  of  the 
officer  taking  the  acknowledgment,  and  when  we  have  learned 
this  mach,  we  mnst  ascertain  whether  Le  was  authorised  to 
take  it,    The  title  of  the  officer  maj  be  written  out  tally  in 
the  body  of  the  certificate,  and  when  this  is  done,  its  omission 
from  the  signature  is  immaterial:  Colby  v.  MeOmbtr^  71  lowai 
469;  Brown  ▼.  FarraUj  8  Ohio,  140;  or  it  may  be  affixed  to 
the  signature;  and  if  so,  this  is  of  itself  sufficient:  Devlin  on 
Deeds,  sec  501 ;  Rum  v.  WingaJU,  80  Miss.  440.    The  use  of 
initials  generally  understood  to  stand  for  the  title  of  an  office 
will  answer.     In  Rowley  ▼.  Berrian^  12  111.  198,  where  an  offl* 
eer  affixed  to  his  signature,  *'  N.  P.  for  the  city  of  Quincy,  in 
Adams  County,  Illinois,"  the  initials  were  held  to  mean  no- 
tary public;  and  J.  P.  was  decided  to  signify  justice  of  the 
peace,  in  Shaituek  y.  People^  4  Scam.  477.    In  Rusb  v.  Win' 
gate,  3D  Miss.  440,  the  certificate  began,  **  State  of  Mississippi, 
Hancock  County,"  and  concluded,  "Given  under  my  hand 
and  seal,  this  day  and  year  above  written.    Lewis  Y.  Folsom, 
J.  P.  £L  C.  [Seal]."    There  was  no  other  designation  of  the 
officer,  yet  it  was  held  to  be  a  sufficient  designation  of  the 
officer  as  a  justice  of  the  peace.    See  also  FincH  ▼.  BaekuSf  18 
Mich.  218;  Sparrow  v.  Hovey^  41  Mich.  708;  State  v.  Mardey^ 
1  Over.  428;  Stinaon  v.  RuasM,  2  Over.  40;  Major  v.  State,  3 
Sneed,  15;  Burton  v.  Peitibone^  5  Yerg.  442.    In  McDonald  ▼• 
Morgan,  27  Tex.  603,  the  affidavit  of  a  subscribing  witness  to 
a  deed  executed  in  Liberty  County,  Texas,  was  made  March 
13, 1838,  before  a  person  signing  himself  "  George  W.  Miles, 
R.  L.  C,"  which  was  followed  by  a  certificate  of  the  record, 
on  May  A,  1838,  of  the  deed,  **  in  my  office,"  headed  '*  Republic 
of  Texas,  Liberty  County,"  and  signed  as  above.    A  statute  in 
1841  validated  all  records  of  deeds  acknowledged  before  cer- 
tain officers,  among  whom  was  '*  the  clerk  of  the  county  court 
In  whose  office  such  record  is  proposed  to  be  made."    The 
law  in  force  at  the  time  of  the  record  made  clerks  of  the 
county  courts  recorders  for  their  respective  counties,  and  it 
was  held  that  the  official  character  of  the  officer  as  clerk  of 
the  county  court  and  ex  officio  recorder  was  sufficiently  in* 
As  somewhat  on  the  same  line  is  Owen  y.  Baker^ 
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101  Mo.  407,  20  Am.  St  Rep.  618,  where  there  was  a  certifi- 
cate giving  at  the  outeet  the  etate  and  county,  and  signed 
**  James  C.  Jackson,  Recorder,"  and  stating  in  the  body  that 
the  grantor  appeared  "  in  open  court "  and  acknowledged  the 
deed,  such  certificate  being  followed  by  a  statement,  similarly 
signed,  twenty  days  subsequently,  to  the  effect  that  the  sub* 
scriber  had  duly  recorded  the  instrument.    The  statutes  re* 
quired  the  acknowledgment  to  be  made  before  the  circuit 
court  of  the  county  wherein  the  estate  was  situated,  and  that 
the  clerk  of  the  court  should  indorse  upon  the  deed  a  certifi* 
cate  thereof,  '^  under  the  seal  of  the  court,"   and  it  also  made 
the  clerk  of  the  designated  court  recorder  of  deeds.    *' Jack* 
eon,  who  signed  the  certificate,"  says  the  opinion,  *'  was  re* 
oorder  only  by  virtue  of  his  office  as  circuit  clerk.     Hie 
description  of  himself,  therefore,  as  recorder  indicated  likewise 
that  he  was  circuit  clerk,  and,  with  the  recitals  in  the  acknowl* 
edgmeut,  made  it  clear  that  it  was  taken  by  him  as  clerk* 
As  circuit  clerk  he  was  authorized  to  take  the  acknowledge 

ment,  but  as  recorder  he  had  no  such  authority Iwk 

this  case  the  acts  of  the  sheriff  [the  grantor]  and  court  de- 
scribed in  the  certificate  of  Jackson  were  valid  if  performed 
before  him  as  circuit  clerk,  but  not  as  recorder." 

Not  only  do  the  courts  hold  initials  sufficient  to  indicate 
the  character  of  the  officer  taking  an  acknowledgment,  but 
they  do  not  permit  clerical  errors  to  defeat  or  render  acknowl* 
edgments  ineffectual,  when  they,  considered  alone,  or  read  in 
connection  with  the  instrument  acknowledged,  fairly  show  a 
substantial  compliance  with  the  statute.  In  Blythe  ▼.  Hou%» 
ion^  46  Tex.  65,  79,  there  was  offered  in  evidence  a  certified 
copy  of  the  record  of  a  deed,  which  was  objected  to,  on  the 
ground  that  the  certificate  of  acknowledgment  did  not  show  of 
what  county  the  officer  giving  the  certificate  was  notary  pub- 
lic, nor  that  he  was  a  notary  public  when  the  acknowledg- 
ment was  taken.  The  certificate  commenced,  '^The  state  of 
Texas,  county  of  Hopkins,"  and  recited  the  appearance  of  the 
parties  before  the  **  undersigned  authority,"  and  concluded, 
^  Witness  my  hand  and  official  seal  at  Douglass,  this  sixth 
day  of  October,  A.  D.  1854,"  being  signed,  ''John  R.  Clute^ 
Notary  Public,  N.  C."    *'The  objection,"  says  the  supreme 

court  of  Texas,  *'was,  we  think,  properly  overruled 

The  discrepancy  between  the  county  named  in  the  outset  and 
the  letters  designating  his  county  appended  to  the  signatures 
might  easily  be  accounted  for,  and  certainly  was  not  of  suffi- 
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eiflni  importance  to  invalidate  the  record/*  In  reaching  this 
eoQclaeion,  the  court  remarks  that  McDonald  v.  Morgan^  27 
Tex.  503,  **  is  nearly  in  point  as  to  the  sufficiency  of  the  sig- 
nature, which,  it  mast  be  assigned,  was  aathenticated  with 
the  official  seal  of  the  notary,  showing  the  words  *  Notary 

Pablic,  connty  of ,  Texas.'"  Merehanti*  Bank  v.  Harriaonf 

39  Ha  433,  93  Am.  Dec.  285,  is  a  case  in  which  the  notary 
poblic  who  took  the  acknowledgment  of  a  deed  offered  in  evi* 
dence  described  himself  in  the  body  of  the  acknowledgment  as 
a  notary  pablic  within  and  for  the  county  of  Livingston,  bnt 
appended  to  his  signature  his  official  character  in  the  follow- 
ing words:  "Notary  Public,  Howard  County";  and  the  su- 
preme ooort  said  they  were  inclined  to  think  that  the  deed 
should  have  been  admitted,  but  being  excluded,  there  was 
still  evidence  enough  to  show  a  prima  fade  right  to  recover. 
In  Agan  v.  Shannon^  103  Mo.  661,  the  certificate  of  acknowl- 
edgment, after  stating  that  W.  L.  H.  Frazier  appeared  in  the 
probate  court,  in  open  court,  and  acknowledged  the  deed,  con- 
doded,  including  the  signature,  as  follows:  '*In  testimony 
whereof,  I,  W.  L.  H.  Frazier,  judge  of  said  court,  have  here- 
unto set  my  hand  and  affixing  my  private  seal M.  L. 

Wyrick,  Probate  Judge."  A  private  seal  was  affixed,  and 
there  was  also  a  statement  that  no  seal  of  office  had  yet  been 
provided.  It  was  held,  overruling  Lincoln  v.  Thompson^  75 
Mo.  623,  that  the  certificate  was  good. 

Viewing  the  certificate  of  acknowledgment  in  the  light  of 
the  Creorgia  law,  it  must  be  held  sufficient,  if  we  can  learn 
from  the  certificate,  either  alone  or  aided  by  the  instrument 
acknowledged,  that  the  acknowledgment  was  made  before  or 
taken  by  any  officer  authorized  by  such  law  to  do  sa  From 
the  Creorgia  law  as  proved,  it  appears  that,  among  other  offi« 
cers,  either  a  clerk  of  the  superior  court  or  a  justice  of  the 
peace  could  take,  in  that  state,  an  acknowledgment  of  a  con- 
veyance of  land  situate  therein;  and  hence  if  the  description 
fidloiring  and  constituting  a  part  of  the  signature  fairly  indi- 
cates either  of  these  officers,  the  acknowledgment  must  be 
BQstained.  Invoking,  as  we  lawfully  may  and  properly 
should  do,  the  aid  of  the  attestation  of  the  deed,  our  con- 
dnsion  is,  that  each  of  the  above  official  capacities  is  suffi- 
dently  indicated.  The  final  C  may,  in  the  light  of  the 
authorities,  be  regarded  as  a  clerical  error,  and  intended  for 
a  P,  and  so  treating  it,  the  quotation  would  read,  ''  Deputy 
dirk  of  the  superior,  and  justice  of  the  peace."    The  omission 
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of  the  word  **  court/'  or  the  letter  C,  as  standing  for  ^*  Gourty** 
after  the  letter  S,  cannot  be  regarded  as  materiali  but  its  ab- 
sence, in  view  of  the  liberal  principles  of  law  alwajs  obtaining 
and  to  be  applied  in  support  of  these  instruments,  will  be 
supplied.    The  letter  S  can,  in  yiew  of  the  Qeorgia  law,  be 
given  no  other  signification  than  as  standing  for  ^'superior"; 
and  informed,  as  we  are,  by  this  law  that  a  clerk  of  the  supe- 
rior court  may  perform  the  official  functions  in  question,  we 
must  elect  between  ignoring  the  clear  indication  of  the  words 
*' deputy  clerk  superior,"  and  defeating  the  acknowledgment, 
or  of  regarding  them  in  the  light  of  the  statute  and  supplying 
the  word  ''court"  as  a  clerical  omission,  and  sustaining  the 
certificate.    Instruments  like  these,  say  the  authorities,  must 
be  construed,  Ui  res  magis  valeat  quam  pereat;  and  in  dealing 
with  them  it  should  be  the  aim  of  tlie  courts  to  preserTe,  and 
not  to  destroy:  Einstein  y.  Shouse,  24  Fla.  490;  KeUy  y.  Cal-* 
houn,  95  U.  S.  710;  Carpenter  v.  Dexter^  8  Wall.  613;  TaueJi- 
ard  y.  Crow,  20  Cal.  150,  160;  81  Am.  Dec.  108.    It  is  the 
policy  of  the  law,  obseryes  the  supreme  court  of  Minnesota  ia 
Brunswick'Salke-Collender  Co.  y.  Brc^ckettj  87  Minn.  58,  to  up- 
hold certificates  of  this  character,  and  whereyer  substance  is 
found,  obyious  clerical  errors  and  all  technical  omissions  or 
defects  will  be  disregarded.    Again,  should  we  read,  as  it 
might  be  said  we  should,  the  final  C  as  standing  for  or  in- 
tended  to  indicate  the  ''court,"  so  that  the  entire  suffix  to  the 
signature  should  read,  "Deputy  clerk  of  superior  and  justice 
court,"  it  seems  to  us  entirely  clear  and  reasonable  to  hold 
that,  thus  read  in  connection  with  the  attestation,  it  was  in- 
tended by  the  officer  to  indicate  his  dual  official  capacity  of 
clerk  and  justice.    If  nothing  followed  the  signature  but 
•'J.  C,"  or  "justice  court,"  we  would  be  obliged,  in  yiew  of 
the  attestation  and  the  law,  to  hold  that  it  was  a  clerical 
error  or  an  inaccuracy,  and  intended  to  indicate  the  official 
character  of  justice  of  the  peace;  and  it  is  nothing  more  than 
reasonable  to  hold  that  the  last  two  initials,  if  to  be  read,  the 
former  as  "justice,"  and  the  latter  as  "court"  or  ''courts,'' 
were  used,  the  former  as  standing  for  justice,  and  the  latter 
as  applying  not  only  to  it,  but  also  to  "  superior,"  as  indicated 
by  the  letter  S.    Again,  if  it  is  to  be  assumed  that  J  does  not 
stand  for  "justice,"  but  for  some  other  word,  there  is  still 
enough  to  signify  the  office  of  the  clerk  of.  the  superior  court. 
Inartificialness  in  the  execution  of  these  instruments  oannot 
be  permitted  to  defeat  them,  if,  looking  at  them  as  a  whole. 
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ir»  find  thai  th«7  reasonablj  and  fairly  indicate  a  oomplianoe 
with  the  law. 

In  reaching  this  concloeion,  we  have  not  overlooked  the  nee 
of  the  word  "oircnit,"  in  the  body  of  the  certificate.  Our 
judgment  ae  to  this  is,  that,  in  the  absence  of  evidence  that 
there  is  any  snch  court  in  Greorgia,  the  suffix  to  the  signature 
must  control,  as  showing  that  the  person  taking  the  acknowl- 
edgment  was  acting  in  the  authorized  official  capacity  indi* 
oated  by  it^  and  that  the  word  "  circuit "  was  written  at  least 
unadvisedly,  even  if  by  the  officer  himself,  and  is  to  be  con^ 
trolled  by  the  designation  following  his  signature,  which  is  to 
be  presumed  to  have  been  made  by  him,  and  to  have  been  a 
subsequent,  if  not  the  last,  act  in  the  matter:  Carlisle  v.  Car* 
UtU,  78  Ala.  542. 

In  what  has  been  said,  the  fact  that  the  acknowledgment 
was  taken  by  a  deputy,  if  taken  in  the  capacity  of  clerk  of 
superior  court,  instead  of  that  of  a  justice  of  the  peace,  has 
not  been  noticed.  In  Hope  v.  Sawyer^  14  111.  254,  a  question 
arose  upon  the  legality  of  the  record  in  Illinois  of  a  deed  ac- 
knowledged in  Missouri,  the  certificate  of  acknowledgment 
being  signed  in  the  name  of  the  clerk  of  the  circuit  court, 
^by  B.  Baker,  Deputy  Clerk."  It  was  objected  that  the  ac- 
knowledgment should  have  been  made  before  and  certified  to 
by  the  clerk  in  person.  "  The  objection,"  says  the  opinion, 
**is  not  well  founded.  The  acknowledgment  purports  to 
have  been  taken  by  the  clerk,  and  it  is  certified  in  bis  name 
and  under  the  seal  of  the  court.  Privia  facie^  this  is  sufficient. 
The  seal  of  the  court  proves  itself,  and  we  must  presume  that 
it  was  affixed  by  the  proper  officer.  The  presumption  is,  that 
tbederk  was  authorized  by  the  laws  of  Missouri  to  act  through 
a  deputy,  and  that  Baker  was  regularly  appointed  as  such. 
The  deputy  had  the  power  to  use  the  name  of  the  clerk  and 
attach  the  seal  of  the  court  .  •  •  •  The  certificate  in  question 
was  none  the  less  the  act  of  the  clerk  because  made  by  his 
authorised  deputy":  Devlin  on  Deeds,  sec.  475;  Webb  on 
Record  of  Title,  62.  In  Small  v.  Field,  102  Mo.  104,  where 
an  acknowledgment  of  a  deed  to  land  in  Missouri,  taken  be- 
fore a  deputy  clerk  of  a  territorial  district  court  in  Washing- 
ton Territory,  was  held  sufficient,  notwithstanding  the  statutes 
of  the  United  States  providing  for  the  appointment  of  the 
clerk  of  such  court  made  no  provision  for  a  deputy,  though 
deputy  clerks  of  territorial  courts  are  expressly  spoken  of 
elsewhere  in  the  statutes,  the  supreme  court  of  Missouri  ob* 
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lerved:  **  If  Deoessarj  to  uphold  this  certificate,  we  would  pre- 
sume that  a  law  of  the  territorial  legislature  was  in  existence 
authorizing  the  appoiutment  of  a  deputy  clerk More- 
over, the  seal  of  the  court,  being  affixed  to  the  certificate,  car- 
ries with  it  prima  facie  evidence  that  it  was  rightfully  affixed  p 
and  throws  the  burden  of  overcoming  the  prima  facie  case 
thus  made  on  the  objectors  to  the  sufficiency  of  the  certifi- 
cate": Musser  v.  Johnson^  42  Mo.  74;  97  Am.  Dec.  816. 

In  the  case  before  us  it  is  to  be  presumed  from  the  words  of 
the  certificate  to  such  effect,  that  the  seal  of  office  of  the  clerk 
of  the  superior  court  was  impressed  upon  the  original  certifi- 
cate.   The  absence  from  the  record  or  from  the  transcript  of 
such  sea],  or  anything  as  representing  it,  is  not  sufficient  to 
overcome  the  presumption  created  by  such  words.    The  ordi- 
nary provisions  of  statutes  regulating  the  recording  of  instra- 
ments  do  not  contemplate  the  inscription  of  public  official 
seals  upon  the  record:  Devlin  on  Deeds,  sec.  700;  Webb  om 
Record  of  Title,  sec.  74;  Oeary  v.  City  of  Kansas^  61  Mo.  378; 
Hammond  v.  Gordon^  93  Mo.  223;  Ingoldsby  v.  Jxtan^  12  CaL 
664;  Smith  v.  Pall,  13  Cal.  610;  Jones  v.  Martin,  16  Cal.  166; 
Onffin  V.  Sheffield,  38  Miss.  359;  77  Am.  Dec.  646;  Iledden  r. 
Overton,  4  Bibb,  406;  Sneed  v.  Ward,  6  Dana,  187;  Ballard  r. 
Perry,  28  Tex.  347;  Witt  v.  Harlan,  66  Tex.  660;  Coffee  v.  Hen^ 
dricke,  66  Tex.  676;  Gale  v.  Shillock,  Dak.,  Oct.  6,  1886;  29 
N.  W.  Rep.  666.    In  Jones  v.  Martin,  16  Cal.  166  where,  as 
here,  the  body  of  the  certificate  indicated  a  seal  by  apt  wordst 
the  words  **  No  seal"  appeared  in  the  certified  copy  where  tho 
notarial  seal  ishould  have  been,  and  it  was  held  that  these 
words  did  not  imply  that  no  seal  was  affixed  to  the  instru- 
ment by  the  notary  who  took  the  acknowledgment,  but  was  a 
mere  note  of  the  recorder  of  the  place  of  the  notarial  seal, 
which  he  probably  had  no  means  of  recording,  and  which  it 
was  not  necessary  that  he  should  record. 

As  it  is  to  be  presumed  from  these  words  of  the  certificate 
that  a  seal  was  impressed  upon  the  original,  the  only  distinc- 
tion between  the  case  at  bar  and  those  cited  from  Illinois  and 
Missouri  is,  that  here  the  certificate  is  signed  by  the  deputy 
simply  in  his  own  name,  without  using  that  of  the  clerk. 
There  is  conflict  of  authority  as  to  how  such  certificates  of  ac- 
knowledgment should  be  executed  when  they  are  made  by 
deputies.  In  Tennessee  it  was  held  {Beaumont  v.  Yeatmanj  8 
Humph.  542)  that  such  certificates  should  be  in  the  name  of 
the  deputy;  and  likewise  in  a  late  case  in  Georgia,  where  an 
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aeknowledgment  was  taken  oat  of  the  state:  McKenzie  ▼. 
/cdbem,  82  6a.  80;  and  in  California  a  certificate  was  held 
Talid  which  stated  that  ^*  before  me,  the  undersigned,  county 
derk  of  Sonoma   County^   personally    appeared/'  and   was 
signed  ''John  A.  Brewster,  Deputy  County  Clerk  of  Sonoma 
County/'  the  principal's  name  not  appearing:   Touchard  y. 
Cnnt,  20  Cal.  150;  81  Am.  Dec.  108.     See  also  Rose  v.  Nevh 
nan,  26  Tex.   131;  80  Am.  Dec.  646;  Cook  v.  Knott,  28  Tex. 
85.    In  TdtboiVs  Devisees  v.  Hooser,  12  Bush,  408,  where  the 
acknowledgment  was  in  fact  taken  by  the  deputy  clerk,  hut 
tbe  name  of  the  clerk  alone  was  signed  by  such  deputy  to  the 
certificate,  the  acknowledgment  was  decided  by  the  supreme 
court  of  Kentucky  to  he  valid,  and  this,  too,  although  the 
deputy  was  a  minor,  the  statute  not  prescribing  the  qualifica* 
tions  of  a  deputy.     The  doctrine  of  this  case  is,  that  all  official 
acts  shoold  he  done  in  the  name  of  the  clerk,  and  not  in  that 
of  the  deputy.    The  view  expressed  in  Devlin  on  Deeds,  sec.  474, 
is,  that  the  signature  of  the  deputy  alone  does  not  invalidate  the 
acknowledgment,  hut  that  the  better  practice  is  for  the  deputy 
to  sign  the  name  of  the  principal,  by  himself  as  deputy.'    That 
this  is  the  better  rule  in  all  cases  where  a  deputy  acts,  we  will 
not  deny,  but  in  view  of  the  conflict  of  authority  and  the  lib- 
eral views  governing  in  cases  of  these  acknowledgments,  we 
cannot  hold  this  certificate  invalid  on  account  of  the  manner 
in  which  the  deputy  has  signed,  but  must  regard  it  as  suffi- 
cient in  this  aspect;  and  this  being  so,  and  the  presumption 
being  that  the  official  seal  of  the  clerk  of  the  superior  court  of 
Thomas  County,  Georgia,  was  affixed  to  the  original  certifi« 
eate  of  acknowledgment,  and  rightfully  so  {Touchard  v.  Crow, 
20  Cal.  160;  81  Am.  Dec.  108;  Small  v.  Field,  102  Mo.  104), 
the  certificate  must  be  sustained,  though  executed  by  a  dep- 
uty, and  in  another  state.    That  the  act  is  one  which  in  its 
natore  may  be  performed  by  a  deputy,  cannot  be  denictd:  Dev« 
Hn  on  Deeds,  sec  473;  Webb  on  Record  of  Title,  sec.  62;  and 
there  is,  in  view  of  the  authorities  cited  above  as  to  deputies  and 
the  manner  in  which  they  may  sign,  in  tbe  fact  that  the  name 
of  the  clerk  does  not  appear,  nothing  to  except  this  certificate 
from  tbe  rule  which  presumes,  prima  fade,  that  the  appoint- 
ment of  Bracewell  a^  the  deputy  clerk  was  valid:  Hope  v. 
Sawyer,  14  la  254;  SmaU  v.  Field,  102  Mo.  104. 

If  we  refer  the  taking  of  the  acknowledgment  to  Bracewell'a 
eapadty  as  justice  of  the  peace,  then  the  certificate  showa 
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that  he  had  an  official  seal,  as  8uob  officer,  and  no  other  evi- 
dence of  such  capacity  is  required  by  the  act  of  1878,  suprm. 

In  Carpenter  ▼.  Dexter^  8  Wall.  513,  it  is  iCnnoanced  as  law, 
that  where  one  state  recognizes  acts  done  in  pursuance  of  the 
laws  of  another  state,  the  courts  of  the  former  will  take  judi- 
cial cognizance  of  these  laws,  so  far  as  may  be  necessary  to 
determine  the  validity  of  the  acts  alleged  to  be  in  conformity 
with  them.  We  find  no  other  decision  to  this  effect,  the  gen* 
eral  rule  being,  that  the  statute  law  of  another  state  is  to  be 
proved  according  to  the  law  of  the  former  in  which  the  trial 
is  had:  TtUen  v.  Oazan^  18  Fla.  751;  Sesrione  v.  Reynoldey  7 
Smedes  A  M.  130;  Wharton  on  Evidence,  sec.  302;  Oreen« 
leaf  on  Evidence,  sees.  486,  489.  We  may  remark,  however, 
that  we  are  not  advised  that  the  application  of  the  rule  an- 
nounced by  the  supreme  court  of  the  United  States  would 
have  led  to  a  conclusion  against  the  validity  of  the  acknowl* 
edgment  in  question. 

A  further  question  suggesting  itself  is,  What  effect  is  to  be 
given  the  fact  that  the  record  in  Marion  County  was  made 
before  the  act  of  1873?  Does  this  fact  except  such  record,  or 
a  transcript  thereof,  from  the  effect  of  the  provision  of  our 
constitution  set  out  above?  The  act  of  1873  was,  in  effect,  an 
amendment  of  the  existing  prior  legislation  referred  to  in  this 
opinion.  As  has  been  shown  in  the  statement  of  that  legisla- 
tion, a  purpose  of  it  was  the  regulation  of  the  acknowledg- 
ment and  proof,  made  out  of  the  state,  of  deeds  of  lands  here, 
for  the  purpose  of  their  being  used  or  recorded  here.  Upon 
the  approval  of  the  act  of  1873,  the  acknowledgment  of  the 
deed  became  as  valid  as  it  would  have  been  from  the  date  of 
its  execution  had  it  been  acknowledged  after  the  approval  of 
the  act,  and  a  record  of  this  deed  made  upon  the  originally 
defective  acknowledgment  immediately  after  the  statute  be- 
came operative  would  have  been  as  valid  for  all  purposes 
involved  in  this  cause  as  if  the  deed  had  been  acknowledged 
subsequent  to  the  approval  of  the  statute.  This  deed,  as  ao« 
knowledged,  standing  upon  the  record,  as  it  did,  at  the  time 
the  act  became  effective,  we  see  no  good  reason  why  the  record 
was  not  from  that  time  as  valid  as  if  it  had  been  made  im- 
mediately after  the  approval  of  the  statnte;  or  in  other  words, 
why  it  was  not  duly  recorded  from  that  time.  Such,  we 
think,  was  the  logical  and  necessary  effect  of  the  statute  upon 
the  existing  record.  The  deed  was  duly  recorded  from  that 
time,  and  the  record,  or  a  certified  copy,  was  admissible,  un- 


/an.  1892.]  Summbb  v.  Mitchell.  125 

der  the  seetion  of  the  oonstitution  eet  oat  above:  EaH  y.  Pugh^ 
71  Iowa,  162;  Fowler  v.  MertHl,  11  How.  875. 

Ho  objectiou  that  the  original  was  not  within  the  caetody 
•  «r  control  of  the  partj  offering  the  copy  appears  to  have  been 
mftde,  and  henee  we  conclude  that  thie  requirement  was  com- 
idied  with  or  waived. 

That  the  officer  acted  within  his  jurisdiction  appears  suffi* 
cientlj  upon  the  face  of  the  certificate:  Devlin  on  Deeds^ 
sees.  482,  486. 

Other  assignments  of  error  need  not  be  noticed. 

The  judgment  must  be  reversed,  and  remanded  for  proceed- 
bgs  not  incoDsistent  with  this  opinion.    It  will  be  so  ordered. 


AocowLBDOKSirni^  CoirantoTioirALTrT  ov  Statutes  Ck>BRBanHO  Di- 
>miva:  See  note  to  Bamei  ▼•  Bameit  16  Am.  Deo.  518,  —  a  cam  deciding  that 
nch  aets  do  not  Affect  jodgments  rendered  prior  to  their  passage.  So  where 
a  wife  joins  in  her  husband's  deed  or  mortgage  for  the  purpose  of  releasing 
dovir,  the  deed  or  mortgage  will  be  wholly  inoperative  as  to  her,  unless  it  is 
poferly  acknowledged  by  her,  and  as  against  her,  cannot  be  ralidated  by  a 
snbseqnent  statute  passed  for  the  purpose  of  oaring  such  defects:  Orove  t. 
Todd^  41  Hd.  633;  20  Am.  Bep.  76.  Bat  a  certificate  of  the  acknowledg. 
Bent  of  a  release  by  a  husband  and  wife,  omitting  to  state  that  the  wife  was 
■eparately  examined,  is  made  good  by  the  Pennsylvania  act  of  the  3d  of  April, 
1826:  TaU  t.  Stoob^oM,  16  Serg.  &  R.  35;  16  Am.  Dec.  546,  and  note  citing 
■May  cases  to  the  same  point.  In  Manufacturers^  etc.  Oas  Co.  r.  Dottglcuw, 
130  Pa.  St.  283,  and  Creawna  etc.  An'n  v.  Soweri,  134  Pa.  St  354,  will  be 
loand  a  constmction  of  the  later  Pennsylvania  act  of  1876.  See  alio  note  to 
i/erdoa  ▼.  Corey,  62  Am.  Dec  525. 

AcK]iowi.XDaMBiiT,  Debd  AS  EviDBNCB  TO  SUPPORT.  —  Certificate  of  ac« 
^owledgment  to  a  deed  is  to  be  sustained  if  possible,  and  in  support  of  it 
Inference  may  be  had  to  the  instrnment  to  which  it  is  attached:  Toucfiard 
"9.  Onm.  20  Oal.  150;  81  Am.  Dec.  108. 

ACKHOWLBDGMXNTB,  Statkmknts  Rbquibbd  IK.  —  A  ocrtificate  of  ao- 
^owledgment  of  a  deed  or  mortgage  that  fails  to  state  the  fact  of  the 
acknowledgment  is  insufficient:  Bi-yan  v.  Ramirez,  8  Cal.  461;  68  Am.  Dec. 
M.  The  certificate  need  not  be  in  the  exact  form  prescribed  by  the  stat- 
vVt^bot  must  contain  its  substance:  Binsiein  v.  Shouse,  24  Fla.  490;  and  there- 
^  the  fact  that  the  person  making  the  acknowledgment  was  known  to  the 
officer  taking  it  must  be  evidenced  by  his  certificate,  and  without  this  the 
uthentieation  is  not  such  as  to  entitle  an  instrument  to  record:  Salmon  v. 
^sf,  80  Tex.  133.  See  also,  generally,  as  to  compliance  with  statutory  re* 
^sirsmenta,  the  extended  note  to  Lmngstonr.  Ketielle,  41  Am.  Dec.  168-184. 

Pboof  of  OfViCiAL  CsARAOm.  —  Acknowledgment  is  sufficient  to  render 
s  deed  admissible  in  evidence,  when  the  notary,  in  his  certificate  to  a  deed 
coaveying  land  in  Livingston  County,  describes  himself  as  a  notary  public 
vithin  and  for  the  county  of  Livingston,  though  he  appends  to  his  signature 
the  words  "  Notary  Public,  Howard  Conaty  ":  MercJuints'  Bank  r.  Harriwn, 
IB  Mo.  433;  93  Am.  Dec.  285.  So  where  a  tax  deed,  issued  by  the  county 
elerk  of  Jaekson  County,  in  Kansas,  is  acknowledged  before  a  justice  of  the 
psaes^  nod  the  caption  or  venue  to  the  certificate  of  acknowledgment  is 
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« 


State  of  Kanm^  Jackson  Coontj^  n.,*  it  will  be  premmied  that  raeh  ae- 
knowledgment  waa  taken  by  a  Jnstioe  of  the  peace  of  Jackson  Goontj,  withia 
Kansas,  and  in  the  township  where  the  jnstioe  of  the  peace  resides  and  holds 
his  office:  Douglati  ▼•  BUhopt  45  Kan.  200.  As  to  proof  of  official  character 
generally,  see  note  to  Idmngiton  r.  KeUeUe,  41  Am.  Dea  170;  as  to  th« 
snffidenoy  of  initialB  appended  to  the  ngnatore  to  show  official  eharaetar, 
see  same  note,  17L 

Dbcim.  ^  Bfibot  of  Clkeigal  Ebrobs  nr  Aoknowlsdoiuekts:  See  note 
to  Limngdon  t.  KeUeUe,  41  Am.  Dea  174, 175.  Dating  acknowledgment  be- 
fore ezeontion  of  deed  does  not  invalidate  the  deed,  and  it  is  admissible  in 
eridence,  where  snch  antedating  was  a  mere  deriml  mistake,  which  deed 
itself  sufficiently  oorreots:  FUher  r.  Bmteher,  19  Ohio^  406;  53  Am.  Deo.  498. 

DiiM^  AcxKOWLBDomiiT  BT  Dbputt.  —  Certificate  of  acknowledgment 
attested  by  a  deputy  oonnty  derk,  with  the  seal  of  conrt  affixed,  is  sufficient  to 
anthoriae  the  record  of  the  deed,  under  lavrs  providing  that  the  acknowledg- 
ment may  be  taken  by  the  clerk  of  a  court  having  a  seal,  and  that  the  oonnty 
clerk  is  ex  ojido  clerk  of  all  courts  having  a  seal,  except  the  supreme  oonrt: 
ToMchard  v.  Orow^  20  GaL  160;  81  Anu  Dea  108;  Htrndtm  v.  Retd^  82  TOz» 
647;  overruling  the  earlier  case  of  MUkr  t.  Thatcher^  9  Tex.  482;  60  Am. 
Dec.  172. 

DbBM  —  ACKMOWLBDaMBNTS — PBBSITMmON    IB  FaVOB    OF    DUOHABOB 

OF  Official  Dutt.  —  Officer  taking  acknowledgment  of  deed  must  certify 
same,  with  the  day  and  year  when  it  was  made,  and  by  whom,  and  he  will 
be  presumed  to  have  performed  his  duty,  and  will  not  be  supposed,  witboat 
proof,  to  have  taken  the  acknowledgment  before  the  deed  was  execntodi 
Cmwt  V.  ifanatooy,  115  Pa.  St.  338;  2  Am.  St.  Rep.  552. 

DxBDS  —  AoKMOWLXDOMBNT.  —  OFFICIAL  Sbal  OF  NoTABT  is  indispen- 
sable part  of  his  certificaU:  Maaon  v.  Brock,  12  UL  273;  52  Am.  Dec.  490. 

Judicial  Notiob  will  not  be  taken  of  the  statutes  of  a  sister  state:  //arsiqr 
v.  MeniU,  150  Mass.  1;  15  Am.  St.  Rep.  159;  OAom  v.  Bladdmm,  78  Wis. 
209;  23  Am.  St  Rep.  400;  Buduinan  v.  Hubbard,  119  Ind.  187. 

Tbial  —  Objbctiob  to  Intboouction  of  Evidkncb^  whbb  Debmxd 
lO  BB  Waivbd.  —  An  exception  comes  too  late,  or  must  be  regarded  as 
waived,  when  taken  to  a  paper  offered  as  evidence,  because  it  purports  to  be 
a  copy,  and  not  the  original,  such  paper  having  been  received  as  evidenoe 
without  any  call  being  made  for  the  original,  or  any  objection  made  that  tho 
paper  was  but  a  copy:  laege  v.  Botdeva,  15  Gratt.  83;  76  Am.  Dea  189L 


Connor  v.  State. 

{29  FliOaiDA,  455i] 

Valsb  Pbbtbbsbs  —  Cbimb  of,  whbbb  CoNsumcATBa  —  The  receipt  or 
obtaining  of  money  or  property  obtained  under  false  pretenses  is  the 
consummation  of  the  oflfense;  and  if  the  false  pretenses  are  made  in  one 
Jurisdiction,  but  the  property  is  obtained  in  another,  the  prosecntion 
must  be  instituted  in  the  latter  jurisdiction. 

VaLBB    PBBTBM8B8  —  LfUIOTMBNT    ICUST    AlLBOB    WHBRB    PbOPBBTT    WAB 

OBTAiBBn.  — An  indictment  for  obtaining  money  by  means  of  false  pre- 
tenses which  alleges  that  such  pretenses  were  made  in  a  certain  county, 
bat  fails  to  state  where  the  money  was  obtained,  is  insnfficient 
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liLei  PsBTBRSM  —  In  DioTMXiiT  mm  Allbos  that  PsoFBRTr  WIS  Ob» 
taihxsl  -^  An  indictment  for  obtaining  money  nnder  fadee  preteniei^ 
alleging  that  the  penon  dcfranded,  or  his  agents  wa%  by  reason  of  and 
IB  reliance  npon  the  alleged  false  pretenses,  induced  to  part  with,  and 
did  part  with,  his  ownership  in  snoh  money,  is  insnffioient,  as  not  al« 
Isging  that  the  money  was  "  obtained  "  by  or  through  snch  pretenses. 

Iaui  PiiKmisas.  —  Ah  Ikdictmibt  ros  OsTAurcfO  Momxt  by  means  of 
false  pretenses,  alleged  to  hare  been  made  in  a  oertain  oonnty,  bat  fail* 
ing  to  allege  where  the  money  was  obtained,  and  stating,  in  another 
ooant,  that  the  party  defranded,  "then  and  there,"  relying  npon  snch 
pretenses,  and  believing  in  their  tmth,  was  "  then  and  there  "  indnoed 
to  part  with,  and  did  part  with,  his  ownership  in  snoh  money,  is  in* 
ssffieient  for  not  allei{ing  where  the  money  was  obtained,  or  that  it  was 
obtained  in  the  jurisdiction  where  snch  pretenses  were  made. 

ffiui  PaKTUisKa.  — An  Indictmjcnt  for  Obtainimo  Mokbt  by  means  of 
false  pretenses,  alleged  to  have  been  made  in  one  or  two  places,  followed 
by  the  use  of  the  phrase  "  then  and  there  **  in  charging  the  obtaining  of 
the  money,  is  insufficient  and  uncertain  as  to  the  jurisdictional  locality 
where  the  money  was  obtained  and  the  crime  committed. 

Valsb  Prstkhscs — iMsunnoiXNT  Indiotmbnt  notCvakd  bt  Statuti.— 
An  indictment  for  obtaining  money  by  falM  pretenses,  which  is  unceiN 
tain  and  insufficient  for  not  alleging  where  the  money  was  obtained,  or 
that  it  was  obtained  in  the  county  where  the  pretenses  were  made,  is 
not  cured  by  a  statute  providing  that  in  all  cases  where  an  indictable 
oflbnse  is  perpetrated  within  the  state,  and  the  same  shall  commence  in 
one  oonnty  and  terminate  in  another,  the  person  offending  shall  be  liable 
to  indictment  in  either  county. 

R.  L,  Ander9(m  and  R.  W.  Dav%9^  for  the  plaintiff  in  error. 

WiUiam  B.  Lamar ^  for  the  defendant  in  error. 

Ranet,  C.  J.  The  information  is  for  obtaining  property 
under  false  pretenses.  There  was  a  motion  made  in  the  trial 
eonrt  toquasn  the  information,  but  the  motion  was  overruled, 
and  error  has  been  assigned  on  this  action.  The  first  ground 
of  the  motion  to  be  nutiaed  is  the  one  asserting  that  the  infor- 
mation does  not  show  jurisdiction  of  the  court  to  trj  the  cause. 
The  principle  of  law  relied  upon  in  support  of  this  contention 
is,  that  the  receipt  of  money  or  other  property  obtained  under 
false  pretenses  is  the  consummation  of  the  offense,  and  the 
place  of  its  receipt  by  the  offender  is  the  locality  of  jurisdic- 
tion. The  receipt  or  obtaining  of  the  property  is  the  consnm* 
mation  of  the  offense,  and  in  the  absence  of  a  valid  qualifying 
statute,  the  place  of  its  receipt  is  the  sole  locality  of  jurisdic- 
tion. If  the  false  pretenses  are  made  in  one  jurisdiction,  but 
the  property  is  obtained  in  another,  the  prosecution  must,  in 
the  absence  of  such  a  statute,  be  instituted  in  the  latter  juris- 
diction: 7  Am.  A  Bng.  Bncy.  of  Law,  758,  762.    In  8iaU  t. 
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HouBBy  55  Iowa,  466,  where  the  property  alleged  to  haye  been 
fraudulently  obtained  consisted  of  promissory  notes  and  a 
mortgage  securing  the  notes,  the  false  pretenses  were  made 
and  an  agreement  of  settlement  providing  for  the  execatioD 
and  delivery  of  the  notes  and  mortgage  was  executed  in 
Wright  County,  and  afterwards  the  notes  and  mortgage  were 
made  and  delivered  to  the  defendant  in  Polk  County,  where 
he  was  indicted,  tried,  and  convicted;  and  it  was  held  that 
the  false  pretenses  made  in  Wright  County  were  not  a  crimen 
that  an  indictment  would  not  lie  there,  because  the  notes  were 
not  obtained  there,  and  that  as  the  crime  was  consummated 
in  Polk  County,  by  the  delivery  of  the  papers  in  that  county, 
the  indictment  was  properly  found  there,  no  matter  where  the 
false  representations  which  induced  their  delivery  were  made. 
In  Skiff  Y.  People^  2  Park.  Cr.  139,  the  county  of  the  delivery 
of  the  property  was  held  to  be  the  proper  county  for  the  trial 
of  the  offense,  though  the  note  for  the  property  was  not  made 
and  delivered  until  subsequently,  and  in  another  county. 
Norris  y.  State,  25  Ohio  St.  217,  18  Am.  Rep.  291,  decides 
that  where  one,  by  false  pretenses  contained  in  a  letter  sent 
by  mail,  procures  the  owner  of  goods  to  deliver  them  to  a 
designated  common  carrier  in  one  county,  consigned  to  the 
writer  in  another  county,  the  offense  of  obtaining  goods  by 
false  pretenses  is  complete  in  the  former  county,  and  the 
offense  must  be  prosecuted  therein,  the  delivery  of  the  goods 
to  the  common  carrier  being  a  delivery  to  the  defendant's  agent, 
and  hence,  in  law,  a  delivery  to  the  defendant    In  People  r. 
Adams,  3  Denio,  190,  45  Am.  Dec.  468,  Adams  and  another 
were  indicted  in  the  city  of  New  York  for  obtaining  money 
from  a  firm  of  commission  merchants  in  that  city  by  exhibit* 
ing  to  them  fictitious  receipts  signed  by  the  other  defendant 
in  Ohio,  falsely  acknowledging  the  delivery  to  such  other  de» 
fendants  of  a  quantity  of  produce  for  the  use  of  and  subject 
to  the  order  of  the  firm;  and  Adams  pleaded  that  he  was  a 
natural-born  citizen  of  Ohio,  and  had  always  resided  there, 
and  had  never  been  in  the  state  of  New  York,  that  the  re- 
ceipts were  drawn  and  signed  in  Ohio,  and  that  the  offense* 
was  committed  by  the  receipts  being  presented  in  New  York 
to  the  firm  by  innocent  agents  there  employed  by  the  defend- 
ant in  Ohio,  and  the  plea  was  adjudged  to  be  bad,  and  the 
indictment  to  have  been  properly  found  in  New  York;  and  in 
entire  consistency  with  this  decision  it  was  held  in  Stewart  v. 
Jeetupf  61  Ind.  413,  19  Am.  Rep.  739,  that  a  person  is  not 
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liable  to  conviction  and  panishment  in  Indiana  for  obtaining 
propertj  under  false  pretenses,  where  the  property  has  been 
obtained  outside  of  that  state,  although  the  false  pretenses 
may  have  been  made  within  it.  See  also  In  re  Carr,  28  Kan. 
1;  State  v.  Round,  82  Mo.  679;  State  v.  Shaeffer,  89  Mo.  271; 
CemmonweaUh  v.  Taylor,  105  Mass.  172;  CommonwecUth  v. 
ITood,  142  Mass.  459;  Commonwealth  v.  Van  Tuyl,  1  Met 
(Ky.)  1;  71  Am.  Dec.  455. 

We  will  defer  any  oonsideration  of  statutory  provision  that 
in  all  cases  where  an  indictable  offense  shall  be  perpetrated 
Id  this  state,  and  the  same  shall  commence  in  any  one  county 
and  terminate  in  another,  the  person  offending  shall  be  liable 
to  indictment  in  either  county  (McClellan's  Digest,  sec.  4,  p. 
446),  and  will  test  the  information,  upon  the  point  of  venue, 
by  the  rales  of  law  laid  down  above. 

The  allegations  of  the  first  count  as  to  obtaining  the  money 
are,  substituting  figures  for  words,  as  follows:  *'And  the  said 
Connor,  Chambiiss,  and  Vogt,  by  means  of  the  said  false  pre- 
tenses, obtained  from  the  said  bank,  and  the  said  Rollins, 
Morgan,  and  Qreeley,  as  its  managing  agents  and  directors, 
certain  moneys,  to  wit,  three  thousand  two  hundred  dollars, 
of  the  value  of  three  thousand  two  hundred  dollars,  the  prop- 
erty of  said  bank.    And  the  said  bank,  and  the  said  Rollins, 
Morgan,  and  Qreeley,  as  its  directors  and  managing  agents, 
then  and  there,  by  reason  of  the  said  false  pretenses  of  the 
said  defendants,  and  fully  relying  upon  and  believing  in  the 
troth  thereof,  were  then  and  there  induced  to  part  with  their 
ownership  of  and  in  theeuid  three  thousand  two  hundred  dol- 
lars to  the  said  Connor,  Chambiiss,  and  Vogt,  and  did  then 
and  there  part  with  their  ownership  in  said  three  thousand 
two  hundred  dollars  to  said  defendants.''    It  is  apparent  that 
there  is  nothing  said  in  the  first  of  the  above-quoted  sentences 
as  to  place,  and  hence  no  express  statement  as  to  where  the 
defendants  obtained  the  money.    Assuming,  as  we  will,  for 
the  purpose  of  the  point  under  discussion,  that  the  venue  of 
the  pretenses,  as  previously  laid  in  the  count,  is  in  Marion 
County,  still,  such  distinctive  allegation  of  venue  cannot  be 
invoked  to  show  that  the  defendants  did  obtain  the  money  in 
the  same  locality  or  jurisdiction,  in  the  absence  of  apt  words 
eonnecting  the  obtaining  of  the  money  with  it    The  first  sen- 
tence, then,  fails  altogether  to  show  where  the  money  was 
obtained,  or  where,  in  the  light  of  the  above  authorities,  the 
offense  was  consummated  or  is  indictable;  and  consequently 
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the  count  muBt  be  held  to  be  insuflScient,  unless  we  can  find 
from  the  succeeding  or  second  sentence  of  the  quoted  words 
that  the  money  was  obtained  by  the  defendants  in  Marion 
County.    We  will  admit  it  was  the  intention  of  the  pleader 
that  the  word  '^  there,"  as  used  in  the  second  sentence,  should 
refer  to  the  county  of  Marion,  in  this  state,  when  mentioned 
in  the  preceding  parts  of  the  information  in  designating  the 
venue  of  the  pretenses;  still,  this  sentence,  if  it  is  not,  in  sub- 
stance and  effect,  an  allegation  that  the  defendants  obtained 
the  money,  will  not  save  the  count  under  consideration.    Giv- 
ing the  word  ''  there  "  the  effect  and  meaning  of  the  words 
*^  in  the  county  of  Marion,  in  the  state  of  Florida,"  has  the 
sentence  the  meaning  and  effect  suggested?    We  do  not  think 
that  an  allegation  that  the  person  defrauded,  or  owner  of  the 
property,  or  his  agent,  was,  by  reason  of  and  in  reliance  upon 
ftilse  pretenses  of  a  defendant,  induced  to  part  with,  and  did 
part  with,  their  ownership  of  and  in  certain  moneys,  or  other 
property,  to  the  defendants,  is  the  equivalent  of  an  allegation 
that  the  defendants  obtained  the  money  by  or  through  such 
pretenses,  or  at  all.    This  is  not  a  prosecution  for  obtaining, 
under  false  pretenses,  a  signature  to  any  written  instrument, 
the  false  making  whereof  would  be  punished  as  forgery;  but 
it  is  for  obtaining  or  getting  the  possession  of  the  money  it- 
self.   The  ownership  of  the  bank  in  the  money  could  have 
passed  to  the  defendants  without  the  defendants  obtaining  the 
money  or  the  bank  having  parted  with  the  money  itself,  or 
having  delivered  it  to  the  defendants,  or  to  any  one.    To  *'  ob- 
tain," as  defined  by  Webster,  means  *'  to  get  hold  of  by  effort; 
to  gain  possession  of;  to  acquire."    The  two  former  defini- 
tions give  more  accurately  than  the  third  the  meaning  of  the 
word  as  used  in  the  statute.    In  State  v.  Lewis^  26  Kan.  123, 
the  information  charged  that  upon  certain  false  pretenses  of 
Lewis,  one  Burton  '*  paid  "  to  him  the  stated  sum  of  $830,  the 
money,  property,  and  effects  of  certain  parties,  but  it  was  not 
alleged  that  Lewis  obtained  any  money  or  any  other  property 
of  any  one;  and  the  question  was,  whether  the  word  *'paid  "  was 
the  equivalent  of  the  word  "  obtained."   *'  The  crime  defined  by 
the  statute,"  says  the  opinion,  ''is  not  that  of  making  a  false 
pretense,  but  the  provision  is  directed  against  one  who  obtains 
something,  or  who,  in  other  words,  gets  possession  of  some- 
thing, purposely,  by  effort,  —  that  is,  by  false  pretenses.    This 
being  true,  the  information  does  not  describe  the  offense  either 
in  the  exact  words  of  the  statute,  or  by  adoption  of  other 
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wordB  of  sobetantiallj  the  same  meaning  with  the  words  of 
the  statote":  Kennedy  v.  StaU,  84  Ohio  St  810;  Common^ 
wedLth  ▼.  Lannan,  1  Allen,  590;  People  v.  PhUlipSy  18  Hun, 
395.  The  bank  and  its  agents  might. have  been  induced  by 
the  defendants  to  part  with  the  bank's  ownership  of  and  in 
the  money  to  the  defendants,  and  might  have  actually  parted 
with  the  bank's  ownership  of  and  in  the  money  to  the  defend- 
ants, and  all  this  might  have  been  in  Marion  County,  and 
8t01  the  defendants  may  not  have  obtained  possession  of  the 
money  in  that  county,  or  even  at  all.  This  count  does  not 
show  that  the  defendants  obtained  the  money  in  Marion 
County,  and  hence  it  (when  judged  in  the  light  of  the  law  as 
it  is  set  forth  above)  is  insufficient 

Proceeding  now  to  consider  the  amenability  of  the  second 
count  to  the  objection  that  it  does  not  show  the  jurisdiction 
of  the  ooart,  or.iu  other  words,  does  not  show  that  the  money 
was  obtained  or  the  offense  committed  in  Marion  County,  it  is 
proper  to  state  that  the  averment  of  this  count  as  to  the  de- 
fendants  obtaining  the  money  is,  that  the  defendants,  by 
means  of  the  said  false  pretenses  and  said  false  and  privy  to- 
kens, did  then  and  there  obtain  from  the  said  Land  Mortgage 
Bank  of  Florida,  Limited,  of  England,  as  aforesaid,  and  the 
said  John  F.  Rollins,  Morgan,  and  Greeley,  as  its  agents,  cer- 
tain property,  to  wit,  the  sum  of  $2,993,  and  a  check  and  or- 
der for  the  payment  of  money  of  the  value  of  $2,993,  of  the 
property,  goods,  and  effects  of  the  said  Land  Mortgage  Bank 
of  Florida,  Limited,  of  England,  and  the  said  Rollins,  Mor* 
gan,  and  Oreeley,  as  its  directors  and  managing  agents  as 
aforesaid,  and  the  said  bank,  and  the  said  Rollins,  Morgan, 
and  Greeley,  as  its  directors  and  managing  agents  aforesaid, 
relying  upon  and  fully  believing  in  the  truth  of  the  said  false 
pretenses,  and  said  false  and  privy  tokens  and  paper  writings 
of  the  said  defendants,  were  then  and  there  induced,  by  reason 
of  same,  to  part  with  the  said  money  and  the  said  check  and 
order  for  money,  and  the  ownership  therein  of  the  said  bank, 
and  the  said   Rollins,  Morgan,  and  Greeley,  directors  and 
agents  aforesaid,  to  said  defendants. 

It  is  a  settled  rule  that  if  the  indictment  or  information  is 
UDcertain,  or  repugnant  to  itself,  as  to  the  county,  or  other 
jurisdictional  locality,  of  the  commission  of  the  offense,  or  in 
other  words,  as  to  the  venue  of  the  offense,  it  will  be  held  in- 
auflScient:  2  Hale  P.  C,  180;  1  Bishop's  Crim,  Proc.,  8d  ed.,  sec. 
370;  1  Chitty'a  Crim.  Law,  160.     In  Cain  v.  State,  18  Tex. 
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891,  the  indictment,  after  **  State  of  Texas,  county  of  Fayette/^ 
and  the  usual  oommenceraent,  charged  that  James  Gain,  late 
of  Travis  County,  aforesaid,  yeoman,  with  force  and  arms,  ii¥ 
the  county  aforesaid,  on,  etc.,  did  then  and  there  feloniously 
steal,  take,  and  carry  away,  etc.,  it  was  held  that  there  was 
manifest  repugnancy  as  to  the  place  or  county  where  the  of- 
fense was  committed,  and  that  it  was  good  ground  in  arrest 
of  judgment;  and  in  BeU  t.  Commonwealth^  8  Gratt  600,  Camp-* 
hell  County,  the  county  in  which  the  indictment  was  found, 
was  mentioned  in  the  caption,  and  in  the  body  of  the  indict- 
ment it  was  charged  "  that  Alonzo  G.  Bell,  late  of  the  county 
of  Roanoke,  in  the  state  of  Virginia,  laborer,  on  the  tenth  day 
of  March,  A.  D.  1850,  with  force  and  arms,  at  the  parish  of 
Russell,  in  the  county  aforesaid,"  one  bay  mare  of  the  value^ 
etc.,  and  the  indictment  was  held  bad  as  not  showing  with 
sufficient  certainty  that  the  offense  was  committed  in  Camp* 
bell  County.    It  is  observed  in  State  y.  MeCracken^  20  Mow 
411,  where  two  different  counties  were  named,  and  the  indict- 
ment was  quashed,  that  when  two  different  times  and  two 
different  places  are  mentioned  in  an  indictment,  and  a  mate- 
rial fact  is  afterwards  averred,  it  will  not  be  sufficient  to  give 
venue  to  such  fact  by  stating  ''  then  and  there  "  only,  for  it 
will  not  do  to  say  that,  grammatically,  *'then  and  there"  re- 
fer to  the  last  antecedent  time  and  place.    See  also  Regina  v. 
RhodeSy  2  Ld.  Raym.  886;  King  v.  Inhabitants  of  Moor  CrUch* 
ell,  2  East,  66;  Rex  v.  Kilderhy,  1  Saund.  808;  QtiMn  v.  Qunn^ 
11  Mod.  66: 

In  view  of  what  appears  in  the  second  count  in  its  aver- 
ments of  the  pretenses,  and  preceding  what  is  quoted  above,  it 
is  impossible  to  say  that  the  word  **  there,"  as  used  in  the  quo* 
tation,  this  count  refers  only  to  Marion  County,  or  locates  the 
obtaining  the  money  and  check  in  that  county.  Though  at  the 
outset  of  the  count  it  is  alleged  that  it  was  in  such  county 
the  defendants  designedly  and  fraudulently  pretended,  still 
such  pretending  or  pretenses  are  charged  to  have  been  made 
to  the  Land  Mortgage  Bank  of  Florida,  Limited,  of  England, 
and  though  afterwards,  but  preceding  the  above  quotation,  it  is 
charged  that  certain  false  and  fraudulent  papers  were  made 
in  Marion  County,  yet  in  connection  with  these  allegations 
the  bank,  the  party  alleged  to  have  been  defrauded,  is  again, 
and  more  than  once,  described  as  **  of  England,"  and  in  one 
place  it,  in  designating  a  draft  or  order  as  one  of  the  false  pre- 
tenses used  in  obtaining  the  money  or  check,  is  designated  as 
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"of  England,  Jacksonville,  Florida."  If  it  be  that  the  ab- 
MQce  of  the  word  '*  city  "  before  the  word  ''  Jacksonyille  **  will 
prevent  oor  taking  judicial  notice  that  the  city  of  Jackson- 
ville, in  Daval  County  (a  city,  we  may  observe,  which  is  in* 
eorporated  by  special  statute,  chapter  8775,  approved  May 
21, 1887,  and  chapter  3776,  approved  June  2,  1887,  and  chap- 
ter 3952,  approved  May  16, 1889,  and  chapter  3953,  approved 
Hay  31,  1889,  and  chapter  4639,  approved  June  9,  1891),  is 
the  place  meant  by  the  words  *'  Jacksonville,  Florida/'  still, 
we  think  the  word  ''there,"  in  the  expression  "then  and 
there,"  in  the  averment  as  to  the  obtaining  the  money  or 
dieck,  is,  in  view  of  the  preceding  statement  of  the  two  juris- 
dictions, Marion  County  and  England,  entirely  insufficient  to 
show  where  the  defendants  obtained  the  money  or  check,  and 
hence  that  the  count  is  entirely  uncertain  as  to  the  venue  or 
jarisdiction  of  the  obtaining  of  the  things  mentioned*  It  can- 
not be  held  to  refer  any  more  to  Marion  County  than  to  Eng^ 
hod. 

Tested  by  the  rule  laid  down  in  the  first  paragraph  of  this 
opinion,  neither  of  the  two  counts  is  sufficient;  and  for  the 
reasons  indicated  as  to  each  count,  yet  without  saying  that 
the  first  is  not  subject  also  to  the  criticism  made  of  the  second, 
the  information  must  be  quashed,  unless  the  statute  first  re- 
ferred to  above  (McClellan's  Digest,  sec.  4,  p.  446)  will  save 
it  This  statute  cannot  be  invoked  as  aiding  a  case  of  this 
character,  unless  the  information  or  indictment  shows  a  con- 
raiDmation  of  the  offense  in  Florida.  There  has  been  no 
crime  committed  in  Florida,  unless  the  money  or  the  check 
was  obtained  here;  and  this  is  not  shown  by  either  count.  If 
the  information  duly  represented  that  the  things  were  obtained 
in  Marion  County,  the  information  would  be  good  upon  its 
face  as  against  the  objections  considered;  or  if  it  represented 
that  the  pretenses  were  in  Marion  County,  and  the  money  and 
check  were  obtained  in  another  county  in  the  state,  it  would 
also  be  good  under  the  above  statute,  unless  there  is  something 
in  the  nature  of  cases  of  this  kind  which  has  not  been  sug- 
gested. If  there  is  nothing  of  such  kind  in  the  nature  of  the 
case,  and  an  information  should  lay  both  the  pretenses  and 
the  obtaining  in  the  same  county,  when  in  fact  they  are  in 
different  counties,  a  question  of  variance  might  arise,  render- 
ing it  necessary  to  decide  the  question  of  the  proper  way  of 
pleading  offenses  which  the  statute  last  cited  was  intended  to 
apply  ta    The  authorities  cited  cannot  )>e  held  to  be  in  bar- 
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mony.  Mr.  Bishop  approves  a  statement  of  them  as  they  oc- 
curred: 2  Bishop's  Crim.  Proc.,  sec.  881;  1  Chitty's  Grim. 
Law,  195;  and  certainly  this  is  fairest  to  the  accused:  JPcopls 
V.  Dougherty,  7  Cal.  395. 

The  information  should  have  been  quashed;  and  in  view  of 
the  jurisdictional  reasons  leading  to  this  conclusion,  we  can- 
not be  expected  to  consider  the  numerous  other  objections 
made  to  the  information. 

The  judgment  will  be  reversed,  and  the  cause  remanded, 
with  directions  to  quash  the  information. 

Falsi  Pritknsis  —  ORim,  whbrb  GoKsiTiacATiD. -^The  obtaining  of 
money  constitates  the  sabstanoe  of  the  offense.  Where,  therefore,  the  frmud 
if  concocted  and  the  representations  are  made  in  one  state,  but  the  scheme 
is  eonsummated  and  the  money  paid  in  another,  the  crime  is  committed  in 
the  latter  state,  and  the  perpetrator  is  properly  indictable  there:  OomnHm" 
teealUi  v.  Van  Tupl,  I  Met.  (Ky.)  1;  71  Am.  Dec.  i6&  Compare  NorrU  ▼. 
SiaU,  25  Ohio  St.  217;  18  Am.  Rep.  291;  BUwaH  r.  Jemtp,  61  Ind.  413;  19 
Am.  Rep.  739. 

False  Prbt£nse8  —  Indictmbnt,  Suiyioibnot  of.  —  The  indictment  must 
absolutely  negative  the  truth  of  the  pretenses  employed:  Tffler  r.  State,  2 
Humph.  37;  36  Am.  Dec  298;  must  describe  the  property  with  at  least  anch 
certainty  as  to  enable  the  jury  to  decide  whether  the  chattel  proved  to  hare 
l)een  obtained  is  the  same  as  that  upon  which  the  indictment  was  founds 
StaU  V.  Ktibe,  SO  Wis.  217;  91  Am.  Dec.  390;  8taU  ▼•  BUxgard,  70  Md.  885: 
14  Am.  St.  Rep.  366;  and  must  allege  who  is  the  owner  of  the  property; 
Thomsmi  v.  People,  24  111.  60;  76  Am.  Dec  733;  SUOe  ▼.  BOasard,  70  Md.  885; 
14  Am.  St.  Rep.  366.    An  indictment  is  sufficient  if  it  alleges  that  the  gooda 
were  obtained  by  the  defendant  by  means  of  the  false  pretenses^  and  with 
the  fraudulent  intent  particularly  stated,  without  other  aTcrment  that  the 
owner  relied  upon,  and  was  induced  thereby  to  part  with  the  goods:  NorrtB 
V.  Stale,  25  Ohio  St  217;  18  Am.  Rep.  291;  or  if  it  charges  that  defendant^ 
by  falsely  pretending  that  he  was  acting  as  a  broker  for  an  undisclosed  prin- 
cipal in  the  purchase  of  goods,  induced  the  vendor  to  accept  his  offer  and 
•ell  the  goods  to  said  undisclosed  principal,  and  to  deliTsr  the  same  to  the 
defendant  as  his  broker:  Commonwealth  v.  Juries,  7  Allen,  548;  83  Am.  Deo. 
712.    But  an  indictment  for  obtaining  by  false  pretenses  a  signature  to  a 
note  ueed  not  allege  that  any  one  suffered  loss  thereby:  People  ▼.  Oenung,  11 
Wend.  18;  25  Am.  Dec  594.    See  an  example  of  an  indictment  held  good 
in  Strong  v.  State,  86  Ind.  208;  44  Am.  Rep.  292. 

Criminal  Law  —  Indictmbnt.  — The  venue  mnst  be  laid  for  erery  mate* 
rial  and  issuable  allegation  in  the  indictment:  State  v.  Kube,  20  Wis.  217;  91 
Am.  Dec.  390;  People  ▼.  Mather,  4  Wend.  229;  21  Am.  Dec  122;  State  t. 
Nixott,  18  Vt  70;  46  Am.  Dec  136;  StaU  ▼.  WiUkmu,  4  Ind.  234;  68  An^ 
Dec  627. 
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GOODSON  V.  Statb. 

(29  Flouda,  ML] 
WoaQKBY — iHDioncuffT,  What  must  Alliqb.  —  An indiotmeni  forntterw 
ingp  pablishing,  and  paating  a  false,  forged,  and  ooanterfett  order  for 
mooej,  which  faila  to  allege  any  pereon,  firm,  corporation,  or  oompany 
to  or  Qpon  whom  saeh  order  was  uttered  or  paned,  and  fails  to  ezcnso 
this  omianoQ  with  any  statement  that  tiie  person  to  or  npon  whom  it 
was  uttered  or  passed  was  to  the  jurors  unknown,  is  fatally  defectire. 
Labgbbt  bt  Falsk  PsRaoMATioir  —  Indictmbnt,  when  Insuffioisnt.  — An 
indictment  for  larceny  in  procuring  property  by  falsely  personating  an- 
other, which  tails  to  allege  that  the  property  fraudulently  obtained  was 
intended  by  the  party  from  whom  it  was  obtained  to  be  deliyerud  to  the 
party  alleged  to  haye  been  falsely  personated,  and  which  also  faib  to 
allege  that  the  property  was  received  by  the  defendant  with  intent  to 
eoDTert  it  to  his  own  use,  is  fatally  defeotive. 
IvDiCTMHNT  —  SviDBNCS  ov  RiTURif  IN  Open  Coitbt.  — It  is  essential  to 
the  validity  of  an  indictment  that  the  records  of  the  court  show  affirm* 
atiyely,  that  it  was  returned  or  filed  in  open  court.    The  bare  title  of  a 
case,  aooompanied  only  by  the  technical  name  of  a  orime  appearing  in 
the  minutes  of  a  coart,  is  not  sufficient  eridence  to  show  that  an  indict- 
ment was  so  filed  or  retamed,  and  when  the  presentment  and  filing  of 
an  indictment  is  supported  by  such  eyidence  alone,  it  may  be  defeated 
by  plea  in  abatement. 


1  0.  BuUer^  for  the  plaintiff  in  error. 

WUliam  B.  Lamar^  attorney-general^  for  the  defendant  in 
error. 

Taylor,  J.  The  plaintiff  in  error,  William  Goodson,  was 
indicted,  at  the  spring  term,  1889,  of  the  circuit  court  of  Wash- 
ington County,  first  judicial  circuit,  as  follows,  omitting  the 
formal  introductory  part  of  the  indictment:  "That  William 
Ooodson,  late  of  the  county  of  Washington  aforesaid,  in  the 
circuit  and  state  aforesaid,  on  the  fourteenth  dav  of  January, 
A.  D.  1889,  with  force  and  arms  at  and  in  the  county  of  Wash- 
ington, had  in  his  custody  and  possession  a  oelrtain  false, 
forged,  and  counterfeit  order  for  the  payment  of  money,  the 
said  William  GoiHlson  then  and  there  knowing  the  same  to 
be  false,  forged,  and  counterfeited.    The  order  was  of  the 

tenor  following:  — 

"'Chipley,  Fla.,  January  the  14th,  '89. 

^  *  Mr.  Horn  [meaning  one  R.  C.  Horn],  will  you  please,  sir^ 

pay  $25  to  Joseph  Goodson  for  me. 

"•Gborqb  Evbbett, 

" '  Orange  Hill/ 

And  the  said  William  Goodson  did  then  and  there  feloni- 
ously utter  and  publish  the  same  as  true,  with  intent  thereby 
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then  and  there  to  fnjure  and  defraud  one  B.  C.  Horn,  the  said 
William  (Joodson  then  and  there  knowing  the  said  order  to 
be  false,  forged,  and  counterfeited,  against  the  form  of  the 
statute  in  such  cases  made,  etc.    The  grand  jurors  of  the  state 
of  Florida,  inquiring  in  and  for  the  body  of  the  county  of  Wash- 
ington,  upon  their  oaths,  present  that  one  William  Gkx>dson,  o£ 
the  county  of  Washington,  on  the  fourteenth  day  of  January, 
1889,  in  the  county  of  Washington  aforesaid,  feloniously,  un- 
lawfully, knowingly,  and  designedly  did  falsely  pretend  to  one 
R.  C.  Horn  that  the  said  William  Goodson  was  one  Joseph 
Ooodson,  and  that  he  had  an  order  to  pay  money,  to  wit 
twenty-five  dollars,  sent  and  signed  by  one  George  Everett,  in 
writing,  and  the  said  order  was  in  the  words  and  figures  as 

follows:  — 

"  *  Chiplby,  Fla.,  January  the  14th,  '89. 

"  *  Mr.  Horn  [meaning  R.  C.  Horn],  will  you  please,  sir,  pay 

$25  to  Joseph  Goodson  for  me.  Georob  Evbrbtt« 

« '  Orange  HilL' 

The  said  R.  C.  Horn,  believing  the  said  William  Gh>od8on 
to  be  Joseph  Goodson,  and  that  said  order  was  signed  by  one 
George  Everett,  as  represented  by  William  Goodson,  for  said 
twenty-five  dollars,  by  means  of  which  said  false  pretenses 
the  said  William  Goodson  did  then  and  there  unlawfully, 
knowingly,  and  designedly  fraudulently  obtain  from  the  said 
R.  C.  Horn  twenty>five  dollars,  of  the  value  of  twenty-five 
dollars,  of  the  property,  money,  goods,  and  chattels  of  the  said 
R.  G.  Horn,  with  intent  then  and  there  to  cheat  and  defraud 
the  said  R.  C.  Horn,  whereas  in  truth  and  in  fact  the  said 
William  Goodson  was  not  Joseph  Goodson,  neither  was  the 
order  for  twenty-five  dollars  signed  by  George  Everett  or 
sent  by  Geofge  Everett  for  twenty-five  dollars,  so  the  said 
William  Goodson  then  and  there  well  knew,  against  the  form 
of  the  statute  in  such  cases  made,"  etc.  On  this  indictment 
the  defendant  was  tried  on  the  fourteenth  day  of  November, 
1891,  the  jury  finding  a  general  verdict  of  guilty,  without  any 
specification  as  to  which  one  of  the  two  ofifenses  charged  in 
the  indictment  their  verdict  should  apply.  The  defendant's 
motion  for  a  new  trial  being  denied,  he  brings  the  case  here, 
upon  writ  of  error. 

Before  pleading  to  the  indictment,  the  defendant  moved  the 
court  to  quash  it  upon  the  following  grounds:  "1.  The  first 
count  in  the  indictment  is  vague  and  indefinite,  and  charges 
no  ofiense  known  to  the  law;  2.  The  second  count  in  the  in* 
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dietment  charges  no  offense  known  to  the  law,  and  is  TaguOi 
indefinite,  and  uncertain." 

This  motion  was  overraled,  and  this  ruling  is  assigned  as 
tbe  first  error.  While  this  motion  to  quash  does  not  point 
oQt  with  any  definiteness  the  particulars  wherein  the  two 
counts  of  the  indictment  are  vague,  indefinite,  and  uncertain, 
8tiU  we  think  that  the  motion  should  have  been  sustained, 
And  the  indictment  quashed.  The  first  count  attempts  to 
charge  the  defendant  with  uttering,  publishing,  and  passing 
a  false,  foiled,  and  counterfeit  order  for  money,  but  does  not 
allege  any  person,  firm,  corporation,  or  company  to  or  upon 
whom  the  same  was  uttered,  published,  or  passed;  neither 
does  the  indictment  excuse  this  omission  with  any  statement 
that  the  person  to  or  upon  whom  it  was  uttered,  published, 
and  passed  was  to  the  jurors  unknown.  The  reason  for  nam- 
ing in  the  indictment  the  person  upon  whom  the  forged  in- 
Btrnment  was  passed  consists  in  the  fact  that  it  enters  into 
and  becomes  a  part  of  the  description  of  the  offense,  which 
•bonld  be  certain,  not  only  that  the  defendant  may  accurately 
know  who  his  accusers  are,  but  that  in  case  of  a  second  pros- 
ecution for  the  same  utterance  and  passing,  he  may  be  able 
accurately  to  plead  autre  foig  acquit  or  eonvietf  as  the  case 
maj  be.  In  1  Chitty's  Criminal  Law,  21 1,  we  find  the  rule 
thus  expressed:  '*  But  it  is,  in  general,  necessary  to  set  forth 
the  names  of  third  persons  with  sufficient  certainty;  and 
therefore  it  seems  to  be  generally  agreed  at  this  day  that  an 
indictment  for  suffering  divers  bakers  to  bake,  etc.,  against 
the  assize,  when  that  offense  was  indictable,  or  for  distrain- 
log  divers  persons  without  just  cause,  or  for  taking  divers 
sums  of  money  of  divers  persons  for  toll,  cannot  b^  supported.'' 
The  same  rule  applies  in  larceny,  in  indictments  for  which 
the  name  of  the  owner  of  the  stolen  goods  must  be  set  out  as 
ft  part  of  the  description  or  identification  of  the  property  al- 
leged to  have  been  stolen,  or  else  its  omission  must  be  excused 
^y  a  statement  in  the  indictment  '^  that  the  owner  is  to  the 
jurors  unknown."  The  correctness  of  this  rule  was  recog- 
nised at  an  early  date  in  the  history  of  this  court,  in  Oroner 
▼•  Suue^  6  Fla.  39;  and  has  been  adhered  to  ever  since:  Sharp 
y-  Staie^  28  Fla.  359.  As  applied  to  indictments  for  uttering 
ft  forged  instrument,  the  rule  has  been  recognized  and  enforced 
in  BwkUy  v.  Siate^  2  Q.  Greene,  162.  In  that  case,  the  alle- 
gation of  the  indictment  as  to  the  utterance  and  passing  of 
forged  and  counterfeit  coin  was  exactly  like  the  one  under 
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oonBideration,  and  tho  indictuient  was  held  bad.  In  McClel^ 
Ian  T.  Siaie^  32  Ark.  609,  the  indictment  in  this  respect  was 
exactly  like  the  one  here,  and  was  held  bad. 

The  second  count  in  this  indictment  is  also  fatally  defect- 
iye.  It  seems  to  be  predicated  upon  section  41,  page  364^ 
McClellan's  Digest,  that  provides  as  follows:  ''Whoever  falsely 
personates  or  represents  another,  and  in  such  assumed  char- 
acter receives  any  property  intended  to  be  delivered  to  the 
party  so  personated,  with  intent  to  convert  the  same  to  his 
own  use,  shall  be  deemed  to  have  committed  larceny,  and  be 
punished  accordingly."  Comment  seems  hardly  necessary. 
In  this  second  count  there  is  no  allegation  that  the  property 
alleged  to  have  been  fraudulently  obtained  by  the  defendant 
was  *'  intended  by  the  party  from  whom  he  got  it  to  be  deliv- 
ered to  the  party  alleged  to  have  been  falsely  personated  "; 
neither  is  there  any  allegation  that  the  defendant  received  the 
property  "with  intent  to  convert  the  same  to  his  own  use,'* — 
all  of  which  is  fatal  to  its  validity;  and  the  omission  of  these 
essential  allegations  makes  it  fall  short  of  charging  any  offense 
provided  for  by  law:  JoneB  v.  Staie^  22  Fla.  532.  The  defend- 
ant's motion  to  quash  should  have  been  granted. 

After  the  overruling  of  his  motion  to  quash,  the  defendant 
entered  a  plea  in  abatement,  the  substance  of  which  is,  that 
there  was  no  evidence  upon  the  records  of  the  court  to  show 
that  the  indictment  was  ever  returned  or  presented  in  open 
court  by  any  grand  jury.  This  plea  was  overruled,  and  such 
ruling  is  also  assigned  as  error.  The  ruling  of  the  court  be- 
low upon  this  plea  is  in  the  following  words:  ''  He  [the  court] 
was  of  the  opinion  that  there  was  sufficient  evidence  before 
the  court  to  sustain  the  indictment,  said  entry  of  the  finding 
and  return  into  court  of  May  17,  1889,  being  in  the  following 
words  and  figures,  namely:  •  State  of  Florida  v.  WiUiam  Oood' 
$on.  Forgery."'  We  do  not  think  that  this  was  sufficient 
evidence,  or  in  fact  any  evidence  at  all,  of  the  essential  fact 
that  such  an  indictment,  or  that  any  indictment,  had  been 
**  presented  or  returned  into  open  court  by  a  grand  jury." 
The  bare  style  of  a  case,  accompanied  with  the  technical 
name  of  a  crime,  appearing  by  itself  in  the  minutes  of  the 
court,  without  any  explanation  or  other  statement,  cannot  be 
said  to  prove  anything.  Had  this  styling  of  the  cause  been 
preceded  with  the  customary  statement:  The  grand  jury 
came  into  court,  or  into  open  court,  and  presented  the  follow- 
ing indictment, — then  the  evidence  would  have  been  sufficient 
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and  complete.  Turning  to  the  indictment  itself,  we  find  the 
ffle-msrks  to  be  as  follows:  "  Piled  May  17, 1889.  W.  B.  Las- 
Biter,  Clerk,  by  J.  R.  Wells,  D.  C."  There  is  nothing  in  this 
to  indicate  that  it  was  filed  or  presented  in  open  court.  At 
the  beginning  of  the  record  before  us,  we  find  the  following 
statement  made  by  the  same  clerk,  who  filled  that  office  at  the 
time  this  indictment  purports  to  have  been  found:  *'  Be  it  re- 
membered, that  on  the  ninth  day  of  November,  A.  D.  1891^ 
came  the  state  of  Florida,  the  plaintiff  in  the  case  aforesaid, 
and  by  an  indictment  filed  with  the  clerk  of  the  circuit  court 
in  his  said  office  on  the  seventeenth  day  of  May,  A.  D.  1891, 
called  upon  the  defendant  to  answer,"  etc.  While  this  pre- 
liminary statement  by  the  clerk  in  the  record  may  be  regarded 
as  affirmative  proof  that  the  indictment  was  filed  in  his  offipe^ 
as  therein  asserted,  instead  of  in  open  court,  still  it  falls  far 
short  of  affirmatively  showing  that  the  paper  was  presented 
and  filed  in  open  court  by  the  grand  jury.  This  being  all 
there  is  in  the  record  upon  this  subject,  we  do  not  think  that 
there  is  sufficient  evidence,  or  any  evidence,  that  this  indict- 
ment was  presented  in  open  court  by  a  grand  jury,  that  be- 
ing the  only  recognized  manner  in  which  the  findings  of  a 
grand  jury  can  be  authoritatively  presented:  Collins  Vw  State^, 
13  Fla.  651.  Were  the  rule  otherwise,  it  would  render  it  pos- 
sible for  a  designing  or  revengeful  foreman  of  a  grand  jury  to 
ruin  any  citizen  by  surreptitiously  filing  with  the  clerk  in  his 
office  an  indictment  manufactured  by  himself  alone  upon 
which  his  fellow-jurors  had  taken  no  action.  With  the  light 
before  us,  we  think  the  defendant's  plea  in  abatement  should 
have  been  sustained. 

It  is  unnecessary,  after  what  has  been  said,  to  notice  any 
other  questions  raised. 

The  judgment  of  the  court  below  is  reversed,  with  directions 
to  quash  the  indictment,  and  to  discharge  the  defendant  from 
fiirtiier  custody  or  detention  thereunder. 

ToBOKKT.  — At  to  what  ooostitatet  forgery,  leo  monograpbio  note  to  Ar» 
wM  T.  Ooat^  22  Am.  Deo.  30S-321.  As  to  the  forgery  of  a  note  or  indono* 
■eoti  aeo  note  to  CoggUl  v.  Amerioan  Sao.  Bank,  49  Am.  Deo.  815,  818.  As 
to  what  instmments  may  be  the  snbjeot  of  forgery,  see  note  to  Hendrkii  ▼• 
ftOte,  S  Am.  St.  Rep.  467-470. 

Labcbht,  whsbs  Propxbtt  d  Ostaxhsd  B¥  Falbb  Fbstxztx  See  note 
to  O^wutm  T.  SUUe,  46  Am.  Rep.  168-186. 
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AmAVVt  TO.IUra—  BnDivcni  of  Capaoitt.  ^  At  oommon  law,  a  boy  «iid«r 
the  age  of  foarteen  yean  cannot  in  point  of  law  be  guilty  of  an  asaault 
with  intent  to  oommit  rape,  and  if  he  is  under  that  age  at  the  tioM  cf 
the  alleged  oflfenae,  evidenoe  ia  inadmiatible  to  show  that  ia  point  of 
fact  he  oonld  oommit  the  offense. 

Absavlt  to  Bafb. — A  Bot  undib  thb  Aoi  of  FomtTKnr  Yiabi  ia 
always  presumed  to  be  incapable  of  being  guilty  of  attempting  to  oooip 
mit  rape;  and  in  those  Jurisdictions  where  such  prssnmption  may  Vo 
rebutted  by  proof  of  capacity,  the  burden  of  such  proof  is  upon  tbo 
prosecution. 

Amavlt  to  Raps.  —A  Bot  uirDim  ths  Aoi  of  Fovrtbiv  Ybabi  cannoi^ 
under  the  statutes  of  Florida,  be  legally  oobTicted  of  an  assault  to  oom- 
mit rape^  in  the  absence  of  any  eridenoe  of  his  capadtj  to  oommit  sadh 
offense. 

R.  W.  and  W.  M.  Daffis^  for  the  plaintiff  in  error. 
William  B.  Lamar^  for  the  defendant  in  error. 

Mabbt,  J.  The  plaintiff  in  error  was  indicted  at  the  spring 
term,  A.  D.  1891,  of  the  Clay  County  circuit  court  for  an  as- 
aault upon  a  female  child  under  the  age  of  ten  years,  with 
intent  feloniously  and  forcibly  to  carnally  know  and  abuse 
her,  and  after  arraignment  was  convicted  of  said  offense. 

The  indictment  charges,  omitting  the  formal  parts,  'Uhat 
Oscar  McEinny,  of  the  county  of  Clay,  and  state  of  Florida, 
on  the  twenty-first  day  of  February,  A.  D.  1891,  in  the  county 
and  state  aforesaid,  in  and  upon  one  Dora  Lillian  Remesat,  a 
female  child  under  the  age  of  ten  years,  to  wit,  of  the  age  of 
eight  years,  feloniously  did  make  an  assault  with  intent  her, 
the  said  Dora  Lillian  Remesat,  then  and  there  feloniously  and 
forcibly  to  carnally  know  and  abuse,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Florida."  After  verdicti 
plaintiff  in  error,  by  his  counsel,  made  a  motion  to  set  aside 
the  verdict  and  grant  a  new  trial.  The  grounds  of  the  motion 
are:  1.  *' Because  the  verdict  is  contrary  to  law."  2.  *^Be- 
oause  the  verdict  is  contrary  to  the  evidence."  8.  ^'  Because 
the  verdict  is  contrary  to  the  charge  of  the  court."  4.  "  Be- 
cause the  uncontradicted  evidence  in  the  case  was,  that  the 
defendant  was  not  fourteen  years  of  age  at  the  time  of 
the  alleged  offense,  and  yet  the  jury  found  him  guilty  of 
the  offense  with  which  he  was  charged." 

This  motion  was  overruled,  and  defendant  excepted.    No 
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ezoeptionf  were  taken  to  the  charge  of  the  courts  or  the  ad- 
miflsibility  of  any  testimony.  The  assign ments  of  error  here 
eoTer,  in  substancei  the  same  points  presented  in  the  motion 
ihr  new  trial  The  sole  inquiry  presented  here  is  the  snffi- 
dency  of  the  evidence  to  sustain  the  verdict 

The  mother  of  the  child  testifiecl  for  the  state,  in  substance, 
as  follows:  That  the  accnsed  was  working  for  her  husband, 
helping  in  his  barber-shop  and  working  on  his  place.  On 
the  twentieth  day  of  February,  A.  D.  1891.  the  accused  was 
at  work  in  their  garden,  and  about  five  o'clock  in  the  even- 
ing,  while  witness  was  upstairs  attending  to  a  fretful  baby^ 
she  looked  out  of  the  window  into  the  garden,  and  did  not 
see  the  accused  at  work.  Witness  could  see  from  the  upper 
window  all  over  the  garden,  except  down  by  the  side  of  a 
fence  nearest  to  the  house.  She  knew  that  her  daughter  was 
in  the  garden  with  the  accused,  and  had  been  playing  there. 
She  went  down  to  see  about  it,  and  as  soon  as  she  opened  the 
garden  gate  she  saw  her  child  lying  fiat  on  the  ground,  with 
her  clothes  up,  and  the  accused  on  top  of  her.  They  were 
lying  with  their  feet  towards  witness.  As  soon  as  the  witness 
entered  the  gate,  the  accused  jumped  up  and  commenced  to 
button  up  his  pantaloons,  which  were  unbuttoned.  Witness 
asked  the  accused  what  he  meant  by  doing  that.  He  said  Lil- 
lian made  him  do  it;  she  had  been  after  him  all  the  week  to 
do  it  Witness  said  if  she  had  a  pistol  she  would  kill  accused, 
and  that  she  would  have  him  arrested.  She  looked  for  some- 
thing to  hit  accused  with,  and  he  ran  away  from  the  premises. 
This  was  in  Clay  County,  Florida.  On  cross-examination^ 
witness  stated  that  when  she  looked  in  at  the  gate  she  saw 
them  lying  on  the  ground  near  the  fence  and  near  the  chicken- 
house.  The  chicken-house  was  about  ten  feet  high,  and  was 
between  the  gate  where  she  entered  and  where  they  were 
lying.  The  chicken-house  was  joined  onto  the  fence  to  the 
right  of  the  gate,  and  was  on  her  right  hand.  The  accused 
and  the  child  were  on  the  other  side  of  the  chicken-house. 
The  child  did  not  get  up  when  the  accused  did.  She  laid 
on  the  ground  for  a  little  time,  and  was  not  fretting  or  crying, 
and  was  not  hurt  Witness  did  not  see  the  private  parts  of 
the  accused. 

J.  A«  Peeler  testified  for  the  state,  in  substance,  that  he  was 
sheriff  of  Clay  County.  A  warrant  was  placed  in  his  hands 
for  the  arrest  of  Oscar  McKinny,  for  the  assault  upon  the 
little  girl.    He  tried  for  two  days  to  find  the  accused,  but 
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could  not.    He  foand  him  on  Sunday  night  at  his  mother'f 
house  and  arrested  him. 

For  the  defense,  Georgia  Cook  testified  that  she  was  the 
mother  of  the  accused,  Oscar  McEinnj,  and  that  he  was  not 
fourteen  years  of  age;  that  he  would  be  fourteen  years  of  age 
on  the  following  Tuesday,  the  last  day  of  March. 

Fence  Miller  testified  that  he  knew  the  general  reputation 
of  the  accused,  and  that  it  was  good;  he  never  heard  anything 
bad  of  the  boy. 

The  defendant's  statement,  under  oath,  was,  in  substanoe, 
that  he  had  the  headache,  and  was  lying  down  on  the  ground. 
Lillian  came  where  he  was,  and  was  playing  on  him,  and  he 
pushed  her  off;  he  was  not  trying  to  do  anything  to  her.  He 
ran  off  because  Mrs.  Bemesat  said  she  was  going  to  have  him 
arrested. 

This  was,  in  substance,  all  of  the  testimony.  Our  statute 
provides  that  ^'  whoever  ravishes  and  carnally  knows  a  female 
of  the  age  of  ten  years  or  more,  by  force,  and  against  her  will, 
or  unlawfully  or  carnally  knows  and  abuses  a  female  child 
under  the  age  of  ten  years,  shall  be  punished  by  death,  or  by 
imprisonment  in  the  state  penitentiary  for  life;  and  whoeyer 
assaults  a  female  with  intent  to  commit  a  rape  shall  be  pun- 
ished by  imprisonment  in  the  state  penitentiary  for  any  term 
of  years,  or  for  life,  or  by  fine  not  exceeding  one  thousand 
dollars":  Act  of  1868,  c.  1637,  subc.  8,  sees.  4(M1;  McClel- 
lan's  Digest,  p.  355,  sees.  36,  87.  The  two  clauses  contained 
in  the  first  section  of  the  above  statute  define  the  single  of- 
fense of  rape.  It  is  committed  on  a  female  over  ten  years  of 
age  by  having  carnal  knowledge  of  her  by  force,  and  against 
her  will,  and  on  a  female  under  ten  years  of  age  by  unlaw- 
fully or  carnally  knowing  and  abusing  her  without  regard  to 
consent.  The  object  of  our  statute  was  to  provide  a  punish- 
ment for  rape  in  all  cases  of  the  violation  of  females  of  any 
age.  Originally,  at  common  law,  rape  was  defined  to  be  the 
carnal  knowledge  of  a  female,  forcibly  and  against  her  will: 
8  Chitty's  Grim.  Law,  810;  1  Russell  on  Crimes,  904. 

It  seems  that  it  was  anciently  doubted  whether  rape  could  be 
committed  upon  a  child  under  ten  years  of  age,  and  hence  the 
statute  18  Eliz.,  c.  7,  sec.  4,  was  enacted,  by  which  it  was  pro- 
vided '*  thatlf  any  person  shall  unlawfully  and  carnally  know 
and  abuse  any  woman-child  under  the  age  of  ten  years,  every 
such  unlawful  and  carnal  knowledge  shall  be  felony  without 
benefit  of  clergy";  8  Chitty's  Crim.  Law,  814.    This  stotute 
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WASDol  intended  to  create  a  new  and  different  offense  distinct 
from  rape,  bat  was  designed  to  make  the  carnal  knowledge 
and  abase  of  a  child  ander  ten  years  rape,  irrespective  of  con- 
sent   And  we  find  in  1  Hale's  Pleas  of  the  Crown,  628,  writ- 
ten after  the  passage  of  the  statute  18  Elizabeth,  the  definition 
ef  rape  to  be  '^  the  carnal  knowledge  of  any  woman  above  the 
age  of  ten  years,  against  her  will,  and  of  a  woman-child  un- 
der the  age  of  ten  years,  with  or  against  her  will."    Our  stat- 
ute makes  it  rape  to  unlawfully  or  carnally  know  and  abuse 
a  female  child  under  the  age  of  ten  years.    This  construction 
has  been  placed  upon  statutes  like  ours:  Cammamoealth  y. 
Sn^nd^  4  Gray,  7;  People  v.  McDonald^  9  Mich.  150;  StaU 
V.  SUnrhey^  63  N.  C.  7;  StaU  v.  Johnstoriy  76  N.  C.  209;  State 
V.  Daney^  83  N.  C.  608.   To  charge,  then,  in  an  indictment  un- 
der the  statute,  an  assault  with  intent  to  unlawfully  and  car- 
nally know  and  abuse  a  female  child  under  the  age  of  ten 
years  is,  in  l^al  effect,  to  allege  an  assault  with  intent  to  com- 
mit a  rape.    The  testimony  of  the  mother  of  the  accused  (and 
there  seems  to  be  no  contradiction  in  any  way  of  it)  is,  that 
he  was  not  fourteen  years  old  when  the  offense  is  alleged  to 
have  been  committed.    He  lacked  but  a  short  time  of  arriv- 
ing at  the  age  of  fourteen;  still,  the  testimony  is  positive  that 
he  had  not  arrived  at  this  age  when  the  offense  is  alleged  to 
have  been  committed.    A  boy  under  the  age  of  fourteen,  by 
the  common-law  rule,  was  presumed  to  be  incapable  of  com- 
mitting the  crime  of  rape.    This  presumption,  it  seems,  was 
not  so  much  on  the  ground  of  incapacity  of  mind  or  will,  but 
ef  physical  impotency,  and  was  irrebuttable:    Williams  v. 
8uue^  20  Fla.  777,  and  authorities  cited.    It  is  also  the  rule 
ef  the  common  law,  that  a  boy  under  the  age  of  fourteen 
years  cannot  in  point  of  law  be  guilty  of  an  assault  with  in- 
tent to  commit  a  rape,  and  if  he  were  under  that  age  at  the 
time  of  the  alleged  offense,  evidence  is  inadmissible  to  show 
that  in  point  of  fact  he  could  commit  the  offense:  Regina  v. 
PAtQtjM,  8  Car.  &  P.  786;  Rex  v.  EldershaWy  3  Car.  &  P.  396; 
Peopk  V.  Randolph,  2  Park.  Cr.  174,  213;  8  Lawson's  Crim- 
inal Defenses,  145;  1  Bishop's  Grim.  Law,  6th  ed.,  sec.  746; 
2  Roscoe's  Crim.  Ev.  899.    It  was  decided  in  Commonwealth 
V.  Oreen,  2  Pick.  380«  that  a  boy  under  the  age  of  fourteen 
years  may  be  indicted  for  an  assault  with  intent  to  commit 
rape;  bat  this  seems  to  be  the  only  departure  outright  from 
the  common-law  rule,  and  it  was  dissented  from  by  Parker, 
C.  J.    In  Ohio  and  New  York  it  has  been  decided  that  while 
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the  law  presumes  a  boy  under  the  age  of  foarteen  jeara 
to  be  incapable  of  being  gailty  of  attempting  to  commit  the 
crime  of  rape,  this  presumption  may  be  overcome  by  proof 
that  in  point  of  fact  he  has  arrived  at  the  age  of  puberty^: 
Williams  v.  State,  14  Ohio,  222;  46  Am.  Dec.  536;  People  ^. 
Randolph^  2  Park.  Cr.  174.    I  think  there  is  much  good  rea- 
son in  the  rule  announced  in  the  Ohio  and  New  York  cases. 
The  common-law  rule  had  its  origin  in  the  nature  of  man  and 
-social  life,  environed  by  the  then  physical  development  of  the 
race  where  established,  and  under  certain  climatic  conditions. 
The  rule  might  become  absurd  in  more  congenial  climates 
and  under  conditions  of  more  advanced  physical  development. 
The  reason  of  the  rule,  it  might  well  be  said,  had  ceased  un- 
der such  circumstances.    In  no  case,  however,  that  we  have 
found,  except  the  one  in  Massachusetts,  has  any  court  gone 
further  than  to  hold  that  the  presumption  of  incapacity,  where 
the  accused  is  under  the  age  of  fourteen  years,  may  be  rebut- 
ted by  evidence  showing  capacity.    Under  these  decisions^ 
the  burden  is  on  the  state  to  show  that  the  accused  had  capa- 
city, when  it  was  shown  that  he  was  at  the  time  under  the 
age  of  fourteen.    In  a  later  case  in  Ohio,  while  the  rule  in  the 
case  of  WUltatM  v.  State^  14  Ohio,  222,  45  Am«  Deo.  536,  was 
adhered  to,  its  correctness  seems  to  have  been  doubted,  and 
it  was  held  that  the  rule  would  not  be  extended,  and  the  bar- 
den  was  on  the  state  to  show  capacity:  HUtabiddle  v.  State^ 
85  Ohio  St  52;  35  Am.  Rep.  592.    There  is  nothing  in  the 
testimony  making  it  necessary  for  us  to  say  whether  or  not 
the  rule  announced  in  Ohio  and   New  York  should  obtain 
in  this  state.    The  testimony  does  not  show  the  capacity  of 
the  accused,  nor  is  there  anything  stated  in  reference  to  his 
physical  development  from  which  capacity  may  be  deduced. 
On  the  evidence  before  us,  our  conclusion  is,  that  the  convic- 
tion was  wrong,  and  the  judgment  is  therefore  reversed,  and 
the  cause  remanded.  ^___^ 

Assault  wmi  Intb^t  to  Ravish— OAPAcrnr  —  EviDBiros  of. — An  in* 
hat  under  fourteen  yean  of  age  ie  preaamed  to  be  ineapable  of  committing 
or  attempting  to  commit  rape.  Such  presumption  may  be  rebutted  by 
proof  that  he  had  arrived  at  the  state  of  puberty,  and  was  capable  of  con* 
summating  the  crime  of  whieh  he  was  accusedi  WUHams  r.  JHaie,  14  Ohtiv 
tS2;  46  Am.  Deo.  6M, 
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Conway  r.  Grant. 

]!»  Oboboia,  «.] 

AjnHii«.-.Vteocii«niB  Doas— LiABiLiTT  or  OwMnt  warn  Axxownro  a« 
LABa&  —One  who  enters  the  rear  of  the  premises  of  another,  through 
aa  open  gate^  on  lawful  business,  and  is  bitten  by  ferocious  dogs  mnning 
aft  large,  of  which  he  has  no  notice,  may  recover  of  the  owner,  whe^ 
knowing  the  ricions  oharaeter  of  his  dogs,  thos  allows  them  to  ran  loose 
open  premises. 


John  A.  Wimpyj  for  the  appellant. 

John  21  Olenn^  for  the  appellee. 

Blbckley,  C.  J.  The  ferocious  character  of  the  dogs  and 
the  knowledge  of  the  owner  are  sufficiently  alleged.  The 
odIj  matter  of  controversy  is  touching  the  fault  of  the  plain- 
tiff in  exposing  himself  to  attack  by  entering  the  premises  of 
the  defendant  where  the  dogs  were  kept.  There  was  an  open 
gate  in  rear  of  the  premises,  and  the  plaintiff,  according  to 
his  declaration,  was  on  lawful  business.  Being  in  search  of 
employment  as  a  carpenter,  and  seeing  indications  that  such 
work  was  probably  carried  on  in  a  certain  house,  he  entered 
the  premises  for  the  purpose  of  making  engagement  or  to 
work,  baying  no  notice  or  knowledge  of  the  dogs.  In  this 
way  he  became  exposed  and  was  bitten.  We  think  a  causa 
of  action  is  substantially  set  forth.  The  code  (sec.  2964)  de- 
clares: ^.  A  person  who  owns  or  keeps  a  vicious  or  dangerous 
animal  of  any  kind,  and  by  the  careless  management  of  the 
same,  or  by  allowing  the  same  to  go  at  liberty,  another,  with- 
out fanlt  on  his  part,  is  injured  thereby,  such  owner  or  keeper 
shall  be  liable  in  damages  for  such  injury."    The  fault  here 
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referred  to  is  not  that  of  being  a  trespasser,  but  that  of  being 
in  some  way  instrumental  in  provoking  or  bringing  on   the 
attack  complained  of.    *'  It  must  at  the  same  time  be  under- 
stood that  the  right  of  redress  of  the  injured  person  will   be 
defeated  if  the  injury  was  caused  by  his  own  fault.    A  person 
who  irritates  an  animal,  and  is  bitten  or  kicked  in  turn,  is 
deemed  in  law  to  have  consented  to  the  damage  sustained, 
and  cannot  recover.    But  if  the  fault  of  the  injured  party  bad 
no  necessary  or  natural  and  usual  connection  with  the  injury, 
operating  to  produce  the  injury  as  cause  produces  effect^  the 
owner  of  the  animal  will  be  liable.    For  example:  The  de« 
fendant  keeps  upon  his  premises  a  ferocious  dog,  and  the 
plaintiff,  having  no  notice  that  such  a  dog  is  there,  trespasses 
in  the  daytime  upon  the  premises,  and  the  dog  rushes  upon 
him  and  bites  him.    The  defendant  is  liable;  since  it  is  not 
the  necessary  or  natural  and  usual  consequence  of  a  person's 
trespassing  upon  a  man*s  premises  by  day  that  he  should  be 
attacked  by  a  savage  dog*':  Bigelow  on  Torts,  249,  250. 

Though  the  gate  was  open  and  the  plaintiff  was  on  lawful 
business,  it  may  be  that  he  had  no  strict  legal  right  to  enter 
the  premises  from  the  rear.     But  this  would  be  no  justification 
for  leaving  dangerous  dogs  loose  on  the  premises,  to  bite  him 
or  others  that  might  so  intrude.     Such  dangerous  means  of 
defense  against  mere  trespassers  the  law  will  not  countenance. 
As  general  authorities  on  the  subject,  see  Brock  v.  Copelandj  1 
Esp.  203;  Sarch  v.  Blackburn,  4  Car.  &  P.  297;  Curtis  v.  MUla, 
6  Car.  &  P.  489;  Loomii  v.  T^rry,  17  Wend.  496;  81  Am. 
Dec.  806;  Pierret  v.  MoUer,  3  E.  D.  Smith,  674;  Kelly  v.  TOUm^ 
Z  Keyes,  263;  Sherfcy  v.  Bartley,  4  Sneed,  58;  67  Am.  Dec. 
697;  Wooljv.  Cha,ker,  31  Conn.  121;  81  Am.  Deo.  176;  Lave- 
rone  v.  Mangianti,  41  Cal.  138;  10  Am.  Bep.  269;  note  to 
KnawUs  v.  Mulder,  16  Am.  St  Rep.  631;   Cooley  on  ToHa, 
*346;  Bishop  on  Non-Contract  Law,  sees.  1235  et  seq.;  1 
Thompson  on  Negligence,  p.  220,  sec.  34;  MuUer  v.  McKes$(m, 
73  N.  Y.  195;  29  Am.  Rep.  128;  Rider  v.  WhiU,  65  N.  Y.  54; 
22  Am.  Rep.  600. 

It  will  be  observed  that  the  most  that  could  possibly  be 
said  against  the  plaintiff  is,  that  he  trespassed  by  going  upon 
the  premises.  This  is  a  milder  fault  than  going  there  to  com^ 
mit  a  trespass.  If  his  purpose  had  been  to  commit  a  crime, 
the  dogs  would  have  been  properly  employed  in  resisting  him. 
But  he  seems  to  have  had  a  virtuous  and  worthy  object,  al- 
though his  mode  of  executing  it  was  doubtless  injudicious.  It 
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waB  not  lawful  to  bite  him  by  the  instrumentality  of  dogs  or 
other  dangerous  animals.  The  court  erred  in  dismissing  the 
action. 

Judgment  reversed. 

AinvALs —  Viciont  Dooa.  — Konoi  to  Owvxa  or  thb  Akimal's  Ohaiu 
WKR:  8m  RMnmm  t.  Marino,  3  Wash.  434;  28  Am.  8t  Rap.  60^  and 
•■aes  rtfeiTod  to  in  the  note  therato. 

LiABiUTr  OP  OwNBR  TO  TaBSPABSiBa.  ^It  ia  no  dafenaa  to  an  aetioii  lor 
iajory  from  the  bito  of  a  yiciout  dog  that  plauiti£F  waa  a  trespasser  at  tima 
vpoo  the  land,  if  the  owner  of  the  dog,  knowing  of  its  propensities,  permits 
it  to  mn  at  largo:  Sherfey  ▼.  Bwriley,  4  Soeed,  08;  87  Am.  Dao.  697;  Wooff 
▼.  OuSbBT^  81  Conn.  121;  81  Am.  Dsa.  171. 


Heflin  V.  Statb. 

[88  OtoaeiA,  lAL] 

IvMn  -^  DnQVALmcATroK  —  What  Doia  hot  Disqvauft.  —  It  is  not  a 
disqualification  per  §e  to  try  an  indictment  for  perjnry  that  the  presid- 
ing judge  is  the  same  who  presided  at  the  trial  in  which  the  alleged  per- 
jury was  committeti,  and  also  at  the  trial  of  another  witneas  for  perjnry, 
who  testified  in  the  first  ease.  Nor  does  any  disqualification  result  from 
the  fact  that  such  judge  is  convinced  of  the  goilt  of  the  accused  from 
facts  coming  to  his  knowledge  dnriog  the  course  of  the  previous  trials. 

/uBoaa — Disqoalificatioks— What  does  mot  Disqualift.  —  A  judge 
is  not  ftrMC  disqualified  to  preside  on  the  trial  of  an  indictment  for  per- 
jury because  he  is  convinced  of  the  guilt  of  the  accused,  and  hss  privately 
and  nnoflScially  advised  the  prisoner's  counsel  to  indnoa  his  client  to 
plead  guilty, 

FnuuRT  —  ADiiis8iBn.TTT  o?  EviDKVOB.  —  Ou  the  trial  of  an  indictment 

for  perjury,  evidence  is  admissible  to  show  that  the  accused,  in  a  private 

istenriew,  endeavored  to  influence  a  third  person  to  give  false  evidence 

ia  the  aame  case  and  in  respect  to  the  same  matter  in  which  the  alleged 

.  perjury  was  committed. 

Fbuukt  —  ADMiaaiBiUTT  o?  DioLAHATiONa. — Tha  whole  res  geatm  of  a 
transaction,  including  declarations  made  at  the  time  by  the  participants^ 
are  admissible  against  one  accused  of  perjury  to  show  that  his  sworn 
statements  as  to  some  of  the  particulars  of  such  transaction  were  false. 

PianiBT  —  RaooRD  Nkokssart  to  CoNYionov.  —  To  convict  a  person  of 
perjnry,  alleged  to  have  been  committed  on  the  trial  of  a  case  in  a  court 
of  record,  the  prodoctiou  of  the  record  in  that  case,  or  of  a  dnly  authenti- 
cated transcript  thereof,  is  essential,  unless  the  formal  proofs  of  such 
judicial  proceeding  are  waived  or  dispensed  with  by  admission  or  other* 


PiajuaT — ERBOSfsoua  Instbuctiozcr. — When,  upon  a  trial  for  perjury, 
alleged  to  have  been  committed  on  the  trial  of  a  case  in  a  court  of  record, 
the  judicial  proceedings  in  that  case  are  not  formally  proved  by  the  pro* 
duction  of  the  record  therein,  or  by  an  authenticated  copy  thereof,  and 
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•voh  fomial  proof  is  «ot  waiTod,  inttmoUoiu  iMaed  upon  lh«  hypotheiis 
that  the  omo  wherein  tiie  aUeged  penjary  was  oommitted  has  heen  duly 
prored  by  other  oTidenoe  are  erroneoas  and  entitle  the  acoased,  if  ooo* 
Tieted,  to  a  new  triaL 

Thb  appellant,  Heflin,  was  indicted,  tried,  and  convicted 
of  perjury  in  falsely  and  maliciously  swearing,  on  the  trial 
of  one  Eddleman  for  the  marder  of  one  Gresham,  that  at  the 
time  of  the  shooting  the  witness  was  in  an  alley-way  leading^ 
back  of  the  saloon  where  the  shooting  took  place;  that  he  saw 
Oresham  with  something  in  his  hand  which  the  witness  took 
to  be  a  knife;  that  Gresham  was  advancing  on  Eddleman 
when  the  latter  shot  him;  that  immediately  after  the  shoot- 
ing, the  witness  left  the  place,  and  had  never  repeated  what 
he  had  seen  to  anybody.  The  declarations'referred  to  in  the 
opinion  were  made  immediately  after  the  shooting  by  Eddle- 
man and  Gresham  to  the  arresting  officer,  who  testified,  over 
the  objection  of  the  appellant,  that  at  that  time  **  Eddleman 
said  that  he  shot  Gresham  because  he  was  trying  to  shoot  him, 

and  called  up  Mr.  Mehan  to  prove  it Gresham  followed 

me  back  when  I  went  up  to  Mr.  Eddleman,  and  when  Eddle- 
man made  that  remark,  Gresham  said, '  Search  me;  I  have 
not  got  a  thing  in  the  world/  "  The  other  facts  appear  in 
the  opinion. 

Frank  A.  Arnold^  for  the  appellant. 

C  D.  HiUy  soUeitor-generalj  for  the  state. 

Bleckley,  C.  J.  1.  His  honor  Judge  Clark,  who  presided 
in  the  trial  of  this  case,  was  subjected  to  a  novel  and  extraor- 
dinary challenge  before  the  trial  began.  Counsel  for  the  pris- 
oner objected  to  his  presiding,  *'for  lack  of  impartiality,  and 
for  his  prejudice  against  him,"  the  prisoner.  The  grounds  of 
this  objection  were,  that  his  honor  had  presided  in  the  trial 
of  Eddleman  and  also  of  McCord,  and  become  firmly  con- 
vinced that  the  prisoner  had  committed  perjury  in  the  Eddie- 
man  case,  and  had,  on  two  different  occasions,  approached 
the  prisoner's  counsel  and  said  to  him  there  was  no  doubt 
about  the  guilt  of  his  client,  and  advised  him  to  induce  his 
client  to  plead  guilty,  as  there  was  no  earthly  chance  for  him 
to  be  acquitted.  In  a  note  to  this  ground  of  the  motion  for  a 
new  l^al,  the  judge  says:  *'I  had  presided  on  the  Eddleman 
trial;  also  on  one  of  the  trials  of  McCord  for  perjury.  I  knew 
that  McCord  was  tried  again,  found  guilty,  and  the  conviction 
was  final.    In  the  interest  of  pending  justice  and  economy,  I 
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wished  to  save  another  trial,  which  necesflaiily  iavolved  the 
etidenee  in  the  Bddleman  and  MoCord  ca(B#8|  that  I  and  the 
public  had  heard  ao  often.    NeverthelesSi  I  had  no  prejudice 
against  Heflin,  and  tried  him  as  though  I  had  heard  of  the 
ease  for  the  first  time."    There  can  be  no  doubt  of  the  scru- 
poloiis  accuracy  and  truth  of  this  statement.    Not  the  least 
ahade  of  a  aaggestion  at  variance  with  it  anywhere  appears 
in  the  record  before  us.    That  the  trial  was  conducted  up- 
rightly and  impartially,  so  far  as  the  presiding  judge  was 
concerned,  admits  of  no  question.    There  is  certainly  no  law 
which  renders  it  a  disqualification  per  $$  to  try  an  indictment 
for  perjury  that  the  judge  is  the  same  who  presided  at  the 
trial  in  which  the  alleged  perjury  was  committed,  and  also  at 
the  trial  of  another  witness  who  testified  in  the  first  case.    It 
^an  make  no  diSerence  that  the  judge  had  thus  become  con- 
rinced  of  Heflin's  guilt,  t)ecau8e  the  opinion  of  the  presiding 
judge  ae  to  the  guilt  or  innocence  of  the  prisoner,  however 
that  opinion  may  have  been  formed,  does  not  unfit  him  for 
discharging  his  judicial  duties  with  the  most  complete  fair* 
ness  and  impartiality.    These  duties  are  exactly  the  same, 
whether   the  accused  is  guilty  or  innocent,  and  upon  that 
question  the  judge  has  no  deciding  power,  and  is  not  permit- 
ted to  intimate  to  the  jury  his  opinion.    That  all  his  functions 
may  be  duly  exercised  irrespective  of  his  own  opinions  is  taken 
by  the  law  for  true;  this  is  shown  by  the  fact  that  he  is  re- 
quired to  hear  all  the  evidence  as  it  is  delivered  to  the  jury, 
and  after  so  doing,  to  instruct  the  jury  npon  the  law  applica- 
ble to  the  same.    It  could  hardly  be  expected  that  from  hear- 
ing all  the  evidence  he  would  not  form  some  opinion  of  his 
<^n  as  to  the  actnal  guilt  or  innocence  of  the  person  on  trial, 
hut  the  law  cares  not  for  this,  and  is  not  so  absurd  as  to  make 
it  work  a  disqualification  to  preside  throughout  the  trial.    If 
he  can  hear  the  evidence  once  without  disqualifying  himself, 
we  see  not  why  he  might  not  do  so  twice  or  thrice.    As  to 
advising  or  urging  counsel  to  induce  his  client  to  plead  guilty, 
this,  as  we  understand  the  record,  was  not  done  judicially  or 
publicly,  but  privately  and  unofficially.     We  put  this  con- 
struction npon  the  language  in  the  record  because  nothing  to 
the  contrary  is  stated,  and  we  cannot  gratuitously  impute  to 
any  jndge  of  the  superior  court,  and  especially  to  one  of  such 
liigh  character  and  such  a  nice  sense  of  judicial  propriety, 
^anything  unbecoming  the  judicial  station.    For  the  judge 
frivately  and  unofficially  —  that  is,  in  his  capacity  as  a  mere 
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citizen — to  advise  a  member  of  the  bar  to  do  thus  and  so  toocb- 
ing  a  pending  case,  for  such  and  such  reasons,  cannot  be  held 
to  render  him  legally  disqualified  to  preside  in  the  case  con* 
cerning  which  he  thus  volunteers  to  give  his  advice.  A  citi- 
sen  of  the  commonwealth,  though  he  may  chance  to  occupy  a 
seat  on  the  bench,  is  not  cut  off  from  friendly  personal  later* 
course  with  the  members  of  the  legal  profession,  and  what  he 
may  chance  to  say  to  them  as  to  how  he  thinks  they  ought  to 
serve  their  clients,  or  as  to  his  opinions  and  convictions  in  re* 
gard  to  the  merits  of  their  cases,  cannot  be  treated  as  official 
conduct,  and  become  matter  for  review  and  reversal  by  the 
supreme  court 

2.  One  of  the  theories  of  the  prosecution  was,  that  Heflin 
and  McCord  had,  before  the  trial  of  Eddleman,  combined  to 
commit  perjury  in  Eddleman's  behalf.  As  tending  to  proTe 
this  theory,  a  witness  of  the  name  of  Owens  was  introduced, 
who,  after  explaining  that  he  overheard  an  interview  between 
MoCord  and  Heflin,  testified  that  in  that  private  interview 
McCord  said  to  Heflin,  ^'  If  I  get  up  on  that  stand  and  swear 
that  Tom  Gresham  had  a  knife  cutting  at  George  Bddlemao^ 
I  will  have  to  have  better  security  than  John  Hilderbrand"; 
that  Heflin  replied,  "The  money  is  all  right;  you  will  get  the 
money";  then  McCord  said,  *' Suppose,  now,  that  somebody 
gets  up  and  swears  I  was  not  in  the  alley?"  to  which  Heflin 
replied,  "Everything  was  in  such  confusion,  nobody  could 
tell  who  was  in  the  alley."  The  testimony  of  Heflin  in  Ed* 
dleman's  case  on  which  perjury  is  assigned  relates  in  part  to 
his  own  presence  in  the  alley  here  spoken  ot  We  have  no 
doubt  the  evidence  of  Owens  was  admissible,  as  tending  to 
show  that  Heflin  endeavored  to  influence  McCord  to  give  false 
testimony  in  respect  to  the  very  same  matter  touching  which 
his  own  alleged  perjury  was  committed. 

8.  The  whole  res  gestm  of  the  killing  of  Gresham  by  Eddie* 
man,  including  declarations  made  at  the  time  by  each  of 
them,  might  be  necessary  to  throw  light  upon  those  particu- 
lars of  the  transaction  to  which  Heflin  testified  on  Eddleman's 
trial,  and  which  are  involved  in  the  assignments  of  perjury. 
We  think,  therefore,  that  the  declarations  objected  to  (for 
which  see  the  official  report)  were  admissible. 

4.  The  indictment  in  the  present  case  alleged  that  Heflin, 
on  a  certain  day,  "in  a  judicial  proceeding  in  Fulton  superior 
court,  before  Richard  H.  Clark,  judge  presiding,  after  a  law* 
fol  oath  had  been  administered  to  him,  and  in  a  paatter  mac 
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lerial  to  the  issne,  the  issue  being  in  the  case  of  the  state  of 
Georgia  against  Greorge  H.  Eddleman,  charged  with  the  mur- 
der of  Thomas  O.  Oresham,  a  plea  of  not  guilty  haying  been 
entered  bj  the  said  Eddleman,  which  said  case  was  being 
then  and  there  tried  in  said  superior  court,  and  the  said  Hef- 
lin  being  then  and  there  a  witness  in  said  case  in  behalf  of 
the  defendant,  the  said  George  H.  Eddleman,  did  willfully, 
knowingly,  absolutely,  and  falsely  swear,"  etc.  No  record  of 
the  case  here  referred  to  was  put  in  evidence,  nor  was  the 
existence  or  contents  of  any  indictment  against  Eddleman,  or 
of  any  plea  to  such  indictment,  proved  in  any  manner  what- 
soever. The  oflScial  stenograplier  of  the  court  testified  as  fol* 
lows:  **  I  recollect  the  trial  of  the  case  of  the  state  against 
George  H.  Eddleman,  charged  with  the  killing  of  Thomas  B« 
Qresham.  I  did  take  down  the  testimony,  or  part  of  the  tee* 
timony,  in  that  case.  I  did  take  down  the  testimony  of  M.  R. 
Heflin  in  that  case.  That  testimony  was  taken  down  con 
rectly.  This  is  a  transcript  of  my  notes  of  the  testimony  of 
M.  R.  Heflin  in  the  case  of  the  state  against  George  Eddle^ 
man  for  murder.  This  is  the  testimony  taken  at  the  time 
that  George  Eddleman  was  being  tried.  This  killing  of 
Greshani  took  place  in  the  fall  of  1888;  I  don't  remember 
the  month.  Judge  Richard  H.  Clark  presided  in  that  case. 
I  was  present  when  Hefiin  was  sworn  as  a  witness,  and  when 
he  took  the  stand  and  testified.  That  was  in  Fulton  County. 
I  could  not  be  positive,  but  I  think  Mr.  Hill  administered  the 

oath Mr.  Hill  was  solicitor-general  at  the  time.  .... 

I  am  not  certain  that  he  administered  the  oath;  it  may  have 

been  one  of  the  other  attorneys It  may  have  been 

Judge  Dorsey  or  Mr.  Cox I  recollect  his  being  sworn 

to  tell  the  truth,  and  nothing  but  the  truth,  in  the  case  of  the 
state  against  George  Eddleman,  charged  with  murder.  •  •  •  • 
I  am  positive  he  was  sworn.  He  was  sworn  as  a  witness  in 
the  case  of  the  state  against  George  Eddleman."  This  ex- 
tract furnishes  all  the  evidence  which  the  record  contains  of 
the  existence  of  any  judicial  proceeding  between  the  state  and 
Eddleman.  Unless,  by  admission  or  otherwise,  the  formal 
proofs  are  waived  or  dispensed  with,  the  production  of  the 
record,  or  of  a  duly  authenticated  transcript  thereof,  is,  in  such 
cases,  essential.  ''The  cause  and  issue  wherein  the  perjury 
was  committed  are  proved  by  the  record,  which  should  be  in 
tiie  form  and  with  the  verification  required  by  the  ordinary 
practice  of  the  court " :  2  Bishop's  Grim.  Proc.,  sec.  933  b.    Th« 
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authoritiet,  early  and  late,  on  this  question  seem  to  be  of  uni- 
form tenor:  2  Starkie  on  Evidence,  859;  Bull.  N.  P.  243;  2 
Chitty's  Grim.  Law,  812  a;  2  Arcbbold's  Crim.  Pr.  &  PL  *602; 
8  Russell  on  Crimes,  *95;  2  Roscoe's  Crim.  Ev.  *843;  3  Jacob'a 
Fisher's  Digest,  8546  et  seq.;  2  Wharton's  Crim.  Law,  sec. 
1826;  8  Greenl.  Ev.,  seo.  197;  2  Taylor's  Bv.,  sec.  1668.  This 
requirement  as  to  the  medium  of  proof  corresponds  with  the 
general  rule  of  law,  that  the  proceedings  of  a  court  of  record 
are  known  only  by  means  of  the  record  itself:  CiMins  v.  JffuZ- 
ford,  57  Ga.  838;  Rutherford  v.  Crawford,  63  Oa.  189;  JamM 
T.  ITsrfry,  29  Ga.  684. 

6.  There  being  no  direct  evidence  of  the  existence,  finding, 
w  pendency  of  any  indictment  for  murder  against  Bddleman, 
or  of  any  issue  raised  upon  such  indictment,  it  follows  from 
what  has  been  said  above  that  no  proper  foundation  was  laid 
for  charging  the  jury  upon  such  a  hypothesis.  The,  court 
therefore  erred  in  the  part  of  the  charge  which,  as  set  out  in 
full,  was  expressed  in  this  language:  ''If  you  believe  from  the 
evidence  that  one  George  Eddleman  was  tried  for  murder  in 
the  superior  court  of  Fulton  County,  and  in  that  case  the  de- 
fendant was  administered  an  oath  by  the  solicitor-general, 
that,  so  far  as  the  oath  having  been  taken  in  some  judicial 
proceeding  and  having  been  administered,  the  case,  to  that 
extent,  the  burden  being  upon  the  part  of  the  state,  would  be 
made  out."  The  stenographer's  evidence  was  all  appropriate 
to  open  the  way  to  the  introduction  of  the  evidence  given  by 
Heflin  on  the  trial  of  Eddleman,  and  for  that  purpose  it  was 
all  admissible;  but  in  order  to  show  the  actual  existence  of 
the  case  of  State  v.  Eddleman  as  a  judicial  proceeding  in  the 
superior  court  of  Fulton  County,  and  its  identity  with  the 
case  described  in  the  bill  of  indictment,  it  was  necessary  to 
go  further,  and  prove  by  the  record  an  indictment  against  Ed- 
dleman (for  he  could  not  have  been  legally  tried  without  an 
indictment),  and  that  there  was  an  issue  raised  upon  that  in- 
dictment, and  what  that  issue  was.  The  bill  of  indictment 
in  the  present  case  alleges  that  there  was  a  plea  of  not  guilty, 
but  no  evidence  whatever  as  to  the  plea  was  adduced.  Con« 
•equently,  the  jury  trying  Heflin  did  not  know  by  evidence 
either  that  Eddleman  was  indicted,  or  upon  what  issue  he 
was  tried. 

6.  For  the  same  reason,  it  was  error  to  charge  the  jury  thus: 
**  If  you  believe  from  the  evidence  that  it  was  an  issue  upon 
the  trial  of  G^rge  Eddleman  whether,  at  the  time  he  shot 


• 
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OreshaiSy  he  (Oresham)  was  advanoing  upoa  him  with  a 

kaife  in  his  hand,  or  aotnething  like  a  knife,  that  would  be  a 

matter  material  to  the  isane."    This  charge  assumes  that 

there  was  evidence  before  the  jury  from  which  they  could  as- 

eertaiQ  what  the  issue  was  which  was  made  up  in  the  trial  of 

Sddleman,  and  that  thej  could  apply  thereto  the  testimony 

given  by  Heflin  upon  that  trial,  and  determine  its  materiality. 

7.  Yarions  other  8i)ecial  grounds  are  set  forth  in  the  motion 

fiv  a  new  triaL     Some  of  them  are  not  fully  verified  by  the 

presiding  jndge*     Construing  those  which  are  verified  in  the 

li^t  of  the  whole  charge  and  of  all  the  facts  in  the  record, 

we  think  no  material  error,  further  than  we  have  indicated, 

appears.     But   the  evidence  was  manifestly  deficient  on  a 

material  element  of  the  case,  and  the  court  having  committed 

the  errors  which  we  have  discussed,  the  prisoner,  as  a  matter 

of  strict  law,  is  entitled  to  a  new  triaL     Doubtless,  it  is  only 

where  such  a  deficiency  in  the  proof  is  pointed  out  and  in- 

risted  upon,  that  a  reriewing  court  would  be  under  the  duty 

of  having  the  case  tried  over  on  account  of  failure  on  the  part 

of  the  state  to  supply  the  formal  record  evidence  which  the 

law  requires.     It  would  seem  that  this  point  was  not  raised 

in  Elder  v.  Siate^  52  Oa.  581,  and  we  are  not  aware  of  any 

case  in  the  Georgia  reports  in  which  it  has  been  considered. 

The  clear  law  of  it,  however,  is  as  we  now  declare  it,  and 

whether  the  prisoner  be  guilty  or  innocent,  he  cannot  be  pun* 

ished  until  he  is  legally  convicted. 

Judgment  reversed.  

JvDQSB  —  DnQVAuncATioim  or:  See  note  to  Wx  parte  Harris,  23  Am. 
Bi  Eep^  660.  To  the  oeees  there  dted  may  be  added  the  following,  in  which 
the  judge  was  held  to  be  disqualified  by  his  previons  conneotion  with  the 
litigation:  Joknmm  v.  State,  29  Tez.  App.  626;  8taU  ▼.  Burhe,  82  Tez.  584; 
Chttm  ▼.  Drone,  82  Tez.  484.  On  the  ground  of  interest^  a  jadge  i«  dieqnali- 
fied  to  pase  on  the  homologation  of  an  account,  when  the  aesignee  of  a  claim 
tnuuferred  by  him  attempts  to  enforce  its  payment  by  an  opposition  to  the 
aoooaat;  for  although  the  claim  has  been  transferred  without  recourse,  yet 
there  is  an  implied  warranty  as  to  the  existence  of  the  debt,  and  the  judge 
b  mtereated  to  that  extent:  Suoceeehn  qf  Jan,  43  La.  Ann.  924.  But  in  a 
pneeeding  institiited  by  the  State  Bar  Assooiation  to  disbar  an  attorney,  the 
pfending  jndge  of  the  cirenit  is  not  disqualified  for  trying  the  ease  because  he 
ii  a  member  of  the  association:  Ex  parte  State  Bar  Asb\  92  Ala.  113.  Nor, 
imder  a  statute  requiring  a  property  interest  in  an  action  to  disqualify  a 
jodge  from  sitting  therein,  will  the  fact  that  he  signed  a  petition  on  the 
^■cgkioB  of  ebanging  the  location  of  a  oonnty  seat  disqualify  him  from  sit- 
tfaig  in  and  daeiding  a  mandamm  proceeding  instituted  by  the  petitioners  to 
MOpal  the  proper  offioers  to  call  an  election  on  the  question  of  changing  snek 
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Mftli  Awb  T.  Frrwrna,  M  TU.  S09;  12  Am.  St  B«p.  190.  Nor  wfll  the 
faefc  tiuit  s  Judge  la  diiqiulifled  from  trying  »  OMue  render  him  inoompetent 
to  nuOce  orders  that  are  merely  formal:  if oiei  ▼. /afida,  45  N.  H.  52;  84  Am. 
Dm.  114;  Littretf  ▼.  Wiiaa,  11  Mont  77. 

PuuuBT  —  EviDBNOK.  — Declarations  and  aote  of  a  person,  in  order  to  b» 
receiTed  in  evidence,  must  be  oontemporaueoos  and  connected  with  the  pria* 
etpal  fact;  they  mnet  eooetitnte  a  part  of  the  res  gftUB,  or  aerre  to  iUaatrate 
•ludi  principal  fact:  State  r,  Dag^  100  Mo.  243.  Declarations  made  prepara- 
tory to  a  particular  litigated  act,  which  tend  to  illostrate  and  give  character 
to  the  act  in  question,  are  admissible  as  part  of  the  ref  getttB:  HinchcUffe  t« 
KotmtMt  121  Ind.  422;  16  Am.  St  Rep.  403.  As  to  perjury  generally,  aoe 
otMided  note  to  8taU  ▼.  ShMtpe^  85  Am.  Dec.  488-501. 

Jimioui.  RiooRDt  AS  Btidbhoi.  — The  record  of  a  judgment  is  tiie  only 
ptopv  mdoMa  ol  ttMlf s  If si^^  ▼•  JToteMH  125  HL  04;  8  Am.  St  Repw  835. 


May  v.  Jones. 

[88  OBOaoiA,  808.1 

Ldbl — PiTBUOATiOR  o?  Falsb  VBxynst  BT  NoTABT  PoBLBO. — The  protest^ 
by  a  notary  public,  of  a  draft  for  non-acceptance,  before  due  presentment 
for  payment,  is  uuaathorised,  and  its  publication  is  a  libel,  for  which  the 
notary  is  liable  in  an  action  by  the  acceptor,  who  alleges  that  the  pro- 
test and  its  publication  were  falsely,  fraudulently,  and  malicioasly  made^ 
and  calculated  to  injure  him  in  his  credit  and  business. 

Babbb — Ljabiutt  fob  Malicious  Protest  ov  Draft  bt  Notary  PuBLia 
—  A  bank  is  not  generally  liable  for  the  negligence  or  misconduct  of  a 
notary  public  employed  by  it  to  protest  negotiable  paper  in  his  official 
capacity.  To  render  the  bank  liable  as  a  joint  tort-feasor  with  a  notary 
public  for  negligently  and  maliciously  procuring  the  latter  to  make  a 
false  protest  of  a  draft,  the  malice  of  the  bank  in  the  transaction  must 
be  specially  alleged  and  proved. 

Plbadino.  —  Joint  Grnbbal  Dbmurrsr  by  two  defendants  to  a  declaration 
which  sets  forth  a  good  cause  of  action  aa  to  either  of  them  ahoald  be 
orermled. 

R.  J.  Jordan^  for  the  appellant 

Rosser  and  Carter^  for  the  appellees. 

Lumpkin,  J.  May  brought  his  action  of  libel  against  Jones 
and  the  Merchants'  Bank  of  Atlanta  for  damages  to  his  credit 
and  standing  as  a  business  man,  by  reason  of  a  certain  draft 
being  protested  for  non-payment  by  said  Jones,  who  was  a 
notary  public,  and  also  an  employee  and  agent  of  the  bank. 
The  defendants  joined  in  a  demurrer  to  the  declaration,  on 
the  grounds  that  there  was  no  cause  of  action  set  out  as  for  a 
libel;  that  there  was  no  cause  of  action  set  out  as  for  a  wrong- 
ful protest;  and  that  the  bank  was  not  liable  for  the  acts  of 
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J0D681  under  the  allegations  in  the  declaration.  The  judg-* 
ment  on  this  demurrer  recites  that  the  plaintiff's  attorney 
disolaimed  in  open  court  any  claim  for  damages  for  a  wrong- 
fal  protest^  but  advised  the  court  that  the  declaration  was 
intended  to  be  a  claim  for  damages  as  for  a  libel  only; 
whereupon  the  court  sustained  the  demurrer,  and  dismissed 
the  case,  because  the  declaration  contained  no  legal  cause  of 
action.    This  is  the  error  complained  of. 

1.  The  declaration  shows  that  the  draft  was  accepted  by 
the  plaintiff,  payable  at  the  Atlanta  National  Bank.  In  the 
course  of  business,  after  several  indorsements,  it  came  to  the 
Merchants'  Bank  of  Atlanta  for  collection.  It  was  protested 
by  Jones  without  due  presentment  for  payment  at  the  Atlanta 
National  Bank.  The  plaintiff  avers  that  he  had  no  notice  be- 
fisre  the  protest  that  the  draft  was  at  the  Merchants'  Bank,  and 
as  soon  as  he  learned  this  fact  he  went  there  and  tendered  the 
amount  of  the  draft,  that  amount  being  $45.22,  which  was  re- 
fused because  it  had  been  protested;  that  at  the  time  of  the 
protest  he  had  several  hundred  dollars  to  his  credit  at  the 
Atlanta  National  Bank,  and  the  draft,  if  presented,  would  have 
been  promptly  paid  by  this  bank;  that  the  protest  and  draft 
were  sent  to  the  source  from  whence  it  came;  and  that  the 
charges  in  the  protest  ^'are  false,  fraudulent,  and  malicious, 
and  were  made  in  reference  to  the  plaintiff's  trade,  and  cal- 
culated to  injare  him  in  his  trade  or  business." 

No  doubt,  as  against  Jones,  a  cause  of  action  is  sufficiently 
set  out.  The  declaration  distinctly  alleges  that  the  charges 
in  the  protest  were  false,  fraudulent,  and  malicious,  and  made 
in  reference  to  the  plaintiff's  trade.  Without  a  due  present- 
ment for  payment  at  the  place  designated  in  the  acceptance, 
there  was  no  legal  basis  for  the  protest.  The  object  of  the 
protest  being  to  bind  the  indorsers,  due  diligence  required  a 
presentment  at  the  place  where  funds  were  probably  lodged 
to  meet  the  acceptance:  1  Daniel  on  Negotiable  Instruments, 
sec.  644;  2  Daniel  on  Negotiable  Instruments,  sees.  952,  955; 
Wood's  Byles  on  Bills,  *216,  and  notes.  The  protest  being 
without  proper  foundation,  false,  malicious,  and  calculated  to 
injure  a  business  man's  credit,  its  promulgation  and  publica- 
tion constitute  a  libel  for  which  the  plaintiff  may  maintain 
an  action:  Townshend  on  Slander  and  Libel,  2,  note;  Newell 
on  Defamation,  74;  Odgers  on  Slander  and  Libel,  *]3;  18  Am. 
A  Eng.  Ency.  of  Law,  814.  See  WilUavM  v.  Smith,  22  Q.  B. 
Div.  184.    It  matters  not  that  the  protest  carries  on  its  face 
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evidence  of  its  own  invalidity.  Its  ralidity  would  probably 
pass  unquestioned  even  by  those  who  saw  the  writing,  on  the 
presumption  in  favor  of  the  official  act  As  to  this  presump- 
tion, see  MeAndr0w  v.  Radway^  84  N.  Y.  611.  Moreover,  the 
hurtful  consequences  to  the  acceptor's  credit  would  not  be 
confined  to  those  parties  immediately  interested  to  inquire 
into  the  regularity  of  the  protest.  The  news  of  the  protest 
would  be  quickly  spread  to  each  indorser,  and  become  a  mat- 
ter of  common  knowledge  in  his  business  circle.  It  would 
run  through  the  complex  avenues  of  trade  beyond  pursuit 
and  correction  by  the  true  character  of  the  protest. 

The  case  of  Van  Epp$  v.  Joneij  60  Ga.  238,  does  not  oonfliot 
with  this  ruling,  but  rather  sustains  it.  That  was  an  action 
in  the  nature  of  libel  against  a  notary  for  a  false  protest,  and 
this  court  held  that  the  declaration  was  demurrable,  because 
it  did  not  allege  that  the  false  statement  was  made  in  refer- 
ence to  the  plaintiff's  profession  as  an  attorney  at  law.  Here 
the  declaration  expressly  charges  that  the  statements  were 
^'made  in  reference  to  plaintiff's  trade,  and  calculated  to  in- 
jure him  in  his  trade  or  business." 

2.  But  as  against  the  Merchants'  Bank  no  cause  of  action 
is  set  out.  The  plaintiff's  theory  is,  that  as  Jones,  the  notary 
public,  was  also  an  employee  and  agent  of  the  bank,  V  the 
action  of  defendant  Jones  in  the  matter,  he  acting  under  the 
authority  of  defendant  bank,  is  the  action  of  said  bank."  This 
is  all  the  allegation  touching  the  bank's  liability.  Although 
there  is  conflict  in  the  cases,  the  prevailing  and  better  holding 
seems  to  be,  that  a  bank  is  not  liable  for  the  negligence  or  mis- 
conduct of  a  notary  employed  by  it  to  protest  negotiable  paper. 
The  reason  is,  that  the  notary  is  not  a  mere  agent  or  servant  of 
the  bank,  but  is  a  public  officer  sworn  to  discharge  his  duties 
properly.  He  is  under  a  higher  control  than  that  of  a  private 
principal.  He  owes  duties  to  the  public  which  must  be  the 
supreme  law  of  his  conduct  Consequently,  when  he  acts  in 
his  official  capacity,  the  bank  no  longer  has  control  over  him, 
and  cannot  direct  how  his  duties  shall  be  done.  If  he  is  guilty 
of  misfeasance  in  the  performance  of  an  official  act,  the  bank 
is  not  liable:  1  Morse  on  Banks  and  Banking,  sees.  102  d,  265; 
BoUes  on  Banks  and  Depositors,  sec.  465;  2  Am.  &  Eng.  Ency. 
of  Law,  113;  16  Am.  &  Eng.  Ency.  of  Law,  763;  note  to  AlUn 
V.  Merchants^  Bank,  84  Am.  Dec.  318;  Hyde  v.  Planten^  Banh^ 
17  La.  560;  86  Am.  Dec.  621;  Tiernan  v.  Cammercial  Bank,  7 
How.  (Miss.)  648;  40  Am.  Dec.  83;  Agricultural  Bank  v.  Com- 
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memal  Bank,  7  Smedea  A  M.  692;  BrUUm  t.  NieeoOa,  104 
U.  8.  767;  Bank  y.  BuOer,  41  Ohio  St.  519;  52  Am.  Rep.  94. 
That  the  notary  b  also  an  employee  and  agent  of  the  bank 
does  not  alter  the  case.  There  is  still  a  sharp  dividing  line 
between  his  duties  as  agent  and  his  duties  as  a  public  officer. 
When  his  public  service  comes  into  play,  his  private  service  is 
for  the  time  suspended :  See  Allen  v.  Merchant^  Bank,  22 
Wend.  215;  34  Am.  Dea  289.  In  some  cases  it  seems  the 
hank  would  be  liable  for  negligence  in  the  selection  of  a  no- 
taiy,  but  no  such  question  arises  in  this  case. 

8.  There  is  no  allegation  that  the  bank  participated  in  the 
Hbelous  protest,  except  the  one  above  quoted.  Doubtless,  the 
bank  could  render  itself  liable  by  maliciously  procuring  a  false 
protest  to  be  made.  But  there  is  no  allegation  of  this  import^ 
the  supposed  liability  of  the  bank  being  rested  entirely  on  the 
general  authority  given  to  the  notary.  According  to  the  plain- 
tiff's  own  interpretation,  the  action  is  not  bropght  for  a  wrong* 
ful  protest.  It  may  be  that  the  bank  authorized  the  notary 
to  act,  but  it  cannot  be  inferred  from  this  that  it  contemplated 
the  perpetration  of  a  libel.  On  the  contrary,  the  bank  would 
have  a  right  to  rely  upon  the  faithfulness  of  the  notary  as  a 
public  officer.  As  it  could  not  command  him  to  do  its  bid- 
ding  in  his  official  action,  it  cannot  be  presumed  that  it  di- 
rected him  to  violate  the  law.  This  is  matter  for  distinct 
allegation,  in  which  the  declaration  utterly  fails. 

4.  The  case  stands  thus:  The  declaration,  which  is  good 
as  to  one  defendant  and  bad  as  to  the  other,  is  jointly  de- 
murred to  by  both.  What  ought  j;0  have  been  the  judgment 
on  this  demurrer  ?  The  general  rule  is,  a  pleading  which  is 
demurred  to  as  a  whole,  if  good  in  part,  will  stand,  and  the 
demurrer  be  overruled:  McLaren  v.  Steapp,  1  Ga.  376;  HazU" 
hursi  ▼.  Savannah  etc.  R.  R  Co.,  43  Ga.  13;  Finney  v.  CadwaHa* 
der,  55  Ga.  76;  East  Rome  Tovm  Co.  v.  Nagle,  58  Ga.  474;  Lowe 
V.  Burke,  79  Ga.  164.  While  this  rule  applies  chiefly  to  the 
contents  or  subject-matter  of  the  pleading,  it  extends  also  to 
parties  who  unite  in  a  demurrer.  Where  joint  defendants 
unite  ill  a  general  demurrer  to  the  declaration,  if  a  cause  of 
action  is  set  out  as  to  either,  the  demurrer  must  be  overruled. 
This  applies  to  actions  ex  contractu:  Woodbury  v.  Sackrider, 
2  Abb.  Pr.  402;  PhillipB  v.  Hagadon,  12  How.  Pr.  17;  Esiep 
V.  Burke,  19  Ind.  87;  Shore  v.  Tayhr,  46  Ind.  345;  WUkerson 
V.  RuBt,  67  Ind.  172;  Webster  v.  TibUts,  19  Wis.  (438),  461; 
Wmard  v.  Reas,  26  AYis.  540;  McQonigal  v.  CoUer,  32  Wis. 
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614;  Walker  t.  Popper^  2  Utah,  96;  to  complaint  for  land: 
People  V.  Mayor  etc.,  28  Barb.  240;  17  How.  Pr.  66;  to  an 
action  in  tort:  Dunn  y.  Gibson^  9  Neb.  513.  There  is  Bome 
authority  for  a  different  rule  in  equity,  namely,  that  the  de- 
murrer may  be  sustained  as  to  one  defendant  and  overruled 
as  to  another:  Wooden  t.  Morrii^  8  N.  J.  Eq.  65;  Barstow  v. 
Smithy  Walk.  Ch.  394;  1  Daniell's  Chancery  Practice,  584; 
Story's  Eq.  PL,  sec.  445.  These  authorities  rest  upon  the 
opinion  of  Lord  Bldon  in  Mayor  etc.  v.  Levy^  8  Yes.  403, 
which  does  not  decide  the  point,  as  he  held  the  demurrer  good 
as  to  all  the  defendants.  Lord  Eldon's  view  is  followed  in  a 
well^written  opinion  in  Wood  v.  Olney^  7  Nev.  109,  which  was 
an  action  on  contract.  Under  the  code  system,  the  rule  first 
stated  is  applied  also  to  proceedings  of  an  equitable  nature: 
Eldndge  y.  BeU,  12  How.  Pr.  547;  Teter  y.  Hinder$,  19  Ind. 
93;  Morbaek  y.  State^  84  Ind.  808;  Owen  y.  Cooper^  46  Ind. 
524;  Eiehbredt  y.  Angermany  80  Ind.  208;  Sanders  y.  Farrell, 
83  Ind.  28;  Pomeroy  on  Remedies,  sec.  577.  But  there  is  no 
authority  for  sustaining  such  a  demurrer  as  a  whole.  The 
court,  it  seems,  will  not,  without  an  application  for  that  pur- 
pose, amend  or  split  up  a  joint  demurrer  so  as  to  make  it  the 
separate  demurrer  of  each  defendant,  and  then  search  the 
Meclaration  in  turn,  to  find  whether  a  cause  of  action  is  set 
out  against  each.  But  in  order  to  preyail,the  demurrer  must 
be  good  as  to  all  joining  in  it.  The  court  need  not  of  its  own 
motion  render  two  judgments  upon  it 

It  follows  that  the  court  erred  in  sustaining  the  demurrer 
to  the  entire  declaration,  the  same  setting  out  a  cause  of  ac- 
tion as  to  one  defendant.  In  reversing  the  judgment,  it  is 
directed  that  the  court  below  sustain  the  demurrer,  and  dis- 
miss the  case,  so  far  as  the  Merchants'  Bank  of  Atlanta  is 
concerned,  since  against  it  no  cause  of  action  appears. 

Judgment  reyersedi  with  direction. 


WBONonrL  Pbotxst  of  Comm kbcial  Pafbb.  —  The  oiroQiiiBtaDeM  under 
review  in  the  principal  case  were  not  materially  di£Ferent  from  thoM  npon 
which  the  decision  in  HirahfiM  ▼.  Fort  Worth  NcUkmal  Bank,  83  Tex.  452. 
^  Am.  St  Rep.  6S0,  was  rendered.  In  the  latter  case,  it  is  tme,  the  conrt 
referred  to  the  fact  that  the  plainti£F  had  not  alleged  that  he  was  a  trader, 
but  this  omission  was  expressly  waived,  and  the  opinion  is  apparently  to- 
tended  to  be  read  as  if  tnch  an  allegation  had  been  incorporated  in  the  plead- 
ings, and  the  court  were  passing  npon  the  general  question  in  regard  to  a 
trader.  It  is  noteworthy,  moreover,  that  the  Georgia  court  made  no  com- 
ment npon  the  absence  of  an  averment  of  special  damages,  upon  which  the 
Texas  court  lays  so  much  stress.    It  seems  impossible,  therefore,  to  avoid 
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Hm  eondntion  that  the  Tiews  of  thete  two  tribmiali  are  diametrically  op- 
peitd  to  each  other  on  the  propoeition  that  a  protest  which,  ia  the  worda  of 
the  prineipal  caee,  "oarriee  on  its  face  notice  of  its  invalidity  "  is  not  aa  ao* 
tioosUe  pohlication.  In  the  note  to  the  Texas  case  we  gave  the  reasons 
wfaieh  sppeared  to  us  to  indicate  that  if  special  damages  had  been  alleged 
Ihe  plsintiff  would  haTo  been  entitled  to  recover.  The  Georgia  conrt^  how- 
ersr,  id  following  a  line  of  argument  very  similar  to  our  own,  seems  to  have 
anived  at  the  condnsion  that  averment  and  proof  of  special  damages  are  not 
aeoMHry  to  entitlo  the  plaintiff  to  a  recovery.  Our  note  wss  written  with 
apeoisl  reference  to  the  limitation  which  the  Texas  court  had  placed  upon 
ibe  right  of  recovery  in  such  cases,  and  the  circumstances  were  not  such  as 
to  ssQ  for  a  diaeneaioin  of  the  more  general  question,  whether  averment  and 
pieof  ef  speeial  damages  might  not  be  dispensed  with.  But  with  the  pres- 
aat  esse  before  ii%  we  have  no  hesitation  in  saying  that  the  liberal  doctrine 
•f  the  Georgia  conri  seems  to  us  to  be  more  consistent  with  the  principles 
teeonling  to  which  the  practical  administration  of  justice  is  regulated  in 
Bwdera  times,  than  a  rule  which  would  make  the  recovery  of  the  plaintiff 
^speadsat  upon  an  arerment  of  speoisl  damages.  The  act  being  a  wrongful 
sae^  and  the  daiia  being  for  a  certain  amount  of  damages,  why  should  it 
sot  be  left  to  the  jury  to  decide,  upon  the  evidence  introduced,  how  much 
vosld  be  a  proper  compensation  to  the  plaintiff?  It  would,  .in  fact,  be  im« 
poariUe  in  such  a  case  to  make  an  allegation  of  special  damages  which  would 
fsniiih  a  basis  for  adequate  compensation.  As  the  court  in  the  principal 
«sa  very  truly  remarka,  "  the  hurtful  consequences  to  the  acceptor's  credit 
vaajd  not  be  eonfined  to  those  parties  immeiliately  interested  to  inquire  idfo 
the  regularity  of  the  protest."  Under  such  circumatancea,  it  would  aeem  to 
be  Bcceasary  to  leave  the  matter  entirely  to  the  jury,  which,  as  a  means  of 
tmving  at  a  proper  conclusion,  would  have  the  state  of  the  plaintiff's  bnsi- 
M«  before  and  aifter  his  paper  had  been  protested,  together  with  any  other 
tttamstaaoea  that  might  be  deemed  to  bear  upon  the  question.  The  diffi- 
isltjr  of  making  a  proper  estimate  would  be  no  greater  than  in  many  other 
*>Ms  of  tort  in  whieh  the  jury  is  called  upon  to  assess  damages. 

HoriKin^  LiABiUTT  ov  Bavx  ior  Kegliokncb  of:  See  notes  to  Belh' 
Mvv  V.  BamkofUmUd  BiaUM^  33  Am.  D^c  50;  AUin  v.  MerduuU^  Bank,  84 
^  Dm,  ait;  i7yilt  T.  Fkmten'  Bank,  36  Am.  Dee.  621^ 
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(88  GsoaoiA,  88S.) 

Btton  1N»  Bannio— Deposit  bt  Trustee  ah  AoBirr.  — When'a  trustee 
deposits  money  in  a  bank  to  his  credit  as  agent,  the  bank  is  discharged 
by  paying  it  back  to  the  person  who  made  the  deposit,  and  in  the  ab« 
ssDoe  of  notice  or  knowledge  to  the  contrary,  has  the  right  to  assume 
tiiat  he  will  appropriate  the  money  to  its  proper  uses  and  trusts. 

tun  AVD  Baxkivo — Deposit  bt  Trustee  as  Aornt  — Right  to  Rb- 
OOTEB— Pastieb.— When  a  trustee  deposits  money  in  bank  to  his 
sredit  ss  agents  and  the  bank  refuses  to  pay  his  check,  he  may  sue  the 
benk,  to  leoover  the  depoeit,  as  trustee  individually,  or  he  may  join  the 
beocileiaries  in  aa  action  to  recover  it. 
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BAincfl  AND  Bankiro — DxpofiR  BT  Trvstu  as  Aonrr  —  Dkmahs^  Wha« 
SuFPiciKMT  AS.  —  When  a  tni8te«  deposits  money  in  bank  to  his  credit 
M  agent*  a  cheek,  drawn  by  him  as  agents  presented  by  the  payee,  and 
refused  payment,  is  a  snfficient  demand  to  enable  the  trustee  to  msia- 
tain  suit  against  the  bank  to  recover  the  amount  of  his  deposit. 

Bavks  and  Banking  —  Gbnbral  DBpoenT  —  8tatdtb  ov  Limitatiovs— 
Dbmand.  —  When  a  deposit  in  bank  is  general,  with  nothing  fixing  any 
time  or  terms  for  its  repayment,  the  statute  of  limitations  does  not  com* 
menoe  to  run  in  favor  of  the  bank  until  after  demand  and  refusal  t» 
pay,  provided  they  occur  within  a  reasonable  time,  and  before  the  right 
to  demand  the  deposit  has  become  stale. 

Bavks  and  Banking  —  Dbposit  bt  Trubtbb  as  Agbnt — Convbrsiok.  «• 
A  deposit  of  money  in  bank  by  a  trustee  to  his  credit  as  agent  is  not  a 
eonversion  of  the  fund,  although  the  bank  may  know  of  the  existenoe  of 
the  trust. 

Banks  ani>  Banking — Dbfosft  bt  TRvarniB — Patmbnt  bt  Bank.  —  When 
a  trustee  deposits  money  in  bank  to  his  credit  as  agent,  the  bank  is 
discharged  by  the  payment  of  his  checks,  whether  they  designate  him 
M  trustee  cr  not. 

FuuDiNG  — JoiNDBB  OV  Plbas — Gbnbbal  Dbmurrbb. — When  a  good 
and  a  bad  plea  are  joined,  both  should  not  be  stricken  out  on  general 
demurrer. 

Action  by  a  trastee,  in  which  ho  joined  his  twobeneficiarieB, 
t6  recover  of  a  bank  certain  money  claimed  to  have  been 
deposited  with  it  on  general  deposit  bj  the  trustee,  as  trustee 
and  agent,  for  the  beneficiaries,  with  knowledge  on  the  par^ 
of  the  bank  at  the  times  of  the  deposit  that  it  was  trust  prop* 
erty  and  subject  to  the  check  of  the  trustee  as  agent  Plain- 
tiflfs  also  claimed  that  the  trustee,  as  agent,  drew  his  check 
against  such  deposit  in  November,  1888,  in  favor  of  one  Lovett, 
who  presented  the  check  to  the  bank,  and  it  refused  to  pay  it* 
The  defendant  demurred  generally  to  the  declaration,  and  in- 
terposed several  pleas,  sufficiently  stated  in  the  opinion.  Plain- 
tiffs moved  to  strike  out  the  pleas,  but  the  court  overruled 
this  motion,  and  sustained  the  demurrer  to  the  declaration. 
Plaintiffs  excepted  and  appealed. 

Frank  H.  Miller ^  and  Loveti  and  DavUj  for  the  appellants. 

J.  R.'  Lamar^  for  the  appellee. 

Lumpkin,  J.  1.  When  money  is  deposited  in  a  bank,  it  is 
immaterial,  so  far  as  the  bank  is  concerned,  in  what  capacity 
the  depositor  holds  or  owns  it.  The  obligation  of  the  bank  is 
simply  to  keep  it  safely  and  return  it  to  the  proper  person. 
Therefore,  when  a  trustee  deposits  money  in  a  bank  to  his 
eredit  as  agent,  the  bank  would  be  discharged  by  paying  it 
back  to  the  individual  who  made  the  deposit,  and  in  the  ab» 
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senoe  of  knowledge  or  notice  to  the  contrary,  would  haye  the 
right  to  aasnme  that  he  would  appropriate  the  money  to  its 
proper  uses  and  trusts.  If  this  individual  should  go  in  person 
to  the  bank  and  demand  the  money,  it  cannot  be  doubted  that 
the  latter  could  and  ought  to  hand  it  to  him.  This  being 
true,  he  oould  recover  the  money  from  the  bank  by  suit,  and 
it  will  make  no  difiference  that  in  the  action  brought  he  desig- 
nates himself  as  trustee,  nor  is  it  of  any  consequence  that  he 
joins  with  himself  therein  the  alleged  beneficiaries  of  the  trust 
Although  the  latter  are  not  necessary  parties,  no  injury  can 
ensue  to  defendant  by  making  them  actual  parties  to  the  case. 

2,  3.  It  appearing  from  what  has  already  been  said  that  the 
person  who  actually  puts  money  in  bank  is  entitled  to  have  it 
back  upon  demand,  and  that  it  is  immaterial  how  he  describee 
himself,  there  can  be  no  doubt  that  a  check  drawn  by  such 
person  as  agent  and  presented  by  the  payee  is  a  sufficient  de-  , 
mand  for  the  amount  of  money  called  for  by  the  check,  espe- 
cially when  the  money  was  credited  to  the  depositor  as  agent. 
If  payment  of  such  check  be  refused,  the  depositor  may  bring 
suit,  and  as  already  shown,  the  suit  may  be  maintained  by 
him  described  as  trustee. 

It  appears  from  the  declaration  in  this  case  that  the  deposit 
made  was  a  general  one,  and  that  the  bank  did  not  issue  to 
the  depositor  any  certificate  of  deposit  promising  a  repayment 
of  the  money,  or  fixing  any  time  or  terms  for  repayment.  It 
simply  gave  to  the  depositor  written  statements  to  the  efTect 
that  his  account  as  agent  had  been  credited  with  so  much 
money.  Under  these  circumstances,  the  bank  did  not  be- 
come liable  for  a  repayment  of  the  money  until  after  demand 
for  it  by  check  or  otherwise,  and  hence  the  statute  of  limita^ 
tions  would  not  commence  to  run  in  favor  of  the  bank  until 
after  such  demand  and  refusal  to  pay.  We  do  not  mean  to 
hold  that  such  demand  could  be  indefinitely  delayed;  for 
under  the  rule  laid  down  in  the  books,  this  might  be  done  for 
aach  a  length  of  time  that  the  right  to  the  money  would  be- 
come stale. 

The  propositions  above  announced  are  sustained,  we  think, 
by  the  following  authorities:  2  Am.  &  Eng.  Ency.  of  Law,  101; 
1  Morse  on  Banks  and  Banking,  sec.  822;  Bolles  on  Banks 
and  Depoeitoii,  sec.  860,  and  cases  cited  in  each. 

The  court  below  dismissed  the  declaration,  on  the  ground 
that,  on  its  lace,  it  appeared  that  plaintiffs'  rigbtof  action  was 

AM.  ei^  Kbp..  Vol  XXX— u 
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barred  by  the  statute  of  limitations.    This  ruling,  for  the 
sons  above  stated,  was  erroneous. 

4.  That  a  trustee  deposits  money  in  bank  to  his  credit  as 
agent  is  not  a  conversion  of  the  fund,  even  though  the  bank 
knew  of  the  existence  of  the  trust.  It  has  the  right,  as  al- 
ready stated,  to  presume  that  the  trustee  will  apply  the 
money  to  its  proper  purposes  under  the  trust.  Of  course,  if 
the  bank  actually  knew  the  trustee  was  misapplying  the  trust 
money,  and  aided  him  in  so  doing, —  as,  for  instance,  by  en- 
deavoring to  appropriate  such  money  to  the  payment  of  a  debt 
incurred  for  his  private  benefit  and  due  by  him  individually 
to  the  bank,  —  an  entirely  different  question  would  be  pre- 
sented: National  Bank  v.  Insurance  Co,^  104  U.  8.  64;  Union 
Stock  Yards  Bank  v.  QHUspw,  137  U.  S.  411. 

5.  Error  was  assigned  in  the  bill  of  exceptions  upon  the 
refusal  of  the  court  to  strike  defendant's  pleas.    The  pleas 
are  numerous,  but  they  really  set  up  only  three  defenses: 
1.  The  general  issue;   2.  Payment;  and  3.  The  statute   of 
limitations.    It  was  not  insisted  that  the  plea  of  the  general 
issue  should  be  stricken.    The  other  pleas  allege  that  all  the 
money  deposited  by  Munnerlyn  had  been  paid  out  upon  his 
checks  and  by  his  order  and  direction,  and  a  list  of  the  checks 
18  given.    In  connection  with  the  allegations  that  the  money 
had  been  thus  paid  out,  it  is  further  asserted  in  the  pleas  that 
all  these  payments  had  been  made  more  than  four  years  be- 
fore the  filing  of  the  suit,  and  therefore  the  action  was  barred 
by  the  statute  of  limitations.    The  pleas  thus  intermingled 
these  two  defenses,  and  the  motion*  to  strike  was  made  against 
them  as  a  whole.    To  have  granted  this  motion  would  have 
resulted  in  striking  the  plea  of  payment,  which  was  set  forth 
with  sufficient  distinctness,  and  constituted  a  complete  answer 
to  the  action.    We  have  already  shown  that  the  plea  of  the 
statute  of  limitations,  tested  in  the  light  of  the  plaintiffs'  al- 
legations, was  not  good;  but  the  plea  of  payment  by  the  bank 
on  Munnerlyn's  checks  was  a  valid  defense.    If  the  payment 
alleged  therein  to  the  person  who  actually  made  the  deposit, 
or  on  his  checks,  is  established  by  proof,  the  bank  should  be 
discharged:  City  Bank  of  Macon  v.  Kent,  57  Ga.  283.    This 
plea  of  payment  is  not  vitiated  because  it  is  thus  associated 
with  the  invalid  plea  of  the  statute  of  limitations.     A  bad 
part  in  pleading  does  not  make  the  whole  bad,  but  a  good  part 
makes  the  whole  good  enough  to  withstand  a  general  demur- 
rer.   The  court,  therefore,  did  not  err  in  overruling  the  ino- 
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tion  to  strike  the  defendant's  pleas:  See  May  y.  Jones,  88  Ga. 
908;  anUj  p.  154,  and  cases  cited.  Every  one  of  the  pleas  ob- 
jected to  contains  an  averment  of  payment  to  the  depositor  or 
his  order,  which  sufiSces  to  save  each  one  from  destruction  by 
a  general  motion  to  strike.  But  even  if  some  only  of  the 
pleas  are  sound,  defenses,  the  others,  not  being  singled  out 
or  aelected  by  the  movant  as  specific  objects  of  attack,  would 
stand,  because  found  in  good  company. 

The  judgment  is  reversed  because  the  court  erred  in  dis- 
missing the  petition  on  the  ground  that  the  cause  of  action 
alleged  therein  was  barred  by  the  statute  of  limitations. 

Bastes  ahd  BAirKnro  —  Diposrra  bt  Oni  Pjkrsok  ior  Anothbr.  ~  Whoa 
money  is  deposited  in  bank  by  one  person  as  agent  for  another,  with  noth* 
iBg  spon  the  faoe  of  the  deposit  account  to  show^or  whom  he  is  agent,  the 
nMNiey,  as  between  the  bank  and  the  depositor,  is  the  property  of  the  latteri 
PaUenonr.  Marine  NaL  Bank,  130  Pa.  SL  419;  17  Am.  St.  Rep.  778.  Money 
deposited  in  bank  by  one  person  may  be  shown  to  belong  to  another,  either 
by  the  latter  or  his  attaching  eredttor;  bnt  in  the  absenoe  of  any  claim  by 
the  real  owner,  the  bank  cannot  dispute  the  title  of  the  depositor,  and  is 
tioand  to  honor  his  check:  HemphiU  ▼.  Yerhe9,  132  Pa.  St  646;  19  Am.  Sk 
Rep.  607.  When  an  account  is  thus  opened  by  a  depositor  as  trustee,*  the 
contract  of  the  bank  is,  that  it  will  pay  out  the  same  on  the  checks  of  the 
depositor,  and  when  such  checks  are  drawn  in  proper  form,  the  bank  is 
bound  to  presume  that  they  are  drawn  in  the  proper  discharge  of  the  duty 
of  the  tmstee,  and  to  honor  them  accordingly:  8taU  NaL  Bank  v.  ReUly,  124 
liL  464;  Freehotden  t.  Newark  NaL  Bank,  48  N.  J.  £q.  61.  But  if  the  prin- 
eipal  aseerti  his  right  to  the  money  before  its  repay  men  t^  and  notifies  the 
bank  of  his  nnwillingness  that  it  shall  be  paid  to  the  agent,  the  agent's  righl 
to  reclaim  it  oeaseai  Farmer^  etc  Bank  t.  JQn^»  67  Pa.  St  202;  98  Am. 
Dec.  216. 

Baxks  akd  BANKnro  —  Dxpoans.  —  Statute  ot  LnnTATiovs  does  not 
begin  to  ran  against  deposit  in  bank  until  demand  is  made  and  deposit  r«- 
fased:  Okard  Bamk  ▼.  BasiJi  ^Pam  Tawnth^  80  Pa.  St  02;  80  Am.  Dee. 
507. 

PowKR  OF  Tavsm  to  Sirs  nr  ms  Own  Namv.  — Trustee  may  reduce  the 
tmst  estate  to  possession,  and  may  sue  or  defend  an  action  at  law  in  regard 
to  it,  if  the  instmment  by  which  the  trust  was  created  does  not  prohibit 
him  from  so  doing:  Huekabee  r.  BUlinfffly,  16  Ala.  414;  60  Am.  Deo.  183| 
CommiatkMien  t.  WaJOur,  6  How.  (Miss.)  143;  88  Am.  Dea  433;  Bameif  t. 
DmU^9  10  ^^  ^f  ^  ^™-  ^^^^  1^1*  ^®  ""^y  maintain  trover  against  hie 
^49i  qme  trmai:  OupMU  t.  lAeU,  1  BaiL  230;  19  Am.  Deo.  676}  or  ejectmeatt 
IQH^aiHdt  T.  Clark,  182  IlL  842;  22  Am.  St  Rep.  631. 


164  OcsAH  Stbaiuhif  Oo.  «•  Ehbugh.       [Georgia, 


OoBijr  Stbamship  Company  v.  Ehrlioh. 

(8B  Qboboia,  6Q2.] 

BnrPAoa  n  Tbakotv^  Wbbi  vot  D0Batkd.  —  When,  after  frei|^t  mud 
wharfage  are  paid  and  reoeipted  for,  the  bill  of  lading  ahown  bat  not 
aoignedy  and  the  gooda,  though  npon  the  wharf  at  their  deetinatioov. 
are  not  aetoally  delivered  by  the  eanier  to  the  oonsignee,  the  ri^ht  off 
stoppage  la  inuuUu  atill  ezi«ti»  aa  against  a  bomajide  pnrchaaer  who  ba» 
paid  Talae  and  has  delivered  the  reoeipted  freight  and  wharfage  billa. 
and  an  order  upon  the  carrier  for  the  goods.  In  sneh  ease^  if  part  af  th# 
goods  have  been  delivered  under  sneh  order,  the  right  of  stoppa^*  im 
iranriim  still  eziits  aa  to  the  remainder  undelivered  npon  the  wharf. 

BiOFPAas  IH  TBAHsrru  —  How  Duxatbd^  abd  whin  Still  Exists.  —  Tho 
right  of  stoppage  in  tranaUm  can  only  be  defeated  by  actual  possesaion  ia 
the  vendee,  or  a  honaJkU  assignment  of  the  bill  of  lading;  and  a  oastom 
of  the  carrier  to  dispense  with  the  prodnotion  of  the  assigned  bill  of  lad- 
ing, and  to  deliver  |he  goods  to  the  holder  of  the  reoeipted  bills  fov 
freight  and  wharfage,  does  not  defeat  the  right  of  stoppage  m  irtauHaL 

Lauftan  and  Cunningham^  for  the  appellant 

Oarrard  and  Metdrim^  for  the  appellees. 

Blscklet,  G.  J.    The  right  of  stoppage  in  fratutfu  was  ex- 
ercised by  certain  vendors  and  consignors  of  goods  sold  and 
consigned  to  Epstein  and  Wannbacher  under  the  following  cir> 
cnmstances:  The  goods  were  shipped  from  New  York  to  Sa- 
vannah, the  carrier  being  the  Ocean  Steamship  Company. 
They  arrived  and  were  put  on  the  wharf  of  the  steamship 
company  at  Savannah.    The  freight  and  wharfage  had  been 
paid,  the  bills  therefor  were  receipted,  and  nothing  remained 
to  be  done  to  change  the  actual  possession  from  the  carrier  Uy 
the  consignees  except  to  remove  the  goods  from  the  wharf.    It 
was  the  custom  of  the  carrier  to  deliver  goods  thus  situated, 
upon  presentation  of  the  receipted  bills  for  freight  and  wharf- 
age, without  requiring  bills  of  lading  to  be  produced.    Ep- 
stein  and  Wannbacher,  the  consignees,  sold  the  goods  U> 
Bhrlich  and  Brother,  exhibiting  to  them  the  bills  of  lading, 
but  executing  no  assignment  of  the  same.    In  lieu  of  such 
assignment,  they  delivered  to  them  the  receipted  freight  and 
wharfage  bills,  together  with  an  order  upon  the  carrier  for 
the  goods,  and  Ehrlich  and  Brother  paid  the  agreed  purchase 
price.    Under  this  order,  a  portion  of  the  goods  were  delivered 
to  their  drayman  and  hauled  away.    Upon  the  following  day, ' 
the  drayman  returned  for  the  residue,  but  as  to  this  residue 
the  right  of  stoppage  in  tranHtu  had  been  exercised  on  that 
morning  by  the  consignors;  and  for  this  reason  the  carrier 
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flvfiised  to  make  deliTery  to  Bhrlicb  and  Brother.  This  snit^ 
hoo^t  by  Bhrlich  and  Brother  against  the  carrier,  is  the 
malt  of  Buoh  refasaL 

Did  the  oonsignors  stop  too  late,  or  were  they  in  time? 
The  proTiaiona  of  the  code  on  the  subject  are  as  follows:  — 

''The  right  of  stoppage  in  transitu  exists  whenever  the  ven- 
dor, in  a  sale  on  credit,  seeks  to  resume  the  possession  of 
goods  while  they  are  in  the  hands  of  a  carrier  or  middleman, 
in  their  transit  to  the  vendee  or  consignee,  on  his  becoming 
insolvent.  It  continues  until  the  vendee  obtains  actual  pos- 
Mssioii  of  the  goods  ":  Sec.  2075. 

^  If  the  goods  are  delivered  before  the  price  is  paid,  the  seller 
cannot  retake  because  of  failure  to  pay;  but  until  actual  re- 
ceipt by  the  purchaser,  the  seller  may  at  any  time  arrest  them 
ca  the  way,  and  retain  them  until  the  price  is  paid.  If  credit 
has  been  agreed  to  be  given,  but  the  insolvency  of  the  pur* 
chaser  is  made  known  to  the  seller,  he  may  still  exercise  the 
right  of  stoppage  in  tramitu '':  Sec.  2649. 

''A  Inma  fide  assignee  of  the  bill  of  lading  of  goods  for  a 
Talnable  consideration,  and  without  notice  that  the  same  were 
unpaid  for  and  the  purchaser  insolvent,  will  be  protected  in 
his  title  against  the  seller's  right  of  stoppage  in  tramitu^*: 
Sec  2650. 

Under  these  provisions,  nothing  defeats  the  right  of  stop- 
page but  actual  possession  in^the  vendee,  or  bona  fide  assign- 
naent  of  the  bill  of  lading.  In  this  case,  as  to  the  goods 
remaining  upon  the  wharf,  there  was  neither.  The  wharf  was 
the  wharf  of  the  carrier,  and  the  order  for  delivery  recognized 
that  the  goods  were  still  in  the  carrier's  custody,  as  indeed 
they  were;  nor  did  a  delivery  of  part  of  them  operate  to 
change  the  actual  possession  of  the  residue.  No  doubt  the 
purchasers  from  Epstein  and  Wannbacher  acquired  title  to 
the  whole  lot  as  against  them,  but  this  title  was  acquired  as 
they  held  it,  subject  to  the  right  of  stoppage  by  the  consign- 
ers. The  actual  possession  of  the  goods  not  removed  from  the 
vharf  was  certainly  never  in  Epstein  and  Wannbacher,  and 
what  they  did  not  have,  they  could  not  confer  on  their 
▼endees.  The  latter,  by  means  of  their  purchase,  acquired 
the  title  and  the  right  of  possession,  and  by  means  of  the 
order  of  delivery  they  intended  and  expected  to  derive  ac- 
tual possession  from  the  carrier;  but  this  was  accomplished 
only  as  to  the  goods  not  stopped.  It  failed  of  accomplish- 
iBsnt  as  to  those  which  were  stopped.     As  the  consignors  were 
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not  too  late  relatively  to  the  consignees,  they  were  not  too  lata 
as  to  purchasers  from  the  consignees  who  had  not  obtained 
actual  possession.    Confessedly,  there  was  no  aasignment  of 
the  bills  of  lading.    If  these  bills  had  been  assigned,  thai 
would  have  been  equivalent  to  an  actual  delivery  of  the  goods. 
The  law  recognises  no  substitute  for  such  assignment.    The 
parties  sought  to  make  a  substitute  for  it  by  delivering  the 
receipted  bills  for  freight  and  wharfage;  but  as  to  the  right  of 
stoppage  in  traniitUf  neither  this  substitute  nor  any  other  will 
avail.    The  custom  of  the  earner  to  dispense  with  the  produo- 
lion  of  bills  of  lading,  and  to  deliver  to  the  holders  of  receipted 
bills  for  freght  and  wharfage,  can  in  no  wise  modify  or  qualify 
the  right  of  stoppage  in  iranritu.    This  right  is  regulated  hy 
law,  and  is  terminated  or  defeated  only  in  the  ways  which  the 
law  recognizes. 

The  court  erred  in  not  granting  a  new  triaL 

Judgment  reversed.  

SropPAas  IN  TaAHsiTV:  Se«,  generally,  note  to  ABen  v.  Maim  (knirai 
B.  It,  Oo,,  1  Am.  St  Rap.  312-314.    Right  of  stoppage  in  traasit  ii  a  right 
poMessed  by  the  seller  to  reasaatne  the  possession  of  goods  not  paid  for,  whila 
on  their  way  to  the  purchaser,  in  case  he  beeoines  insolvent  before  h«  has 
acquired  actaal  possession:  Kingman  ▼.  DenUon^  84  Mich.  698;  22  An.  St. 
Rep.  711,  and  note,  in  which  references  to  other  notes  in  the  series  are  girea. 
The  decision  in  the  principal  case  appareotly  depends  upon  the  wording  of 
the  Georgia  code,  according  to  which  either  "actaal  possession  "  or  a  **bo/u» 
Jlde  transfer  of  the  bill  of  lading  '*  waa^  required  to  defeat  the  right  of  stop- 
page.   The  ordinary  common-law  rule  is,  that  "  transit  is  at  an  end  when« 
ever  the  goods,  in  pursuance  of  the  original  destination  given  them  by  the 
consignor,  have  oome  into  either  the  actual  or  constructive  possession  of  the 
vendee  ":  Sawyer  v.  Joelin,  20  V t.  172;  49  Am.  Dec  768;  see  especially  p.  771 
of  the  opinion.    The  facts  of  the  principal  case  show  that  "  construoUve  pos- 
session "  had  been  taken,  for  all  charges  had  been  paid  to  the  carrier,  and 
the  goods  were  entirely  at  the  disposal  of  the  consignee.    The  oirounistanoes 
under  review  io  8ang»lafv.  Stix,  64  Miss.  171,  60  Am.  Rep.  49,  were  quite 
similar.    There  S.  shipped  goods  by  railroad  to  R.  at  A.  station.     When 
the  goods  arrived  there,  R.  paid  the  freight  charges,  receipted  for  the  goods, 
and  told  the  company's  agent  that  he  woald  leave  the  goods  with  him  until 
they  should  be  called  for.    Held,  that  it  was  then  too  late  for  S.  to  exerciso 
the  right  of  stoppage.    In  several  cases  (see  Sawyer  v.  JwUn,  20  Vt  172; 
49  Am.  Dec  773)  it  has  been  decided  that  the  transit  was  not  at  an  end  as 
long  as  the  goods  were  still  in  the  hands  of  the  carrier,  subject  to  the  car- 
rier's  lien  for  freights.    See,  as  to  the  same  point,  OeUahan  v.  Babeock^  21  Ohio 
St  281;  8  Am.  Rep.  63;  Symna  v.  Sehotten,  35  Kan.  310.    The  neoessary 
inference  from  these  decisions  is,  that  the  right  of  stoppage  would,  in  the 
opinion  of  the  courts  which  delivered  them,  have  been  defeated  if  the  ohargea 
had  been  paid.    The  essential  question  seems  to  be,  whether  the  control  of 
the  carrier  over  the  goods  has  ceased,  and  the  transit  thus  ended.    If  the 
goods  an  so  far  under  dominion  of  the  bnyer  that  he  may  ship  then  to  ukf 
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ptnoo,  9k  may  Umm^  and  m  unj  qnanfciiy,  at  hh  dltoratloii,  tha  dMrwj  it 
€oapl•l^  and  the  right  of  stof^Mige  ia  andedt  2>teA/  v.  McComUdt,  143  Pa. 
8t  681  The  doctrine  mndar  the  Georgia  code  leems  to  be  that  of  the  earlier 
Eoglieh  easee,  whioh  required  a  "corporal  touch "  to  defeat  the  right  el 
■lopfagex  See  note  to  Bdmm  t.  JwtUom,  4  Daoa»  7|  89  Am.  Dee.  Mi. 


Gbbbn  V.  Statb. 

[88  Qaoaeu,  51&J 

ABB  BOT  AnMi88i»ui  IV  EviDiKOB  ill  eiliniiial  oaie%  wkea 
there  is  'any  rcaeonable  groand  to  heUere  that  thej  were  indneed  by 
hope  or  fear. 
OnmsBXOH  as  Eyidbr gi,  mav  vot  Ai>mibsiblb.  —  A  eonfearfoii  of  crime, 
made  bj  a  prieoner  aceosedf  to  a  sheriff  and  a  third  pereon,  who  ie  pecnni* 
arily  iatereeted  in  his  conviodon,  and  which  is  indnced  by  a  remark 
made  hj  mch  third  penon  to  the  prieoner,  that  '*  if  yon  know  anythini^ 
it  may  be  beat  for  yon  to  tell  it,"  ia  not  admiaaible  in  evidence,  and  if 
admitted,  should,  on  the  inducement  appearing  during  the  oourae  of  the 
trial,  be  withdrawn  and  excluded  from  the  jury. 

Indictment  and  oonviction  of  Edmund  and  Ansil  Green 
for  the  murder  of  one  Keener.  Edmund  moved  for  a  new 
trial,  on  the  ground  that  certain  admissiona  and  confessions 
made  by  him  were  not  freely  and  voluntarily  made.  The 
testimony  taken  on  the  motion  tended  to  show  that  one  Arp 
arrested  Edmund  Oreen,  and  had  a  conversation  with  the 
prisoner,  in  jail,  in  the  presence  of  Wilson,  a  sheriff.  Arp  tes- 
tified to  the  conversation  in  the  jail,  in  which  Edmund  Green 
said  that  **  Ansil  Green,  Jake  Carter,  and  Robert  were  with 
him  at  the  time  Keener  was  killed;  that  four  shots  were  fired 
the  first  volley;  that  Keener  ran  off  hallooing,  and  the  other 
three  followed  him;  he  heard  more  shooting;  they  then  came 
back  and  said  they  had  done  him  up."  He  also  said:  ^  Now, 
men,  I  want  you  to  understand  I  am  not  hired,  and  I  am  not 
icared,  and  I  tell  you  this  of  my  own  free  will  and  accord." 
Arp  also  testified  that  prior  to  the  time  when  the  prisoner 
made  the  above  statement  he  remarked  to  him  that  ^4t  might 
be  best  for  you  to  tell  it."  Wilson  testified  that  Edmund 
Green  made  about  the  same  statement  in  jail  in  the  presence 
of  himself  and  Arp  as  that  testified  to  by  Arp,  except  that 
Wilson  testified  that  the  prisoner  said  that  though  he  saw  the 
shooting  of  Keener,  he  took  no  part  in  it,  and  that  it  was  done 
by  Ansil  Green  and  the  two  Carters.  Wilson  also  testified 
that  prior  to  the  statement  made  by  the  prisoner*  Arp  said 
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to  the  latter:  **Now,  Edmund,  70a  understand  if  yon  idl 
any  thing,  you  do  it  voluntarily,"  and  ^  Edmund,  if  yon  know 
anything,  it  may  be  beet  for  you  to  tell  it"  The  motion  for 
a  new  trial  was  overruled,  and  the  plaintiff  excepted  and  ap- 
pealed. 

W.  T.  Day  and  if.  J.  Jermanj  for  the  appellant. 

W.  A.  Little^  attom$y*generalf  and  Qeorge  R.  Brown^  $MeUar^ 
general^  for  the  state. 

Lumpkin,  J.    A  careful  and  laborious  examination  of  a 
large  number  of  text-books  and  decisions  touching  the  admis- 
sibility of  confessions  in  evidence  in  criminal  cases  shows 
that  the  authorities  are  in  considerable  conflict,  and  that  it  is 
difficult  to  draw  a  precise  line  between  confessions  which 
should  be  received  and  those  which  should  be  rejected.     The 
tendency  of  modern  judicial  opinion  is  to  refuse  to  admit  them 
when  tliere  is  any  reasonable  ground  to  believe  that  they  were 
induced  by  hope  or  fear.    Precisely  what  words  or  conduct 
will  constitute  such  inducement  is  not  easily  determined,  and 
differences  of  opinion  concerning  the  effect  and  meaning  of 
many  expressions,  varying  in  language  but  more  or  lev  simi- 
lar in  import,  have  given  rise  to  the  conflict  mentioned.     We 
do  not  think  it  would  be  profitable  now  to  review  and  discuss 
these  authorities,  either  with  the  view  of  attempting  to  har- 
monize them,  or  of  deducing  from  them  a  rule  which  could 
be  applied  to  all  cases.    We  shall  content  ourselves,  in  this 
case,  with  announcing  our  purpose  to  adhere  closely  to  the 
plain  mandates  of  our  own  statute  as  expressed  in  sections 
3792  and  3793  of  the  code,  and  with  putting  the  seal  of  our 
condemnation  upon  the  practice  too  much  indulged  in  by  ofll- 
cers  and  qxtasi  officers,  such  as  detectives,  in  extorting  or 
otherwise  improperly  obtaining  confessions  from  prisoners  in 
their  custody.    It  is  a  gross  and  inexcusable  abuse  of  author- 
ity on  the  part  of  men  occupying  official  positions  or  assum- 
ing to  act  officially  to  thus  take  advantage  of  the  helplessness 
or  ignorance  of  persons  charged  with  crime,  who  are,  to  a 
greater  or  less  extent,  under  their  control  or  in  their  power, 
and  we  deem  it  our  duty  to  thus  rebuke  such  conduct  in  un- 
mistakable terms. 

In  the  cases  of  Rafe  v.  State,  20  Ga.  60,  and  Valentine  v. 
State,  77  Oa.  470,  this  court  went  a;s  far  as  any  court  should 
ever  go  in  sanctioning  the  admission  of  confessions  made  un- 
der tlie  circumstances  therein  shown.    In  the  former.  Judge 
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HeDonald  expressly  disapproved  of  the  manner  in  which  they 
were  obtained^  and  in  the  latter,  the  point  was  not  really  be- 
fore this  court  as  to  whether  or  not  the  court  below  properly 
admitted  them*  An  examination  of  these  cases  will  show 
(hat  neither  of  them  is  in  all  respects  like  the  case  at  bar.  In 
all  of  them,  perhaps,  the  real  object  of  the  conversations  had 
with  the  prisoners  was  to  obtain  confessions  of  guilt,  rather 
than  to  ascertain  the  truth,  whatever  it  might  be.  Of  this 
there  can  be  no  doubt  in  the  case  before  us,  and  besides,  the 
person  accompanying  the  sheriff  and  leading  in  the  conversa* 
tion  had  a  pecuniary  interest  in  the  prisoner's  conviction,  of 
which  the  sheriff  was  aware,  and  he  lent  his  presence  and 
assistance  to  the  accomplishment  of  the  other's  purpose  in  ob- 
taining a  confession.  Under  these  circumstances,  we  cannot 
believe  that  the  criminating  admissions.made  by  the  prisoneri 
following  the  expressions  used  to  him  as  stated  in  the  head« 
note,  were  **  made  voluntarily,  without  being  induced  by  an- 
other, by  the  slightest  hope  of  benefit  or  the  remotest  fear  of 
injury.''  Indeed,  it  is  difficult  to  conceive  how  the  words 
spoken  to  him  could,  under  any  circumstances,  do  otherwise 
than  create  the  impression  or  belief  that  if  he  confessed  it 
would  secure  him  a  benefit  of  some  kind.  The  error  in  refus- 
ing to  rule  out  the  evidence  specified  would  require  the  grant- 
ing of  a  new  trial,  irrespective  of  the  question  whether  or  not 
the  testimony  of  the  accomplice  was  sufficiently  corroborative 
to  authorize  a  conviction. 
Judgment  reversed.  ^^__^ 

AvmasTBtUTT  ow  Cohrssiohs:  See  extended  note  to  Dcmlelt  v.  State,  6 
Am.  SL  Rep.  242-251.  When  the  inflaenoe  applied  to  obtain  a  oonfeisioa 
U  looh  as  to  make  the  priaoner  beliere  that  hie  oonditioa  woald  be  bettered 
by  making  a  eonfeeeion,  trae  or  false,  this  ezclades  the  confession:  Searcjf  ¥• 
Statf,  28  Tex.  App.  613;  19  Am,  St  Rep.  861.  The  confession  of  an  aoonsed 
vill  not  be  regarded  as  Toluntary,  when  promises  hare  been  made  by  the 
pmsecator,  and  the  accused  invites  him  to  call  the  next  day,  and  he  does  so^ 
*nd  without  any  invitation  of  the  aeonsed,  renews  the  same  promises,  where- 
opoQ  the  accased  confesses.  The  promises  wiU  be  regarded  as  operating  from 
Uie  time  the  first  indncements  were  offered  to  the  accased:  8kUe  v.  Mima,  4S 
U.  Ann.  532.  The  promise  which  will  exclude  a  confession  must  be  one  mad« 
by  a  person  in  authority,  who  has  some  control  over  the  prisoner:  State  t« 
STpn-,  16  Me. '293;  33  Am.  Deo.  666;  Cannada  v.  State,  29  Tex.  App.  637. 
The  fact  that  defendant's  sister  is  also  under  arrest  for  the  commission  of 
the  crime,  and  the  eonfession  may  have  been  made  to  free  her  from  suspicion  o( 
guilt,  will  not  render  ineompetont  a  oonfeesion  which  has  been  freely  and  vol* 
anUrily  made:  People  v.  Smatling,  94  GaL  112.  Nor  will  a  declaration  madt 
by  one  charged  with  a  criminal  offense,  to  the  officer  who  then  has  him  i* 
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eutody  and  haadeolM,  Im  thenby  r«nder«d  laoompetent  m  •▼idenoes  Siai9 
▼.  WhUJUH  100  N.  G.  876.  The  preliminuy  •zaminatioo  of  the  d«f«ndant^ 
for  the  pnrpoM  of  Moertaining  whether  tho  oonfoMioa  was  Tolnntary,  iniisfc* 
if  it  !•  so  desired  hj  him,  be  made  by  the  eonrt  outside  of  the  hoarin^  of 
the  jury,  and  it  is  within  the  ezdnsive  proiinoe  of  the  oonrt  to  dotonnin^ 
whether  the  eonfeision  is  Tolontary,  and  not  a  qnestion  for  the  Juy.  otob 
thongh  the  evidenee  on  snoh  point  is  eonflieting.  If  there  is  a  reaaonahla 
doubt  against  its  being  free  and  Tolnntary,  it  should  be  exelnded  from  the 
jury:  EUii  r.  State,  65  Miss.  44;  7  Am.  St  Rep.  634.  On  the  other  hand,  it 
was  held  in  Shephard  ▼.  StaU,  31  Neb.  369,  that  the  preliminary  exskmiiu^ 
tion  should  be  codnoted  in  the  hearing  of  the  jnry.  After  the  tumimmmii 
is  admitted,  it  is  for  the  Jnry  ezelnsirely  te  deoide  what  eradit  it  ahould 
oeivex  See  the  oeses  jnst  eited. 


Miller  v.  Georgia  Railroad  and  Banking  Co. 

[&8GioBaiA.fi<11 

CoMMOir  CARKian  mat  Adopt  amd  ENioEca  Ant  Rbasonablb  RaauLAmov 
as  between  it^lf  and  its  enstomers  for  the  conduct  of  its  bnsinessb  th« 
effect  of  which  is  the  protection  of  the  earrier  and  the  benefit  of  ih* 
public. 

Common  Carribrb  —  RKooLATioirB  as  to  Storaoi  in  Cars. — When  th« 
customers  of  a  carrier  by  railway  baTO  the  priTilege  of  unloading  oars 
in  which  their  freight  is  shipped,  the  earrier  may  adopt  and  enforoa  a 
reasonable  regulation  as  to  the  time  within  which  the  ears  may  be  nn* 
loaded  by  customers  without  any  storage  charges,  and  fix  a  reasonable  rate 
of  storage  per  day  to  be  charged  for  the  use  of  the  cars  so  long  as  they 
remain  unloaded  beyond  the  time  fixed  by  the  regulation  for  free  stor- 
age. 

Ck>MMON  CaRRIXRB  —  KlOULATION  AS  TO  StORAGB  IN  CaRS  —  WhBN  RbASON* 

ABLB.  — A  regulation  made  by  a  railway  company,  by  which  it  chargea 
freight  storage  on  each  car  at  the  rate  of  one  dollar  per  day  for  every 
day  tliat  the  car  remaius  uuloaded,  after  a  reasonable  and  fixed  time  is 
given  in  which  to  nuload  it  free  of  charges  for  storage,  is  not  rendered 
nnreasouable  because  cars  are  of  different  sizes  and  capacity,  nor  be- 
cause fractions  of  a  day  are  charged  for  as  a  whole  day,  nor  because  the 
rate  of  storage  in  warehouses  and  elevators  is  less.  On  the  contrary^ 
such  regulation  is  reasonable  and  valid. 

Common  Carribrs  —  Rbgulatigns  —  Adoption  or.  —  A  common  carrier, 
though  a  corporation,  makes  a  regulation  its  own  by  adopting  and  act- 
ing upon  it,  irrespective  of  the  source  whence  it  is  derived,  and  the  fact 
that  it  was  promalgated  by  a  person  or  board  of  persons  representing  a 
combination  of  carriers  does  not  impair  its  effect  as  a  regulation  of  the 
earrier  adopting  it. 

Common  Carribrs — Rbgulatigns  —  How  Amor  Shippbrs  with  Noticb. 
—  As  between  a  carrier  and  its  customers  who  have  notice  of  its  regu- 
lations before  shipments  are  made,  the  presumption  is,  that  the  parties 
oontraoted  with  reference  to  such  regulations,  and  they  are  operative, 
whether  indicated  upon  bills  of  lading  or  not|  and  whether  tiie  ship- 


Dec  1891.]    MiLUBB  v.  Obobgia  R.  R.  etc.  Co.  #  171 

■•Bto  AN  made  to  the  order  of  the  consigaor,  with  the  cnetomaiy  di* 
leeiioQ  to  notify  the  eostomer,  or  directly  to  the  eastomer  himself. 
OoMMOV  Carrisks — RsouLATioir  fOR  Unloadiko  Fr«ght-oar8  —  Goir- 
RRUcnov.  — In  oonetraing  a  regulation  of  a  common  carrier  for  unload- 
ing freight-care,  and  providing  that  the  ears  are  to  be  plac-d  and 
remain  aeoessible  to  the  consignee  for  the  purpose  of  unloading,  (he 
oonree  and  exigencies  of  business  are  necessarily  to  be  regarded;  hence 
the  care,  after  their  arrival  at  destination,  though  not  kept  accessible 
at  every  moment  of  time,  are  to  be  treated  as  being  and  remaining  ac- 
eessible,  if  the  carrier  is  always  ready  to  render  them  so  within  the 
ehortest  practicable  time,  not  longer  than  a  few  honn^  after  being  noti* 
fled  that  the  consignee  is  ready  to  unload. 

Action  to  recover  the  eum  of  $892,  with  interest.  The  in- 
structions  agked  by  the  defendant,  which  were  refused  by  the 
court  and  mentioned  in  the  opinion,  are  as  follows:  — 

^  (a)  Plaintiff  cannot  by  rule  fix  upon  any  rate  of  storage 
or  demurrage  unless  it  is  reasonable,  and  in  arriving  at  what 
would  be  a  reasonable  charge,  the  jury  are  permitted  to  exam- 
ine what  are  the  customary  charges  for  the  storage  of  grain. 

^  (6)  In  the  absence  of  an  express  contract  or  a  stipula- 
tion for  demurrage  charges  in  the  bill  of  lading,  the  consignee 
is  not  liable  for  demurrage. 

^  (e)  Before  the  plaintiff  could  recover  demurrage  for  the 
use  of  the  cars,  it  would  have  to  prove  that  the  detention  pre- 
vented  its  making  profits  by  the  use  of  the  cars.  The  plain- 
tiff must  show  a  loss  of  service  of  the  cars  and  the  amount 
of  damage  by  detention,  in  order  to  recover  for  demurrage. 

^  (d)  Under  the  charter  of  the  plaintiff,  it  is  not  author- 
ized to  make  charges  for  storage,  except  by  rules  established 
by  the  board  of  directors;  and  if  you  find  that  the  rule  under 
which  the  plaintiff  makes  the  charge  for  storage  or  demurrage 
in  this  case  was  adopted  and  promulgated  by  any  association 
or  person  other  than  the  board  of  directors  of  the  plaintiff^ 
the  same  is  illegal,  and  does  not  entitle  plaintiff  to  make  any 
charge  for  storage  or  demurrage.  [Plaintiff  read  the  twelfth 
section  of  its  charter  (act  of  1883),  authorizing  it  to  charge  for 
storage  and  to  fix  reasonable  rates;  defendants  relied  on  sec- 
tion 1  of  the  act  of  1835,  claiming  that  such  rules  could 
only  be  promulgated  by  the  directors,  and  that  the  evidence 
disclosed  that  the  rule  was  established  and  published  by  the 
Southern  Railway  and  Steamship  Association,  of  which  the 
plaintiff  was  a  member,  and  was  therefore  invalid  and  illegal^ 

contravening  both  the  charter  and  the  general  law.] 

**  (e)    If  the  jury  believe  that  the  known,  certain,  generaU 
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and  nniyeraal  eustom  and  practice  of  plaintiff  and  common 
camera  in  the  state  and  county  prior  to  November,  1889,  was 
not  to  charge  either  for  storage  in  cars  on  the  tracks  or  for 
demurrage  in  car  or  care,  then  that  custom  becomes  binding; 
on  carriera,  shippera,  and  consignees,  and  could  not  be  changed 
by  a  mere  notice  on  the  part  of  the  carrier  to  the  consignee 
that  demurrage  would  be  charged. 

^*  (/)  As  a  matter  of  law,  the  plaintiff  is  not  entitled  to 
charge  for  demurrage  on  care  remaining  loaded  on  its  tracks. 
If  the  plaintiff  desired  the  use  of  the  cars,  or  to  return  those 
containing  the  grain,  it  was  at  liberty  to  unload  the  grain  into 
its  warehouse,  or  the  warehouse  of  a  third  person,  or  into  the 
elevator,  and  if  it  failed  to  do  so,  it  cannot  make  defendants 
liable  for  the  detention  of  care.  Plaintiff,  by  the  exercise  of 
its  legal  rights,  could  have  unloaded  the  cara,  charged  and 
collected  storage,  and  avoided  the  detention  of  the  cars,  and  if 
it  failed  so  to  do,  it  cannot  thereby  render  defendants  liable 
for  demurrage  charge. 

*'  (g)  Demurrage  in  law  is  limited  to  the  charges  for  the 
detention  of  ships.  Railroad  companies  are  not  allowed  to 
charge  therefor. 

''  {h)  The  freight  charges  of  a  railroad  include  all  usual 
expenses  and  charges  for  the  goods  from  the  time  they  are 
shipped  until  the  relation  of  common  carrier  ceases  by  the 
delivery  or  actual  storage  of  the  goods.  As  long  as  the  goods 
are  left  in  the  cara,  they  are  not  stored,  but  the  plaintiff  holds 
them  as  common  carrier. 

'^  {%)  Grain  and  ponderous  articles  may  be  delivered  with- 
out  being  unloaded  actually,  but  the  relation  of  common  carrier 
of  grain  in  bulk  continues  until  the  goods  are  actually  un- 
loaded and  stored,  or  untU  the  car  is  placed  at  the  usual 
place  of  delivery,  or  at  a  point  accessible  to  the  oonsignee 
where  they  can  conveniently  unload. 

^  (j)  If  the  jury  find  from  the  evidence  that  forty-eight 
hours  after  the  notice  was  served,  any  or  all  of  the  cara  men- 
tioned were  in  the  depot-yard  of  plaintiff,  at  a  point  at  which 
they  were  inaccessible  to  defendants,  and  thereafter  they  paid 
the  freight,  and  subsequently  to  the  payment  of  the  freight, 
the  cars  had  to  be  hauled  or  carried  by  plaintiff  from  the  yard 
to  the  usual  point  where  the  cara  were  delivered  to  the  de- 
fendants, then  I  charge  you  the  relation  of  common  carrier 
continued  up  to  the  time  when  the  cara  were  carried  to  the 
point  of  delivery;  and  the  plaintiff  is  not  entitled  to  recover 
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«{h«r  storage  or  demurrage  for  the  time  prior  to  the  placing 
of  ean  at  each  a  point  Nor  would  it  be  entitled  to  charge 
fixr  the  detention  or  use  of  the  cars  until  a  reasonable  time 
far  unloading  had  elapsed  after  the  ear  had  been  placed  at 
such  a  point. 

"^  (i)   So  long  as  the  cars  containing  the  grain  have  to  be 

moved  by  the  railroad  company,  or  hauled  or  carried  from 

one  place  to  another,  so  as  to  be  delivered  to  defendants,  the 

relation  of  common  carrier  exists,  and  the  railroad  company 

has  not  become  a  warehouseman  as  to  the  goods  therein,  and 

cannot  charge  for  storage  or  for  demurrage  on  the  cars.?' 

The  parts  of  the  charge  of  the  court  assigned  as  error  are: — 

''A  regulation  of  the  railroad  company,  that  such  freights, 

in  bulk  or  otherwise,  as  to  which  it  is  the  custom  for  cars  to 

be  unloaded  by  the  owners  of  the  property,  shall  be  charged 

one  dollar  per  car  for  each  day  such  car  is  not  unloaded,  at 

the  expiration  of  forty-eight  hours,  which  forty-eight  hours 

shall  commence  at  ten  o'clock,  a.  h.,  of  the  day  after  notice  of 

the  arrival  of  the  car  is  given  to  the  owner  of  the  property,  is 

a  reasonable  regulation,  and  binding  upon  the  customers  of 

the  railroad  company  who  have  notice  of  the  same. 

*^  If  the  jury  shall  find  that  it  was  a  regulation  of  the  rail- 
road company  at  the  time  to  charge  for  storage  or  demurrage 
at  the  rate  of  one  dollar  per  day  for  each  car,  when  freight 
like  the  defendants'  was  not  unloaded  in  forty-eight  hours 
after  the  commencement  of  the  notice  to  the  defendants,  and 
if  the  jury  shall  find  that  the  plaintiff  gave  the  defendants 
notice  of  such  regulation,  and  of  the  arrival  of  the  cars  con- 
taining defendants'  freight,  then  the  defendants  are  bound 
thereby,  and  the  plaintiff  is  entitled  to  recover  in  this  action 
at  the  rate  of  one  dollar  per  day  for  each  car  which  plaintiff 
shows  to  you  was  covered  by  the  regulation. 

^  I  charge  you  that  the  rule  and  regulation  was  a  valid  one^ 
that  it  was  reasonable,  and  that  if  the  railroad  complied  with 
its  part  of  it  by  delivery  at  a  point  accessible  to  the  consignee, 
or  if  it  substantially  complied,  or  what  might  be  termed  con- 
ftructively  complied,  by  notifying  the  consignee  that  the 
goods  had  arrived,  and  that  it  actually  had  them  in  position 
for  prompt  delivery,  and  that  the  defendants  delayed  comply^ 
ing  with  that  rule,  then  they  would  be  liable  for  Uie  charges.*^ 

Jaofh  R.  lamar,  for  the  appellant. 

JoHfh  B.  Cumming^  for  the  appellee. 
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SiMifONB,  J.  The  Georgia  Railroad  Company  sued  Miller 
A  Co.  for  the  sum  of  $892,  besides  interefiti  the  declaratioa 
containing  two  counts,  as  follows:  — 

1.  •*  On  the  Ist  of  January,  1890,  and  on  rarious  days  there- 
after up  to  the  time  of  filing  this  complaint,  petitioner  stored 
on  its  tracks  in  said  county  certain  car-loads  of  corn,  wheat, 
grain,  and  other  produce,  at  the  special  instance  and  request 
of  said  Miller  &  Co.,  by  means  whereof  said  Miller  &  Co.  be- 
came indebted  to  your  petitioner  for  said  storage  at  the  rata 
of  one  dollar  per  day  for  each  and  every  of  said  car-loads, 
amounting  to  the  aforesaid  sum  of  $892." 

2.  ^^  Your  petitioner  further  shows  that  said  Miller  &  Co.  is 
further  indebted  to  your  petitioner  in  the  sum  of  $892,  besides 
interest,  for  that  heretofore,  to  wit,'foefore  the  first  day  of  Janu- 
ary, 1890,  your  petitioner,  who  is  a  common  carrier  of  goods 
and  merchandise,  made  and  put  in  operation  a  reasonable 
rule  or  regulation  for  the  conduct  of  its  business,  of  which 
rule  or  regulation  said  Miller  &  Co.  had  notice,  by  virtue  of 
which  said  Miller  &  Co.  became  liable  to  pay  your  petitioner 
the  sum  of  one  dollar  for  every  day,  commencing  forty-eight 
hours  after  notice  of  arrival,  on  each  and  every  car-load  of 
property  stored  by  your  petitioner  on  its  tracks  or  elsewhere. 
Your  petitioner  shows  that  after  said  first  day  of  January, 
1890,  and  up  to  the  time  of  filing  this  complaint,  your  peti- 
tioner has  so  stored  a  large  number  of  car-loads  of  property, 
a  schedule  of  which  is  hereunto  annexed,  by  means  whereof 
said  Miller  &  Co.  have  become  indebted  to  your  petitioner  in 
the  sum  of  $892,  besides  interest.  Your  petitioner  shows  that 
said  Miller  &  Co.  fail  and  refuse  to  pay  said  sum,"  etc. 

The  rule  or  regulation  here  referred  to  is  as  follows:  — 

'^DEMURBAGB   RULES. 

''  Concerning  loaded  cars  to  be  unloaded  by  consignees. 

'^Bulk-meats,  bulk-grain,  hay,  cotton-seed,  lumber,  lime, 
coal,  coke,  sand,  brick,  stone,  wood,  and  such  other  freghts,  in 
bulk  or  otherwise,  as  it  may  be  a  stipulation  of  the  rates  there- 
upon, or  contract  for  the  transportation  thereof,  or  where  it  is 
the  custom  for  the  cars  to  be  loaded  and  unloaded  by  the 
owners  of  the  property,  which  is  not  unloaded  from  the  cars 
containing  it  in  forty-eight  hours,  not  including  Sundays  or 
legal  holidays,  computed  from  ten  o'clock,  A.  m.,  of  the  day  fol- 
lowing the  day  of  arrival,  shall  be  subjected  thereafter  to  a 
charge  for  demurrage  of  one  dollar  for  each  day  or  fraction  of 
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a  day  that  aaid  car  or  cars  remain  loaded  in  the  possession  of 
the  oompanjy  by  whom  to  be  delivered  as  the  last  carrier  at 
interest;  it  being  understood  that  said  car  or  cars  are  to  be 
placed  and  remain  accessible  to  the  consignee  for  the  purpose 
of  unloading  during  the  period  in  which  held  free  of  demur- 
rage, and  that  when  the  period  of  such  demurrage  charge 
eommenoeSy  they  are  to  remain  accessible  to  the  consignee  for 
unloading  purposes." 

The  jury  found  in  favor  of  the  plaintiff,  and  the  defendants 
made  a  motion  for  a  new  trial,  which  was  overruled,  and  they 
excepted.  Without  undertaking  to  discuss  separately  and  in 
their  order  the  numerous  grounds  of  the  motion,  it  is  sufficient 
to  say,  that  in  addition  to  the  general  objections  that  the  ver- 
dict is  contrary  to  law  and  the  evidence,  they  complain^  in 
substance,  as  follows:  1.  That  as  matter  of  law  a  railroad 
company  is  not  entitled  to  charge  *^  demurrage,"  or  storage  on 
cars  remaining  unloaded  on  its  tracks,  and  hence  the  rule  in 
question  is  invalid,  and  the  defendants  are  not  subject  to  the 
charges  recovered;  2.  That  the  charge  fixed  by  this  rule  is 
unreasonable;  3.  That  the  rule  was  not  promulgated  by  the 
proper  authority,  but  emanated  from  a  combination  of  persons 
other  than  the  board  of  directors  of  the  Georgia  railroad;  4. 
That  the  regulation  is  inoperative,  because  not  indicated  upon 
the  bills  of  lading;  6.  That  the  cars  were  not  accessible  dur- 
ing  the  whole  period  for  which  demurrage  was  charged. 

1.  It  is  the  undoubted  right  of  a  common  carrier  to  adopt 
and  enforce,  as  between  itself  and  its  customers,  any  reason- 
ably regulation  for  the  conduct  of  its  business,  the  purpose 
and  effect  of  which  is  the  protection  of  the  carrier  and  the 
benefit  of  the  public.  The  rule  in  question,  we  think,  falls 
clearly  within  the  scope  of  this  power.  It  seeks  to  prevent 
the  diversion  and  detention  of  cars  from  the  legitimate  work 
of  transportation,  as  well  as  to  secure  compensation  for  service 
not  otherwise  paid  for,  by  prescribing,  in  cases  where,  by  con- 
tract or  custom,  the  carrier  is  under  no  duty  to  unload  the 
cars,  but  they  are  to  be  unloaded  by  the  customer,  a  rate  per 
diemy  in  the  nature  of  a  charge  for  storage,  to  begin  at  a  cer- 
tain time  after  the  cars  have  been  delivered  to  the  customer 
or  placed  at  his  disposal  for  unloading.  Such  a  regulation 
cannot  be  regarded  as  unreasonable,  so  long  as  a  reasonable 
time  is  allowed  for  unloading,  and  so  long  as  the  charge  for 
the  use  of  the  cars  beyond  that  time  is  not  excessive.  The 
law  compels  the  carrier  to  receive  the  goods  of  the  public  an^ 
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to  transport  and  deliver  them  within  a  reasonable  time:  Code, 
see.  2029;  2  Am.  &  Eng.  Ency.  of  Law,  tit  Carriers,  p.  787. 
To  do  this  it  is  necessary  that  the  means  of  transportation 
shall  be  under  the  carrier's  control,  and  that  after  the  duty  of 
carriage  has  been  performed,  its  yehides  shall  not  be  converted 
into  storehouses,  at  the  will  of  oonsignees,  to  remain  such  in- 
definitely and  without  compensation.    If  no  check  could  be 
placed  upon  such  detention,  it  is  plain  that  the  business  of 
transportation  would  be  at  the  mercy  of  private  interest  or 
caprice,  and  that  carriers,  thus  hampered  in  their  facilities, 
and  unable  to  foresee  the  time  or  extent  to  which  their  yehi- 
cles  would  be  diverted  from  the  work  of  carriage,  could  not 
provide  properly  for  the  demands  of  trafiSo  or  perform  with 
dispatch  their  legitimate  function.    It  would  place  upon  the 
carrier  the  burden  and  expense  of  supplying  numerous  vehi- 
cles not  needed  for  the  hauling  of  freights,  thus  requiring  it 
to  provide  extra  facilities,  as  well  as  to  render  extra  service, 
without  compensation  beyond  that  received  for  transportation. 
It  would  result  in  the  accumulation  of  cars  on  the  carrier's 
tracks,  and  the  obstruction,  in  a  greater  or  less  degree,  of  the 
movement  and  unloading  of  trains.    Not  only  would  loss  en- 
sue to  the  carrier,  but  consignees  and  shippers  in  general,  and 
the  people  at  large,  must  suffer  seriously  from  this  hindrance 
to  the  due  and  regular  course  of  transportation.    In  this  mat- 
ter the  public  have  rights  paramount  to  those  of  any  Individ*, 
ual  or  class  of  individuals,  and  the  business  of  the  common 
carrier  must  be  so  conducted  as  to  subserve  the  general  inter- 
est and  convenience.    Especially  is  this  true  as  to  railroad 
companies,  in  view  of  the  important  franchises  granted  them 
by  the  public,  and  the  use  and  control  thus  acquired  of  high- 
ways upon  which  the  commerce  of  the  country  is  so  largely 
dependent. 

The  need  of  regulations  of  the  kind  in  question  is  well  illus- 
trated by  the  evidence  in  this  case.  The  general  manager  of 
the  plaintiff  testified  that  before  this  rule  was  adopted  oon- 
signees were  often  dilatory  in  removing  freight  from  the  cars 
in  which  it  was  shipped,  and  *^  the  cars  were  detained  day 
after  day,  and  days  lengthened  into  weeks,  until  our  trans- 
portation work  was  subjected  to  immeasurable  embarrass- 
ment; the  transportation  of  the  company  was  wellnigh 
paralyzed,  —  not  for  lack  of  cars,  for  we  had  plenty,  but 
because  our  cars  were  converted  into  warehouses.  The 
trouble  grew  and  finally  culminated  in  a  threatened  blockage 
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throQghoat  the  oounirj.  It  has  been  a  pari  of  oar  experienoe 
to  be  threatened  with  suit  by  the  shipper  (ofr  not  moving  the 
freight  promptly.  We  are  supposed  to  always  have  cars 
ready  to  transport  any  freight  that  is  offered;  we  endeavor  to 
make  proper  arrangements  to  do  so;  but  the  trouble  was,  that 
when  A  had  freight  to  ship,  B  had  our  cars,  and  we  eould  not 
get  them/' 

It  was  contended  by  counsel  for  the  plaintiff  in  error  that 
the  railroad  company  could  unload  the  cars  into  a  warehouse 
or  elevator,  and  thus  avoid  detention.  On  the  other  hand, 
counsel  for  the  railroad  company  contended  that  in  the  cases 
pnovided  for  by  this  rule,  —  that  is,  where  it  is  a  stipulation 
of  the  rates  or  contract  for  transportation,  or  is  the  custom, 
for  the  cars  to  be  loaded  and  unloaded  by  the  owners  of  the 
property, — it  would  be  a  breach  of  contract  if  the  company 
were  to  unload,  which  would  subject  it  to  at  least  nominal 
damages.  We  do  not  think  it  material,  as  affecting  the  right 
to  make  a  charge  of  this  character,  that  the  goods  remain  in 
cars,  instead  of  being  put  into  a  warehouse.  It  is  well  settled 
that  the  carrier,  in  addition  to  its  compensation  for  the'car- 
riage  of  goods,  has  the  right  to  charge  for  their  storage  and 
keeping,  as  a  warehouseman,  for  whatever  time  they  remain 
in  its  custody  after  reasonable  opportunity  has  been  afforded 
the  owner  to  remove  them:  Hutchinson  on  Carriers,  sec.  878; 
SwUhwe$tem  R.  R.  Co.  v.  Fdder,  46  Ga.  433.  And  we  think 
where  the  carrier's  duty  ends  with  the  transportation  of  the 
car  and  its  delivery  to  the  customer,  and  no  further  service  is 
embraced  in  the  contract,  the  carrier,  after  a  reasonable  time 
has  been  allowed  for  unloading,  is  as  much  entitled  to  charge 
fior  the  further  use  of  its  car  as  it  would  be  for  the  use  of  its 
warehouse.  We  know  of  no  good  reason  why  it  should  be 
restricted  to  the  latter  method  of  storage.  There  is  no  law 
which  inhibits  the  use  of  cars  for  this  purpose,  or  which  re- 
quires unloading  and  removal  of  the  goods  to  some  other 
stmctnre  before  any  charge  for  storage  can  attach.  This 
method  of  storage  may  in  many  cases  be  as  effectual  as  any 
other.  Indeed,  it  may  serve  the  customer's  interest  and  con* 
venienoe  much  better  to  have  the  car  placed  at  his  own 
place  of  business  where  he  may  unload  it  himself,  or  where 
it  may  be  unloaded  by  purchasers  as  the  goods  are  sold, 
thus  saving  dray  age  and  other  expenses,  than  to  have  it 
unloaded  by  the  carrier  and  the  goods  stored  elsewhere  at 
the  customer's  expense.    And  if  a  customer  whose  duty  it  is 
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to  unload,  and  who,  failing  to  do  so  within  a  reasonable  time, 
accepts  the  benefit  of  storage  in  a  car,  bj  requesting  or  per- 
mitting the  carrier  to  continue  holding  it  unloaded,  in  his 
service  and  subject  to  his  will  and  convenience  as  to  the  tinxe 
of  unloading,  he  cannot  be  heard  to  complain  of  the  method 
of  storage,  and  to  deny  the  right  to  any  compensation  at  all 
for  this  service,  on  the  ground  that  some  other  method  was 
not  resorted  to.  He  may  insist  that  the  rate  fixed  shall  not 
be  unreasonable  or  excessive,  but  the  law  cannot  be  invoked 
to  declare  that  no  compensation  whatever  shall  be  charged 
for  such  extra  service. 

It  was  contended  by  counsel  for  the  plaintiff  in  error  that 
"demurrage,"  which  is  the  designation  given  to  this  charge 
by  the  rule  in  question,  is  allowed  only  in  maritime  law,  and 
cannot  be  demanded  by  a  railroad  company,  in  the  absence 
of  a  stipulation  therefor  in  the  bill  of  lading.  And  in  support 
of  this  view  the  cases  of  Chicago  etc.  Ky  Co.  v.  Jenkins^  103 
111.  688,  and  Burlington  etc.  R.  R.  Co.  v.  Chicago  Lumber  Co.^  15 
Neb.  891,  are  cited.  In  the  former  of  these  cases  it  is  said: 
*^  The  right  to  demurrage,  if  it  exists  as  a  legal  right,  is  con- 
fined to  the  maritime  law,  and  only  exists  as  to  carriers  by 
sea-going  vessels.  But  it  is  believed  to  exist  alone  by  force 
of  contract  AH  such  contracts  of  affreightment  contain  an 
agreement  for  demurrage  in  case  of  delay  beyond  the  period 
allowed  by  the  agreement,  or  the  custom  of  the  port  allowed 
the  consignee  to  receive  and  remove  the  goods.  But  the  mode 
of  doing  business  by  the  two  kinds  of  carriers  is  essentially 
different  Bailroad  companies  have  warehouses  in  which  to 
store  freights;  owners  of  vessels  have  none.  Bailroads  dis- 
charge cargoes  carried  by  them;  carriers  by  ship  do  not,  but 
.  it  is  done  by  the  consignee.  The  masters  of  vessels  provide 
in  the  contract  for  demurrage,  while  railroads  do  not;  and  it 
is  seen  that  these  essential  differences  are,  under  the  rules  of 
the  maritime  law,  wholly  inapplicable  to  railroad  carriers." 
The  decision  in  the  Nebraska  case  does  not  go  into  any  dis- 
cussion of  the  question,  but  merely  cites  and  follows  the  hold- 
ing of  the  niinois  court  In  our  opinion,  the  reasoning  above 
quoted  is  inconclusive.  We  see  no  satisfactory  reason  why 
carriers  by  railroads  should  not  be  entitled  to  compensation 
for  the  unreasonable  delay  or  detention  of  their  vehicles,  as 
well  as  carriers  by  sea.  What  we  have  already  said  we  think 
is  a  sufficient  answer  to  the  reason  assigned,  that  railroads 
have  warehouses  in  which  to  store  freights.    And  the  reason 
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ibat  ''railroads  discharge  cargoes  carried  by  them,"  and  "  car- 
riers by  ship  do  not,  but  it  is  done  by  the  consignee,"  of  course 
cannot  operate  as  to  the  cases  provided  for  by  this  rule,  which 
by  its  terms  applies  only  where  the  unloading  is  to  be  done 
by  the  owners  of  the  property.  Nor  is  it  settled  that  the  right 
to  demurrage  in  maritime  law  exists  only  by  express  contract. 
In  this  country  the  courts  have  repeatedly  declined  to  follow 
the  rulings  of  the  English  common-law  courts  on  this  subject, 
and  have  held  that  the  ship-owner  has  a  lien  upon  the  cargo 
for  demurrage,  notwithstanding  the  absence  of  any  stipulation 
therefor  in  the  bill  of  lading:  6  Am.  &  Eng.  Encv.  of  Law,  tit. 
Demurrage,  p.  646;  Porter  on  Bills  of  Lading,  sec.  356.  See  also 
HwUUy  V.  DowSf  55  Barb.  310,  and  Hawgood  v.  ISIO  Tons  of 
Coal,  21  Fed.  Rep.  681,  and  cases  there  cited. 

But  we  are  not  controlled  by  the  principles  which  govern 
as  to  demurrage  under  the  maritime  law.  The  adoption  by 
the  railroad  company  of  the  term  ^'  demurrage  "  as  a  designa- 
iiou  for  this  charge  does  not  require  us  to  resort  to  that  law 
as  a  standard  for  testing  the  validity  of  the  rule.  We  are  to 
look  to  the  real  substance  and  effect  of  the  rule,  rather  than 
to  analogies  suggested  by  the  technical  designation  which  the 
carrier  in  this  instance  has  seen  fit  to  adopt.  To  hold  that 
because  the  conditions  of  carriage  by  sea  are  different,  no 
charge  under  this  name  can  be  enforced  by  a  carrier  by  land, 
or  that,  if  allowed,  it  must  be  governed  by  the  rules  of  the 
marine  law,  would  be  to  adopt  a  narrow  and  merely  technical 
view,  ignoring  well-recognized  grounds  of  public  policy  and 
the  right  of  the  carrier  to  prescribe  reasonable  rules  and  reg- 
ulations for  its  own  safety  and  the  benefit  of  the  public.  The 
instances  are  few  in  which  regulations  similar  to  the  one  in 
qaestiou  have  been  passed  upon  by  the  courts.  The  only 
cases  we  have  found  in  which  the  right  of  a  railroad  company 
to  make  a  charge  of  this  kind  is  denied  are  the  ones  above 
referred  to.  On  the  other  hand,  the  right  is  sustained  by  the 
supreme  court  of  Massachusetts:  Miller  v.  Mansfield^  112  Mass. 
260.  Bee  also  a  full  and  able  discussion  of  the  question  by 
Toney,  J.,  of  the  law  and  equity  court  of  Louisville,  Kentucky, 
in  a  decision  which  has  appeared  since  the  judgment  in  the 
present  case  was  announced:  Kentucky  Wagon  Mfg.  Co.  v. 
I/mitviUe  etc.  R.  R.  Co.,  11  Railway  and  Corporation  Law 
Journal,  49. 

2.  We  cannot,  as  matter  of  law,  say  that  the  rate  of  one  dol- 
lar per  day  for  each  car  is  unreasonable.     It  is  not  necessarily 
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unreasonable  because  the  can  vary  in  eapacityi  nor  because 
a  part  of  a  day  is  charged  for  as  a  whole  day.  Nor  can  we 
hold  that  the  customary  rates  for  storage  in  warehouses  and 
elevators  must  be  the  measure  of  compensation  where  the 
storage  is  in  cars  on  the  tracks  of  a  railroad.  Indeed,  if  it  be 
a  legitimate  object  of  this  rule  to  prevent  the  diversion  of  cara 
from  the  work  of  carriage,  it  would  seem  but  proper  that  the 
charge  for  their  use,  when  detained  as  a  means  of  storage, 
should  not  be  such  as  to  encourage  customers  to  adopt  that 
means  instead  of  the  more  regular  and  usual  methods.  More- 
over, there  was  no  evidence  to  show  that  the  rate  fixed  by  this 
rule  was  higher  than  those  customary  for  storage  of  other 
kinds.  On  the  contrary,  there  was  evidence  tending  to  show 
that  storage  in  a  car,  at  the  rate  fixed  by  the  rule,  might  be 
much  less  expensive  than  storage  elsewhere,  the  general  man- 
ager of  the  railroad  company  testifying  that  the  modern  car 
carries  from  60,000  to  60,000  pounds,  and  that  storage  in  the 
company's  depot  of  a  car-load  of  50,000  pounds  would  amount 
to  $1.25  per  day.  He  testified  further:  ''The  rate  of  one  doU 
lar  per  day  does  not  compensate  us  for  the  detention  of  the 
cars,  and  it  was  simply  to  induce  the  shipper  to  unload  thai 
the  rule  was  passed." 

8.  That  the  rule  was  promulgated  by  a  person  or  board  of 
persons  representing  a  combination  of  carriers  did  not  impair 
its  effect  as  a  regulation  of  this  particular  company.  A  com* 
mon  carrier,  though  a  corporation,  makes  a  regulation  its  own 
by  adopting  it  and  acting  upon  it,  irrespective  of  the  source 
from  whence  it  is  derived. 

4.  Where  a  regulation  of  this  character  is  known  to  the 
customer  before  the  contract  for  transportation  is  made,  it  is 
tb  be  presumed,  in  the  absence  of  any  evidence  to  the  contrary^ 
that  the  parties  contracted  with  reference  to  it:  MUUr  v.  Mans- 
fieldf  112  Mass.  260;  and  it  is  operative,  whether  indicated 
upon  bills  of  lading  or  not,  and  whether  the  shipments  are 
made  to  the  order  of  the  consignor  with  the  customary  direc- 
tion to  notify  the  customer,  or  directly  to  the  customer  himself. 

5.  The  plaintiff's  mode  of  delivery  of  the  cars  to  the  defend- 
ants was  to  place  them  on  a  certain  track  ''  designated  as  be- 
longing to  the  Augusta  and  Summerville  railroad,"  and  knowi> 
as  ''track  88,"  from  which  point  they  went  "into  the  possession 
of  the  Central  railroad,"  upon  whose  side-track,  in  another 
part  of  the  city,  the  defendants'  place  of  business  was  situ- 
ated.   Cars  were  not  delivered  on  track  38  until  the  freight 
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WM  paid  aad  the  bill  of  lading  surrendered.    Until  then  tbey 
were  inacoeeeible  for  unloading,  being  kept  elsewhere  in  the 
plaintiff's  yard*    After  payment  of  the  freight,  the  defendant 
eonld  at  any  time  have  his  cars  moved  where  they  would  be 
accessible,  bat  sometimes  it  would  take  from  one  to  five  hours 
after  the  freight  was  paid  before  they  coold  be  placed  at  the 
point  of  delivery.    It  was  ecfntended  that  the  time  thus  re- 
quired for  placing  the  cars  in  position  should  not  be  included 
in  oompnting  the  time  which  should  run  against  the  defend- 
ants ander  the  rale  in  question,  the  rule  containing  this  Ian* 
guage,  to  wit!  *^  It  being  understood  that  said  car  or  cars  are 
to  be  placed  and  remain  accessible  to  the  consignee  for  the 
purpose  of  nnloading  during  the  period  in  which  held  free  of 
demarrage,  and  that  when  the  period  of  such  demurrage  charge 
eommeneesi  they  are  to  remain  accessible  to  the  consignee  for 
unloading  purposes."    Certain  instructions  of  the  court  on 
this  subjeoti  and  the  refusal  to  charge  thereon  as  requested  by 
the  defendants,  were  the  basis  of  several  assignments  of  error, 
which  will  be  found  set  out  in  the  reporter's  statement    Tak- 
ing tha  whole  charge  in  connection  with  the  evidence,  we  think 
the  law  applicable  to  this  part  of  the  case  was  fairly  pre- 
sented.   The  court,  having  instructed  the  jury,  in  substence, 
that  if  the  defendante  had  notice  of  this  rule  or  regulation, 
and  the  goods  were  shipped  under  a  contract  that  they  were 
to  be  unloaded  by  the  consignees,  and  the  plaintiff  notified 
the  consignees  of  the  arrival  of  the  car  and  of  ite  readiness  to 
deliver  the  goods,  and  the  consignees  did  not  receive  and  un- 
load them  within  the  time  stipulated  by  the  rule,  the  defend- 
ante would  be  liable  for  the  charge  fixed  by  the  rule  for  the 
detention  of  cars,  added  the  following:  *^The  railroad  wiU 
have  complied  with  that  rule  and  regulation  if  you  find  from 
the  testimony  that  it  placed  these  cars  at  a  point  where  they 
were  aoeessible  to  the  consignees,  and  allowed  them  to  remain 
there  during  the  time  fixed  by  the  railroad  when  they  would  be 
firee  from  demurrage,  or  where  it  gave  notice  that  it  was  ready 
to  place  them  in  such  position.    The  mere  giving  notice,  if 
there  was  evidence  that  it  was  not  ready  to  place  them  in  that 
position,  would  not  avail;  but  if  you  find  that  the  cars  were  in 
a  position  where  they  could  be  placed  in  an  accessible  place, 
and  the  road  offered  to  place  them,  by  sending  notice  that  it 
was  ready,  then  that  would  be  a  substantial  compliance  with 
the  rule  and  regulation.     But  if  the  consignees  elected  to  de- 
lay and  not  receive  them,  they  would  be  liable  for  the  charges 


188  MiLLSB  V.  OsoBGiA  B.  B.  KTo.  Co.     [Georgia, 

tinder  the  role."  Also:  ^  If  yon  are  satisfied  from  the  testi- 
mony that  the  can,  up  to  the  time  of  actual  delivery  or  tak- 
ing possession,  were  inaccessible,  that  the  railroad  could  not 
comply  with  its  offer,  and  that  the  delay  was  not  the  fiault  of 
the  defendants,  then  no  demurrage  under  this  rule  could  be 
enforced,  and  your  verdict  would  be  for  the  defendants."  We 
think  the  instructions  complained  of,  as  to  substantial  com- 
pliance with  the  rule,  read  in  connection  with  the  instructions 
above  quoted,  give  a  reasonable  and  proper  interpretation  of 
that  part  of  the  rule  which  relates  to  delivery  at  a  point  ac- 
cessible to  the  consignee.  In  construing  its  phraseology,  the 
course  and  exigencies  of  business  are  necessarily  to  be  re- 
garded; and  hence  the  cars  after  their  arrival  at  destination, 
though  not  kept  accessible  at  every  moment  of  time,  are  to  be 
treated  as  being  and  remaining  accessible  if  the  carrier  is  al- 
ways ready  to  render  them  so  within  the  shortest  practicable 
time,  not  longer  than  a  few  hours,  after  being  notified  that  the 
customer  is  ready  to  unload.  There  is  no  evidence  in  the 
record  that  the  cars  were  not  at  all  times  accessible,  in  this 
sense,  or  that  there  was  any  undue  or  unnecessary  delay  in 
placing  them  in  position  for  unloading  after  notice  from  the 
defendants  that  they  were  ready  to  receive  them. 

6.  The  evidence  is  sufficient  to  uphold  the  verdict. 

Judgment  affirmed. 

Oabbixbs.  -— A  delivery  of  goods  at  the  place  deeignated  ii  neoawaiy  t* 
reliere  a  earner  as  such,  and  i^  after  the  oonsignee  receives  due  nottoe,  he 
refuses  or  neglects  to  remove  them,  the  carrier  may  relieve  himself  from  lia* 
bility  by  placing  them  in  a  warehouse  for  account  of  the  consignee:  ScUeu  v. 
Benedid,  116  N.  T.  610;  15  Am.  St  Rep.  426,  and  note  with  oases  oollected 
disonssing  this  subject;  Mobile  etc  R.  B.  Co.  v.  PrewiU,  46  Ala.  63;  7  Am. 
Bep.  686,  and  note;  Blumenthal  v.  Brainerd,  38  Vt.  402;  91  Am.  Dec.  349^ 
and  note.  Common  carriers  are  bound  to  keep  goods  a  reasonable  time  after 
notice  to  the  consignee,  if  they  must  notify  him:  Farmen*  de.  Bank  v.  Cham' 
pbtm  Tramp,  Co.,  23  Vt  186;  56  Am.  Dea  68,  and  note.  8e«  caseof  Miller 
T.  Manj^fM,  112  Mass.  260,  cited  in  the  opinion,  where  demurrage  was  al- 
lowed a  oarrier,  when  the  consignee  did  not  remove  freight  within  a  oertaia 
designated  tioM. 
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« 

Chapman  v.  Wbstbrn  Union  Tbleoraph  Co. 

(88  Obomxa,  768.] 

DiMifiV  lOR  If  SHTAI*  SvTVUiHO  alone  oannofc  be  reoorered  in  any  oaae. 

ttuoMArm  CowPAiinB  —  Li^abiutt  idr  Damaors  wor  MftirrAL  BuFrsR- 
»••  — -  A  porMm  to  whom  a  telegraphic  message  is  sent  annomioing  -  the 
djing  eoaditiaa  of  his  brother,  hot  by  the  gross  negligence  of  the  com* 
pany  not  deliTored  with  dne  promptness,  so  that  he  is  unable  to  reach 
the  bedside  of  his  brother  nntil  after  the  death  of  the  latter,  cannot  re- 
cover anbeteatial  damages  f cr  mentsl  raffering  alone^  caused  by  the  coom 
paiiy's  failiiro  of  doty. 

Hardeman^' DavUf  and  Turner^  for  the  appellant. 

Oytstin^  Otierry,  and  HaUf  for  the  appellee. 

Lumpkin,  J.  The  exact  question,  briefly  stated,  is,  whether 
a  perwm  to  whom  a  telegraphic  message  announcing  the  dying 
oondition  of  a  brother  was  sent,  but  by  gross  negligence  of  the 
eompany  was  not  deliyered  with  due  promptness,  so  that  he 
was  nnablo  to  reach  the  brother's  bedside'  before  death  trans* 
pired,  can  recover  substantial  damages  for  the  mental  suffer- 
ing caused  by  the  company's  failure  of  duty.  The  plaintiff 
does  not  claim  to  have  sustained  any  pecuniary  loss,  but  seeks 
recompense  for  the  mental  anguish  due  to  losing  the  oppor- 
tunity of  being  with  his  brother  in  his  last  hours. 

The  question  has  not  been  ruled  on  by  this  court.    The  ex- 
sessions  used  in  Cooper  v.  MnUinSj  30  Ga.  152,  do  not  cover 
it,  because  that  was  a  case  of  physical  injury.     But  there  U 
no  lack  of  authority  in  other  jurisdictions.    The  trouble  lies 
in  the  directly  opposite  views  of  the  several  learned  courts 
which  have  passed  upon  the  question.    Consequently,  the  two 
conflicting  lines  of  decision  may  be  compared  to  ascertain 
which  is  the  more  consonant  with  long-established  and  welt- 
rscognised  principles.    The  supreme  court  of  Texas,  in  1881, 
held  that  damages  are  recoverable  for  such  an  injury:  So 
ReOs  V.  Western  Union  Tel  Co.,  55  Tex.  308;  40  Am.  Bep.  805. 
No  direct  authority  is  cited  for  this  ruling,  but  the  court  adopta 
u  law  a  bare  suggestion  made  by  the  text-writers  Shearman 
and  Redfleld,  in  their  work  on  negligence,  vol.  2,  sec.  756. 
The  cases  referred  to  in  the  opinion  were  actions  for  physical 
injuries,  of  which  the  mental  agony  forms  an  inseparable  com* 
ponent    But  the  decision  is  followed,  with  more  or  less  restric- 
tion, by  the  same  court  in  numerous  later  cases:  Otdf  etc.  IV y 
Co.  V.  Levy,  69  Tex.  542;  46  Am.  Rep.  269;  59  Tex.  563;  46 
Am.  Rep.  278;  StuaH  v.  WeeUm  Union  Td.  Co.,  66  Tex.  580; 
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69  Am.  Bepu  623;  Loper  ▼.  We$Urn  Union  Td.  Co.,  70  Tex. 
689;  WaUm  Uniom  TeL  Co.  t.  Coopor^  71  Tex.  507;  10  Am. 
8t  Rep.  772;  Wesiem  Union  TeL  Co.  t.  Broe$eke,  72  Tex.  654; 
13  Am.  St  Bepi  843;  WuUm  Union  TeL  Co.  v.  Simpeon,  73 
Tex.  423;  Wuiem  Union  TO.  Co.  t.  Admme,  75  Tex.  533; 
16  Am.  St  Bep.  920;  WeeUm  Union  Tel.  Co,  v.  Feegloe,  75  Tex. 
537;  WeiUm  Union  TeL  Co.  r.  Moore,  76  Ter.  66;  18  Am.  St 
Bepu  25;  Ovlf  eie.  TeL  Co.  r.  Riehardeon,  79  Tex.  649;  WeoUm 
Union  Td.  Co.  r.  SoooninUr,  80  Tex.  406;  Wetiem  Union  TeL 
Co.  Y.  Joneo^  81  Tex.  271;  Erio  TeL  eU.  Co.  r.  Chimes,  82  Tex. 
89;  PoUe  r.  WeeUm  Union  TeL  Co.,  82  Tex.  545.  This  doc- 
trine bag  inToIved  the  court  in  some  inoonristenciee,  as  ehown 
by  the  opinion  in  Western  Union  TeL  Co.  r.  Rogers^  68  Miae. 
748,  24  Am.  St  Bep.  300,  and  by  Jndge  Thompeon's  article 
on  tbia  lubjeet  in  33  Cent  L.  J.  5w  Compare  eaaea  of 
Stnart  Adams,  Feegles,  Moore,  Boeentreter,  and  Potta,  onpra^ 
with  thoee  of  Western  Union  TeL  Co.  r.  Kirkpatrieh,  76  Tex. 
217;  18  Am.  St  Bep.  87;  Western  Union  Td.  Co.  r.  Brown, 
71  Tex.  723;  and  SoweU  v.  Western  Union  Td.  Co.,  75  Tex.  26. 
Neyertheleas  the  Texas  doctrine  has  gotten  a  strong  following 
in  other  conrts:  Beadey  v.  Wesiem  Union  Td.  Co.,  39  Fed. 
Bep.  181  (U.  S.  C.  C.  Tex.);  Chapman  t.  Western  Union  Td. 
Co.,  90  Ky.  265;  Young  r.  Western  Union  TeL  Co.,  107  N.  C. 
870;  22  Am.  St  Bep.  883;  see  Thompson  y.  Western  Union 
TeL  Co.,  106  N.  C.  549;  SherriU  v.  Western  Union  Td.  Co., 
109  N.  C.  527;  Wadsworth  v.  Western  Union  TeL  Co.,  86  Tenn. 
695;  6  Am.  St  Bep.  864;  WesUm  Union  Td.  Co.  v.  Hender- 
son,  89  Ala.  510;  18  Am.  St  Bep.  148;  Eeesev.  Western  Union 
Td.  Co.,  123  Ind.  294;  Thompson  on  Electricity,  sees.  378  et 
seq.  The  Alabama  and  Indiana  courts  have  gone  no  further 
than  holding  that  the  sender  of  the  message  can  recover  for 
mental  suffering.  In  Illinois  it  was  cautiously  held  that 
nominal  damages,  *'at  least,"  might  be  recovered:  Logan  v. 
WesUm  Union  TeL  Co.,  84  111.  468.  These  rulings  involve 
various  perplexing  questions  on  which  they  do  not  all  agree. 
Whether  the  person  to  whom  the  message  is  sent,  as  well  as 
the  sender,  can  recover;  whether  the  action  is  grounded  in 
contract  or  in  tort;  whether  the  violation  of  a  contract  involv- 
ing feeling  is  a  proper  basis  for  awarding  substantial  dam* 
ages  for  injury  to  feelings  alone;  to  what  extent  the  message 
must  show  on  its  face  the  family  relationship;  whether  the 
damages  to  be  given  are  in  their  nature  punitive  or  compen* 
satory,  —  these  are  the  chief  problems  encountered,  and  aolved 
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in  varuiDt  ways.    Some  of  the  eases  rest  on  breach  of  contract^ 
of  which  some  hold  thai  the  sendee  also,  being  the  beneficiaxy 
of  the  contract,  can  maintain  the  action  for  its  violation: 
Cases  of  Henderson,  Richardson,  Levy,  Chapman,  and  others. 
This  view  grapples  with  the  big  question,  How  can  one,  in  an 
action  for  breach  of  contract,  recover  for  mere  disappointment 
or  anguish  of  mind  resulting  from  the  breach?    See  WdUh  v. 
Ckiea^  €le.  Ry  Co.,  42  Wis.  23;  24  Am.  Rep.  878.     The 
answer  given  is,  that  the  8ubject*matterof  the  contract  is  feel* 
ing,  and  the  damage  to  feeling  by  non-compliance  was  plainly 
in  contemplation  of  the  parties  making  the  contract.    The 
breach  of  many  a  contract  which  the  injured  party  desires 
performed  brings  disappointment  and  blasted  hopes.     Yet 
these  mental  consequences,  if  unattended  with  other  loss,  have 
not  usually  been  regarded  ground  of  recovery.    The  stronger 
view  is,  that  the  recovery,  whether  by  sender  or  sendee,  is  had 
for  the  tort,  or  breach  of  common*law  or  statutory  duty,  the 
contract  serving  merely  to  create  the  relation  of  duty  between 
the  parties:  Cases  of  Young,  Reese,  Stuart,  Wadsworth,  and 
others.     The  difficulty  arising  here  is,  whether,  as  there  is  ne 
tort  independently  of  the  contract,  the  contract  can  rightly  be 
treated  as  not  precluding  recovery  in  tort,  and  the  telegraph 
company  be  dealt  with,  in  this  respect,  like  a  common  carrier. 
A.  tendency  is  observed  to  escape  this  difficulty  by  applying 
the  code  provisions  which  abolish  the  distinction  between  con« 
tract  and  tort,  and  allow  the  plaintiff  to  recover  on  a  simple 
statement  of  the  facts  of  his  case:   Stuart  and  Wadsworth 
cases.    In  this  state  no  such  abolition  has  been  effected.    Re- 
garding the  nature  of  the  damages,  the  majority  opinion  in 
this  class  of  decisions  is,  that  they  are  strictly  compensatory, 
and  take  on  the  vindictive  or  exemplary  feature  only  in  cases 
where  the  injury  is  willful,  wanton,  or  malicious. 

As  against  the  above  authorities,  there  are  strong  decisions 
denying  the  right  of  substantial  recovery  altogether:  We%i  v. 
Wulem  Union  Tel  Co.,  89  Kan.  93;  7  Am.  St  Rep.  530;  £iie- 
9€U  V.  WeUem  Union  Tel  Co.,  8  Dak.  815;  WesUm  Union  TeL 
Co.  V.  Sogen,  68  Miss.  748;  24  Am.  SL  Rep  800;  Cha$e  v. 
WetUm  Union  Tel.  Co.,  44  Fed.  Rep.  554  (U.  8.  C.  C.  Oa.); 
Craman  v.  WeeUm  Union  Tel  Co.,  47  Fed.  Rep.  544  (U.  8. 
C.  C.  Ark.);  and  see  able  dissenting  opinion  of  Lurton,  J., 
in  Wadsworth  case,  eupra.  This  seems  to  us  the  sounder  view 
ot  the  law.  It  is  remarkable  that  the  opinions  declaring  la 
lavor  of  recovery  can  point  to  no  positive  authority  older  ihaa 
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the  fint  Texas  decidoDi  in  1881.  They  do  refer  to  certain 
classes  of  cases  where  mental  snffering  is  admitted  as  an  ele-*- 
meni  to  be  considered  by  the  jury  in  making  their  estimate 
of  the  damages,  namely,  actions  for  slander  or  libel,  for  se- 
dnction,  for  assanlt  without  physical  injary,  for  breach  of 
promise  of  marriage,  and  for  physical  injuries.  But  in  every 
one  of  these  it  has  been  maintained  that  there  is  a  necessary  . 
and  inseparable  ingredient  of  pecuniary  injury:  See  WeHerr^ 
Union  TeL  Co.  v.  Roger$^  68  Miss.  748;  24  Am.  St  Bep.  800. 
In  slander  and  libel,  where  the  action  is  founded  on  worda 
not  actionable  per  m,  there  must  be  proof  of  special  damage. 
And  where  the  words  are  actionable  per  te,  they  have  a  sure 
tendency  to  degrade  the  citixen  in  the  estimation  of  his  fel* 
lows,  which  results  in  damage,  to  his  social  influence  and  busi* 
ness  efficiency.  Besides,  malice  (express  or  implied)  is  an 
essential  element  in  such  cases.  In  seduction,  it  has  been 
necessary  from  ancient  times  for  the  plaintiff*  to  prove  a  loss 
of  services,  or  a  relation  from  which  such  loss  might  occur, 
else  the  action  could  not  be  maintained.  Thus  a  brother,  not 
standing  in  loco  parentis^  however  great  his  anguish,  and  how- 
ever keenly  he  may  have  felt  the  disgrace  and  mortification 
caused  by  the  wrong-doer,  could  not  recover  for  his  mental 
suffering.  In  actions  for  technical  assault,  where  no  physical 
injury  was  inflicted  or  battery  committed,  damages  are  said 
by  some  of  these  authorities  to  be  given  wholly  for  mental 
suffering.  Yet  it  may  be  that,  the  injury  being  essentially 
willful,  substantial  damages  are  given  by  way  of  punishing 
or  making  an  example  of  the  wrong-doer.  An  assault  is  an 
active  threat  against  the  body,  an  offer  of  violence  endanger-  ^ 
ing  the  person,  which  the  law  redresses  even  in  its  initial 
stage,  thus  protecting  the  physical  person  more  completely. 
In  actions  for  breach  of  promise,  the  plaintiff's  financial  loss 
plays  a  conspicuous  part  Evidence  showing  the  defendant's 
station  and  reputed  wealth  is  admissible.  At  common  law, 
the  husband,  on  marriage,  assumed  the  wife's  debts  and  re- 
sponsibility for  her  torts,  and  for  support  appropriate  to  their 
station.  He  took  a  large  share  of  her  property  by  that  event, 
and  she  acquired  some  rights  in  his  property.  This  suffices  to 
show  that  the  breach  of  marriage  promise  involved  important 
pecuniary  consequences.  In  actions  for  physical  injuries,  the 
great  consideration  is  the  loss  of  time,  and  the  diminution  of 
capacity  for  work,  of  course  allowing  also  for  the  pain  endured. 
So  far  as  mental  suffering  originating  in  physical  injury  is 
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ooQcerned,  it  is  rightly  treated  as  undistinguishable  from  the 
physical  pain.  On  ultimate  analysis,  all  consciousness  of 
pain  is  a  mental  experience,  and  it  is  only  by  reference  back 
to  its  source  that  one  kind  is  distinguished  as  mental  and 
another  as  phyaicaL  So  in  cases  of  physical  injury,  the  men« 
tal  suffering  ia  taken  into  view.  But  according  to  good  au- 
tborities,  where  it  is  distinct  and  separate  from  the  physical 
injury,  it  cannot  be  considered;  Johnson  ▼.  WeUSj  6  Nev.  224; 
3  Am.  Rep.  245;  IndianapolU  etc.  R  R.  Co.  ▼.  Siablesy  62  JJL 
313;  Joeh  ▼.  Danhoardt^  85  111.  331;  Keye$  v.  Minneapolis  etc, 
Ry  Oo^  86  Minn.  290;  Ciiy  of  Scdina  ▼.  Trosper,  27  Kan.  544; 

I  Sedgwick  on  Damages,  sec.  44;  Trigg  v.  St.  Lotiis  etc.  R.  & 
Co.,  74  Ma  147;  41  Am.  Rep.  305;  Dorrah  r.  lUinois  Cent. 
S.  R.  Co^  65  Miss.  14;  7  Am.  St.  Rep.  629.  In  an  action  for 
wrongfiil  attachment,  on  the  ground  that  the  defendant  was 
about  to  dispose  of  his  property  with  intent  to  defraud  his 
creditors,  it  was  held  that  the  mortification  was  a  part  of  the 
actual  damage:  Byrjie  ▼•  Oardner^  33  La.  Ann.  6.  This  was 
decided  by  three  judges,  one  of  the  five  being  absent  and 
another  disqualified,  no  authority  being  cited  save  Sedgwick 
and  the  Louisiana  code.  Of  course,  it  was  a  case  of  serious 
injury  to  the  plaintiff's  business  standing,  and  therefore,  even 
if  sound,  is  no  authority  on  the  present  question.  In  an 
action  for  false  imprisonment,  or  for  malicious  arrest  and 
prosecution,  mental  anguish  has  been  held  a  proper  subject 
for  compensatory  damages:  Fisher  v.  Hamiltony  49  Ind.  341; 
Stewart  v.  Maddoz,  63  Ind.  51 ;  Coleman  v.  Allen,  79  6a.  637; 

II  Am.  St.  Rep.  449.  Of  course,  such  injuries  are  essentially 
willful,  and  besides,  are  violations  of  the  great  right  of  per- 
sonal security  or  personal  liberty.  Reference  has  been  made 
also  to  cases  of  passengers  being  put  oft'  railway  trains,  when 
the  mortification,  insult,  and  wounded  feelings  come  in  to 
enhance  the  damages.  From  the  moment  the  passenger  is 
ordered  to  get  off,  he  is  under  duress;  his  body  is  not  free  to 
remain  where  he  chooses,  and  where  it  has  the  right  to  be. 
It  is  like  an  illegal  arrest  or  an  illegal  imprisonment  In  all 
these  cases  where  personal  security  or  personal  liberty  is  in- 
fringed, the  mental  suffering  seems  to  be  a  necessary  compo- 
nent in  the  injury.  But  conceding  to  the  fullest  extent  that 
mental  suffering  enters  as  an  item  of  damage  or  is  the  gravor 
men  of  damage  in  certain  cases,  it  hardly  admits  of  discussion 
to  show  that  any  deduction  from  them  which  would  sanction  a 
lecoywy  in  the  present  case  for  mental  suffering  alone  would 
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anthorixe  a  like  recovery  in  every  case  attended  with  mental 
eaffering.  But  tbie  would  be  an  unwarrantable  extension  of 
them;  they  atand  each  on  ita  own  groandi  in  well-defined 
limitA. 

In  Lynch  y.  Knight,  9  H.  L.  Caa.  577,  Lord  Wenaleydale 
expreaaed  the  opinion  that  where  the  only  injury  ia  to  the 
feelinga,  the  law  doea  not  pretend  to  give  redreea.    Though 
Mr.  Sedgwick  (Meaaure  of  Damagea,  seca.  43  et  aeq.)  aeeka  to 
reatrict  thia  language  to  the  case  then  before  the  court,  and 
diaputea  ita  accuracy  aa  a  general  proposition,  it  may  bo  ques- 
tioned whether  the  learned  author  ia  able  to  cite  a  atngle  case 
•ustaining  hia  contention*    He  does  refer  to  a  number  of  caaea, 
but  in  all  of  them  the  mental  pain  may  be  viewed  aa  an  ac- 
companiment or  part  only  of  aome  substantial  injury  entitling 
the  party  to  compenaation.    But  even  in  caaes  where  a  recov- 
ery must  be  had  on  other  grounds,  it  ia  frequently  held  in- 
competent to  give  damagea  for  the  accompanying  mental 
injury.    Thua  where  a  father  auea  for  a  grievoua  physical  in- 
jury to  his  minor  child,  he  cannot  recover  for  the  laceration 
of  his  parental  feelings,  even  in  conjunction  with  damages  for 
the  loss  of  service,  though  his  mental  suffering  be  necessarily 
severe  and  heart-rending:  FUnUngtan  v.  SmUhsrSf  2  Car.  & 
P.  292;  Black  r.  CarroUion  R.  R.  Co.,  10  La.  Ann.  33;  63  Am. 
Dec.  586;  Penngylvania  R.  R.  Co.  v.  KMy,  31  Pa.  St.  372; 
Oakland  Ry  Co.  v.  Fielding,  48  Pa.  St.  820.    Statutes  have 
been  passed  giving  recovery  for  homicide  againat  the  alayer; 
but  the  policy  has  invariably  been  to  confine  the  right  of  ac- 
tion to  a  party  sustaining  pecuniary  loss.    And  in  actions  on 
such  statutes,  even  by  the  widow  of  the  deceaaed,  grief  and 
anguish  cannot  come  in  for  compenaation:  2  Sedgwick  on 
Damages,  aea  573,  and  casea  cited;  Field  on  Damagea,  aec. 
630,  and  cases  cited;  Oillard  v.  Lancathire  Ry  Co.,  12  L.  T. 
856;  Blake  v.  Midland  R'y  Co.,  10  Eng.  L.  &  Eq.  437;  18 
Q.  B.  93;  21  L.  J.  Q.  B.  223;  LouieviUe  etc.  R.  R.  Co.  v.  Orr, 
91  Ala.  548;  Killian  v.  Augusta  etc.  R.  R.  Co.,  79  Ga.  234;  11 
Am.  St.  Rep.  410.    Where  an  action  was  brought  for  injury 
to  real  estate  by  blasting,  it  waa  held  that  the  plaintiff  could 
not  recover  for  mental  anxiety  for  the  aafety  of  himself  and 
family:  Wyman  v.  Leavitt,  71  Me.  227;  36  Am.  Rep.  303.    In 
forcible  entry  and  detainer,  damages  for  mental  anguish  can- 
not be  recovered:  ATidereon  v.  Taylor,  56  Gal.  131;  38  Am. 
Rep.  52.    But  in  addition  to  these  cases,  where  damagea  for 
mental  auffering  in  conjunction  with  other  damagea  were  re- 
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fused,  casei  may  be  found  denying  the  right  to  recover  where 
the  whole  injury  is  to  feeling.    Thus  where  fright  caused  by 
negligence  of  the  defendant  was  bo  great  and  eudden  as  to 
immediately  prodace  physical  sickness  and  suffering,  it  is  held 
that  damages  cannot  be  had.    The  principle  is,  that  for  the 
mere  mental  suffering  there  could  be  no  recovery,  and  the 
physical  injury  is  too  remote,  being  unlikely  to  result  from 
the  wrongful  act:   Victorian  Ry  Commi$8ioner$  v.  CoulioB,  L.  R. 
13  App.  C.  222;  Fox  v.  Borkey,  126  Pa.  St.  164;  Emng  v. 
KtUburgh  etc.  Ry  Co.^  147  Pa.  St.  40;  Lehman  v.  Brooklyn 
eu.  R.  R.  Co.^  47  Hun,  355;  AU$op  ▼.  Allsop,  5  Hurl.  &  N. 
534.    In  Minnesota,  however,  fright  causing  nervous  convul- 
sions and  illness  is  held  to  be  ground  for  damages.    But 
even  here  the  action  was  sustained  on  account  of  the  phys- 
ical injury  as  the  proximate  result  of  the  negligent  act, 
and  not  on  account  of  the  intervening  mental  suffering,  the 
court  conceding  that  this  alone  would  not  warrant  recov- 
ery: Parcell  ▼.  St.  Paid  City  Ry  Co.,  Minn.,  Jan.  18,  1892; 
50  N.  W.  Rep.  1034.    So  in  Bray  v.  Latham,  81  Oa.  6^0,  an 
injury  to  health,  caused  by  fright  and  physical  exposure,  was 
held  groand  for  damages.    It  is  hard  to  conceive  of  an  injury 
which  would  wound  the  feelings  more  deeply  than  the  dis- 
turbance and  desecration  of  the  grave  of  a  near  relative.    Yet 
for  such  a  wrong  an  action  did  not  lie  at  common  law.    The 
Item  doctrine  was,  that  there  is  no  property  in  a  corpse,  and 
the  only  protection  of  the  grave  was  by  eriminal  indictment: 
2Bla.  Com.  429;  Pierce  v.  Proprietors  of  Swan  Point  Cemetery,, 
10  R.  L  227;  14  Am.  Rep.  667.    It  seems  the  owner  of  the  lot 
could  bring  an  action  of  trespass  quare  claiMum  /regit,  and 
this  was  held  to  be  the  only  action  lying  for  disturbing  the  re- 
mains of  a  deceased  child,  additional  damages  being  in  this 
case  allowed  for  injury  to  feeling  because  the  act  was  willful 
or  wanton:  Meagher  v.  DriecoU,  99  Mass.  281;  96  Am.  Dec. 
759.    It  would  not  be  allowable  to  maintain  such  a  suit  as 
the  present  under  the  assumption  that  the  injury  is  to  the 
person.     In  the  old  division  of  legal  wrongs,  '^injuries  to  the 
person  "  do  not  include  everything  which  the  word  '*  person  " 
may  be  fairly  understood  to  cover.    Thus  in  Ohio  and  in 
Illinois,  there  is  a  statute  giving  the  wife  a  right  of  action 
against  any  person  intoxicating  the  husband,  whereby  she 
was  injured  in  person,  property,  or  means  of  support.     In  both 
states  it  is  held  that  she  cannot  recover  under  such  statute  for 
mental  anguish,  even  when  entitled  to  damages  on  other 
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groundfl,  as  that  is  not  an  injury  to  the  person:  Mulford  y, 
CUwell,  21  Ohio  St  191;  Freese  v.  Tripp,  70  IlL  496.  In  IIU- 
nois  some  of  the  judges  dissented  from  the  majority  opinion, 
but  all  agreed  that  mental  anguish  alone  would  not  make  a 
cause  of  action. 

The  law  protects  the  person  and  the  purse.  The  person  in- 
cludes the  reputation:  Johnton  ▼.  Bradstreet  Co.,  87  Ga.  79. 
The  body,  reputation,  and  property  of  the  citizen  are  not  to 
be  invaded  without  responsibility  in  damages  to  the  sufferer. 
But  outside  these  protected  spheres,  the  law  does  not  yet  at- 
tempt to  guard  the  peace  of  mind,  the  feelings,  or  the  happi* 
ness  of  eyery  one,  by  giving  recovery  of  damages  for  mental 
anguish  produced  by  mere  negligence.  There  is  no  right,  capa- 
ble of  enforcement  by  process  of  law,  to  possess  or  maintain 
without  disturbance  any  particular  condition  of  feeling.  The 
law  leaves  feeling  to  be  helped  and  vindicated  by  the  tremen- 
dous force  of  sympathy.  The  temperaments  of  individuals 
are  various  and  variable,  and  the  imagination  exerts  a  power- 
ful and  incalculable  influence  in  injuries  of  this  kind.  There 
are  many  moral  obligations  too  delicate  and  subtle  to  be  en- 
forced in  the  rude  way  of  giving  money  compensation  for  their 
violation.  Perhaps  the  feelings  find  as  full  protection  as  it  is 
possible  to  give  in  moral  law  and  a  responsive  public  opinion. 
The  civil  law  is  a  practical  business  system,  dealing  with 
what  is  tangible,  and  does  not  undertake  to  redress  psycholo- 
gical injuries. 

The  case  of  Western  Union  Td.  Co.  v.  Roger$,  68  Miss.  748, 
24  Am.  St  Rep.  SOO,  suggests  that  the  doctrine  it  opposes 
would  open  up  a  new  field  of  litigation.  This  is  worthy  of  re- 
mark. Except  in  Texas,  suits  like  this  have  been  infrequent 
in  the  past  If  their  foundation  principle  be  sanctioned,  they 
are  likely  to  multiply  indefinitely.  Nowhere  can  be  found 
any  satisfactory  suggestion  of  a  principle  to  restrain  such  suits 
within  reasonable  limits.  How  much  mental  suffering  shall 
be  necessary  to  constitute  a  cause  of  action?  Let  some  of  the 
courts  favoring  recovery  measure  out  the  quantity.  If  they 
are  unable  to  do  this,  then,  on  principle,  any  mental  suffering 
would  be  actionable,  the  degree  of  it  merely  determining  the 
quantum  of  damages.  The  cases  do  suggest  as  a  restriction 
that  the  plaintiff  must  be  entitled  to  damages  on  some  other 
ground,  or  to  nominal  damages  at  least;  in  other  words,  there 
must  be  an  infraction  of  some  legal  right  of  the  plaintiff;  then 
the  damages  may  be  increased  for  the  mental  suffering.    If 
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tiM  plaintiff  must  be  entitled  to  substantial  damages  on  other 
grounds,  then  mental  suffering  alone  is  not  a  ground  for  dam- 
ages, which  is  the  very  point  contended  for.  To  speak  of  the 
right  to  nominal  damages  as  a  condition  for  giving  substantial 
damages  is  a  palpable  contradiction.  To  give  nominal  dam- 
ages necessarilj  denies  anj  further  recovery.  It  is  said  there 
must  be  an  infraction  of  some  legal  right,  attended  with  men- 
tal suffering,  for  this  kind  of  damages  to  be  given.  If  this  be 
true  law,  why  is  not  the  mental  distress  always  an  item  to  be 
allowed  for  in  the  damages?  We  have  seen  that,  though  al- 
lowed in  some,  it  is  in  many  cases  excluded.  Every  man 
knows  that  the  violation'of  any  material  right  is  necessarily 
prodactive  of  more  or  less  pain  of  mind.  Then  why  not  com- 
pensate it  in  every  instance  where  a  right  has  been  violated? 
In  no  case  whatever  are  damages  recoverable,  unless  a  legal 
duty  has  been  broken.  By  the  test  proposed,  it  is  first  granted 
that  mental  suffering  alone  is  not  actionable;  then  a  case 
arises  in  which  there  is  no  actual  damage,  unless  mental  suf- 
fering be  such,  when  it  is  simply  assumed  that  it  is  actual 
damage.  Throwing  away  the  lame  pretense  of  basing  recov- 
ery for  mental  suffering  upon  an  otherwise  harmless  trans- 
gression, and  stripping  it  of  all  false  form  and  confusing 
technicality,  it  is  manifest  that  to  allow  such  a  recovery  is,  in 
real  substance,  an  effort  to  protect  feeling  by  legal  remedy. 
If  mental  suffering  be  a  self-sufficient  element  of  damage,  as 
in  reason  it  must  be,  to  recover  when  no  other  damage  is 
claimed,  why  is  not  the  causing  of  mental  suffering  itself  an 
infraction  of  a  legal  right?  Why  should  the  law  of  torts  lag 
behind  the  law  of  damages?  Can  it  do  so  in  a  sound  system? 
Our  code  (sec.  3067)  declares:  '*  In  some  torts  the  entire  in- 
jury is  to  the  peace,  happiness,  or  feelings  of  the  plaintiff;  in 
such  oases  no  measure  of  damages  can  be  prescribed,  except 
the  enlightened  conscience  of  impartial  jurors.  The  worldly 
circumstances  of  the  parties,  the  amount  of  bad  faith  in  the 
transaction,  and  all  the  attendant  facts  should  be  weighed." 
There  is  no  further  definition  or  description  of  the  torts  here 
referred  to  by  which  any  case  may  be  recognized  as  of  this 
class.  But  it  is  manifest  that  the  language  quoted  does  not 
say  or  imply  that  injury  to  the  peace,  happiness,  or  feelings 
shall  always  be  itself  a  tort,  but  rather  the  reverse.  In  view 
of  the  fact  that  no  description  or  designation  is  attempted  of 
this  class  of  torts,  and  in  view  of  the  general  purpose  of  the 
code,  this  section  obviously  does  not  mean  to  create  new  torts, 
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or  change  the  law  of  damages,  but  only  to  declare  the  pre* 
existing  law:  See  Central  R.  R.  etc.  Co.  y.  KeUy,  58  Ga.  107; 
Georgia  R.  R.  Co.  v.  Homer,  73  Ga.  257;  Central  R.  R.  Co.  ▼. 
Senn,  73  Ga.  712;  Coleman  v.  AUen,79  Ga.  637;  11  Am.  St 
Rep.  449;  Cox  v.  Richmond  etc.  R.  R.  Co.,  87  Ga.  747.  No  ease 
has  been  found  to  give  an  authoritative  construction  to  this  sec- 
tion as  a  whole,  nor  is  it  necessary  to  do  so  now.  It  suBSces 
for  present  purposes  to  saj  that  it  does  not  alter  the  prior 
law. 

It  seems  there  is  no  public  policy  to  be  subserved  by  giving 
damages  for  mental  suffering,  as  a  general  rule,  and  the  law 
does  not  allow  it.  But  it  is  urged  that  the  public  occupation 
of  telegraph  companies  creates  between  them  and  the  public 
a  special  relation  in  which  their  responsibility  is  greater  than 
that  of  other  persons.  So  much  of  their  business  and  profit 
is  derived  from  the  acceptance  of  messages  involving  feelings 
only,  that  at  first  view  it  would  seem  legitimate  and  salutary 
to  require  them  to  answer  in  damages  for  any  dereliction  of 
duty  in  this  important  part  of  their  activity.  The  argument 
is,  that  in  the  exercise  of  a  public  employment,  they  under- 
take for  hire  to  serve  the  feelings  of  their  customers,  and 
therefore  ought  to  pay  for  negligent  non-performance  or  mis- 
performance  of  this  peculiar  function.  This  reasoning  is  un- 
answerable in  so  far  as  it  proves  a  right  of  action  to  arise  out 
of  the  breach  of  duty.  But  how  about  damages  and  the  meas- 
ure of  damages?  It  can  scarcely  be  that  a  new  and  excep- 
tional principle  of  damages  emerges,  ex  proprio  vigore,  from 
unknown  recesses  of  the  law  when  occasion  seems  to  require 
it,  or  that  the  court  can  do  more  than  adapt  and  apply  prin- 
ciples already  existing  when  novel  transactions,  such  as  those 
which  make  up  the  business  of  telegraphy,  become  the  sub- 
jects of  adjudication.  Precedents  must  be  followed,  else  the 
law  will  become  a  wandering,  uncertain  thing.  If  our  under- 
standing of  the  law  as  hitherto  expounded  by  its  accredited 
oracles  be  correct,  it  would  be  a  judicial  innovation  to  require 
feelings  which  had,  even  under  contract  or  public  duty,  the 
right  to  expect  help  to  be  solaced  with  damages  for  the  dis- 
appointment, however  severe,  at  losing  the  promised  benefit. 
If  the  subject  needs  new  law,  the  law-making  powers  may 
create  it;  but  we  decline  to  usurp  their  prerogative.  In  fact, 
the  legislature  apparently  has  thought  that  nominal  liability 
is  not  adequate  to  enforce  the  good  policy  of  stimulating  dili- 
gence in  the  carriage  of  non-financial  messages,  including 
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those  which  affect  the  strongest  feelings  of  humanity.  It  was, 
of  course,  a  matter  of  general  knowledge  that  many  dispatches 
which  the  company  is  paid  to  carry,  if  not  carried  with  due 
diligence,  would  entail  no  pecuniary  loss  upon  sender  or 
sendee,  and  therefore  the  company  be  subjected  to  mere  nomi- 
nal liability.  The  legislature  recognized  this  as  a  subject  for 
legislation,  and  passed  the  act  of  1887,  providing  a  penalty  in 
case  any  message  is  not  duly  transmitted  and  delivered. 
This  act  gives  a  conventional  redress  of  some  money  value, 
and  is  perhaps  the  best  remedy  that  could  be  devised.  It 
provides  a  penalty  for  punishment  of  the  wrong-doer.  Of 
course  it  does  not  affect  to  any  extent  the  pre-existing  law  of 
damages,  and  cannot  be  construed  as  superseding  or  modify- 
ing any  right  of  recovery  existing  independently  of  its  pro- 
visions: Couch  V.  Steel,  3  El.  &  B.  402;  Acts  1887,  p.  Ill; 
WcsUm  Union  Tel.  Co.  v.  Taylor,  84  Ga.  408.  If  the  remedy 
in  terms  were  exclusive  of  all  others,  or  if  damages  could  be 
predicated  on  this  statute  which  were  not  recoverable  before, 
this  whole  discussion  might  have  been  superfluous.  The 
record  shows  that  the  plaintiff  recovered  the  penalty  iniposed 
by  the  statute,  and  that  is  all  the  redress  to  which  he  is  en- 
titled. Perhaps  the  safest  expedient  for  a  case  of  this  kind, 
which  involves  a  public  policy,  is  to  fix  an  arbitrary  sum  to 
be  recovered  by  the  injured  person,  and  this  the  legislature 
has  done:  See  RvMell  v.  Western  Union  Tel.  Co.,  3  Dak.  315. 

There  was  no  error  in  sustaining  the  demurrer  to  so  much 
of  the  plaintiff's  petition  as  souglit  recovery  simply  for  pain 
and  anguish  of  mind. 

Judgment  affirmed.  

TiLiORArH  Ck>MPAMn8— Daxaom  lOR  MsRTAL  SuTmnro — Wkxtbir 
RioovKBABLB.  -*  In  an  action  against  a  telegraph  oompany  for  negligenii  de- 
lay in  deliTering  a  message^  damages  cannot  be  recovered  for  mere  meutaj 
Muring  diaconnected  from  physical  injury,  and  not  the  result  of  the  will! oi 
wrong  of  the  defendant:  WuUm  Onion  Tel  Co.  v.  Rogers,  68  Miss.  748;  24 
Am.  St.  Rep.  900^  and  note.  The  opposite  view  is  held  in  Wett/em  Unioi, 
Td.  Oq.  t.  Naikm»9  82  Tex.  638;  27  Aol  St  Rep.  914;  and  see  note,  in  which 
the  oases  aad  tha  conflict  of  opinion  on  this  sabjeot  is  discussed. 
AX.  SX.  KBT..  Vok  XXX.— IS 
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Lnor  oy  Jinxncnrr  not  Avtictsd  bt  Lapbs  or  Tm  wnxtfaWvtcK  dunxi- 
TOft*8  Ham  Da  Tibd.  — The  time  dturing  which  th«  hands  of  a  jadgma&S 
ereditor  are  tied  by  a  statatory  provisioii  rettraiiiing  proceedings  to  so* 
force  the  jadgment  for  the  period  of  one  year  after  the  death  of  tiie 
debtor  cannot  be  considered  in  compnting  the  time  daring  which  the  liea 
of  the  Jadgment  continaes  in  force. 

JVDGMSNT  Ll»r,  AcnOM  TO  BATB  SOPBBIORIXT  OV,  DlOLARBIX,  MaHTTAIH- 

ABLE.  — One  who  holds  a  judgment  whidi  is  a  lien  upon  real  estate  maj 
maintain  an  action  to  have  his  lien  declared  saperior  to  a  claim  assorted 
to  be  saperior  to  it. 

Kquitt  Assumes  JuRisDionov  wherb  Rbmbdt  at  Law  Ikadbquatb.  — 
When  the  remedy  at  law  is  inadequate,  equity  will  assume  juriadiotioB. 

Lajsb  ov  Tutb  bbtwxbm  Bbinoiko  Suit  and  Dboxsioh  oannot  Ummeat  Ao> 
TiOK.  —  The  lapse  of  time  between  the  bringing  of  a  suit  and  the  render* 
ing  of  a  decision  cannot  operate  to  defeat  the  plaintiff's  cause  of  aetioi^ 
where  he  has  been  guilty  of  no  laches  in  its  prooecntion. 

LlBM  or  JUDOMBMT  FiXBD  BT  StATUTB  CAVMOT  BB  PaOLONaKD  BT  OdOBSL  — 

The  lien  of  a  judgment  which  is  created  and  limited  by  statute  eannol 
be  prolonged  by  the  courts  beyond  the  period  fixed  by  the  legislatnrei 

JODOMBNT  LiBN  MOT  EmPOROBABLB  AFfBR  IT8  BzmUTldM  PbBPUIO  SuRW 

»-The  lien  of  a  judgment  which  expires  pending  suit  cannot  beenfocosd 
against  an  inferior  lien,  although  the  suit  was  oonunenoed  before  it  ex- 
pired. 
JvBOMBMT  Final  will  bb  Rbkdbrbd  bt  Affbllatb  Comn  wimr.  — >  Wh«« 
the  facts  are  not  in  dispute,  and  all  the  mattert  appear  on  tiie  face  of  the 
record,  enabling  the  appellate  court  to  ascertiin  and  declare  the  justice 
of  the  case,  it  will  render  sach  a  judgment  as  win  seours  to  eaeh  parljy 
hia  Juat  rights,  instead  of  remanding  the  cause  for  a  new  trisL 

The  opinion  states  the  case. 

IL  P.  DavidBon^  for  the  appellant 

/.  H.  Adam$  and  J.  B.  Sherwood^  for  the  appallat. 
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Eluott,  J.  On  the  oineleenth  day  of  June,  1877,  Robert 
J.  Brown  was  the  owner  of  the  real  estate  involved  in  this 
controversy,  and  on  that  day  Earhart  and  others  obtained 
jadgiaent  against  him.  This  judgment  became  a  lien  upon 
the  real  estate,  and  has  never  been  paid  or  satisfied.  Brown 
died  on  the  sixth  day  of  November,  1877.  By  proper  assign- 
ments, the  appellee  became  the  owner  of  the  judgment.  James 
H.  Brown  was  appointed  the  administrator  of  the  estate  of 
Robert  J.  Brown,  deceased,  on  the  third  day  of  December,  1877, 
and  on  the  thirtieth  day  of  July,  1878,  petitioned  for  an  order 
to  sell  the  land  to  pay  the  debts  of  his  intestate.  Joseph 
Kious  became  the  successor  of  James  M.  Brown,  and  filed  a 
supplemental  petition  for  an  order  for  the  sale  of  the  property, 
and  an  order  was  made  as  prayed.  Neither  the  appeljee  nor 
any  other  lien-holder  was  a  party  to  the  proceedings,  except 
in  so  fxit  as  the  notice  given  by  publication  made  under  the 
law  then  in  force  may  have  constituted  them  parties.  The 
real  estate  was  sold  pursuant  to  the  order  to  the  appellant  on 
the  first  day  of  October,  1877,  the  purchase-money  was  paid 
by  him,  and  a  deed  was  executed  and  approved.  Under  this 
deed  the  grantee  entered  into  possession.  The  estate  of  Rob- 
ert J.  Brown  was  insolvent.  The  only  mention  of  liens  in  the 
proceedings  on  the  petition  was  made  in  the  decree  apg^oving 
and  confirming  the  deed  executed  by  the  administrator,  and 
the  mention  there  made  is  not  of  the  judgment  of  the  appellee, 
but  of  a  judgment  owned  by  John  P.  Carr. 

The  present  action  was  begun  on  the  twenty-fourth  day  of 
February,  1888. 

The  conclusions  of  law  stated  by  the  court  read  thus:  — 

*'l.  The  rights  of  the  plaintiff  must  be  determined  as  they 
existed  at  the  commencement  of  this  suit.  The  fact  that  ten 
years,  exclusive  of  the  time  the  plaintiff  was  restrained  from 
prosecuting  her  remedy  upon  the  judgment  by  the  death  of 
the  judgment  defendant,  has  expired  since  the  commencement 
of  this  suit  is  no  bar  to  his  right  to  recover. 

'*  2.  The  sale  of  the  land  by  the  administrator  was  made 
to  the  defendant  subject  to  the  lien  of  the  plaintiff's  judg- 
ment 8o  much  of  the  decree  confirming  the  deed  to  the 
defendant  as  adjudged  that  he  take  the  land  free  of  liens  and 
encumbrances  is  void  as  to  the  plaintiff.  There  is  nothing 
in  the  petition  to  sell,  the  appraisement,  the  order  of  sale,  or 
the  report  of  sale  that  authorizes  any  such  decree. 
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^8.  The  plaintiff  is  entitled  to  the  relief  prayed  for  in  Iiia 
oomplaint,  with  costs." 

It  is  obvious  that  the  right  of  the  plaintiff  created  hj  her 
judgment  was  not  divested  by  the  decree  directing  the  sale  of 
the  lands,  nor  is  it  contended  by  appellant's  counsel  that  the 
lien  was  extinguished.  It  is  also  evident  that  the  time  the 
hands  of  the  judgment  creditor  were  tied  by  the  statutory 
provision  restraining  proceedings  to  enforce  a  judgment  for 
the  period  of  one  year  after  the  death  of  the  debtor  cannot  be 
justly  considered  in  computing  the  time  during  which  the  lien 
continues  in  force:  Jonea  v.  Detchon,  91  Ind.  164.  This,  we 
understand,  is  conceded  by  appellant's  counsel. 

The  contention  of  appellant's  counsel  is,  in  effect,  that  the 
lien  of  the  judgment  having  expired  on  the  fourth  day  of  July, 
1888,  after  that  time  no  decree  could  be  rendered  declaratory 
of  its  existence  and  providing  for  its  enforcement.  The  ap- 
pellee's counsel  assert  that  "  the  question  is,  not  whether  the 
lien  of  a  judgment  upon  real  estate  may  be  prolonged  beyond 
the  statutory  period  fixed  ^or  such  liens,  but  whether  the 
rights  and  liens  existing  and  held  by  the  plaintiff  at  the  time 
of  bringing  suit  shall  be  adjudged  and  enforced  as  of  the  date 
of  the  commencement  of  the  action."  This  statement  of  the 
respeo^ive  positions  of  counsel  exhibits  the  principal  question 
in  the  case. 

The  land  had  passed  into  the  hands  of  a  third  person,  the 
purchaser  at  the  administrator's  sale,  and  hence  the  judgment 
creditor  had  a  right  to  bring  a  suit  to  have  his  lien  declared 
and  freed  from  the  claim  asserted  by  the  purchaser  under  the 
administrator's  deed:  Decker  v.  Gilbert^  80  Ind.  107;  Faulkner 
V.  Larrahee^  76  Ind.  154. 

The  claim  of  the  appellant  was  an  obstruction  to  the  en* 
forcement  of  the  judgment  lien,  and  the  creditor  had  a  right 
to  ask  that  the  obstruction  be  removed,  so  as  to  enable  her  to 
realize  the  benefit  of  her  judgment:  Quarl  v.  Abbett^  102  Ind. 
233;  52  Am.  Bep.  662.  Under  the  old  procedure,  scire  facia9 
was  the  appropriate  procedure  where  the  rights  of  a  third  per- 
son intervened:  1  Freeman  on  Executions,  81.  But  where 
such  a  proceeding  would  not  give  adequate  relief,  the  assist- 
ance of  equity  was  properly  invoked.  In  such  a  case  as  this, 
it  is  evident  that  a  mere  motion  for  leave  to  issue  an  execution 
would  not  secure  adequate  relief,  since  a  sale  upon  execution 
would  still  leave  the  claim  of  the  appellant  undetermined;  so 
that  if  it  were  conceded  that  the  remedy  by  motion  exists 
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vhere  the  rigbts  of  a  third  person,  based  upon  a  claim  of  title 
created  by  a  decree  in  judicial  proceedings,  have  intervened, 
and  where  the  judgment  has  died,  still  that  remedy  would 
not  be  adequate,  inasmuch  as  the  order  would  not  fully  re- 
move the  obstruction  created  by  the  sale  under  the  decree. 
The  rule  is,  that  where  there  is  some  remedy  at  law,  but  not 
an  adequate  one, — that  is,  one  that  will  adjudicate  the  entire 
controversy  and  grant  full  relief, — equity  will  assume  juris- 
d:>tion:  Watson  v.  Sutherland,  6  Wall.  74;  Denny  v.  Denny, 
113  Ind.  22;  Bishop  v.  Moorman^  98  Ind.  1;  49  Am.  Rep.  731, 
and  authorities  cited.  Whatever  view  is  taken  of  the  case, 
the  result  is,  that  the  conclusion  must  be  that  the  suit  is  an 
appropriate  one,  and  there  was  no  mistake  in  electing  the 
remedy. 

What  we  have  said  establishes  the  initial  proposition  in- 
volved, inasmuch  as  it  proves  that  the  plaintiff  stated  a  cause 
of  action  when  she  began  her  suit  If  she  is  to  be  entirely 
defeated,  it  must  be  for  the  reason  that  the  efflux  of  time  has 
destroyed  her  right. 

Ordinarily,  a  plaintiff  will  succeed,  if,  at  the  time  he  sues, 
a  complete  cause  of  action  exists  in  him.  This  is  a  general 
rule,  to  which  there  are  few  exceptions.  The  cases  wherein 
the  plaintiff  by  his  own  act  divests  himself  of  a  right  of  ac- 
tion constitute  the  most  numerous  class  of  exceptions,  but 
there  is  here  no  element  which  makes  that  class  of  cases  even 
remotely  analogous,  since  no  act  was  done  by  the  plaintiff 
after  suit  which  released  or  impaired  her  rights.  If  the  right 
of  action  which  existed  in  the  plaintiff  when  she  began  her 
action  has  been  destroyed,  it  must  be  because  the  law  so  oper- 
ates as  to  take  it  from  her.  There  is  no  express  enactment 
divesting  the  cause  of  action,  and  no  event  has  occurred 
changing  the  position  of  the  parties.  The  only  thing  that 
can  be  said  to  have  affected  the  case  in  any  way  is  the  lapse 
of  time.  If  this  can  be  assigned  a  retrospective  effect,  then 
there  is  plausibility  in  the  contention  that  the  right  of  action 
was  wholly  swept  away;  if  not,  tbea  the  contention  is  founda- 
tiooless. 

If  the  lapse  of  time,  without  any  fault  of  a  plaintiff,  or  any 
act  of  his,  can  destroy  a  cause  of  action,  then  it  is  in  the  power 
of  a  defendant,  by  prolonging  litigation,  to  destroy  a  merito- 
rious cause  of  action,  and  this  is  a  result  not  to  be  reached 
without  strong  and  cogent  reasons.  If  a  cause  of  action  exists 
when  a  suit  is  begun,  the  plaintiff  has  a  substantive  right;  and 
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where  there  Is  a  right,  there  is  a  remedy.  Where  there  ia  a 
right  and  a  corresponding  remedy,  and  steps  have  been  taken 
to  vindicate  the  right,  a  plaintiff  has  done  all  that  the  law  re* 
quires  of  hiro,  and  he  cannot  be  turned  oat  of  court  becanae 
delay,  attributable  to  no  fault  of  his,  renders  the  right  asserted 
by  him  ineffective.  It  seems  clear  to  us,  on  principle,  that  the 
appellee  did  not  lose  her  cause  of  action  because  of  the  lapse 
of  time,  and  that  the  time  which  intervened  between  the 
bringing  of  the  suit  and  the  decision  cannot  so  operate  as  to 
defeat  her  suit.  What  its  effect  is  upon  the  measure  of  relief 
is  quite  another  question,  and  one  that  will  be  considered  fur- 
ther on.  It  may,  however,  be  here  said  appropriately  that  the 
right  to  sue  is  one  thing,  and  the  quantity  or  degree  of  relief 
quite  another  thing. 

The  difficult  question  here  is  not  as  to  the  existence  of  a  canse 
of  action  at  the  time  the  complaint  was  filed,  but  the  difficult 
question  is  as  to  the  measure  of  relief  the  plaintiff  was  entitled 
to  at  the  time  the  decree  was  entered.  The  difficulty  is  created 
by  the  fact,  for  fact  it  is,  that  at  the  time  the  decree  was  pro* 
nouuced  the  judgment  of  the  plaintiff  had  ceased  to  have  any 
force  as  a  lien. 

The  proposition  of  appellant,  that  the  lien  of  a  judgment,  as 
fixed  by  the  statute,  cannot  be  prolonged  by  the  courts  is  in* 
disputably  correct:  Welh  v.  Boxoer^  126  Ind.  115;  22  Am.  St 
Rep.  570;'  Shanklin  v.  Sims,  110  Ind.  143;  Brown  v.  Wuskofff 
118  Ind.  569;  Applegate  v.  Edwards,  45  Ind.  329;  Albee  v.  Curtis^ 
77  Iowa,  644;  Hutcheson  v.  Oruhhs,  80  Va.  251;  BoyU  v.  Ma- 
roney,  73  Iowa,  70;  5  Am.  St.  Rep.  657;  Spencer  v.  Haug^  45 
Minn.  231;  Newell  v.  Dart,  28  Minn.  248. 

A  judgment  lien  is  the  creature  of  statute,  owing  its  life  and 
force  entirely  to  legislation.  It  has,  indeed,  been  said  that  a 
judgment  is  a  charge  on  land,  but  not,  in  strictness,  a  lien: 
Shirk  V.  Thojnas,  121  Ind.  147;  16  Am.  St.  Rep.  381;  Johnson 
V.  Hess,  126  Ind.  298  (311) ;  Brunsdon  v.  AUard,  2  El.  &  E.  19; 
Ex  parte  Foster,  2  Story,  131. 

A  party  who  secures  a  judgment  obtains  such  a  charge  upon 
land  as  the  statute  gives,  and  nothing  more,  for  it  is  clear 
that  he  can  acquire  only  what  the  statute  creating  the  right 
vests  in  him.  Our  statute  declares  that  the  lien  shall  con* 
tinue  for  ten  years,  and  '*  no  longer,^'  thus  definitely  and  posi- 
tively limiting  the  duration  of  the  lien.  As  no  court  is  above 
the  law,  and  as  all  courts  must  enforce  the  law  as  it  is  written 
it  necessarily  results  that  a  lien  created  and  limited  by  stat* 
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Qte  cannot  be  extended  beyond  the  period  fixed  by  the  law- 
makers. 

A  party  may  forfeit  a  right  to  have  a  lien  declared  and  es- 
tablished, and  yet  have  no  right  to  a  decree  extending  its  life 
beyond  the  statutory  period.  It  is  this  right  which  the  appel- 
lee possessed  when  she  began  her  suit,  and  not  a  right  to  have 
a  new  lien  created,  nor  an  existing  one  prolonged  beyond  the 
limit  fixed  by  law.  Courts  cannot  create  a  judgment  lien  on 
land,  nor  can  they  fix  its  duration,  since  that  is  the  preroga- 
tive of  the  legislature.  No  authority  for  making  a  judgment 
a  lien  on  land,  or  for  designating  its  incidents,  can  be  found 
in  the  common  law,  since  at  common  law  a  judgment  was  not 
a  general  lien  upon  that  species  of  property.  There  was,  it  is 
true,  a  right  to  make  a  judgment  available  to  a  limited  extent; 
but,  as  said  by  Marshall,  G.  J.,  in  the  case  of  United  States  v. 
M(nrison^  4  Pet.  124,  ''the  lien  is  the  consequence  of  a  right 
to  take  ont  an  elegit^ 

We  are  satisfied  that  the  trial  court  did  not  err  in  adjudg- 
ing that  the  appellee  had  a  right  of  action  at  the  time  his  suit 
was  commenced,  but  we  cannot  escape  the  conclusion  that  it 
erred  in  holding  that  she  was  entitled  to  a  decree  ordering 
the  land  sold,  and  placing  the  lien  above  the  title  of  the  ap- 
pellant. This  was  erroneous,  for  the  reason  that  it  assumed 
to  give  vitality  to  a  lien  which,  by  positive  and  inexorable 
law,  was  lifeless.  The  conclusions  of  law,  and  the  decretal 
orders  based  on  them,  show  that  the  trial  court  affirmed  that 
the  appellee  had  a  right  to  have  the  land  sold  to  discharge 
the  statutory  lien,  and  that  the  only  right  of  the  appellant 
ivas  to  the  surplus  remaining  after  the  satisfaction  of  the  judg- 
ment The  theory  of  the  court  that  the  lien  could  be  pro- 
longed directly  or  indirectly  was  erroneous,  for  when  the  lien 
perished  by  operation  of  law,  it  could  not  be  revivified,  nor  could 
a  new  lien  be  created.  The  utmost  that  the  appellee  was  en- 
titled to  was,  as  we  have  shown,  a  decree  declaring  that  when 
her  suit  was  brought  she  had  a  lien  paramount  to  the  title  of 
the  appellant.  When  the  court  went  beyond  this,  it  erred,  in- 
asmuch as  in  so  doing  it  prolonged  the  lien  beyond  the  time 
of  its  legal  life. 

The  record  fully  enables  us  to  ascertain  and  declare  the 
justice  of  the  case,  and  hence  it  is  our  right  and  our  duty  to 
render  such  a  judgment  as  will  secure  to  each  party  his  just 
rights.  This  is  a  general  power  resident  in  all  high  appellate 
tribunals,  and  it  has  been  often  exercised  in  cases,  such  as  this, 
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where  the  facts  are  not  in  dispute,  and  all  the  material  mat- 
ters appear  upon  the  face  of  the  record:  Parker  v.  Hubble^  75 
Ind.  580;  Buchanan  v.  MiUigan^  108  Ind.  433;  Wutem  Union 
Tel.  Co,  V.  Brown,  108  Ind.  538  (544);  Bartholomew  ▼.  Piersan^ 
112  Ind.  430;  Brown  v.JoneSy  113  Ind.  46,  and  cases  cited,  p. 
50;  8  Am.  St.  Rep.  623;  Sinker  ▼.  Green,  113  Ind.  264;  Mut^ 
dock  ▼.  Cox,  118  Ind.  266;  Security  Co.  ▼.  Arbuckle,  119  Ind. 
69;  Louisville  etc.  R.  R.  Co.  ▼.  Etzler,  119  Ind.  39  (44);  Bob- 
erie  v.  Lindley,  121  Ind.  56,  59,  and  cases  cited;  Lapham  ▼. 
Dreiwogt,  36  Mo.  App.  275;  Duck  v.  Peeler,  74  Tex.  268; 
Clark  V.  Sonnenschein,  L.  R.  25  Q.  B.  D.  226;  Luihe  v.  LiUhe, 
12  Col.  421;  Athena  etc.  Works  v.  Bain,  77  Ga.  72;  McKenzU 
T.  Peck,  74  Wis.  208. 

The  power,  as  the  authorities  declare,  is  one  that  should  be 
freely  exercised,  where  its  exercise  will  put  an  end  to  litiga- 
tion and  yield  justice.  To  accomplish  this,  it  is  always  proper 
to  so  mold  the  form  of  the  mandate  as  that  the  trial  court  may 
carry  into  effect,  by  the  appropriate  record  entrieSy  the  judg- 
ment of  the  appellate  tribunal. 

The  mandate  of  this  court  is,  that  the  judgment  of  the  trial 
court  be  in  part  affirmed  and  in  part  reversed;  that  the  costs 
of  the  case  in  the  court  below  up  to  the  entry  of  the  special 
finding  be  taxed  against  the  appellant;  that  subsequent  costs 
in  that  court  be  taxed  in  equal  proportion  against  the  respect- 
ive parties;  that  the  costs  in  this  court  be  divided  and  taxed 
in  like  manner;  and  that  the  case  be  remanded,  with  instruc- 
tions to  enter  a  decree  in  accordance  with  this  opinion,  by 
eliminating  so  much  of  the  decree  as  adjudges  a  sale  of  the 
land,  prolongs  the  lien,  and  limits  the  right  of  the  appellant 
to  the  surplus,  and  by  entering  the  proper  judgment  for  costs 
against  the  respective  parties  as  herein  indicated. 


Duration  ov  Judomknt  Luv.—  Where  a  etatnte  expressly  lindti  the  ex* 
istence  of  a  judgment  lien  to  two  years,  a  oontinnance  beyond  that  time  will 
not  be  presumed:  Imloc  ▼.  Swift,  10  Gal.  71;  70  Am.  Dec.  698.  See  also  notes 
to  BoyU  V.  Jdaroney,  6  Am.  St  Rep.  663,  and  WelU  v.  BotDer,  22  Am.  St 
Rep.  570. 

SDapSKSioff  OF  Right  of  Action  upon  a  Judombnt.— The  time  during 
which  execntion  of  a  judgment  is  stayed  by  order  of  conrt^  or  by  appeal  with 
stay  bond,  mnst  be  excluded  from  the  computation  of  the  statutory  time 
during  which  the  judgment  remains  a  lien:  Barroilhei  r.  Hathaway,  81 
Cal.  896;  89  Am.  Deo.  193.  Similarly,  where  it  was  provided  by  the  Code 
of  OiTil  Procedure  of  New  York  that  no  execution  could  issue  to  enforce  a 
Judgment  which  is  a  Uen  upon  the  real  estate  of  a  deceased  judgment  debtor 
until  one  year  after  his  death,  it  was  held  that  such  year  cannot  be  counted 
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•8  p»ri  of  the  ten  yean  daring  which  the  lien  of  a  judgment  npon  real  estate 
continnes:  Matter  of  Holmes^  131  N.  Y.  80.  So  where  the  atatnte  of  limita- 
tuMiB  haa  began  to  ran  against  an  intestate  in  his  lifetime,  its  operation  is 
■aspeaded  daring  the  period  within  which  suits  against  his  personal  repre- 
senfeativee  are  forbidden:  Henderson  y.  lUley,  11  Smedea  &  M.  9;  49  Am. 
Dec;  41;  see  note  to  Miller  y.  SurU,  65  Am.  Dec.  601. 

La?3B  of  TniB  WHiLK  ▲  SiTFT  IS  Pkndino  does  not  prejudice  a  party's 
right:  See  note  to  Bell  y,  Hudson,  2  Am.  St.  Rep.  807. 

LlADKQUACT    OF   LkOAL    ReMBDT    ▲    GrOTTND    FOR    RlLIBF    IK    BqCTTT! 

numauriee  v.  Master,  116  Ind.  363;  9  Am.  St  Rep.  854.  See  also  Sherman 
T.  Clark,  4  Nev.  138;  97  Am.  Deo.  616,  and  note,  in  which  tdTeral  referanoas 
to  othsr  cases  in  the  series  are  given. 
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[ISO  IHDIANA,  7L] 
MVBICIPAL  COBTOBATION  HAS  No  AUTHORITT    TO  DbCIDB  LbOAL  CoNTRO- 

▼BRSIBS.  — The  act  for  the  incorporation  of  cities  does  not  Test  in  the 
common  council  of  cities  the  power  to  determine  legal  controversies  con- 
eeming  personal  or  property  rights,  but  the  decision  of  such  controversies 
must  be  made  by  judicial  tribunals,  and  to  them  aa  injured  party  baa 
a  right  to  appeal  for  a  vindication  of  his  rights. 

Rionr  TO  Usb  Stbbbt  oankot  bb  Dbstrotkd  or  Impairbd  whbit.  — 
Where  a  right  to  use  a  street  is  acquired  pursuant  to  a  statute  and 
under  a  license  from  the  municipality,  it  is  in  the  nature  of  a  coatrad 
right»  and  the  municipality  itself  cannot  destroy  nor  materially  impair 
it;  and  the  courts  most  decide  all  controversies  in  which  such  rights  are 
inrolved. 

CoBPOBATB  FcrifcnaKs,  Exbroisb  of,  can  bb  Q(7Esttonbd  bt  Statb  onlt 
WHBH.  —  Where  there  is  an  assumption  of  corporate  rights  and  func- 
tions, and  an  exercise  of  such  rights  and  functions  under  claim  and  color 
of  law,  only  the  state  can  question  the  validity  of  the  assumption  and 
exercise  of  such  functions  and  rights,  and  an  individual  cannot  success* 
fully  assail  them  in  a  collateral  proceeding. 

Usb  of  Strbbt  fob  Moving  Hoctsb  not  Ordinabt  Usb.  — The  nse  of  a 
street  for  the  purpose  of  moving  a  house  is  not  an  ordinary  and  nsual, 
but  an  extraordinary  and  unusual,  use. 

Moving  Houbb  across  Strbvt-railwat  Track  Enjoinbd  whbn.  —  When 
the  moving  of  a  house  across  the  track  of  an  electric  street-railway  ne- 
cessitates the  stoppage  of  traffic  for  maoy  hours,  and  the  cutting  or  de- 
stmotion  of  the  wires,  such  moving  may  be  restrained  by  the  courts, 
even  though  the  common  council  of  the  city  has  failed  or  refnsed  te 
take  any  steps  to  prdVent  such  injury  or  destruction. 

The  opinion  states  the  case. 

JSr.  C.  Dodge^  for  the  appellants. 

J.  H.  Baker  and  F.  E.  Baker^  for  the  appellee. 
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Elliott,  C.  J.    The  complaint  contains  these  material  al« 
legations:  That  the  appellee  is  a  corporation  organized  under 
the  laws  of  the  state  for  the  purpose  of  constructing  an  elec^ 
trie  street-railway  upon  the  streets  of  the  city  of  Elkhart;  that 
it  is  authorized  to  operate  a  railway  with  any  kind  of  motive 
power  except  steam;  that  it  is  authorized  to  erect  poles  and 
stretch  wires  along  the  streets  for  tiie  purpose  of  operating  its 
line  of  railway  by  means  of  electricity;  that  it  has  constructed 
its  tracks,  erecteJ  poles,  stretched  wires,  and  procured  elec- 
trical appliances  for  the  purpose  of  operating  its  railway;  that 
in  so  doing  it  has  expended  more  than  eighty-eight  thousand 
dollars;  that  it  has  constructed  its  tracks,  erected  poles,  and 
made  necessary  connections  for  operating  a  line  upon  Main 
Street,  in  the  city  of  Elkhart,  under  the  right  and  authority 
conferred  upon  it;  that  its  railway  tracks  upon  that  street 
have  been  and  are  used  by  it  in  conducting  its  business  as  a 
public  carrier  of  passengers,  and  for  such  purpose  are  and 
have  been  in  constant  use;  that  the  interruption  of  its  busi- 
ness would  interrupt  a  public  service  and  use  much  neediid  by 
the  public;  that  one  of  the  defendants  is  the  owner  of  a  frame 
building,  which  it  has  employed  one  of  its  co-defendants  to 
move  upon  and  along  Main  Street,  and  the  work  of  moving 
the  building  has  been  commenced;  that  the  building  is  so 
large  that  it  cannot  be  moved  along  Main  Street  without  de- 
stroying the  wires  of  the  plaintiff,  and  entirely  stopping  the 
movement  of  its  cars  on  Main  Street,  and  other  streets  of  the 
city;  that  the  defendants  are  threatening  to  cut,  or  otherwise 
destroy,  the  wires,  and  to  stop  the  running  of  cars;  that  they 
are  moving  the  house  so  rapidly  that  the  building  will  reach 
Main  Street  within  three  hours;  that  the  injury  which  they 
threaten  to  do  will  be  irreparable,  and  will  wholly  prevent  the 
use  of  the  street  and  cause  the  plaintiff  great  damage;  that 
the  building  can  be  moved  without  passing  on  Main  Street. 
Prayer  for  an  injunction. 

The  point  first  made  by  the  appellants'  counsel  in  his  as- 
sault upon  the  complaint  is,  that  '^  the  Elkhart  circuit  court 
had  no  jurisdiction."  In  support  of  this  point  it  is  argued 
that  the  common  council  of  the  city  has  exclusive  jurisdiction 
over  the  city  streets,  and  that  the  court  could  therefore  have 
no  jurisdiction  of  the  general  subject.  We  are  referred  to  the 
cases  of  Kiatner  v.  City  of  Indianapolia,  100  Ind.  210,  and 
Wood  V.  Meara,  12  Ind.  515,  74  Am.  Dec.  222,  but  it  is  palpa- 
bly evident  that  these  cases  are  not  relevant  to  the  present 
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controversy.  It  needs  neither  argument  nor  authority  to  make 
good  the  proposition  that  the  act  for  the  incorporation  of  cities 
does  not  take,  nor  mean  to  take,  from  the  courts  the  author- 
ity to  decide  legal  controversies  concerning  personal  or  prop- 
«rty  rights,  and  vest  in  the  common  council  of  cities  the  power 
to  determine  such  controversies.  The  decision  of  such  contro* 
versies  must  be  made  by  judicial  tribunals,  and  to  them  an 
injured  party  has  a  right  to  appeal  for  a  vindication  of  his 
rights. 

A  failure  or  refusal  of  the  common  council  of  a  city  to 
take  steps  to  prevent  the  injury  or  destruction  of  a  line  of 
railway  doec  not  preclude  the  owner  from  seeking  redress  in 
the  courts  of  the  state.  Where  a  right  to  use  a  street  is  ac- 
quired pursuant  to  statute  and  under  a  license*  from  the  mu- 
nicipality, it  is  in  the  nature  of  a  contract  right,  and  the 
municipality  itself  cannot  destroy  nor  materially  impair  it. 
The  courts  must  decide  all  controversies  in  which  such  rights 
ire  involved:  Indianapolis  etc.  R.  R.  Co.  v.  Citizens*  Street 
R.  R  Co.,  127  Ind.  369.  See  authorities  collected  in  Elliott 
on  Roads  and  Streets,  564,  notes  1,  2. 

It  is  undoubtedly  true  that  all  such  rights  are  subordinate 
to  the  paramount  power  usually  denominated  the  police  power, 
for  that  power  cannot  be  annihilated  by  contract:  Jamieson  v. 
Indiana  etc.  Co.y  128  Ind.  555.  See  also  authorities  cited  in 
Elliott  on  Roads  and  Streets,  573,  note.  But  here  no  question 
concerning  the  nature  of  that  great  power  is  presented. 

The  contention  that  the  appellee  must  fail  because  there  is 
no  statute  authorizing  the  use  of  electricity  as  a  motive  power 
for  propelling  cars  along  a  line  of  street-railway  cannot  pre- 
vail,  for  the  reason  that  the  appellants  are  not  in  a  position 
to  make  available  the  doctrine  they  assert,  even  if  it  should 
be  granted  that  the  doctrine  is  sound. 

There  is  plausibility,  at  least,  in  the  argument  of  the  appel- 
lee's  counsel,  that  a  just  and  reasonable  construction  of  the 
statute  providing  for  the  incorporation  of  street-railway  com- 
panies authorizes  the  employment  of  any  kind  of  motive 
power  now  in  common  use  except  steam.  The  terms  "  street* 
railway"  or  '* horse-railway"  may  possibly  be  considered  as 
generic  terms,  and  if  so,  their  use  would  not  necessarily  imply 
that  only  animals  can  be  employed  for  propelling  cars.  But 
we  feel  that  it  is  neither  necessary  nor  proper  for  us  to  at- 
tempt to  give  an  authoritative  decision  of  this  question  in 
the  oresent  case,  and  we  refrain  from  doing  so.     Our  conolu* 


204  Williams  v.  Citizens'  Railway  Co.     [Indiana, 

«ion  upon  thifl  branch  of  the  case  must  be  placed  upon  an- 
other ground. 

In  the  case  before  us  the  municipal  council  passed  an  or- 
dinance authorizing  the  use  of  electricity  as  a  motive  x>ower. 
The  company,  acting  under  this  grant,  has  used,  and  is  using, 
electricity.  The  company  has  at  least  assumed  to  organize 
as  a  corporation  under  the  laws  of  the  state,  and  to  organize 
for  the  purpose  of  operating  a  street-railway  employing  elec- 
tricity as  the  motive  power  for  the  propulsion  of  its  cars  along 
its  tracks.  It  has  assumed,  under  color  of  law  and  claim  of 
right,-^  if,  indeed,  its  assumption  is  not  founded  on  stronger 
grounds, —  to  exercise  corporate  functions  as  an  electric  street- 
railway  company.  We  can  see  no  reason  why  the  case  is  not 
governed  by  the  rule  that  where  there  is  an  assumption  of 
corporate  rights  and  functions,  and  an  exercise  of  such  rights 
and  functions  under  claim  and  color  of  law,  only  the  state 
can  question  the  validity  of  the  assumption  and  exercise  of 
such  functions  and  rights,  and  an  individual  cannot  success- 
fully assail  them  in  a  collateral  proceeding.  The  case  seems 
to  us,  indeed,  to  be  one  strongly  invoking  the  application  of 
the  rule:  Brookville  etc.  Co.  v.  McCarty,  8  Ind.  392;  65  Am. 
Dec.  768;  Aurora  etc.  R.  R.  Co.  v.  City  of  Lawrencehurghy  56 
Ind.  80;  White  v.  State,  69  Ind.  273;  Baker  v.  Neff,  73  Ind.  68; 
Logan  v.  Vernon  etc.  R.  R.  Co,,  90  Ind.  652,  and  authorities 
cited.  Interesting  discussions  of  the  general  subject  will  be 
found  in  the  cases  of  New  Orleans  etc.  Co.  v.  Hart,  40  La. 
Ann.  474;  8  Am,  St.  Rep.  544;  Taggart  v.  Newport  etc.  Ry 
Co.,  16  R.  I.  668;  WilHame  v.  City  Electric  etc.  R'y  Co.,  41  Fed. 
Rep.  556;  Potter  v.  Saginaw  etc.  Ky  Co.,  83  Mich.  285. 

If  it  were  conceded  that  the  acts  of  the  corporation  were 
beyond  its  powers,  it  is,  nevertheless,  quite  clear  that  an  in* 
dividual  cannot  insist  that  its  corporate  existence  has  termi- 
nated, or  that  he  may,  at  his  pleasure,  confiscate  or  destroy 
its  property.  It  would  violate  the  plainest  principles  of  law 
to  permit  an  individual  citizen  to  confiscate  or  destroy  the 
property  of  a  corporation  which  has  assumed  to  exercise  rights 
under  the  laws  of  the  state,  and  to  which  the  officers  of  a  gov- 
ernmental subdivision  have  given  recognition  by  granting  to 
it  the  right  to  use  the  streets  of  a  city.  This  would  be  true 
even  in  a  case  where  no  extraordinary  claim,  was  asserted  by 
the  individual,  and  certainly  is  true  where  an  individual 
claims  the  right  to  make  an  extraordinary  use  of  the  public 
streets. 
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The  appellants  in  this  case  are  not  asking  to  be  allowed  to 
make  an  ordinary  use  of  the  streets  of  the  city;  they  are,  on 
the  contrary,  asking  that  they  be  permitted  to  use  the  streets 
in  an  extraordinary  mode,  and  for  an  unusual  purpose:  Day 
V.  Green,  4  Cash.  433;  Graves  v.  Shattuck,  36  N.  H.  257;  G9 
Am.  Dec.  536.  See  authorities  cited  in  Elliott  on  Roads  and 
Streets,  578,  note  2. 

If  the  appellants  were  asking  to  be  allowed  to  make  use  of 
the  street  in  the  ordinary  mode,  we  should  have  a  very  differ- 
ent case,  but  that  is  not  what  they  demand.     To  concede  their 
demands  would  be  to  assert  a  doctrine  that  would  authorize 
an  individual  to  interrupt  traffic  on  great  lines  of  railways 
running  through  a  city  at  his  pleasure,  no  matter  how  grave 
the  injury  that  would  result  from  such  an  interruption  to  the 
public  or  the  railway  companies.     It  is  not  to  be  forgotten 
that  the  public  have  interests  in  such  a  controversy  as  this, 
as  well  as  private  corporations,  and  an  individual  who  seeks 
to  disturb  the  public  right  will  find  no  favor,  where  the  claim 
he  asserts  is  an  extraordinary  one,  such  as  that  here  asserted. 
That  the  demand   in  this  case  is  an  extraordinary  one  is 
shown  by  the  authorities  to  which  we  have  here  referred,  but 
it  may  be  made  more  plain  by  simply  saying  that  the  pur- 
pose for  which  highways  are  laid  out  and  dedicated  is  that  of 
travel  in  the  usual  modes.     It  would  be  strange,  indeed,  if 
large  buildings  could  be  moved  along  the  thronged  streets  of 
a  city  without  control  or  restriction;  and  it  would  be  equally 
strange  if  the  owner  of  a  building  could  destroy  the  property 
of  others,  in  order  to  enable  him  to  move  his  building  from 
one  place  to  another. 

We  are  not,  in  this  case,  concerned  with  the  question  as  to 
whether  a  house  may  be  moved  across  a  street-railway  track, 
where  no  injury  will  be  done,  and  where  only  a  few  minutes' 
suspension  of  traffic  will  be  caused;  for  here  the  complaint 
and  the  special  finding  show  that  the  appellee's  property 
would  be  destroj'ed,  and  traffic  interrupted  for  many  hours,  if 
'  the  appellants  were  permitted  to  do  what  they  have  attempted 

I  and  threatened  to  do. 

Judgment  affirmed  

^  PowxRS  OF  Municipal  Gorporatioms.  —  Any  fair,  reasonable  doabt  con* 

*       eerning  the  exittenoe  of  power  in  a  mnnioipal  corporation  is  resolveU  agamst 

it    It  has  sneh  powers  as  only  are  granted  in  express  words,  neoessarily  or 

ffeirly  implied  in  or  incident  thereto,  and  those  essential  io  its  deolare<l  objects 

lad  porpoees:  8L  Louk  v.  BeU  TeL  Co.,  96  Mo.  623;  9  Am.  St.  Bep.  370; 
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rUlage  o/CarOage  t.  frederkh,  122  N.  Y.  268;  19  Am.  St  Rap.  490. 
latnre  hu  no  power  to  sabjeot  the  people  of  dtiee  to  the  ancootrolled  and 
Rrbitnurj  will  of  a  oommoD  oouncil,  nor  depriTe  maj  of  the  people  of  th#  on- 
Joyment  of  eqaal  privileges  under  the  law»  or  to  giro  ottiet  any  ^ytmnnioal 
powertx  In  re  iVoMtf,  63  Mich.  396;  6  Am.  St  Rep.  SlOl 

Ricinn  Arisimo  Out  ov  a  Liobnu  to  Usi  Citt  Stbcsib.  —  FraaehiM  to 
«OD8trnct  and  maintain  a  street-railway  is  not  a  mere  lioenae  or  privilegia 
enjoyable  only  during  the  life  of  the  grantee,  and  revocable  at  the  will  of  iha 
•tate.  It  haa  been  uniformly  regarded  as  indestmetible  by  legitlatiTo  ma* 
Ihority,  and  aa  oouetitnting  property  in  its  highest  sense:  People  t«  0*Aie% 
111  N.  T.  1;  7  Am.  St  Rep.  684. 

VauDnr  ov  ▲  Corporatb  Chabtsb  ean  only  be  attacked  at  tho  instaaca 
of  the  state,  and  not  in  a  collateral  proceeding:  Cieveland  ete,R.R.Qa.  t.  Speer, 
<i6  Pa.  St  325;  94  Am.  Dec.  84,  and  note;  Grand  Rapide  r,  Orand  BapUU 
JffydrauUe  Co.,  66  Mich.  606;  Blieahethtown  Oae  etc  Co.  r.  Oreen^  46  K.  J« 
fiq.  118;  Lumber  Co.  ▼.  Ward,  30  W.  Va.  43. 

Usis  ov  PuBUO  Strbbt.  —Necessity  may  Justify  the  use  of  u  street  for 
'thd  purpose  of  transporting  things  in  an  unusual  manner,  or  of  transportuif 
such  things  as  necessarily  obstmct  the  street  for  a  time.  Sach  uses  ara  not 
necessarily  illegal;  for  streets  as  pass  ways  must  frequently  be  subjaotod 
to  uses  strictly  in  the  line  of  the  purpose  for  which  they  eiistk  but  uausiial 
because  of  the  nature  of  the  things  to  be  transported,  or  of  the  TehiduB  i 
sary  to  their  transportation:  Taylor  t.  Dwm,  80  Tex.  658^ 
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OwMBRB,  NOT  Dbcrbbd  whbn.  —  Where  land  is  purchased  and  a  build- 
ing is  erected  thereon  by  three  parties  under  an  agreement  that  one  shall 
own  and  use  the  land  and  the  first  story,  the  second  shall  own  and  use 
the  second  story,  and  the  third  shall  own  and  use  the  third  story,  with 
the  right  of  ingress  and  egress^  there  can  ba  no  partition  among  tho 
parties. 

The  opinion  Btates  the  ease. 

B.  L.  Smith  and  C.  Cambemj  for  the  appellant 

W.  A.  CuUerif  J.  D.  Megee^  D.  S*  Morgan^  and  27.  Jforriiy  for 

the  appellee. 

Elliott,  G.  J.  The  appellant  alleges  in  its  oomplaint  that 
it  is  the  owner  of  the  real  estate  in  controversy,  and  prajs  par^ 
tition.  The  substance  of  the  answer  of  the  appellee  is  this: 
The  appellee  agreed  with  the  appellant  and  another  person  to 
purchase  the  land  in  dispute,  and  to  erect  a  building  thereon; 
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thai  the  first  story  of  the  building  should  be  owned  and  used 
hj  the  appellant,  the  second  story  by  the  third  person  referred 
to,  and  that  the  third  story  should  be  owned  and  used  by  the 
appellee;  that  the  appellant  should  have  the  control  of  the 
ground,  subject  to  the  appellee's  right  of  ingress  to  and  egress 
from  its  part  of  the  building. 

It  seems  very  clear  to  us  that  the  answer  shows  that  the 
appellant  has  no  right  to  partition.  The  erection  of  the  build- 
ing under  the  agreement  vested  the  appellee  with  a  right  of 
access  to  its  part  of  the  structure,  and  of  that  right  it  cannot 
be  deprived.  Partition  cannot  be  effected  without  destroying 
that  right,  and  hence  partition  cannot  be  decreed.  But  this 
is  not  the  only  reason  why  the  appellant  is  not  entitled  to 
partition,  for  there  is  this  additional  reason,  namely,  each 
party  owns  its  part  of  the  building  in  severalty.  As  each 
party  owns  its  part  of  the  property  in  severalty,  it  is  legally 
impossible  that  partition  can  be  awarded,  for  there  is  no  com- 
munity of  interest.  The  case  is  against  the  appellant,  upon 
principle  and  authority:  MeCannell  v.  Kibhtj  43  111.  12;  92 
Am.  Dec.  93;  Souiter  v.  Atwood,  34  Me.  153;  66  Am.  Dec.  647; 
RuBtell  V.  Beadey,  72  Ala.  190;  Baldwin  v.  Humphrey,  44  N.  Y. 
609;  Appeal  of  Latahaw,  122  Pa.  St.  142;  9  Am.  St.  Rep.  76; 
Freeman  on-Cotenancy  and  Partition,  sec.  87;  Knapp  on  Par- 
tition, 39,  40. 

The  agreement  as  to  the  construction,  ownership,  and  use 
by  the  parties  of  different  parts  of  the  building  is  not  made 
voidable  by  the  statute  of  frauds.  In  support  of  this  proposi- 
tion,  it  is  sufficient  to  say  that  the  agreement  was  fully  per- 
formed and  possession  taken,  although  other  reasons  might  be 
assigned  for  our  conclusion. 

The  finding  is  well  supported  by  the  evidence. 

Judgment  affirmed.  

Who  mat  Oovpel  Partition:  8«e  monograpbte  noto  to  NkhoU  ▼.  Xneh' 
9li,  67  Am.  Dec.  703-7 12L  A  tenant  in  common  i»  entitled  to  a  partition, 
however  inconvenient  or  injarioos  it  may  be:  ffaiuon  ▼.  WiOard,  12  Me. 
142;  2S  Am.  Dea  162;  BigginboUom  r.  8ho}%  26  Miss.  160;  67  Am.  Dec  198; 
Cmufbdi  T.  Lowt,  9  Md.  500;  66  Am.  Dea  339.  The  right  of  co-owners  of 
property  to  demand  a  partition  thereof  is  absolute:  Reynolds  v.  BeynottU,  43 
lift.  Ann.  1118.  To  jnstify  proceedings  in  the  probate  court  for  a  partition  of 
hods,  or  a  sale  for  partition,  under  the  provisions  of  sections  3237  and  3253  of 
Uis  Alabama  code,  each  part  owner  must  be  interested  in  the  entire  lands 
woght  to  be  sold  or  partitioned:  Hall  r.  Caperton,  87  Ala.  286.  Similarly, 
ia  OiiiOk  it  is  held  that  partition  cannot  be  had  in  one  suit  of  several  tracts, 
bj  a  tenant  in  common  of  all,  where  the  ownership  therein,  other  than  his. 
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ii  Teste  J  in  persons  who  have  between  themseWes  no  common  interest  in  the 
separate  tracts:  Matter  of  Prentvu^  7  Ohio,  pt  2,  129;  30  Am.  Dec.  203.  But^ 
upon  this  subject,  consult  C/uirleaton  etc  R,  H.  r.  Leech,  33  S.  G.  175;  26  Am. 
St.  Rep.  667.  Under  a  statute  allowiug  the  court  to  decree  the  sale  of  prop> 
erty  if  a  partition  cannot  be  made  without  loss  or  injury  to  the  parties  inter- 
ested, it  was  held  that  as  there  could  not  be  a  partial  partition  before  the 
statute,  there  could  not  be  a  sale  of  a  part  interest  in  the  property  under  the 
statute,  but  the  entire  property  must  be  divided  or  sold,  and  all  the  co-tenants 
must  be  made  parties:  Dugan  v.  Mayor  qf  BaUimoi'e,  70  Md.  2.  That  all  ten- 
ants in  common  are  indispensable  parties  to  a  suit  in  partition,  see  also  Hot* 
hway  V.  Mrllhenny  Co.,  77  Tex.  657. 

What  Pbbmisrs  mat  bk  Partitionkd.  —  Partition  may  be  had  of  a  mill 
and  mill  privilege:  Hanwn  t.  WiUaj-d,  12  Me.  142;  28  Am.  Dec.  162.  But 
in- Brown  v.  Turner^  1  Aikens,  350,  15  Am.  Dec.  696,  it  was  held  that  a  saw* 
mill,  mill-poud,  and  mill-yard  were  not  partible,  and  therefore  not  proper 
subjects  of  partition.  In  Conant  t.  Sniitli,  1  Aikens,  67,  15  Am.  Deo.  669, 
partition  of  land,  Taluable  chiefly  as  an  ore-bed,  was  refused,  because  the 
court  could  not  ascertain  the  value  of  the  different  parts,  and  because  the 
parties  could  obtain  a  less  hasardous  and  more  adequate  remedy  in  chancery; 
while  in  Kembte  t.  KembU,  44  K.  J.  £q.  454,  it  was  held  that  a  partition  of 
lands  containing  miueral  deposits  cannot  be  ordered  by  a  court  of  equity,  if 
the  location,  extent,  and  value  of  such  deposits  cannot  be  ascertained.  A 
ferry  franchise,  though,  strictly  speaking,  not  real  estate,  partakes  so  far  of 
the  nature  of  real  estate  that  it  may  be  partitioned  in  the  same  manner  m 
real  eaUte:  BoAn  t.  Barria,  130  IlL  525. 
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OvflCBS,  RlOHT  OV,  TO  HOLD  OVER  UNTIL  QuALIFIBD  SUOOSSSOB  ElVCTBIK  — 

Where  an  officer  is  lai^fully  in  the  possession  of  an  office,  nnder  a  oon* 
stitntional  or  statutory  provision  to  the  effect  that  he  shall  hold  until 
his  successor  is  elected  and  qualified,  his  right  to  hold  over  continues 
until  a  qualified  successor  has  been  elected  by  the  same  electoral  body 
as  that  to  which  he  owes  his  election,  or  which,  by  law,  is  entitled  to 
elect  a  successor. 

Yacanct  in  OmoE  does  not  Occur  wuere  Person  Blbotkh  Dies  BsroRm 
He  Qualities.  —  No  vacancy  in  an  office  occurs  where  the  person  elected 
to  fill  it  dies  before  he  qualifies,  or  dies  after  the  polls  are  closed,  and 
before  the  result  has  been  ascertained. 

Appointmknt  to  Office  Void  when  Ko  Vaoanot  Exists.  —  An  appoint- 
ment to  fill  a  vacancy  in  an  office  in  which  no  raeancy  exists  is  voicL 

Blbution  Held  at  Iimb  not  Authorized  bt  Law,  Void.  —The  election  of 
a  person  to  an  office  held  at  a  time  which  was  not  anthoriaed  by  law  is 
void. 

M.  F.  Dunn,  O.  0.  Dunn,  and  W.  K.  ManhaU^  for  the  ap* 
pellant 

/.  H,  WiUard,  for  the  appellee. 
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CawPSY,  J.  The  appellee,  William  H.  Tow,  was  duly 
elected  truetee  of  Marion  township,  Lawrence  County,  at  the 
regular  township  election  in  the  year  1888,  duly  qualified  and 
entered  upon  the  discharge  of  his  duties  as  such,  and  is  yet 
in  the  posseeaion  of  the  office,  claiming  title  thereto. 

At  the  April  election  in  the  year  1890,  James  H.  Brown  and 
Henry  Mnrraj  were  opposing  candidates  for  the  office  of  town- 
ship trustee  ia  Marion  township,  and  after  the  votes  had  all 
been  cast  and  the  polls  closed,  and  while  the  election  officers 
were  engaged  in  counting  the  ballots,  but  before  the  reeult  of 
the  election  had  been  ascertained  or  declared.  Brown  suddenly 
and  instantly  fell  dead.    When  the  count  was  completed,  it 
was  ascertained  that  Brown  had  received  a  majority  of  the 
votes  cast  for  township  trustee  of  Marion  township.    At  the 
November  election  in  the  year  1890,  the  appellant,  Hugh  L. 
Kimberlin,  and  the  appellee  were  opposing  candidates  for  the 
office  of  township  trustee  of  Marion  township;  each  took  a 
part  in  the  election,  and  each  voted  for  himself.     The  appel- 
lant waa,  by  the  proper  election  officers,  declared  duly  elected, 
and  receiving  his  certificate  of  election,  he  qualified  and  filed 
his  bond  as  such  trustee,  to  the  approval  of  the  county  audi- 
tor, on  the  thirteenth  day  of  November  of  that  year.    On  the 
seventeenth  day  of  December,  1890,  the  board  of  commission- 
ers of  Lawrence  County,  being  in  special  session,  entered  an 
order  reciting  that  there  was  a  dispute  as  to  who  was  elected 
township  trustee  of  Marion  township,  and  thereupon  appoipted 
the  appellant  as  such  trustee,  but  it  does  not  appear  that  he 
filed  any  new  bond  or  took  any  steps  to  qualify  under  this 
appointment.     On  the  day  of  this  appointment,  the  auditor  of 
Lawrence  County  issued  to  the  appellant  a  warrant  for  the 
township  funds  belonging  to  Marion  township,  upon  which 
he  drew  the  funds  from  the  county  treasury,  whereupon  the 
appellee  instituted  proceedings  in  the  Lawrence  circuit  court 
to  enjoin  him  from  acting  as  such  trustee,  in  which  he  was 
BuccessfuL    The  appellant  acted  as  such  trustee  for  the  period 
of  five  days  before  he  was  thus  enjoined. 

Each  of  the  parties  to  this  suit  claims  to  be  the  legal  trus- 
tee of  Marion  township,  the  appellant  basing  his  claim  upon 
the  election 'held  in  November,  1890,  and  his  subsequent  ap- 
pointment by  the  board  of  commissioners  of  Lawrence  County, 
while  the  appellee  bases  his  claim  upon  the  alleged  fact  that 
his  suooessor  has  never  been  elected  and  qualified,  and  that 
he  has  the  right  to  such  office  until  that  event  takes  place. 
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The  questions  presented  for  consideration  involve  the  con- 
struction  of  section  3,  article  15,  of  the  state  constitution,  and 
some  consideration  of  the  provisions  of  section  6527  of  the  Re- 
vised Statutes  of  188L 

Section  3,  article  15,  of  the  constitution  provides  that 
*^  whenever  it  is  provided  in  this  constitution,  or  in  any  law 
which  may  be  hereafter  passed,  that  any  officer,  other  .than  a 
member  of  the  general  assembly,  shall  hold  his  office  for  any 
given  term,  the  same  shall  be  construed  to  mean  that  such 
officer  shall  hold  his  office  for  such  term,  and  until  his  suc- 
cessor shall  have  been  elected  and  qualified." 

Section  5527  of  the  Revised  Statutes  provides:  ''If  any 
officer  of  whom  an  official  bond  is  required  shall  fail,  within 
ten  days  after  the  commencement  of  his  term  of  office  and  re- 
ceipt of  his  commission  or  certificate,  to  give  bond  in  the 
manner  prescribed  by  law,  the  office  shall  be  vacant" 

It  is  contended  by  the  appellant, — 1.  That  the  word  ''elec- 
tion," as  used  in  the  constitution  and  statutes,  is  not  used  in 
its  restricted  sense,  as  meaning  only  an  election  by  the  people, 
but  it  should  be  construed  as  signifying  chosen,  or  designated, 
and,  when  so  construed,  the  appellant  is  entitled  to  the  office 
in  question  by  reason  of  his  appointment  by  the  board  of  com- 
missioners of  Lawrence  County;  2.  That  Brown  was  duly 
elected  township  trustee  of  Marion  township,  at  the  April  elec- 
tion in  the  year  1890,  and  having  failed  to  give  bond  and 
qualify  within  ten  days  after  his  term  of  office  began,  the 
office,  under  the  provisions  of  section  5527  of  the  Revised 
Statutes  became  vacant,  and  the  board  of  commissioners  had 
the  legal  right  to  fill  such  vacancy  by  appointment. 

No  authority  is  cited  by  the  appellant  which  supports  his 
first  position,  and  we  have  no  knowledge  of  any  such  authority; 
while,  on  the  contrary,  the  adjudicated  cases  seem  to  be  har- 
monious in  holding  that  where  one  is  lawfully  in  the  posses- 
sion of  an  office,  under  a  constitutional  or  statutory  provision 
to  the  effect  that  he  shall  hold  until  his  successor  is  elected 
and  qualified,  his  right  to  hold  over  continues  until  a  qualified 
successor  has  been  elected  by  the  same  electoral  body  as  that 
to  which  such  incumbent  owes  his  election,  or  which,  by  law, 
is  entitled  to  elect  a  successor:  Oosman  v.  State^  106  Ind.  203; 
State  V.  Ltisk,  18  Mo.  833;  People  v.  TUton,  37  Cal.  614;  Ex 
parte  Lawhomej  18  Oratt.  85;  Johnson  v.  Mann^  77  Va.  265; 
State  V.  Jenkins,  43  Mo.  261;  State  v.  Harriion^  113  Ind.  484; 
3  Am.  St.  Rep.  663. 
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In  view  of  these  aathorities,  we  are  not  at  liberty  to  adopt 
the  construction  contended  for  by  the  appellant  in  this  case. 

We  have  no  doubt  that  Brown  was  duly  elected  township 
tnistee  of  Marion  township.  ^ 

When  the  last  vote  was  cast,  and  the  polls  closed,  the  eleo- 
Uxn  had  made  their  choice,  and  the  count  could  do  nothing 
more  than  ascertain  the  result  The  election  oflScers  had  no 
power  to  elect  any  one  after  the  polls  were  closed,  their  duty 
being  confined  to  ascertaining  vhe  result  of  the  balloting,  and 
furnishing  the  necessary  evidence  of  such  result 

But  does  it  follow  that  because  Brown  was  elected  and 
failed  to  qualify,  the  office  of  township  trustee  became  vacant, 
and  the  board  of  commissioners  acquired  the  right  to  appoint? 

The  rule  is,  that  where  a  person  is  in  the  possession  of  an 
office,  under  a  constitutional  or  statuory  provision  like  that 
found  in  our  constitution,  and  a  successor  is  duly  elected,  but 
dies  before  he  qualifies,  no  vacancy  occurs,  since  one  of  the 
contingencies  upon  which  the  incumbent's  term  of  ofHce  is  to 
expire  has  not  taken  place,  namely,  the  qualification  of  a  suc- 
cessor: McCrary  on  Elections,  sec.  314;  Commonwealth  v. 
HaiiUy,  9  Pa.  St  513. 

Commonwealth  v.  Uardey^  9  Pa.  St  513,  is,  in  its  facts,  simi« 
lar  to  the  case  before  us. 

In  that  case,  Hanley  was  duly  elected  clerk  of  the  orphans' 
court  in  October,  1845,  and  was  duly  commissioned  and  qual* 
ified  to  serve  for  the  period  of  three  years  from  the  first  day 
of  December  of  that  year,  and  until  his  successor  should  be 
duly  qualified.  On  the  second  Tuesday  of  October,  1848, 
Oliver  Brooks  was  duly  elected  as  his  successor,  but  died  be- 
fore qualifying.  The  governor,  assuming  that  Hanley's  office 
became  vacant  at  the  expiration  of  three  years,  appointed  a 
successor. 

In  discussing  the  questions  arising  under  these  facts,  the 
supreme  court  of  Pennsylvania  said:  *'  Being  duly  qualified 
in  the  constitutional  sense,  and  in  the  ordinary  acceptation  of 
the  words,  unquestionably  means  that  he,  the  successor,  shall 
possess  every  qualification;  that  he  shall,  in  all  respects,  com- 
ply with  every  requisite  before  entering  on  the  duties  of  the 
office;  that  in  addition  to  being  elected  by  the  qualified  eleo-. 
tors,  he  shall  be  commissioned  by  the  governor,  give  bond  as 
required  by  law,  and  that  he  shall  be  bound  by  oath  or  affir- 
mation to  support  the -constitution  of  the  commonwealth,  and 
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to  perform  the  duties  of  the  office  with  fidelity.  Until  all 
these  prerequisites  are  complied  with  by  his  successor,  •  •  •  • 
the  respondent  is  de  jure  as  well  as  de  facto  the  clerk  of  the 
orphans'  court" 

So,  too,  this  court  held  in  the  case  of  St<Ue  t.  Berg^  60  Ind* 
496,  that  where  a  township  trustee  was  elected  his  own  aao* 
cesser,  and  did  not  qualify  under  his  second  election,  his  oflSoa 
did  not  become  vacant,  and  he  was  entitled  to  hold  under  his 
first  election  until  a  successor  was  elected  and  qualified. 

The  weight  of  authority  is,  that  where  there  exists  a  consti- 
tutional provision  such  as  we  are  now  considering,  a  term  of 
office  fixed  by  statute  runs  not  only  for  the  period  fixed,  but 
for  an  additional  period  between  the  date  fixed  for  its  termi- 
nation and  the  date  at  which  a  successor  shall  be  qualified  to 
take  the  office.    The  period  between  the  expiration  of  the 
term  fixed  by  statute  and  the  time  at  which  a  successor  shall 
be  qualified  to  take  the  office  is  as  much  a  part  of  the  incum- 
bent's term  as  the  fixed  statutory  period:  Ttdey  r.  Staie^  1 
Ind.  600;  MMer  ▼.  Burger,  2  Ind.  337;  Baker  v.  Kirk^  33  Ind. 
517;  SiaU  v.  Berg,  SO  Ind.  496;  GoevMin  v.  SiaU^  106  Ind.  203; 
Elam  V.  State,  75  Ind.  618;  People  ▼.  Whitman,  10  Cal.  38; 
Comraonwealth  v.  Hartley,  9  Pa.  St.  613;  State  v.  Harrieofij  118 
Ind.  434;  3  Am.  St.  Rep.  663. 

It  follows  from  what  we  hcve  said  that  the  appellee  ia  en- 
titled to  the  office  in  dispute,  unless  the  appellant  has  been 
legally  chosen  and  qualified  as  his  successor.  As  we  under* 
stand  the  brief  of  the  appellant,  it  is  not  seriously  contended 
that  the  election  held  in  November,  1890,  conferred  any  rights 
upon  the  appellant.  As  the  election  of  a  township  trustee  at 
that  time  was  wholly  unauthorized  by  law,  such  election  was 
void,  and  conferred  no  right  to  the  office. 

Nor  did  the  board  of  commissioners  possess  the  legal  au- 
thority to  appoint  the  appellant  to  the  office,  for  the  reason,  as 
we  have  seen,  that  there  was  no  vacancy,  and  there  being  no 
vacancy,  the  appellee's  successor  could  be  chosen  only  by  the 
constitueney  which  elected  him. 

As  to  the  construction  to  be  placed  upon  section  6627  of  the 
Revised  Statutes,  or  as  to  what  provisions  of  that  section,  if 
any,  conflict  with  the  section  of  the  constitution  above  set  out, 
we  think  it  unnecessary  to  inquire  in  this  case,  for  the  reason 
that  the  state  of  facts  to  which  it  is  applicable  does  not  arise. 
As  Brown  died  before  any  certificate  of  election  was  issoed  to 
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bim,  and  as  he  did  not  intentionally  abandon  the  office,  thia 
•tatate  is  not  applicable  to  the  case  before  us. 

As  we  have  reached  the  conclusion  that  the  law  is  with  ap- 
pellee, upon  the  facts  above  stated  the  judgment  of  the  circuit 
court  should  be  affirmed. 

Judgment  affirmed. 

OiiTCKRS — RioRT  TO  HoLD  Oysr.  —  An  ineambent  of  mi  offloe,  who  is 
OBtttlMl  to  hold  for  *  fixed  period,  and  until  his  taooewor  is  elected  and  qoali- 
fics^  ia  entitled  to  hold  over  in  the  event  of  the  election  of  an  ineligible  sno- 
ressor,  and  has  snch  interest  in  the  election  that  he  may  question  its  legality 
by  g«o  wamnio:  Tayhr  r.  SuUivan,  45  Minn.  SOS;  22  Am.  St.  Bep.  729. 
Saeb  ineombent  holds  oyer  as  a  dejwre  officer  vntU  his  tnooessor  is  dnly  ap« 
pointed  and  qnalified:  8iate  r.  Howt,  26  Ohio  St.  688;  18  Am.  Bep.  821. 
Unlets  the  statute  or  constitntion  shows  an  ihtention  to  fix  and  limit  pre- 
ciaely  the  tenure  of  an  officer,  so  that  at  a  particular  time  his  authority  will 
cease,  the  officer  u  entitled  to  exercise  the  functions  of  hia  office  until  another 
person  is  qualified  to  assume  them;  and  where  the  term  of  an  office  is  fixed 
and  determinate,  a  provision  requiring  the  officer  to  continue  ''to  discharge 
the  duties  of  his  office,  although  his  term  has  expired,  until  his  successor 
has  qnaUfied,**  adds  an  additiooal,  contingent,  and  defeasible  term  to  the 
original  fixed  term,  and  excludes  the  possibility  of  a  vacancy,  within  the 
appointing  power  of  the  governor,  except  in  case  of  death,  resignation,  ineli- 
gibility, or  the  like:  People  v.  Edwarde,  98  Oal.  168.  Such  a  provision  ap- 
plies to  one  who  has  held  an  office  during  two  consecutive  terms  of  two  years 
each,  where  the  act  provides  that  no  one  shall  h<rid  office  more  than  four 
years  out  of  eight:  SkUe  v.  Bogard^  128  Ind.  480;  and  also  to  one  who  has  been 
appointed  temporarily  by  the  governor  tofiU  a  vacancy:  Psopfe  v.  ^Vreff, 
87  Gal.  478.  Bat  the  provision  is  not  designed  to  extend  the  tenure  of  office 
of  the  incumbent  for  his  advantage;  and  therefore  a  person  elected  to  an 
office,  or  re-elected  M  his  own  successor,  cannot^  by  his  neglect  to  qualify, 
prolong  the  term  of  his  predecessor,  or  his  own  prior  term,  and  so  postpone 
the  beginning  of  the  term  for  which  he  was  elected:  SiotU  v«  DufflM^  80  N.  J« 
L.  4S. 

VACA5CT  IN  A9  Omoi,  Wbat  CowaTiTUTJB.  —  An  office  is  vacant^  within 
legal  intendment,  and  for  all  purposes  of  election  or  appointment  as  well, 
when  the  official  term  of  the  occupant  has  expired,  as  in  case  of  his  death, 
resignation,  or  removal,  provided  provision  is  made  by  law  for  filling  the  office 
by  such  appointment  or  election:  StaU  r,  Thomaet  102  Mo.  86;  orerruUng 
State  V.  Luek,  18  Mo.  838.  The  term  "  vacancy  *  applies  to  an  existing 
office  without  an  incumbent^  although  the  office  has  never  before  been  filledi 
In  re  JSiecUon  i/  Dietrict  Judgee^  11  CoL  378.  The  mere  expiration  of  the 
term  of  an  incumbent  of  an  office  does  not  create  a  vacancy  anoh  as  the  gov* 
emor  alone  is  authorixed  to  fill  by  the  appointment  of  a  succeasort  People  r, 
TgrreUt  87  Cat  476.  Kor  will  the  death  of  a  person  after  his  eleetica,  but 
before  qualifying,  and  before  the  expiration  of  incumbent's  term  of  office^ 
create  a  vacancy  that  the  governor  can  fill  by  appointment:  Lmmremee  ▼• 
EaiOeg,  84  Mich.  399;  following  People  r.  Lord,  9  Mich.  296^  And  where 
aa  officer  continues  to  discharge  the  duties  of  the  office  after  the  expiratiea 
ef  his  tern,  and  before  the  qualification  of  his  successor,  there  is  no  vaeanoy 
li  the  oflloe^  in  tlie  abeohrte  eenee,  nor  in  any  sense,  which  would  authcrine 
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Um  govvmor  to  fill  it  wiUumt  tha  oooMiit  of  tha  tMiAto  fini  bad:  Ftofh  w. 
JStemli^  93  Gd.  163L 

Bunnov  on  Ditikudit  Dat  imoM  That  Feotidkd  bt  ah  Act  Erboidw 
%  naw  aoaaty,  where  the  oooaty  ia  not  organiasd  at  tha  tuna  apaaifiad,  ia  vaida 
Bnmar  w.  Dams,  9  Humph.  SOS;  49  Am.  Daa.  709. 


City  of  Gbawfobdsyillb  v.  Bbadbbt. 

[UO  IXblAVA,  149.] 

Touxm  Power  ov  Stati.  DtLaoAnoN  ov,  to  Mitrioipal  Oorporatiohi.  «. 
Although  tha  polioa  power  primarily  inherea  in  the  state,  the  l^gialatnrs 
may  delegate  a  large  measure  of  it  to  munieipal  oorporations;  and  tha 
power  thus  delegated  may  be  conferred  in  express  terms,  or  it  may  b« 
inferred  from  the  mere  fact  of  the  creation  of  the  corporation. 

Brmoiwto  Bmvicbration  ov  Corposati  Powbbs  nr  Statdts,  EFiaor  ov.  ^- 
Wheo,  in  a  general  statute  for  the  incorporation  of  cities,  there  is  a  specific 
enumeration  of  certain  powers  which  would  belong  to  the  corporation^ 
without  specific  enumeration,  the  specific  statute  is  to  be  regarded,  not 
as  the  source  of  the  power,  but  as  a  mere  declaration  of  a  pre-existing 
power,  or  of  a  power  inherent  in  the  very  nature  of  a  municipal  corpora* 
tion,  and  essential  to  enable  it  to  accomplish  the  end  for  which  it  ia 
created.  And  the  enumeration  of  powers,  including  a  portion  of  thoaa 
usually  implied,  does  not  necessarily  operato  aa  a  limitation  of  oocporato 
powers,  excluding  those  not  enumerated. 

Power  of  Municipal  Corporation  to  Prbserte  Health  and  Satett  ov 
m  Inhabitants.  —  The  legislature,  by  the  act  authorixing  the  orgsniaac 
tion  of  a  municipal  corporation,  expressly  delegates  to  the  municipalitj 
the  power  to  prsserve  the  health,  safety,  and  property  of  ito  inhabt* 
touts. 

Power  to  Light  Streets  ov  Citt,  Implied  and  Inherent  MmnoiPAii 
Power.  — The  power  to  light  the  streete  and  public  places  of  a  city  ia 
one  of  the  implied  and  inherent  powers  of  the  municipality,  necessary  to 
properly  protect  the  lives  and  property  of  ito  inhabitant^  and  aa  a  check 
on  immorality. 

DnoRBTioN  ov  Municipal  Corporations  not  Subjeot  to  Judicial  Con- 
trol. —  The  discretion  of  municipal  corporations,  within  the  sphere  of 
their  powers,  is  not  subject  to  judicial  control,  except  in  oases  where 
fraud  is  shown,  or  where  the  power  or  discretion  is  being  grossly  abused, 
to  the  oppression  of  the  oitixen. 

Power  to  Light  Citt  Implies  Power  to  Select  Means  ov  doing  aa 
— The  power  to  light  the  streete  and  public  places  of  a  city  carriea  with 
it  incidentally  the  farther  power  to  procure  or  furnish  wbatoyer  ia  ne- 
cessary for  the  production  and  disseminatiun  of  the  lights 

Judicial  Notice  of  What  Electricitt  is.  —  The  conrto  take  judicial 
notice  of  electricity  and  of  ite  nature,  but  not  of  the  yariooa  methoda  of 
generating,  transmitting,  or  using  it. 

IdOHT  TO  Private  Consumers,  Municipalttt  mat  Furnish.  —  A  mnnioi* 
^  corporation  may  esteblish  and  maintain  works  for  lighting  ite  streets^ 
i  may  at  the  same  time  furnish  the  light  to  tha  inhabitant^  to  light 
T  residences  and  places  of  bnsineai. 
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BssoumoN  OR  Orddi  A!voE,  Cnr  mat  EifPLor  Eithkr,  we  sic.  —  Where 
»  dtj  eounoil  baa  pover  to  act  in  a  given  case,  and  ito  charter  does  not 
prescribe  the  manner  of  action,  it  may  accomplish  its  object  by  resolu* 
iion  as  well  as  by  ordinance. 

W.  T  Brushj  P.  S,  Kennedy,  8.  0.  Kennedy ^  T.  F.  Davidean^ 
and  J.  Weetj  for  the  appellants. 

B.  Crane  and  A.  B,  Anderson,  for  the  appellee. 

McBrtds,  J.  The  question  we  are  required  to  decide  in 
this  case  is,  Has  a  municipal  corporation  in  this  state  the 
power  to  erect,  maintain,  and  operate  the  necessary  buildings, 
machinery,  and  appliances  to  light  its  streets,  alleys,  and 
other  public  places  with  the  electric  light,  and  at  the  same 
time  and  in  connection  therewith  to  supply  electricity  to  its 
inhabitants  for  the  lighting  of  their  residences  and  places  of 
business  ?  Some  other  questions  are  incidentally  involved, 
but  the  principal  controversy  is  as  above  stated. 

That  a  city  or  an  incorporated  town  may  buy  and  operate 
the  necessary  plant  and  machinery  to  light  its  streets,  alleys, 
and  other  public  places  is  not  controverted  by  the  appellee, 
but  he  denies  the  right  to  furnish  the  light  to  the  individual 
for  his  private  use.  The  question  is  argued  on  the  theory 
that  if  the  city  has  such  power,  it  must  be  by  virtue  of  some 
express  legislative  grant,  and  is  not  among  the  implied  powers 
possessed  by  municipal  corporations;  that  statutes  conferring 
powers  upon  municipal  corporations,  especially  those  involv- 
ing the  exercise  of  the  taxing  power,  must  be  strictly  con- 
strued, and  that  strictly  construed,  no  statute  confers  the 
necessary  authority. 

The  purchase  of  the  necessary  land,  machinery,  and  mate- 
rial, and  the  erection  and  maintenance  of  such  a  plant,  do  in- 
volve the  exercise  of  the  taxing  power.  The  necessary  funds 
must  be  supplied  by  taxing  the  tax-payers  of  the  municipality. 

The  only  statute  bearing  directly  upon  this  question  is  the 
act  of  March  3,  1883:  Elliott's  Supp.,  sees.  794  et  seq.  Sec- 
tion 794  contains  the  following:  '^  That  the  common  council 
of  any  city  in  this  state  incorporated  either  under  the  general 
act  for  the  incorporation  of  cities  or  under  a  special  charter, 
and  the  board  of  trustees  of  all  incorporated  towns  of  this 
state,  shall  have  the  power  to  light  the  streets,  alleys,  and 
other  public  places  of  such  city  and  town  with  the  electrio 
light,  or  other  form  of  light,  and  to  contract  with  any  individ- 
ual or  corporation  for  lighting  such  streets,  alleys,  and  other 
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pablic  places  with  the  electric  light,  or  other  forms  of  light,  oo 
each  terms,  and  for  such  times,  not  exceeding  ten  yean,  as 
may  be  agreed  upon." 

Section  795  provides  that  for  the  purpose  of  effecting  such 
lighting  the  common  council  of  a  city,  or  board  of  trustees  of 
a  town,  may  provide  by  resolution  or  ordinance  for  the  erec- 
tion and  maintenance  in  the  streets,  etc.,  of  the  necessary 
poles  and  appliances. 

Section  796  authorizes  granting  to  any  person  or  corpora- 
tion the  right  to  erect  and  maintain  in  the  streets,  etc.,  the 
necessary  poles  and  appliances  for  the  purpose  of  suppljring 
the  electric  or  other  light  to  the  inhabitants  of  the  corporation. 

Section  797  validates  contracts  of  a  certain  character  made 
before  the  enactment  of  the  statute,  and  section  798  provides 
for  the  appropriation  of  lands  and  right  of  way  by  corpora- 
tions engaged  in  the  business  of  lighting  cities  or  towns,  *'or 
the  public  or  private  places  of  their  inhabitants,  with  the 
electric  light,"  etc. 

It  will  be  observed  that  while  section  796  provides  for 
granting  to  third  persons  the  right  to  furnish  the  light  to  the 
inhabitants,  it  does  not,  in  terms,  give  any  such  power  to  the 
corporation.  It  will  therefore  be  necessary  for  us  to  inquire 
if  the  corporation  possesses  such  power  independently  of  the 
statute,  or  if  not,  if  the  statute  is  susceptible  of  a  fair  con* 
struction,  in  accordance  with  established  rules,  which  clothes 
the  corporation  with  such  power. 

In  the  case  of  RuehvilU  Gas  Co.  v.  City  of  RushviUe^  121  Ind. 
206,  16  Am.  St.  Rep.  388,  this  statute  was  considered,  in  so 
far  as  relates  to  the  right  of  the  city  to  buy  and  operate  the 
necessary  plant  and  machinery  to  light  its  streets,  alleys,  and 
other  public  places,  and  it  was  held  that  the  statute  was  suf- 
ficient to  confer  that  power.  In  that  case,  the  court,  after 
announcing  the  conclusion  above  stated,,  used  the  following 
language:  ^*  If  there  were  any  doubt  as  to  the  meaning  of  the 
act,  it  would  be  removed  by  considering  it,  as  it  is  our  duty  to 
do,  in  connection  with  the  general  act  for  the  incorporation 
of  cities,  for  that  act  confers  very  comprehensive  powers  upon 
municipal  corporations  as  respects  streets  and  public  works, 
and  contains  many  broad  general  clauses  akin  to  those  which 
Judge  Dillon  designates  as  'general  welfare  clauses.'  Our 
own  decisions  fully  recognise  the  doctrine  that  municipal  cor- 
porations do  possess,  under  the  general  act,  authority  as  broad 
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as  that  here  ezerciaed,  and  the  operation  of  that  act  is  cer- 
tainly not  limited  or  restricted  bj  the  act  of  1883." 

The  eminent  author  above  referred  to  thus  defines  the 
powers  of  municipal  corporations:  ''It  is  a  general  and  un- 
disputed propoeition  of  law  that  a  municipal  corporation  pos- 
sesses and  can  exercise  the  following  powers,  and  no  others: 
1.  Those  granted  in  express  words;  2.  Those  necessarily  or 
£urly  implied  in  or  incident  to  the  powers  expressly  granted; 
3.  Those  essential  to  the  declared  objects^and  purposes  of  the 
corporation, — not  simply  convenient,  but  indispensable.  Any 
fair,  reasonable  doubt  concerning  the  existence  of  the  power  is 
resolved  by  the  courts  against  the  corporation,  and  the  power 
is  denied.  Of  every  municipal  corporation  the  charter  or 
statute  by  which  it  is  created  is  its  organic  act.  Neither  the 
corporation  nor  its  officers  can  do  any  act,  or  make  any  con- 
tracts  or  incur  any  liability,  not  authorized  thereby,  or  by 
some  legislative  act  applicable  thereto.  All  acts  beyond  the 
scope  of  the  powers  granted  are  void  ":  Dillon  on  Municipal 
Corporations,  4th  ed.,  sec.  89.  Judge  Dillon,  however,  quotes 
approvingly  from  the  supreme  court  of  Connecticut  as  follows 
(sec.  90,  p.  147):  "  All  corporations,  whether  public  or  private, 
derive  their  powers  from  legislative  grant,  and  can  do  no  act 
for  which  authority  is  not  expressly  given,  or  may  not  be  rea- 
sonably inferred.  But  if  we  were  to  say  that  they  can  do 
nothing  for  which  a  warrant  could  not  be  found  in  the  lan- 
guage of  their  charters,  we  should  deny  them,  in  some  cases, 
the  power  of  self-preservation,  as  well  as  many  of  the  means 
necessary  to  effect  the  essential  objects  of  their  incorporation. 
And  therefore  it  has  long  been  an  established  principle  in  the 
law  of  corporations,  that  they  may  exercise  all  the  powers 
within  the  fair  intent  and  purpose  of  their  creation,  which  are 
reasonably  proper  to  give  effect  to  powers  expressly  granted. 
In  doing  this,  they  must  (unless  restricted  in  this  respect) 
have  a  choice  of  means  adapted  to  ends,  and  are  not  to  be 
confined  to  any  one  mode  of  operation":  City  of  Bridgeport 
V.  nou$aionuc  R.  R.  Co.^  15  Conn.  475  (501). 

This  principle  has  been  repeatedly  recognized  by  this  court. 
Thus  in  Smith  v.  City  of  Afadwon,  7  Ind.  86,  it  is  said:  "Ths 
strictness  then  to  be  observed  in  giving  construction  to  mu« 
nicipal  charters  should  be  such  as  to  carry  into  effect  every 
power  clearly  intended  to  be  conferred  on  the  municipality^ 
and  every  power  necejsarily  implied,  in  order  to  the  complete 
exercise  of  the  powers  granted." 
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Again,  in  Kyle  v.  Malin,  8  Ind.  34  (37),  the  court  said: ''  Th« 
action  of  municipal  corporatiouB  is  to  be  held  strictly  within 
the  limits  prescribed  by  statute.  Within  these  limits  thejr 
are  to  be  favored  by  the  courts.  Powers  expressly  granted  or 
necessarily  implied  are  not  to  be  defeated  or  impaired  by  & 
stringent  construction." 

Among  the  implied  powers  possessed  by  municipal  corpora^- 
tions  in  this  state  are  those  grouped  under  the  somewhat  com- 
prehensive title  of  "  police  powers,"  —  a  power  which  it  i» 
difiScult  either  to  precisely  define  or  limit;  a  power  whicb 
authorizes  the  municipality  in  certain  cases  to  place  restric- 
tions upon  the  power  of  the  individual  both  in  respect  to  hi» 
personal  conduct  and  his  property,  and  also  furnishes  the 
only  authority  for  doing  many  things  not  restrictive  in  their 
character,  the  tendency  of  which  is  to  promote  the  comfort, 
health,  convenience,  good  order,  and  general  welfare  of  the 
inhabitants. 

The  police  power  primarily  inheres  in  the  state;  but  the 
legislature  may,  and  in  common  practice  does,  delegate  a 
large  measure  of  it  to  municipal  corporations.  The  power 
thus  delegated  may  be  conferred  in  express  terms,  or  it  may 
be  inferred  from  the  mere  fact  of  the  creation  of  the  corpora- 
tion. The  so-called  inferred  or  inherent  police  powers  of  such 
corporations  are  as  much  delegated  powers  as  are  those  con- 
ferred in  express  terms,  the  inference  of  their  delegation  grow- 
ing out  of  the  fact  of  the  creation  of  the  corporation,  and  the 
additional  fact  that  the  corporation  can  only  fully  accomplish 
the  objects  of  its  creation  by  exercising  such  powers. 

Special  charters,  as  well  as  general  statutes  for  the  incor- 
poration of  cities  and  towns,  usually  contain  a  specific  enu- 
meration of  powers  granted  to  and  which  may  be  exercised  by 
such  corporations.  In  many  cases  the  powers  thus  enumer- 
ated are  such  as  would  be  implied  by  the  mere  fact  of  the 
incorporation. 

When  powers  are  thus  enumerated  in  a  statute  which  would 
belong  to  the  corporation  without  specific  enumeration,  the 
specific  statute  is  to  be  regarded,  not  as  the  source  of  the 
power,  but  as  merely  declaratory  of  a  pre-existing  power,  or, 
rather,  of  a  power  which  is  inherent  in  the  very  nature  of  a 
municipal  corporation,  and  which  is  essential  to  enable  it  to 
accomplish  the  end  for  which  it  is  created.  And  the  enumer- 
ation of  powers,  including  a  portion  of  those  usually  implied, 
does  not  necessarily  operate  as  a  limitation  of  corporate  pow- 
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era,  exclading  those  not  enumerated:  Clarl  v.  City  of  South 
J?«nd,  85  Ind.  276;  44  Am.  Rep.  13;  First  Nat.  Bank  y. 
8aHh,  129  Ind.  201;  28  Am.  St.  Rep.  185. 

The  corporation,  notwithstanding  such  enumeration,  still 
possesses  all  of  the  usually  implied  powers,  unless  the  intent 
to  exclude  them  is  apparent,  either  from  express  declaration 
or  by  reason  of  inconsistency  between  the  specific  powers  con- 
ferred and  those  which  would  otherwise  be  implied.  The  legis- 
lature can  unquestionably  take  from  municipal  corporations 
powers  which  would  inferentially  be  conferred  upon  them  by 
their  creation,  or  it  can  restrict  the  exercise  of  such  powerB, 
or  in  any  manner  control  their  exercise,  the  legislative  will 
being  as  to  such  matters  supreme. 

Among  the  implied  powers  possessed  by  municipal  corpora- 
tions is  the  power  to  enact  and  enforce  reasonable  by-laws  and 
ordinances  for  the  protection  of  health,  life,  and  property. 

Thus  in  this  state,  it  has  been  held  that,  independently  of 
any  statutory  authority,  such  corporations  possess  the  inher- 
ent power  to  enact  ordinances  for  the  protection  of  the  prop- 
erty of  its  citizens  against  fire:  Baumgartnerv,  Hasty,  100  Ind. 
575;  50  Am  Rep.  830;  First  Nat.  Bank  v.  Sarlls,  129  Ind.  201; 
28  Am.  St  Rep.  185;  Hasty  v.  City  of  Huntington,  105  Ind. 
540;  Clark  v.  City  of  SoiUh  Bend,  85  Ind.  276;  44  Am.  Rep. 
13;  Corporation  of  Bluffton  v.  Studabaker,  106  Ind.  129. 

This  power  will  not  only  authorize  the  enactment  and  en- 
forcement of  ordinances  establishing  fire  limits,  regulating 
building  and  repairing  buildings,  and  regulating  the  storage 
and  trafl&c  in  inflammable  or  explosive  substances,  but  the 
purchase  of  apparatus  for  extinguishing  fires  and  furnishing 
a  supply  of  water:  Corporation  of  Bluffton  v.  Studabaker,  106 
Ind.  129. 

In  the  case  of  City  of  St.  Paul  v.  Lhidler,  2  Minn.  190,  72 
Am.  Dec.  89,  the  supreme  court  of  Minnesota,  after  holding 
that  a  municipal  corporation  is  ''  a  creature  of  the  statute, 
and  in  the  exercise  of  its  authority  cannot  exceed  the  limits 
therein  prescribed,"  says:  '^It  is  a  body  of  special  and  limited 
jurisdiction;  its  power  cannot  be  extended  by  intendment  or 
implication,  but  must  be  confined  within  the  express  grant  of 
the  legislature";  and  then  says  further:  '*  Incidental  to  the 
ordinary  powers  of  a  public  municipal  corporation,  and  neces- 
sary to  the  proper  exercise  of  its  functions,  is  the  power  of  en- 
acting sanitary  regulations  for  the  preservation  of  the  lives 
and  health  of  those  residing  within  its  corporate  limits."    If 
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Ihis  statement  is  correct,  it  follows,  that  to  concede  to  muniei* 
pal  corporations  the  possession  of  sacb  powers  does  not  involTe 
any  extension,  either  by  intendment  or  implicatioQ,  of  th# 
powers  expressly  conferred  by  statute,  but  that  by  the  act 
authorizing  the  organization  of  the  corporation  the  legislature 
expressly  delegates  to  the  municipality  the  power  to  take  such 
steps  as  are  necessary  to  preserve  the  health  and  safety  (and 
we  will  add  the  property)  of  its  inhabitants.  The  inferenos 
of  the  delegation  of  such  powers  follows  inevitably  and  irre- 
sistibly,  because  their  exercise  is  necessary  to  the  accomplish- 
ment of  the  objects  of  the  incorporation. 

Where  a  municipal  corporation  attempts  to  exercise  any  of 
the  powers  thus  implied,  or  inferentially  conferred,  it  is  within 
the  rule  of  Kyle  v.  JlfoZtn,  8  Ind.  84,  as  fully  as  it  is  when  at- 
tempting to  exercise  those  powers  the  warrant  for  which  ia 
found  in  the  express  letter  of  its  organic  law.  It  is  to  be  fa- 
vored by  the  courts,  and  such  powers  are  not  to  be  defeated  or 
impaired  by  a  stringent  construction. 

It  is,  of  course,  important  and  necessary  to  know  in  each 
oase  that  the  power  claimed  is  in  fact  included  in  the  implied 
powers  of  the  corporation. 

There  can  be  little  or  no  doubt  that  the  power  to  light  the 
streets  and  public  places  of  a  city  is  one  of  its  implied  and 
inherent  powers,  as  being  necessary  to  properly  protect  the 
lives  and  property  of  its  inhabitants,  and  as  a  check  on  im- 
morality. This  is  forcibly  set  forth  by  Judge  Dillon,  in  his 
work  on  municipal  corporations,  as  follows:  "  In  a  most  im- 
portant particular,  however,  Rome  suffers  by  comparison  with 
modern  cities.  Its  public  places  were  not  lighted.  All  busi- 
ness closed  with  the  daylight.  The  streets  at  night  were 
dangerous.  Property  was  insecure.  No  attempt  at  public  il- 
lumination was  made.  The  idea  does  not  seem  to  have  oc- 
curred to  them.     Persons  who  ventured  abroad  on  dark  nights 

were  dimly  lighted  by  lanterns  and  torches No  more 

forcible  illustration  of  the  necessity  and  advantages  of  light- 
ing a  city  can  be  given  than  the  pictures  drawn  by  Lanciani 
and  Macaulay,  of  the  state  of  a  great  city  buried  in  the  dark- 
ness of  night;  and  they  show  how  clearly  the  power  to  provide 
for  this  is  essentially  and  peculiarly  one  pertaining  to  rouni« 
cipal  rule  and  regulation.  Nor  are  these  studies,  and  the 
facts  that  they  reveal,  without  practical  value  to  the  jurist 
They  demonstrate  that  a  large  and  dense  collectioQ  of  human 
beings  occupying  a  limited  area  have  needs  peculiar  to  thess- 
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selTBB,  which  create  the  necessity  for  mtinicipal  or  local  gov- 
emment  and  regulation,  and  this,  in  its  turn,  the  necessity  for 
ccHpcHrate  organization.  The  body  thus  organized,  as  it  has 
duties,  so  it  acquires  rights  peculiar  to  itself  as  distinguished 
from  the  nation  or  state  at  large  ":  Dillon  on  Municipal  Cor- 
porations, 4th  ed.,  sec.  8  a. 

While  Judge  Dillon's  remarks  have,  of  course,  special  refer* 
ence  to  great  cities,  the  difference  in  that  respect  between  the 
greater  and  the  minor  municipal  corporations  is  a  difference 
in  degree,  and  not  in  kind.  Wherever  men  herd  together  in 
Tillages,  towns,  or  cities  will  be  found  more  or  less  of  the  law- 
less or  Ticious;  and  crime  and  vice  are  plants  which  flourish 
best  in  the  darkness. 

So  far  as  lighting  the  streets,  alleys,  and  public  places  of  a 
municipal  corporation  is  concerned,  we  think  that,  indepen* 
dently  of  any  statutory  power,  the  municipal  authorities  have 
inherent  power  to  provide  for  lighting  them.  If  so,  unless 
their  discretion  is  controlled  by  some  express  statutory  re- 
striction, they  may,  in  their  discretion,  provide  that  form  of 
light  which  is  best  suited  to  the  wants  and  the  financial  con- 
dition of  the  corporation. 

It  is  well  settled  that  the  discretion  of  municipal  corpora- 
tions, within  the  sphere  of  their  powers,  is  not  subject  to  judi- 
cial control,  except  in  cases  where  fraud  is  shown,  or  where 
the  power  or  discretion  is  being  grossly  abused,  to  the  oppres- 
sion of  the  citizen:  City  of  Valparaiso  v.  Oardner^  97  Ind.  1; 
49  Am.  Rep.  416;  15  Am.  A  Eng.  Ency.  of  Law,  1046,  and 
authorities  cited. 

We  can  see  no  good  reason  why  they  may  not  also,  with- 
out statutory  authority,  provide  and  maintain  the  necessary 
plant  to  generate  and  supply  the  electricity  required.  Possess- 
ing authority  to  do  the  lighting,  that  power  carries  with  it 
incidentally  the  further  power  to  procure  or  furnish  whatever 
is  necessary  for  the  production  and  dissemination  of  the  light. 
The  only  authority  cited  which  holds  a  contrary  doctrine  is 
that  of  Spatdding  v.  InhabitanU  of  Peabodyy  153  Mass.  129. 

We  are,  however,  unable  to  recognize  the  validity  of  the 
ft  ifloning  in  that  case.  We  are  unable  to  see  the  analogy 
between  the  city  of  Boston,  because  authorised  to  light  its 
streets,  engaging  in  whale-fishing  to  procure  oil  for  that  pur- 
pose,  or  the  other  supposed  cases,  and  the  generation  and 
supply  of  electricity. 
Xiectricity  is  not  a  commodity  which  can  be  bought  in 
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the  markets,  and  traoBported  from  plaoe  to  plaoe,  like  oiL 
We  take  judicial  notice  of  the  laws  of  nature,  and  of  natnre's 
powers  and  forces,  and  therefore  take  judicial  notice  of  that 
wliich  is  known  as  electricity,  and  of  its  properties;  not»  of 
course,  of  the  various  methods  of  generating  and  transmitting 
or  using  it,  but  of  the  thing  itself,  and  of  its  nature.  As  in 
many  other  oases,  here  the  judicial  presumption  outruns  tlie 
fact,  and  we  are  supposed  to  know,  and  to  take  judicial  notioe 
of  more  thnn  we  can  in  fact  know  in  the  present  state  of 
scientific  knowledge.  We  must  know,  however,  that  it  can- 
not be  generated  and  transported  from  place  to  place  as  we 
can  procure  and  transport  oil,  clothing,  etc.,  and  that  it  can 
only  be  conveyed  from  the  place  where  it  is  generated  to  where 
it  is  needed  for  lighting  the  streets,  or  to  the  numerous  in- 
habitants of  a  city,  so  as  to  enable  them  to  use  it  as  a  general 
illuminant,  by  invoking  and  exercising  the  power  of  eminent 
domain. 

The  corporation  x>066essing,  as  it  does,  the  power  to  generate 
and  distribute  throughout  its  limits  electricity  for  the  light- 
ing of  its  streets  and  other  public  places,  we  can  see  no  g€X>d 
'  reason  why  it  may  not  also,  at  the  same  time,  furnish  it  to 
the  inhiibitants  to  light  their  residences  and  places  of  busi- 
ness. To  do  so  is,  in  our  opinion,  a  legitimate  exercise  of  the 
police  power  for  the  prec^ervation  of  property  and  health.  It 
is  averred  in  the  complaint  that  the  light  which  the  city  pro- 
poses to  furnish  for  individual  use  is  the  incandescent  light. 
Here,  again,  is  a  fact  of  which  we  are  authorized  to  take  judi- 
cial knowledge.  A  light  thus  produced  is  safer  to  property 
and  more  conducive  to  health  than  the  ordinary  light  Pro- 
duced by  the  heating  of  a  filament  of  carbon  to  the  point  of  in- 
oandescence  in  a  vacuum,  there  is  nothing  to  set  property  on 
fire,  or  to  consume  the  oxygen  in  the  surrounding  air,  and  thus 
render  it  less  capable  of  sustaining  life  and  preserving  health. 

But  little  authority  has  been  cited  bearing  ou  the  precise 
question,  and  we  have  been  able  to  find  but  little.  The  case 
of  Mavldin  v.  City  Council  of  QranviUe^  83  S.  C.  1,  has  been 
cited  by  the  appellee.  That  was,  like  this,  a  suit  by  tax-pay- 
ers of  the  city  of  Granville  to  restrain  the  city  council  from 
purchasing  and  operating  an  electric-light  plant  to  light  the 
streets  and  public  buildings  of  the  city,  and  from  using  it  for 
lighting  private  residences.  In  that  case  the  court  says; 
**  The  city  has  the  express  power  to  own  property,  and  it  also 
has  the  implied  right  to  light  the  city Considering 
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that  some  discretion  as  to  the  mode  and  manner  should  be 
allowed  the  municipality  in  carrying  out  the  conceded  power 
to  light  the  streets  of  the  city,  we  hold  that  the  purchase  of 
the  plant  was  not  lUtra  tdrea  and  yoid|  so  far  as  it  was  de- 
signed to  produce  electricity  suitable  for  and  used  in  lighting 
the  streets  and  public  buildings  of  the  city."  The  court,  how- 
ever,  denied  the  right  to  furnish  the  light  to  the  indiwdual 
citizen,  on  the  ground  that  to  do  so  would  be  entering  into 
private  business  outside  of  the  scope  of  the  city  government. 
The  court  refers  to  the  lack  of  authority  on  the  precise  ques- 
tion, and  that  it  is  largely  a  question  of  first  impression  with- 
out authority. 

The  case  of  Thomion'Houstan  Eleeiric  Co.  y.  City  of  Newton^ 
42  Fed.  Rep.  723,  was  a  suit  to  enjoin  the  city  of  Newton  from 
purchasing  and  operating  an  electric-light  plant  and  furnish- 
ing the  light  to  the  inhabitants.  The  only  statutory  authority 
claimed  by  the  city  is  as  follows:  ^To  establish  and  maintain 
gas-works  or  electric-light  plants,  with  all  the  necessary  poles, 
wires,  burners,  and  other  requisites  of  said  gas-works  or  eleo- 
tric-light  plant":  Acts  22  Oen.  Assem.  Iowa,  16. 

It  will  be  observed  that  this  statute  does  not,  in  terms,  con- 
fer any  power  not,  in  our  opinion,  as  above  stated,  included 
among  the  implied  powers  of  municipal  corporations.  The 
court  says:  ^*  It  is  also  urged  that  the  city  has  only  the  au- 
thority to  erect  an  electric  plant  for  the  purpose  of  lighting 
the  streets  and  public  places  of  the  city,  and  is  not  authorized 
to  furnish  lights  for  use  in  the  houses  and  stores  of  its  citi- 
zens. •  •  •  •  It  has  been  the  uniform  rule  that  a  city,  in  erect- 
ing gas-works  or  water- works,  is  not  limited  to  furnishing  gas 
or  water  for  use  only  upon  the  streets  and  other  public  places 
of  the  city,  but  may  furnish  the  same  for  private  use;  and  the 
statutes  of  Iowa  now  place  electric-light  plants  in  the  same 
category.'' 

The  case  of  Smith  v.  Nashville^  88  Tenn.  464,  is  also  in  point 
as  to  the  principle  involved.  The  charter  of  the  city  of  Nash- 
ville contained  the  following  in  its  enumeration  of  the  powers 
conferred  upon  the  city:  ''To  provide  the  city  with  water  by 
water-works,  within  or  beyond  the  boundaries  of  the  city,  and 
to  provide  for  the  prevention  and  extinguishment  of  fires,  and 
organize  and  establish  fire  companies." 

Acting  under  the  authority  thus  conferred,  the  city  estab- 
lished water-works,  and  in  addition  to  making  provision  for 
the  extinguishment  of  fires,  it  furnished  water  to  the  citizens. 
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The  right  to  do  this  was  dispoted,  and  formed  the  princi] 
■abject  of  eontroYeny.  The  court  eaid:  ^^  Nothing  should  be 
of  greater  concern  to  a  manicipal  corporation  than  the  pres- 
erration  of  the  good  health  of  the  inhabitants;  nothing  can 
be  more  conducive  to  that  end  than  a  regular  and  suflBcient 
sapply  of  wholesome  water,  which  common  observation  teaches 
aU  nien  can  be  furnished,  in  a  populous  city,  only  through  the 
instrumentality  of  well-equipped  water-works.  Hence,  for  a 
city  to  meet  such  a  demand  is  to  perform  a  public  act  and 
confer  a  publie  blessing.  It  is  not  a  strictly  governmental  or 
manicipal  function  which  every  municipality  is  under  legal 
obligation  to  assume  and  perform,  but  it  is  very  close  akin  to 
it^  and  should  always  be  recognised  as  within  the  scope  of  its 

authority,  unless  excluded  by  some  positive  law It  is 

the  doing  of  an  act  for  the  public  weal,  —  a  lending  of  corpo- 
rate property  to  a  public  use.  •  •  •  .  It  cannot  be  held  that 
the  city,  in  doing  so,  is  engaging  in  a  private  enterprise,  or 
performing  a  municipal  function  for  a  private  end." 

While  the  authorities,  on  the  precise  question,  are  meager, 
we  think  the  weight  of  authority,  as  well  as  of  reason,  tends 
to  sustain  the  right  of  the  municipality,  through  its  proper 
officers,  acting  in  the  exercise  of  a  sound  discretion,  to  furnish 
light  as  well  as  water  to  its  inhabitants,  not  only  in  its  public 
places,  but  in  their  private  houses  and  places  of  business. 

An  additional  question  is  presented  and  discussed.  It  is 
shown  by  the  averments  of  the  complaint  that  such  action  as 
the  city  authorities  have  taken,  and  are  proposing  to  take,  is 
by  virtue  of  a  resolution  adopted  by  the  city  council,  and  not 
by  virtue  of  an  ordinance,  and  that  if  the  city  is  authorised  to 
erect  and  operate  an  electric-light  plant,  it  can  only  do  so  by 
virtue  of  an  ordinance  duly  enacted. 

In  so  far  as  the  city  derives  any  authority  from  the  act  of 
March  8,  1883  (Elliott's  Supp.,  sees.  794  et  seq.),  it  is  author- 
ized to  act  either  by  resolution  or  ordinance;  but  aside  from 
the  statute,  where  the  city  counsel  has  power  to  act  in  a  given 
case,  and  its  charter  does  not  prescribe  the  manner  of  action, 
it  may  accomplish  its  purpose  by  resolution  as  well  as  by  or- 
dinance: Note  to  Robinson  v.  Mayor  etc.,  34  Am.  Dec.  626^ 
and  authorities  there  cited. 

The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. The  cause  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  the  circuit  court  to  sustain  the  demurrer* 
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MraiOIFAL  GbRPORATTOHS-^GBHSRAL  AND   SPBOIAL    PoWBUk  —  MumOI- 

pal  oorporatioii  poMcnea,  w  addition  to  the.powara  ■peoificaliy  oonfamd 
npoa  it  hy  its  ohartsr,  anoh  further  pow«ra  as  ara  neoaaaarily  inoideDt  to  or 
aM.y  bo  fairly  iafarrod  from  thoae  powara,  inolading  all  that  aro  aaaantial  to 
ibo  declared  ebjecta  of  its  ezistaaee:  VUiage  </  Cbrthage  ▼•  Frederick,  122 
N.  Y.  2S8;  19  Am.  St.  Rep^  490.  A  general  power  granted  to  the  corpora- 
tioii  to  pass  all  ordinances  necessary  for  the  welfare  of  the  corporation  ia 
qoalified  and  restricted  by  those  other  olaoaes  and  provisiooe  of  the  charter 
which  specify  particular  pnrpooea  for  which  ordinanaea  may  be  passed:  See 
Bote  to  SiMuon  ▼•  ifoyor  (if  FrankUn,  34  Am.  Dea  629.  Where  both  gen- 
eral and  special  powers  are  granted  by  the  act  of  incorporation,  the  power  to 
paas  by-laws  or  ordinances  relating  to  health  and  sanitary  matters  nniler  the 
spsdal  or  express  grant  can  only  be  cxereiBcd  in  the  cases  and  to  the  extend 
as  rsspoots  those  matters,  allowed  by  the  act:  Hwuimg  ▼.  Rotk  Island,  128  111. 
4tt;  15  Am.  St.  Bep.  129.  See  farther,  in  regard  to  this  subject,  the  note 
to  WmkamM  ▼.  CUkau*  Bailway  Ob.,  tmie,  p.  203. 

JmwiAis  Nonoi,  ov  WRiiT  muht  bx  Takbn:  See  notes  to  Lan/ear  ▼. 
Matter,  89  Am.  Dec  663-697,  and  Tempk  ▼.  State,  49  Am.  Rep.  201-207. 

Municipal  Gorpohations,  Powxk  ot,  to  FimirTSH  Light.  —In  1890,  the 
Massachusetts  house  of  representatives  submitted  to  the  juitices  of  the 
supreme  court  the  question  whether  it  was  within  the  constitutional  power 
of  the  legislature  to  confer  upon  cities  and  towns  within  the  commonwealth 
the  power  to  manufacture  gas  or  electric  light  for  use  in  the  public  streets 
and  buildings,  and  to  manufacture  gas  or  electric  light  for  the  purpose  of 
selling  the  same  to  its  own  citizens.  The  question  thus  propounded  did  not 
raise  quite  the  same  point  as  that  under  review  in  the  principal  case,  but 
as  the  opinion  of  the  justices  (which  will  be  found  in  150  Mass.  592)  in- 
Tclved  the  determination  of  the  question  whether  the  famishing  of  gas  and 
electricity  for  illuminating  purposes  is  a  "public  senrice,**  it  ii  plain  that  the 
discussion  would  proceed  upon  lines  somewhat  similar  to  those  followed  in 
the  opinion  of  the  Indiana  court.  In  view  of  the  paucity  of  authorities  di- 
rectly in  point,  some  extracts  from  the  opinion  of  the  Massachusetts  judges 
may  with  advantage  be  given,  for  the  purpose  of  illustrating  the  subject. 
After  referring  to  the  impossibility  of  defining  with  entire  accuracy  all  the 
characteristics  which  distinguish  a  pnblio  service  and  a  public  use  from  ser- 
vices and  uses  which  are  private,  they  mention  with  approbation  the  statement 
ia  Lowellr.  Boston,  111  Mass.  454»  16  Am.  Rep.  39,  that  a  service,  to  be  public, 
must  affect  the  inhabitants  "as  a  community,  and  not  merely  as  individuals." 
On  this  ground  the  outlay  of  money  for  the  purpoee  of  protecting  the  property 
of  citixens  from  fire  was,  in  the  early  case  of  Alien  ▼.  Taunton,  19  Pick.  485, 
held  to  be  pr(^rly  a  municipal  expense.  The  same  principle  applied  to  the 
maintenance  of  sewers  and  drains.  The  opinion  then  proceeds  as  follows: 
"The  furnishing  of  water  for  cities  and  towns  for  domestic  use  affords  per- 
haps the  nearest  analogy  to  the  subject  we  are  considering.  It  was  long  sgo 
declared  that  the  aupply  of  a  large  number  of  inhabitants  with  pure  water 
ii  a  public  purpose.  .  •  •  .  Water  cannot  ordinarily  be  supplied  to  a  large 
city  or  town  from  ponds  or  streams  without  the  exercise  of  eminent  domain 
and  the  use  of  the  public  ways;  every  iuhabitant  needs  water,  and  often  the 
only  practicable  method  of  obtaining  it  is  by  the  agency  of  corporations  or  of 

the  municipality Artificial  light  is  not  perhaps  so  absolutely  neces- 

mrj  as  water,  but  it  is  necessary  for  the  comfortable  living  of  every  person. 
Altiiough  artificial  light  can  be  supplied  in  other  ways  than  by  the  uae  of 
BlL  &BP..  Vol.  XXX.  — 16 
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gM  or  elocirioiiy,  yet  the  use  of  one  or  both  for  lighting  cities  and  thickly 
aetUed  towna  i«  common,  and  has  been  found  to  be  of  great  convenience,  aad 
it  ia  practically  impossible  for  every  individual  to  manufacture  gas  or  elee- 
trioity  for  himself.     If  gas  or  electricity  ia  to  be  geuerally  used  in  a  city  oar 
town,  it  must  be  fumislftd  by  private  companies  or  the  municipality,  and  it 
cannot  be  distributed  without  the  use  of  the  public  streetsi  or  the  exercise  of 
the  right  of  eminent  domain.    It  is  not  necessarily  an  objection  to  a  publio 
work  maintained  by  a  city  or  town,  that  it  incidentally  benefits  some  indi- 
▼iduala  more  than  othen^  or  that^  from  the  place  of  residence,  or  for  other 
reasons,  every  inhabitant  of  the  city  or  town  cannot  use  it,  if  levery  inhabitant 
who  is  so  situated  that  he  can  use  it  ht^  the  same  right  to  use  it  as  the  other 
inhabitants.   It  must  often  be  a  question  of  kind  and  degree,  whether  the  pro- 
motion of  the  interesta  of  many  individuals  in  the  same  community  conati- 
tutes  a  public  service  or  not.     But»  in  general,  it  may  be  said  that  matters 
which  concern  the  welfare  and  convenience  of  all  the  inhabitants  of  a  city 
or  town»  and  cannot  be  successfully  dealt  with  without  the  aid  of  powers 
derived  from  the  legislature,  may  be  subjected  to  municipal  control,  when 
the  benefits  received  are  such  that  each  inhabitant  needs  them  and  may  par- 
ticipate  in  them,  and  it  if  for  the  interest  of  each  inhabitant  that  others,  as 
well  as  himself,  should  possess  and  enjoy  them."    It  will  be  observed  that 
the  ground  upon  which  the  power  of  the  legislature  to  authorize  a  mnoicipal 
corporation  to  furnish  light  to  individual  citizens  is  here  based  is,  that  the 
service  is  a  public  one.    There  would  seam  to  be  no  reason  why  this  doctrine 
should  not  be  applied  to  the  facts  under  review  in  the  principal  case.     The 
power  of  a  municipal  corporation  to  "  light  streets,  alleys,  and  other  public 
places"  might  fairly  be  construed  as  carrying  with  it  the  implied  power  to  sup- 
ply all  public  needs  in  regard  to  the  supply  of  light;  and  if  it  is  once  granted 
that  the  supply  of  light  to  private  citizens  ia  a  "  public  service,"  we  readily 
arrive  at  the  conclusion  of  the  court  in  the  principal  case.    So  far  as  the 
capacity  of  the  corporation  for  supplying  the  light  is  concerned,  the  supply 
of  light  to  a  private  house  would,  according  to  the  principles  set  forth  in  the 
opinion  of  the  Massachusetts  justices,  be  no  less  a  "  public  service  "  than  the 
supply  of  light  to  a  city  hall  or  a  court-house. 

A  Crrr  oanvot  Aooomflibh  bt  av  Ordbe  that  which,  under  its  charter, 
can  be  done  only  by  an  ordinance:  Trenion  v.  Coyie^  107  Mo.  194.  A  city 
council  can  only  execute  power  conferred  upon  it  by  statute  in  the  way  in 
which  all  its  powers  are  executed  by  adopting  an  ordinance  prescribing  the 
officer  by  whom  and  the  manner  in  which  the  objects  of  the  law  should  be 
accomplished:  Mayor  etc  of  Baltimore  v.  Porter^  18  Md.  284;  79  Am.  Dec 
686;  ZoUmann  v.  San  FrancMco,  20  CaL  96;  81  Am.  Dec.  96.  A  power  con- 
ferred upon  a  city  council  "to  erect  lamps  and  provide  for  lighting  the  city," 
and  '*to  create,  alter,  and  extends  lamp  districts,**  was  held  to  require  the 
exercise  of  judgment  and  discretion,  and  not  proper  to  be  delegated  to  a 
committee  of  the  council,  so  that  the  determination  of  the  committee  should 
be  final,  either  aa  to  establishing  new  lamps,  or  discontinuing  those  already 
eatabliaheds  Mhmeapolii  Oa$  JJght  Oa.  r.  MinneapoUa,  86  Minn.  169. 
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Lamb  v.  Lamb. 
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▲jiUHuniAL  Contract  Progursd  bt  Fraitd  Sst  Asxdi  whbn.  —  Wh ja 
ao  intended  husband,  by  misrepresentation,  deception,  and  undue  ad* 
▼aotage,  fraudulently  induces  his  intended  wife  to  execute  an  antenup- 
tial contract,  she  may,  after  the  marriage^  and  before  his  death,  have 
such  contract  set  a^ide;  and  she  has  the  right  to  prove  his  misconduol 
after  marriage,  for  the  purpose  of  showing  that  her  aet  in  bringing  tbm 
soit  was  not  premature. 

C.  JL  Jewett  and  H.  E.  Jewell^  for  the  appellant 

D,  (7.  Anth(yny^  for  the  appellee. 

Elliott,  C.  J.     The  appellant  alleges  in  her  complaint  that 
ebe  and  the  appellee  entered  into  a  contract  of  marriage;  that 
the  appellee  obtained  a  controlling  influence  over  her,  and  se^ 
eared  her  confidence;  that,  well  knowing  the  influence  he  pos- 
Bessed  over  her,  the  appellee  falsely  represented  to  her  ''  that 
in  order  to  satisfy  his  grown-up  sons  of  the  propriety  of  his 
marriage  to  her,  and  to  reconcile  them  thereto,  and  enable 
him  and  her  to  live  in  peace  after  their  marriage,  it  would  be 
necessary  for  them  to  execute  a  paper  which  would  satisfy 
the  defendant's  children,  but  that  the  paper  would  not  have 
the  effect  to  deprive  her  of  any  of  her  rights  as  his  wife  or  as 
his  widow  ";  that,  *^  notwithstanding  such  paper  to  be  so  exe- 
cuted by  them,  she  would  receive  more  than  twenty- three 
thousand  dollars  in  stocks,  moneys,  and  bonds";  that  **in 
furtherance  of  his  fraudulent  design,  the  defendant  represented 
to  the  plaintiff  that  he  would  take  her  to  a  good  lawyer  in 
New  Albany,  who  would  act  for  her,  and  advise  her  in  the 
Aatter;   that  the  defendant  thereby  induced  her  to  go  to 
the  oflSce  of  his  own  attorney  and  legal  adviser,  where,  in  the 
presence  of  the  defendant,  plaintiff  was  assured  that  the  paper 
was  all  right,  and  as  represented  by  the  defendant;  that  re- 
lying upon  such  representations,  and  not  knowing  or  under- 
standing the  legal  effect  of  the  paper,  but  believing  that  it  was 
only  intended  to  satisfy  defendant's  children,  and  without  any 
intention  to  relinquish  her  rights,  the  plaintiff,  in  ignorance,  not 
only  of  the  legal  effect  of  such  paper,  but  also  of  the  contents 
thereof,  joined  the  defendant  in  the  execution,  in  duplicate,  of 
a  written  instrument,"  which  reads  thus:  **This  agreement, 
made  this  twenty-first  day  of  August,  1884,  between  Josiah 
Lamb  of  the  first  part,  and  Jane  Lamb  of  the  second,  witness- 
eth,  that  whereas  marriage  is  intended  to  be  had  between 
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the  parties,  and  whereas  the  party  of  the  first  part  is  the 
owner  of  large  real  and  personal  estate,  and  to  the  end  thai 
distribution  of  his  said  estate  may  now  be  settled  so  far  as 
the  party  of  the  second  part  is  concerned,  should  he  die  first, 
—  now,  therefore,  in  consideration  of  the  payment  of  the  sum 
of  one  dollar  by  the  party  of  the  first  part  to  the  party  of  the 
second  part,  the  receipt  whereof  is  hereby  acknowledged,  and 
of  the  relinquishment  by  the  party  of  the  second  part  of  all 
her  rights,  title,  and  interest  in  and  to  the  estate,  real  and 
personal,  of  the  party  of  the  first  part,  allowed  by  law,  the 
party  of  the  first  part  hereby  agrees  to  give,  and  does  give,  to 
the  party  of  the  second  part,  to  have  and  hold  as  her  own 
separate  property,  absolutely,  out  of  the  estate  of  the  party  of 
the  first  part,  should  she  survive  him,  the  following  personal 
property."    The  instrument  concludes  with  a  description  of 
the  personal  property.    The  complaint,  after  setting  forth  the 
agreement  we  have  copied,  avers  that  the  property  described 
in  the  agreement  was  of  the  value  of  two  hundred  dollars,  and 
and  that  the  value  of  the  appellee's  personal  estate  was  more 
than  forty  thousand  dollars;  that  the  parties  married,  and  for 
a  time  lived  and  cohabited  as  husband  and  wife.    The  com* 
plaint  contains   many  allegations  concerning  the  appellee's 
conduct  and  behavior  after  marriage,  but  these  we  regard  as 
at  present  immaterial, since  the  immediate  question  is,  whether 
the  antenuptial  contract  is  voidable  upon  the  ground  of  fraud, 
and  the  appellee's  conduct  after  marriage  does  not  a£fect  that 
question.     We  shall,  however,  consider  the  efiect  of  the  appel* 
lee's  conduct  subsequent  to  marriage  at  another  place. 

If  the  only  fraud  on  the  part  of  the  appellee  was  in  mis- 
representing the  legal  effect  of  the  written  contract,  there 
could  be  no  recovery  in  this  case  unless  the  situation  and  re- 
lationship of  the  parties  are  such  as  to  take  the  case  out  of 
the  ordinary  rule.  It  is  established  law  that  where  parties 
deal  at  arm's-length  in  respect  to  ordinary  business  matters, 
the  false  representation  of  the  legal  effect  of  a  written  instru* 
ment  will  not  constitute  fraud.  But  the  rule  that  the  false 
representation  of  the  legal  effect  of  a  written  instrument  will 
not  constitute  actionable  fraud  does  not,  by  any  means,  apply 
to  all  cases;  on  the  contrary,  there  are  very  many  cases  over 
which  it  does  not  extend:  Townsend  v.  Cowlea^  31  Ala.  428; 
Peter  v.  Wright,  6  Ind.  183;  Kline  v.  Kline,  67  Pa.  St.  120;  98 
Am.  Dec.  206;  RoekaJeUo^  v-  Newcomh,  57  111.  186.  The  ques* 
tion  here  is,  whether  the  rule  extends  over  a  case  where  par- 
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tiet  occupy  a  relationship  such  as  that  which  existed  hetween 
the  appellant  and  the  appellee.  We  think  it  clear  that  it 
does  not 

Bnt  there  was  here  more  than  the  misrepresentation  of  the 
legal  effect  of  an  instrnment:  there  was  deception,  and  nndue 
advantage  was  taken  of  an  ignorant  woman  by  one  who  had 
obtained  her  confidence.  There  was  deception  in  pretending 
to  take  the  woman  to  an  attorney  who  conld  act  as  her  adviser 
and  protect  her  interests  as  his  client,  but  in  fact  taking  her 
to  the  attorney  of  the  defendant,  who  was  under  a  duty  to 
him,  and  could  not  be  the  confidential  adviser  of  one  whose 
interests  were  adverse  to  his.  There  was  undue  advantage 
taken  in  putting  the  woman  off  with  property  so  grossly  dis- 
proportionate in  value  to  the  estate  of  her  intended  husband, 
and  in  violating  the  duty  the  defendant  was  under  to  make 
no  untruthful  representations.  We  think  it  sufficient  to  quote 
the  statements  of  authors  of  good  standing,  without  collecting 
the  cases,  for  we  are  satisfied  that  they  correctly  state  the  law. 
One  of  these  statements  is  found  under  the  head  of ''  Confi- 
dential Relations/'  and  is  this:  '*  Undue  influence  may  easily 
be  exeroised  under  the  intimate  relation  created  by  an  engage- 
ment to  marry.  In  the  case,  e.  g.,  of  a  marriage  settlement 
of  the  intended  wife's  property,  drawn  up  by  the  intended 
husband,  it  is  the  duty  of  the  latter  to  explain  the  provisions 
of  the  deed  in  unmistakable  terras,  and  to  give  due  opportu- 
nity to  the  lady  for  deliberation;  failing  which  she  may,  on  the 
husband's  death,  if  not  before,  have  the  settlement  annulled. 
Again,  if  a  woman  give  a  man  land  upon  a  promise  of  mar- 
riage, and  he  then  refuse  to  marry  her,  and  continue  to  hold 
the  land,  this  is  a  fraud  for  which  the  law  will  give  the  woman 
proper  relief  So,  on  the  other  hand,  if  a  man  should,  after 
much  solicitation  and  hesitancy,  convey  land  without  ade- 
quate pecuniary  consideration  to  a  woman  who  had  promised 
to  marry  him,  and  who  had  thereby  gained  great  influence 
over  him,  her  refusal  to  marry  him  would  afford  him  ground 
for  rescinding  the  conveyance":  1  Bigelow  on  Fraud,  351. 
Another  statement  of  the  law  is:  **  Owing,  moreover,  to  the 
confidential  relation  which  subsists  between  the  parties,  an 
antenuptial  contract  which  app'ears  to  have  been  unfairly  pro- 
cured will  be  set  aside":  Schouler  on  Domestic  Relations, 
sec  183. 

"^    The  decision  in  the  case  of  McNutt  v.  McNutt,  116  Ind.  545, 
does  not  control  this  case,  nor  is  it  at  all  relevant,  except  upon 
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the  single  qnestion  of  consideration.  In  that  case  no  element 
of  fraud  on  the  part  of  the  husband  entered  into  the  case  as 
there  consid'^red  and  decided.  Here,  consideration  is  not  a 
controlling  element,  but  is  a  fact  to  be  considered,  in  conneo- 
lioTi  with  other  facts,  upon  the  question  of  fraud. 

We  think  that  the  appellant  has  a  right  to  show  the  mia- 
conduct  of  the  husband  after  marriage,  not  for  the  purpose 
of  showing  that  the  antenuptial  contract  was  procured  bj 
fraud, —  upon  that  question  it  exerts  no  influence  whatever, — 
but  for  the  purpose  of  showing  that  the  act  of  the  wife  in  bring- 
ing suit  was  not  premature. 

Judgment  reversed. 


AKTSNUFnAL  OoNTRACTS.  — Th6  reUtioB  of  pertoni  betrothed  is  one  ol 
nnbonnded  confidence,  especially  on  the  part  of  the  woman.  8aeh  persons 
e&nnot  be  regarded  aa  in  the  aame  category  with  buyers  and  sellers,  or  an 
dealing  with  each  other  at  arm's-length:  KUne  ▼.  Kthiet  57  P«l  St,  120;  98 
Am.  Dec  206.  Antenuptial  agreements  are  severely  scrutiniied  fay  tho 
courts;  and  owing  to  the  confidential  relations  of  the  parties^  it  seems  that 
the  presumption  is  against  their  Talidity,  and  that  the  burden  of  proof  is  oa 
the  husl^^nd  to  prove  the  perfect  fairness  of  the  transaction:  Piercer,  Pierce^ 
71  N.  Y.  154;  27  Am.  Rep.  22,  and  note  (in  which  the  state  of  faots  was  not 
unlike  that  in  the  principal  case).  For  a  case  in  which  the  evidence  was  held 
soflSicient  to  warrant  a  finding  that  an  intending  wife  was  induced  to  nga 
the  contract  by  a  frandnlent  misrepresentation  as  to  its  oontents^  see  Peade$ 
V.  Peaslee,  147  Mass.  171.  So  where  a  widow  induced  a  man  to  many  her  on 
her  oral  promise  that  the  proceeds  of  her  land  should  go  to  their  snppoct 
after  marriage,  and  about  eighteen  months  after  the  marriage  delivered  to 
her  daughters  by  her  former  marriage  deeds  of  the  land,  for  the  eonsideratioii 
of  love  and  affection  only,  which  she  had  executed,  without  the  knowledge  or 
consent  of  her  husband,  just  on  the  eve  of  her  marriage,  it  was  held  that  the 
husband  might  maintain  an  action  during  the  life  of  the  wife  to  set  the  deeds 
aside:  Oreen  v.  Gh-een,  84  Kan.  740;  65  Am.  Rep.  25S.  For  two  eaaea  ia 
which  it  was  held  that  the  wife  could  not  repudiate  an  antenuptial  setUo* 
ment,  by  which  she  had  relinquished  all  her  future  interest  in  his  aetata^ 
see  Nedj^t  Appeal,  124  Pa.  St  406;  10  Am.  St  Rep.  594;  JTesfar'e  MHatt^ 
143  Pa.  St  386;  24  Am.  St  Rep.  567. 
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BmnsNTATioir  as  to  Fact  Ck>irrAiiiBD  ui  Pusud  Rwobd  mat 
as  Rin«rmD  uroN.  —  A  false  representation  made  for  a  frandnlent  par« 
poee  may  be  relied  npon  by  the  party  to  whom  it  is  made^  although  the 
repreeentation  is  of  a  fact  contained  in  a  public  record. 
Honci  or  Facts  Exhibitsd  in  Public  Ricobd,  PABnia  Bovvd  to  Taxi. 
—  Partiea  are  bound,  in  the  absence  of  fraud,  to  take  notice  of  facts  ex« 
Ubited  in  a  public  record. 

SCBBOQATION,    PSBaON  WhO  AdVANCU  MoNET  to    DiaCHABOB  LlBNB  ElT* 

TTTLBD  TO,  WHBN.  — Where  a  debtor,  by  fraudulent  representations,  iB- 
duoes  a  person  to  advance  money  to  pay  off  liens  on  the  debtor's  property 
to  redeem  the  debtor's  property  from  execution  sale,  and  to  release  a 
Judgment  of  his  own  against  the  debtor  which  was  a  lien  on  the  debtor'a 
property,  such  person  will,  as  against  the  debtor,  be  subrogated  to  the 
rights  of  the  persons  whose  liens  his  money  discharged. 

ToLuirrBBB,  Obi  Who  Advances  Monxt  to  Pat  off  Lixbb  u  not.— A 
person  who,  in  order  to  protect  his  own  interest,  adTances  money  to  pay 
off  liens,  is  not  a  volunteer. 

IdES  Kept  Auvb  whrbr  Rqcitt  Rbquibis  It.  —  A  lien  will  be  kept  allvs 
where  equity  requires  it,  and  the  parties  intended  that  it  should  not  be 
extinguished. 

flUBBooATiON,  DocnuNB  OF,  Appucablb,  thouoh  R10BT8  OF  Thibd  Pbb- 
■ONS  Ibtsbvenb,  whin.  —  Where  a  mortgagee,  induced  by  the  fraud* 
Blent  representations  of  the  mortgagor  that  his  mortgage  would  thereby 
become  the  senior  lien,  pays  money  to  remove  prior  liens  on  the  prop* 
erty,  he  is  entitled  to  be  subrogated  to  the  rights  of  the  holders  of  such 
prior  liens,  as  against  a  person  whose  lien  is  prior  to  the  lien  of  the 
mortgage,  but  junior  to  the  liens  satisfied. 

BBDXMmoN,  Last  Dat  fob.  Falling  on  Sunpat.  —  Where  the  last  day 
for  redemption  is  Sunday,  it  may  be  made  on  the  next  day. 

Oohfutation  of  Timb  within  Which  Rbdikption  can  bb  Madb. — 
In  computing  the  time  within  which  redemptioB  from  a  sheriff's  sale 
ean  be  made,  the  day  of  the  sale  must  be  excluded. 

W.  Henning^  A.  OilchrUtf  and  0.  A.  De  Bnder^  for  the  ap« 
pellant 

C.  H.  Mason  and  S.  K.  Connor^  for  the  appellees. 

Elliott,  C.  J.  The  complaint  of  the  appellee  states  these 
material  facts:  On  the  twelfth  day  of  May,  1888,  the  appellee 
recovered  judgment  against  John  B.  Friedl  for  $1,807.  At 
the  time  the  judgment  was  recovered  there  were  several  other 
judgments  against  Friedl  prior  to  that  recovered  by  the  ap« 
pellee.  One  of  the  prior  judgments  was  in  favor  of  John 
Richardt  On  this  judgment  an  execution  was  issued,  and 
the  real  estate  in  controversy  sold.  John  T.  Patrick  bought 
the  land  from  the  purchaser  at  the  sale  and  received  a  certifi- 
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eate  from  the  sheriff.  On  the  tvrenty-Beoond  day  of  June, 
1888»  Friedl  asked  the  appellee  to  assiet  him  in  paying  the 
lien  acquired  by  Patrick,  and  frilgely  and  fraudalently  repre- 
Bented  to  him  that  his  judgment  and  the  lien  of  Patrick  were 
the  only  liens  on  the  land,  except  a  judgment  in  favor  of 
Sarah  Cooper  and  one  in  favor  of  Joshua  H.  Grover.  The  ap- 
pellee consented  to  advance  the  money  required  to  redeem 
the  land  from  the  sale  made  to  Patrick  on  the  Bichardt  judg- 
ment, and  Friedl  agreed  to  execute  a  mortgage  to  secure  the 
appellee.  The  money  was  advanced  and  the  mortgage  exe- 
cuted. The  land  was  redeemed  from  the  sale  made  to  Pat- 
rick on  the  Richardt  judgment,  and  Friedl  received  from  the 
clerk  a  certificate  of  redemption.  Relying  upon  the  represen- 
tations of  Friedl,  the  appellee  entered  satisfaction  of  the 
judgment  in  his  favor  against  Friedl.  He  received  no  ooo- 
sideration  for  such  entry  of  satisfaction  except  the  promise, 
and  the  mortgage  executed  by  his  debtor.  After  the  entry  of 
satisfaction  the  appellee  learned  that  the  appellant  held  an 
unsatisfied  judgment  against  Friedl,  amounting  to  fifteen 
hundred  dollars.  The  appellant  claims  that  he  is  the  bolder 
of  a  deed  from  the  sheriff  executed  pursuant  to  a  sale  made 
upon  his  judgment,  and  that  his  rights  and  interests  are  par- 
amount to  those  of  the  appellee.  On  the  tenth  day  of  June, 
1889,  the  redemption  was  made  from  the  sale  to  Patrick,  that 
day  of  the  week  being  Monday.  The  judgment  on  which  the 
sale  tit  Patrick  was  made  was  rendered  on  the  third  day  of 
May,  1887;  the  Beilefield  judgment  was  rendered  on  the 
thirteenth  day  of  the  same  month;  the  appellant's  judgment 
was  rendered  on  the  eighth  day  of  July,  1887,  and  the  appel- 
lee's judgment  was  rendered  on  the  twelfth  day  of  May,  1888. 

It  appears  from  our  synopsis  of  the  complaint  that  the  lien 
of  the  Richardt  judgment  is  the  paramount  one,  and  the  sale 
to  Patrick  the  senior  sale,  so  that  if  the  appellee  succeeded  to 
the  rights  of  Patrick  he  has  a  senior  lien;  and  if  he  has  such 
a  lien,  the  rights  of  tlie  appellant  ought,  in  equity  and  good 
conscience,  to  yield  to  his  senior  lien.  If  the  equities  of  the 
appellee  are  strong  enough  to  entitle  him  to  subrogation  as 
against  the  appellant,  equity  will  decree  subrogation,  and  re- 
move all  obstacles  to  its  effective  operation. 

If  the  question  were  confined  to  Friedl,  the  judgment  debtor, 
and  the  appellee,  the  case  would  be  entirely  free  from  diffi* 
culty.  There  can  be  no  doubt  that  the  representations  of 
Friedl  were  fraudulent,  nor  can  there  be  any  doubt  that  the 
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appellee  bad  a  rigbt  to  rely  on  them.  It  is  dstablished  law 
that  a  false  representation  made  for  a  fraudulent  purpose  may 
be  relied  upon  by  the  party  to  whom  it  is  made,  although  the 
representation  is  of  a  fiict  contained  in  a  public  record:  Camp^ 
beU  T.  Frajikem,  65  Ind.  591 ;  Dodge  ▼.  Pope,  93  Ind.  480  (486) ; 
LeJa>etter  y.  Davis,  121  Ind.  119;  FUher  y.  TuUer,  122  Ind.  31 
(34);  Bristol  v.  Braidtoood,  28  Mich.  191. 

If  the  appellee  and  the  judgment  debtor  were  here  the  only 
litigants,  we  should  not  have  the  slightest  hesitation  in  adjudg* 
ing  that  as  the  false  representations  of  the  debtor  induced  the 
appellee  to  advance  the  money,  pay  the  liens,  redeem  the  prop- 
erty,  and  satisfy  his  own  judgment,  the  latter  is  entitled  to 
BobrogatioD  to  the  rights  of  the  persons  whose  liens.his  money 
went  to  pay:  Shailuck  v.  Cox,  128  Ind.  293;  Lowrey  v.  Byere^ 
80  Ind.  443.  What  fraud  creates,  equity  will  destroy;  and  as 
the  fraad  of  the  debtor  is  the  only  obstacle  that  bars  the  ap- 
pellee's way  to  a  complete  right  under  his  mortgage,  equity 
would  destroy  that  obstacle,  if  the  author  of  the  fraud  were  the 
only  person  interested.  But  the  appellant  is  an  interested 
party,  and  he  is  not  connected  with  the  fraud  of  the  judgment 
debtor.  It  is  becanse  his  interests  are  involved,  and  not  be- 
cause those  of  the  debtor  are  affected,  that  the  case  is  one  of 
tome  difficulty. 

The  appellant  possessed  rights  under  his  judgment,  and  of 
those  rights,  the  appellee  was  chargeable  with  notice.  Parties 
are  bound,  in  the  absence  of  fraud,  to  take  notice  of  the  facts 
exhibited  in  a  public  record:  Taylor  v.  Morgan,  86  Ind.  295; 
Caley  ▼.  Mlorgar^  114  Ind.  850.  We  must  therefore  consider 
and  decide  this  case  upon  the  theory  that  the  appellee  had 
notice  of  the  rights  of  the  appellant,  in  so  far  as  they  were 
disclosed  by  the  record. 

The  rights  of  the  appellant  under  his  judgment  were  subor- 
dinate  to  those  of  the  holder  of  the  Patrick  claim,  so  that  if 
the  appellee  is  subrogated  to  the  rights  of  Patrick,  he  neces- 
sarily possesses  the  senior  right.  We  think  he  is  subrogated 
to  those  rights.  He  was  in  no  sense  a  volunteer;  for  he  had 
his  own  judgment,  which  gave  him  an  interest  he  had  a 
right  to  protect,  and,  moreover,  he  advanced  money  to  pay  off 
liens  upon  the  faith  of  the  debtor's  representations.  The 
money  he  advanced  was  used  to  payoff  liens,  and  it  was  their 
payment  that  lets  in  the  lien  of  the  appellant,  if  it  cati  come 
in  at  all.  If  the  sale  on  the  Richardt  judgment  had  not  been 
vaeated,  it  would  have  completely  cut  off  all  junior  liens.    It 
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18  clear  that  there  was  a  right  to  pay  subsisting  liens,  that 
the  appellee  believed  that  he  was  protecting  his  own  interests 
by  paying  them,  and  that  there  was  no  intention  on  his  part 
to  extinguish  any  prior  lien,  so  as  to  let  in  junior  liens,  such 
as  that  of  the  appellant.    If  the  prior  lien  is  not  extinguished, 
it  exists  in  some  person;  and  that  person  must  be  the  ap- 
pellee, for  he  advanced  the  money  which  paid  it,  but  he  did 
not  advance  it  to  extinguish  the  lien.     On  the  contrary,  he 
advanced  the  money  with  the  intention  of  protecting  an  in- 
terest that  he  had  a  right  to  protect,  and  his  equities  are  su- 
perior to  those  of  the  appellant.    He  does  not  displace  or 
crowd  out  the  lien  of  the  appellant,  for  he  can  only  secure  the 
senior  lien,  by  his  right  of  subrogation  to  the  lien  of  Patrick, 
which  is  the  paramount  one.    His  own  judgment  does  not 
mount  above  that  of  the  appellant.    It  is  a  familiar  principle 
of  equity  jurisprudence  that  a  lien  will  be  kept  alive,  where 
equity  requires  it,  and  the  parties  intended  that  it  should  not 
be  extinguished:  Troost  r.  Davis^  31  Ind.  84;  Hanlon  v.  Z>o- 
herty,  109  Ind.  37;  Strohm  r.  Good,  113  Ind.  98;  Ekton  y. 
Castor,  101  Ind.  426;  51  Am.  Rep.  754;  Htmit  v.  Pow$r9^  84 
Ind.  295;  Smith  v.  Ottermeytr^  68  Ind.  432;  Howe  v.  Woodruffs 
12  Ind.  214. 

The  doctrine  of  subrogation  is  applicable  here,  notwith- 
standing the  fact  that  the  rights  of  a  third  person  have  inters 
vened.  Here  the  third  person  has  in  no  respect  changed  posi- 
tion; he  has  done  nothing  upon  the  faith  of  the  acts  performed 
by  the  party  who  invokes  the  doctrine  of  subrogation.  He  holds 
the  same  debt  and  the  same  security  that  he  held  before  the 
appellee  acted  in  the  matter.  His  claim  is,  that  he  occupies 
a  better  position  than  he  would  have  done  had  there  been  no 
redemption  from  the  Patrick  sale.  He  asks  to  profit  by  the 
acts  of  another,  who  believed  that  he  was  protecting  his  own 
interests  and  preventing  the  sacrifice  of  property  by  advan- 
cing money  to  his  embarrassed  debtor.  Clearly,  the  right  of 
subrogation  existed  as  against  the  debtor,  and  the  position  of 
the  appellant,  although  he  is  a  third  person,  is  not  such  as  to 
defeat  the  right:  Payne  v.  Hathaway,  3  Vt.  212.  The  money 
was  paid  by  the  appellee  under  the  belief  that  his  mortgage 
became  the  senior  lien,  and  he  is  entitled  to  seize  whatever 
liens  he  paid  that  will  protect  him  from  the  claims  of  persons 
whose  liens  are  junior  to  those  he  paid:  Sidener  v.  Pavey,  77 
Ind.  241;  Johnson  v.  Barrett,  117  Ind.  551;  10  Am.  St.  Rep. 
83;  Morrow  v.  United  States  etc.  Co.,  96  Ind.  21;  Bodkin  v. 
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Mmij  102  lad.  293;  Weiss  ▼.  Ouerineau,  109  Ind.  438;  Cock- 
rum  V.  Westj  122  Ind.  372;  Erwin  r.  Acker,  126  Ind.  133. 
The  appellee  did  not  therefore  redeem  simply  as  a  judgment 
creditor  or  mortgagee,  but  in  the  capacity  of  owner;  for  the 
advancement  of  the  money  to  the  owner  for  that  specific  pur- 
poae,  and  the  use  of  it  for  that  purpose  by  him,  entitle  the 
appellee  to  full  subrogation  to  his  rights.    But  having  re- 
deemed, all  his  rights  as  a  lien-holder  attach,  and  may  be  en* 
forced.    The  redemption,  it  is  true,  was  directly  made  by  the 
judgment  debtor,  but  it  was  made  with  the  money  advanced 
to  him  by  the  appellee  for  that  purpose,  and  one  of  the  prin- 
cipal reasons  for  advancing  the  money  was  to  give  seniority 
to  the  appellee's  mortgage,  so  that  the  redemption  inured  to 
the  benefit  of  the  appellee.     The  authorities  to  which  we  have 
referred  sustain  this  conclusion,  and  it  is  sustained  by  other 
decisions.    It  is  sustained  by  the  cases  which  hold  that  where 
money  is  loaned  to  an  infant,  and  he  uses  it  in  buying  neces- 
saries, the  lender  is  subrogated  to  the  rights  of  the  seller  of 
these  articles:  Price  t.  Sanders,  60  Ind.  310;  Conn'^.  Cohum, 
7  N.  H.  368;  26  Am.  Dec.  746.    It  is  sustained  by  the  cases 
which  hold  that  where  a  party  is  compelled  to  pay  a  bond 
executed  by  an  officer,  he  is  subrogated  to  the  rights  of  the 
state  or  nation  to  whom  the  bond  was  executed:  Hunter  v. 
UniUd  States,  6  Pet.  173;  Robertson  v.  Trigg,  32  Gratt.  76.    It 
is  sustained  by  the  many  cases  which  hold  that  where  one 
pays  off  a  senior  mortgage  upon  a  representation  of  the  mort- 
gagor that  it  is  the  only  lien  on  the  land,  he  is  entitled  to  sub- 
rogation to  the  rights  of  the  mortgagee:  Sidener  v.  Favey,  77 
Ind.  241,  and  authorities  cited. 

The  complaint  states  facts  entitling  the  plaintiff  to  some 
relief,  and  such  a  complaint  is  good  against  a  demurrer,  so 
that  we  need  not  inquire  whether  it  does  or  does  not  entitle 
the  appellee  to  all  the  relief  prayed:  Bayless  y.  QUnn^  72 
Ind.  5. 

Counsel  on  both  sides  assume  that  the  question  as  to  the 
correctness  of  the  ruling  denying  a  new  trial  is  before  us,  and 
we  shall  so  treat  it,  although  it  very  clearly  appears  from  the 
assignment  of  errors  that  no  such  question  is  presented. 

The  only  point  that  we  need  give  attention  in  considering 
the  ruling  denying  the  motion  for  a  new  trial  is  that  made 
by  appellant's  counsel  as  to  the  rule  for  computing  the  time 
for  redemption.  Their  contention  is,  that  as  the  sale  was 
made  on  the  ninth  day  of  June,  1888,  and  the  money  was  paid 
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to  the  clerk  and  a  right  to  redeem  asBerted  on  the  tenth  day 
of  June,  1889,  the  attempt  was  ineflfective.  As  the  nintk 
day  of  June,  1889,  fell  on  Sunday,  the  redemption  was  well 
made  on  the  Monday  following,  provided  a  redemption  on 
Sunday,  the  9th,  would  have  been  effective.  Where  the  last 
day  for  redemption  is  Sunday,  it  may  be  made  on  the  next 
day:  Rev.  Stats.  1881,  sec.  1280;  Hogua  v.  McClintoek,  76 
Ind.  205. 

It  is  contended,  however,  that  the  year  for  redemption  ex- 
pired on  the  eighth  day  of  June,  1889,  and  that  a  redemption 
on  the  ninth  day  of  that  month  would  not  have  been  suffi- 
cient We  think  it  clear  that  the  statutory  rule  for  the  com- 
putation of  time  governs  the  case,  and  under  that  rule  the  dajr 
of  the  sale  must  be  excluded.  Our  decisions  have  applied  the 
rule  to  all  cases  affecting  matters  of  statutory  procedure:  State 
V.  Thorn,  28  Ind.  306;  Towell  v.  HoUmg,  81  Ind.  154;  EnglUk 
V.  Dickey^  128  Ind.  174.  The  decision  in  Liggett  v.  FirefUme^ 
96  Ind.  260,  was  not  directed  to  the  question  of  the  rule  for 
the  computation  of  time;  the  only  question  there  decided  was 
that  the  year  for  redemption  did  not  begin  to  run  until  the 
payment  of  the  bid  by  the  purchaser  at  the  sheriff's  sale. 
What  was  there  said  is  to  be  understood  as  addressed  to  the 
question  there  under  investigation,  and  thus  understood,  it 
does  not  affect  the  question  here  under  consideration. 

Judgment  affirmed. 

Rkoobds — Partiss  Charobd  with  Faotb  OovTAnrn)  nr. — One  pur- 
chasing land  is  charged  with  coostructive  notioe  of  such  entries  in  the 
reception-book  or  index  in  the  registrar's  office  as  are  by  law  required  to  be 
made:  Ahem  t.  Freeman^  46  Minn.  166;  24  Am.  St.  Rep.  206.  A  recorded 
judgment  concerning  land  is  notioe  to  sabsequent  purchasers,  in  the  abeenoe 
of  fraud  or  misrepresentation,  and  equity  will  not  relieve  against  negligeaoe 
in  failing  to  examine  the  record:  Bunn  ▼.  IdncUapf  95  Ma  260;  6  Am.  Sk 
Rep.  48.  Purchasers  of  land  are  deemed  to  have  notice  of  every  faet  die* 
closed  by  the  record  affecting  their  title,  and  every  other  fact  which  an 
inquiry  suggested  by  the  record  would  have  led  up*  to:  McPhenon  v.  BolUnB, 
107  N.  Y.  816;  1  Am.  8t.  Rep.  826,  and  note;  Knapp  t.  BaUeif,  79  Me.  193; 
1  Am.  St.  Rep.  295,  and  note;  Craig  ▼.  Letper,  2  Yerg.  193;  24  Am.  Dec 
479.  For  a  full  discussion  of  implied  or  constructive  notice,  see  note  to 
Parker  v.  Conner,  45  Am.  Rep.  184. 

SuBROOATioN  —  Who  ENTITLED  TO.  —  Mortgagees  discharging  a  pre* 
existing  lien  on  the  mortgaged  premues  are  entitled  to  be  subrogated  thereto^ 
if  they  acted  in  good  faith:  SpaukUmj  v.  ffarvey,  129  Ind.  106;  28  Am.  St. 
Rep.  176.  A  creditor  who,  in  order  to  preserve  his  own  security,  is  oom* 
pelled  to  pay  a  prior  lien  held  by  another  creditor  will  be  subrogated  to  the 
rights  of  such  creditor  to  the  extent  necessary  for  his  own  protection:  JHeif* 
^tim  T.  MUeheU,  106  Mo.  865;  27  Am.  St.  Rep.  850,  and  note.     When 
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ftimtk  dkahMy  «q  obligation  wkidi  primarilj  rette'  npon  mothm*,  h* 
ritooM  be  rahrogatod  to  the  plaeo  of  ih«  iajared  farty  or  tho  ereditor  in 
iMpaeft  to  tbo  party  'who  is  primarily  liabla:  lUgan  t.  New  Tcrk  etc  R.  B, 
Ol,  m  Conn.  184;  »  Am.  81  Bop.  806^  and  note;  Johmmm  v.  BarrtU^  117 
lad.  tf  J;  10  Am.  St.  Bap.  83»  and  note. 

SlTBIIOOATIOH MbRB    VoLVIITKIB    HOT  BSTRLBD   TO. — To   Jutlfy   tho 

ipptiettiofi  of  tho  d<iotrino  of  sabrogation,  tho  ponoa  paying  a  dobt  for 
vhieb  anothor  in  primarily  liablo  mnst  haro  aotod  nndor  tho  oompuliion  of 
Mriag  himaolf  from  loaa,  and  not  aa  a  mere  Toluntoor:  Opp  ▼.  Ward^  12& 
Isd.  Ml;  21  Am.  St,  Rep.  220^  and  note;  Motier'$  Appeal,  itt  Pil  St.  76;  93 
A&  Doa  78%  and  note;  Bunn  r.  Lhnimy^  05  Mo.  250;  6  Am.  St.  Bep.  48, 


Ion.— Wkbv  Kxpt  Aliyx.  —  A  lien  ^ill  be  kept  aliro  under  some  cir* 
cuDflaneeOv  in  favor  of  ono  who  hae  paid  the  lien-holder,  although  tho  latter 
kai  ntisfiad  and  diaehargod  it  of  reoord;  bat  where  the  equity  is  a  latent 
«M,  tha  lian  wiU  not  bo  kept  alive,  to  the  prejudioe  of  a  subsequent  Uma  itU 
fudMaor:  Rkkmrde  ▼.  Or^jUh^  92  Gal.  493;  27  Am.  St.  Kep.  156. 

REDVMmox  —  CoMTUTATioN  ov  Tnu  Toa.  —  If  the  day  of  the  month 

ea  which  tha  right  to  redaem  from  a  tax  sale  falls  on  Sunday,  it  should  not 

bs  eompntod,  and  tbo  ownar  should  be  allowed  all  of  the  following  Monday 

k  which  to  Todaem:  Oage  t.  DamSy  129  111.  236;  16  Am.  St  Rep.  260.    To 

«ba«nadb«t^  •••  Hkikt  t.  Neimm,  45  Kan.  47;  23  Am.  St»  £ap.  709. 


Boos  V.  Morgan. 

cm  IHDIAHA,  tOfll] 

F^nrm  ot  Attorvst  to  Absiojc  Judomsnt  niid  vot  si  Rbgoudsd.  — 
Tha  otatnta  requiring  a  power  of  attorney  to  be  recorded  does  not  apply 
to  a  power  to  aasign  judgments. 

Lddi  or  JoDOMKNT  PAiD  OFT  ElxFT  Altti  bt  Equtty  whsn.  —  When 
tho  pnrehasor  of  land  pays  off  a  Judgment  for  which  he  is  not  liable, 
with  tha  manifest  intention  to  keep  the  lien  thereof  alive,  equity  will 
preserve  it  for  hia  proteotion  and  use  for  equitable  purposes. 

lIxBOsn — DooTRiNn  or,  not  ArpLiCABLS  against  Person  Patzno  Debt 
fOR  Which  Hr  is  not  Liablb.  —  The  technical  doctrine  of  merger 
cannot  be  applied  against  a  person  not  liable  for  a  debt,  who  pays  it  off 
to  pffokeet  property  acquired  from  the  person  primarily  liable. 

MrBORR    wot   PRRVXHTRDb   WHRRR  FrAUD  OU  WrONO  WOULD    RESULT.  — 

Merger  ia  never  prevented  when  fraud  or  wrong  would  result  if  it  were 
defeated.  If  a  legal  rule  secures  justice,  equity  does  nothing  to  defeat 
its  operation,  but  gives  it  complete  and  effective  force. 
9maax9i^  Saui— Lano  Bbtainbd  bt  Dbbtor  to  br  Sold  bbiorv  That 
AURHRD.  — Lend  eubjeet  to  the  lien  of  a  judgment  mnst  be  sold  in  the 
inverse  order  of  its  alienation,  oommencing  with  that  remaining  in  the 
Judgment  debtor,  and  going  next  to  tiiat  last  sold  by  him,  and  one  who 
has  pnrehased  land  from  the  judgment  debtor  while  it  was  subject  to 
the  lien  of  the  judgment  may,  by  a  timely  and  appropriate  application 
to  a  oonrt  of  equity,  compel  the  sheriff  to  first  sell  the  land  remaining 
in  the  hands  of  the  debtor  and  the  lands  sold  by  him  in  the  inverse 
order  of  their  sale. 
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Ekra^Aoaom  ot  Jusomarr,  Eifrmr  or»  SouirALmr  to  VATMMn 

—  Whore  a  Jndgiriikit  oreditor  buys  at  bu  own  ialo^  bu  anky  of  aatu* 

faefcuMi  of  tho  jadgmoit  is  oqaivalont  to  payment  in  money. 
Bmim  am  8Ananu>  JoDouaT  Vum.  —  A  aboriff 'a  nle  npoa  a  asfciaftod 

judgment  ia  Toid. 
JvDOMxiiT  CaxDiioa  Bumro  at  hd  Owv  8iu  hoc  Boka  Tntm  Pua- 

OBAMB.  —  A  judgment  ereditor  who  pnrofaaaea  at  bia  own  aale  la  ohargo* 

able  witb  notioe  of  all  iiroguUritiei^  for  be  it  not  a  homaJttU  purohaeor. 
flKiEOv^a  Salb  Mskblt  lanBOVLAa  wot  CoLi.ATsaAU.T  Attaokabia.  — 

A  aberiif  'a  sale  which  la  merely  iiregnUr  cannot  be  attacked  collaterally. 
Lbtt»  how  Fab  SATisrAonoii  ov  Judomxnt. — A  levy  ia  prima /acie  a 

■atiafaetion  of  the  judgment  to  the  extent  of  the  ralue  of  the  piroperty 

leTiednpoQ. 
JvDOiiBHT  BzxnroinaHBD  bt  SjIb  whbjc.  — The  ode  of  land  under  exeoa* 

tion  and  the  payment  of  the  bid,  when  it  ia  aufficient  to  ntiafy  tho 

amount  due^  extingniah  the  judgment. 

B.  F.  Ibach^  B.  M.  CM^  and  C.  W.  Watkin$,  for  the  appel- 
lant 

/.  B.  K&nner  and  U.  8.  Le$hj  for  the  appellees. 

Elliott,  G.  J.    The  appellant  alleges  in  his  complaint  that 
on  the  fifteenth  day  of  April,  1876,  Milton  Hendrlx  recovered 
a  judgment  against  the  appellee  Lucas  for  $917,  in  the  Hunt- 
ington circuit  court;  that  Lucas  was  then  the  owner  of  three 
parcels  of  land  situate  in  Huntington  County,  and  described 
in  the  complaint;  that  one  of  the  parcels  was  of  the  value  of 
four  hundred  dollars;  that  Lucas  sold  it  to  Henry  Kemp; 
that  the  other  parcel  was  of  the  value  of  twelve  hundred  dol- 
lars; that  Lucas  sold  to  the  appellee  Morgan  the  second  of 
the  parcels  of  land  for  one  thousand  dollars;  that  the  third 
parcel  of  land  was  of  the  value  of  fifteen  hundred  dollars,  and 
was  sold  to  John  Edgar;  that  the  judgment  in  favor  of  Hen- 
drix  was  a  lien  upon  all  of  the  several  parcels  of  land.     The 
complaint  further  alleges  that  after  Morgan  purchased  of 
Lucas  the  second  parcel  of  land,  Lucas  became  the  owner  of 
another  parcel;  that  this  last  or  fourth  parcel  was  purchased 
from  Lucas  by  the  appellant;  that  the  appellant  paid  the  full 
value  of  the  land,  and  received  a  warranty  deed  therefor;  that 
at  the  time  of  his  purchase  of  the  fourth  parcel  of  land  from 
Lucas  the  appellant  had  no  actual  notice  or  knowledge  of  the 
existence  of  the  Hendrix  judgment;  that  Lucas  was,  at  the 
time  of  the  appellant's  purchase,  the  owner  of  personal  prop- 
nrty  of  the  value  of  two  thousand  dollars,  and  real  property  of 
the  value  of  two  thousand  dollars;  that  all  of  this  property 
^»i  I'irz*^^  '"  Huntington  County  and  subject  to  execution. 
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It  is  also  alleged  in  the  complaint  that  Lucas  became  the 
owner  of  another  parcel  of  land  before  the  sale  to  the  appel- 
lant; that  the  land  of  which  he  became  the  owner  was  sold 
by  Lucas  since  the  appellant  became  the  owner  of  the  fourth 
parcel  of  land ;  that  on  the  seventh  day  of  October,  1880,  John 
Morgan  paid  the  Hendrix  judgment;  that  ''Morgan  attempted 
to  take  an  assignment  of  the  judgment,  which  attempt  was 
made  in  the  order-book  by  one  L.  P.  Milligan  under  and  by 
virtue  of  a  pretended  power  of  attorney,  which  power  of  attor- 
ney was  never  recorded";  that  on  the  third  day  of  April, 
1880,  Hendrix  caused  an  execution  to  be  issued  on  his  judg* 
ment;  that  the  sheriff  levied  the  execution,  but  returned  it  with- 
out a  sale,  and  a  venditioni  exponas  was  issued;  that  a  sale  was 
made  of  the  lands  on  this  last  writ,  and  the  lands  purchased 
by  Morgan ;  that  he  entered  satisfaction  on  the  record  of  the 
jadgment  assigned  to  him.  It  is  still  further  alleged  in  the 
complaint  that  the  appellant  had  no  notice  of  the  judgment 
or  the  proceedings  thereunder  until  after  the  sale;  that  he 
then  examined  the  records,  and  found  that  the  judgment  had 
been  entered  satisfied;  that  the  writ  on  which  the  sale  was 
made  was  issued  with  the  entry  of  satisfaction  uncanceled, 
and  without  any  disposition  of  the  property  levied  upon  under 
the  former  writs,  or  any  order  vacating  the  first  sale;  that  the 
appellant  had  no  notice  of  the  last  sale  until  long  after  it  was 
made. 

The  position  first  assumed  by  counsel  is,  that  the  assign- 
ment of  the  judgment  by  Milligan,  the  attorney  in  fact  of  the 
original  judgment  creditor,  was  ineffective  because  the  power 
of  attorney  was  not  recorded.  There  is  no  strength  in  this 
position.  If,  as  the  complaint  tacitly  concedes,  Milligan  was 
the  attorney  in  fact  of  the  judgment  creditor,  the  assignment 
is  not  ineffective  merely  because  the  instrument  investing  the 
attorney  with  authority  was  not  recorded.  The  statute  re- 
quiring a  power  of  attorney  to  be  recorded  does  not  apply  to 
a  power  to  assign  judgments. 

A  more  serious  question  than  that  disposed  of  arises  on  the 
contention  that  Morgan  paid  the  judgment.  The  complaint 
avers  that  he  did  pay  it,  but  it  also  shows  that  he  took  an  as- 
signment of  it.  We  think  it  quite  clear  that  if  Morgan  had 
extinguished  the  judgment  by  payment,  he  could  not  use  it  to 
the  injury  of  the  appellant,  as  the  latter  had  a  right  in  equity 
to  have  the  other  property  of  the  judgment  debtor  first  sub- 
jected to  the  payment  of  the  judgment  lien.    As  Morgan  was 
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not  primarily  liable  for  the  judgment,  and  as  he  did  take  an 
assignment  of  the  judgment,  the  conclusion  required  by  the 
authorities  is,  that  he  did  not  extinguish  the  judgment.  It  is 
settled  beyond  controversy  that  where  the  purchaser  of  land 
pays  off  a  judgment  for  which  liMS  not  liable,  and  there  is  an 
intention  manifested  to  keep  the  lien  alive,  equity  will  pre* 
serve  it  for  his  protection  and  use  for  equitable  purposes: 
Troost  V.  Davia,  81  Ind.  34;  HatUon  v.  Doherty,  109  Ind.  37; 
Strohm  v.  Oood,  113  Ind.  93;  EUtan  v.  Castor,  101  Ind.  426; 
51  Am.  Rep.  754;  Hemti  v.  Powers,  84  Ind.  295;  Lotvrey  v. 
Byers,  80  Ind.  443;  Smith  v.  Ostermeyer,  68  Ind.  432;  Howe  v. 
Woodruff,  12  Ind.  214;  Barnes  v.  Molt,  64  N.  Y.  397;  21  Am. 
Rep.  625.  We  hold,  upon  this  point,  that  the  payment  did 
not  extinguish  the  lien  of  the  judgment;  but  whether  equity 
will  suffer  Morgan  to  use  it  to  the  injury  of  the  appellant  is 
quite  another  question.  That  question  we  will  presently  con- 
sider. All  we  do  now  is  to  adjudge  that  there  was  no  com- 
plete or  absolute  extinguishment  of  the  judgment.  In  holding 
this  we  necessarily  affirm  that  the  case  is  not  within  the  rule, 
that  where  one  pays  off  a  judgment  for  which  he  was  primarily 
liable,  the  judgment  is  extinguished. 

The  authorities  to  which  we  have  referred  conclusively 
answer  the  appellant's  contention  that  as  Morgan  was  the 
owner  of  the  fee,  the  lien  of  the  judgment  was  merged  when 
he  acquired  it  by  assignment  It  is  a  settled  principle  of 
equity  jurisprudence  that  the  technical  doctrine  of  merger  can- 
not be  applied  against  a  party  not  liable  for  a  debt,  who  pays 
it  off  to  protect  property  acquired  from  the  person  primarily 
liable.  The  intention  and  the  situation  of  Morgan  prevented 
a  complete  and  absolute  merger,  and  kept  the  lien  of  the  judg- 
ment alive  in  his  favor  for  equitable  use:  2  Pomeroy's  Eq. 
Jur.,  sees.  791,  792,  797. 

The  remaining  question  upon  this  branch  of  the  case  would 
be  one  of  much  difficulty  if  it  were  not  settled  by  a  former  de- 
cision. Granting  that  there  was  no  complete  extinguishment 
of  the  judgment  either  by  payment  or  by  merger,  there  yet  re* 
mains  the  question.  Can  Morgan  so  use  the  judgment  lien  as 
to  subject  the  land  of  the  appellant  to  sale  to  satisfy  it  7  As 
the  initial  step  in  the  discussion,  we  state,  as  a  fundamental 
principle,  that  merger  is  never  prevented  when  fraud  or  wrong 
would  result  if  it  were  defeated:  Worthington  v.  Morgan^  16 
Sim.  647;  Hutekins  v.  Carleton,  19  N.  H.  487;  McOiven  v. 
Wheelock^  7  Barb.  22.    This  is  a  just  principle,  and  adherence 
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to  it  is  required  by  considerations  of  consistency  as  well  as 
considerations  of  justice.  A  leg<il  rule  stands,  unless  con- 
fronted  bj  a  superior  equity.  If  a  legal  rule  will  secure  jus- 
tice,  equity  will  do  nothing^iL defeat  its  operation,  but,  on  the 
contrary,  will  do  all  in  its  power  to  give  it  complete  and  effect- 
ive force.  If,  therefore,  it  is  not  equitable  to  defeat  merger 
against  the  appellant,  as  to  him  equity  will  give  the  legal  doc- 
trine full  sway,  although  as  to  others  it  may  interpose  to  break 
down  the  rule  of  the  law.  Whether  the  appellant  is  in  such 
a  situation  as  to  ask  equity  to  allow  the  legal  rule  to  take  its 
course,  we  will  hereafter  determine  and  declare.  Another 
matter  demands  consideration  before  examining  the  question 
of  the  influence  exerted  by  the  position  which  the  appellant 
occupies,  and  that  is  this:  Morgan  must  rely  entirely  upon 
equity  to  prevent  a  merger  as  against  the  appellant,  and  if 
what  he  asks  is  unconscionable,  equity  will  not  lend  him  a 
helping  hand.  Equity  keeps  the  judgment  alive  only  that 
it  may  be  used  by  him  for  an  equitable  purpose.  He  cannot, 
therefore,  succeed  upon  equitable  principles,  unless  his  case 
is  one  in  which  good  conscience  requires  that  a  legal  rule  be 
broken  for  his  benefit,  and  the  judgment  kept  alive  in  further- 
anoe  of  justice.  The  legal  rule  is  against  him,  and  only  equity 
can  relieve  him.  His  appeal  is  to  a  court  of  conscience,  and 
it  will  be  fruitless  if  his  case  is  tainted  by  fraud  or  wrong: 
KUU  V.  WiUoUy  130  Ind.  492.  While  it  may  be  true  that 
there  is  no  complete  merger  under  the  legal  rule,  it  does  not 
follow  that  the  judgment  will  be  kept  alive  for  an  inequitable 
purpose. 

We  come  now  to  the  .question,  What  is  the  equity  of  the 
situation?  If  it  is  with  Morgan,  the  appellant  must  fail;  if 
against  him,  the  legal  rule  must,  if  we  adhere  to  principle 
and  do  not  yield  to  the  former  decision,  prevail,  and  the 
appellant  succeed.  Appellees'  counsel  say:  "A  sale  of  one 
tract  of  land  is  not  invalid,  notwithstanding  one  who  was  a 
later  purchaser  might  have  an  order  in  equity  for  a  sale 
in  the  inverse  order  had  he  properly  applied  for  the  same." 
They  cite  Sansberry  v.  Lord,  82  Ind.  521.  It  seems  clear  that 
the  assertion  of  counsel,  if  it  correctly  states  the  rule,  proves 
that  their  client  is  in  no  situation  to  invoke  the  aid  of  equity 
to  overthrow  a  rule  of  law  for  his  benefit,  against  one  possess- 
ing such  equities  as  the  appellant  possesses.  In  the  case  to 
which  counsel  refer  it  was  said:  *^  It  is  presumed  to  be  the 

duty  of  the  judgment  debtor,  as  between  himself  and  his  von- 
AM.  Sr.  Rbp.,  Vol.  XXX.-1S 
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dee,  to  pay  the  judgment,  and  if  he  retains  any  of  the  property 
encumbered  by  it,  a  court  of  equity  will,  without  impairing 
the  lien,  require  the  judgment  creditor  to  first  exhaust  the 
property  held  by  the  debtor  S(^  as  to  protect  his  vendee." 
This  doctrine  is  strongly  against  the  appellee  Morgan,  for  he 
is  here  asking  the  aid  of  equity  to  break  a  legal  rule,  while  he 
is  himself  seeking  to  do  what  equity  condemns,  inasmuch  as 
he  is  asking  equity  to  assist  him,  while  he  is  at  the  same 
time  seeking  to  break  down  the  equitable  doctrine  that  prop- 
erty shall  be  sold  in  the  inyerso  order,  commencing  with  that 
remaining  in  the  judgment  debtor,  and  going  next  to  the 
property  last  sold  by  the  debtor. 

The  rule  that  a  purchaser  of  land  may,  by  a  timely  and 
appropriate  application  to  a  court  of  equity,  have  lands  re- 
maining in  the  debtor  first  sold,  and  lands  sold  in  the  inverse 
order  of  their  sale  by  the  debtor,  is  a  familiar  and  well-estab- 
lislied  one:  Rickey  v.  Merritt,  lOS  Ind.  347;  RiUer  v.  Cast,  99 
Ind.  80;  Caley  v.  Morgan,  114  Ind.  360;  12  Am.  A  Bng.  Bncy. 
of  Law,  216,  note  1.     But  the  case  of  Caley  ▼.  Morgan,  114 
Ind.  350,  while  fully  recognizing  the  principle  stated  by  us, 
adjudged  that  it  is  not  applicable  to  such  a  case  as  this,  for 
the  reason  that  the  owner  of  the  land  did  not  ask  the  assist- 
ance of  a  court  of  equity  before  the  sale.    The  decision  in 
that  case,  although  not  directly  conclusive,  because  the  par- 
ties here  are  not  the  same  as  in  that  case,  must,  as  we  sup- 
pose, be  regarded  as  decisive  of  the  question  here  under 
immediate   mention,  inasmuch  as  the  judgment  there  in- 
volved, and  the  questions  there  under  discussion,  were,  with 
one  exception,  the  same  as  those  here  under  consideration. 
We  yield  to  the  decision  in  the  case  referred  to  with  reluc- 
tance, because  we  are  strongly  impressed  with  the  belief  that 
it  was  not  well  decided,  inasmuch  as  we  believe  that  while 
there  was  not  a  complete  merger,  Morgan  cannot  escape  the 
legal  rule  for  the  purpose  of  using  the  judgment  in  violation 
of  an  equitable  principle. 

There  is  in  the  present  case  one  important  and  material 
fact  not  in  the  case  of  Caley  v.  Morgan^  114  Ind.  350.  That 
fact  is  this:  Morgan  caused  the  land  to  be  exposed  to  sale 
without  having  the  first  sale  set  aside,  or  the  entry  of  satis- 
faction made  by  him  vacated.  That  fact  was  not  considered 
in  the  case  referred  to,  so  that  there  is  no  judgment  upon  it 
As  the  record  exhibited  the  facts,  the  judgment  was  satisfied, 
the  first  sale  effectivei  and  Morgan's  rights  under  that  sale 
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complete.  It  is  no  doubt  trae  that  the  appellant  was  charged 
with  such  notice  as  the  record  imparted,  and  that  his  aver- 
ment that  he  had  no  actual  notice  of  the  judgment  lien  is  un« 
availing:  Taylor  v.  Morgatij  86  Ind.  295.  But  he  had  a  right 
to  rely  upon  the  whole  record,  and  part  of  the  record  informed 
him  that  the  judgment  was  satisfied,  and  that  part  of  the  rec- 
ord was  made  by  Morgan  himself.  If  the  appellant  is  bound 
by  the  record,  so,  also,  is  Morgan.  In  our  judgment,  Morgan 
had  no  right  to  disregard  the  first  sale  at  his  own  pleasure, 
and  make  a  second  one  after  having  the  judgment  entered 
satisfied.  If  a  stranger  had  bought  the  property,  we  think  it 
quite  clear  that  Morgan  could  not,  by  his  own  act,  have 
treated  the  sale  as  a  nullity.  The  sale  was  complete,  the 
receipt  of  Morgan  to  the  sheriff  for  the  price  of  the  property 
was  as  effective  as  payment  in  actual  money  would  have 
been,  for  it  is  settled  that  where  a  judgment  creditor  buys  at 
his  own  sale  his  entry  of  satisfaction  of  the  judgment  is  equiv- 
alent to  payment  in  money,  inasmuch  as  there  is  no  reason  for 
going  through  the  empty  form  and  idle  ceremony  of  handing 
the  money  over  to  the  sheriff  and  then  receiving  it  back  from 
him.  It  is  also  well  settled  that  a  sale  upon  a  satisfied  judg- 
ement is  void:  ChajAn  v.  McLaren^  105  Ind.  563;  Myers  v. 
*  Cochran^  29  Ind.  256;  Slats  v.  Salyers,  19  Ind.  432;  Laval  v. 
Rowley y  17  Ind.  36. 

Morgan  was  the  purcl^ser  at  his  own  sale,  and  even  in 
ordinary  cases  would  be  held  chargeable  with  notice  of  all 
irregularities,  for  he  does  not  occupy  the  position  of  a  bona 
fide  purchaser:  Raub  v.  Heathy  8  Blackf.  575;  Harrison  v.  Doe^ 
2  Blackf.  1;  Keen  v.  Preston^  24  Ind.  395;  Hamilton  v.  Burch^ 
28  Ind.  233;  Piel  v.  Brayer,  30  Ind.  332;  95  Am.  Dec.  699; 
Bole  V.  Newberger^  81  Ind.  274;  Camahan  v.  Yerkes^  87  Ind. 
62;  Shirk  v.  Thomas,  121  Ind.  147;  16  Am.  St  Rep.  381,  and 
authorities  cited;  Warren  v.  Hull^  123  Ind.  126;  Johnson  v. 
Jless,  126  Ind.  298  (311).  If  a  third  person  had  bought  the 
land  at  tiie  first  sale,  and  had  paid  his  bid,  the  receipt  of  the 
amount  paid  by  such  purchaser  by  the  execution  creditor 
would  unquestionably  have  extinguished  the  judgment:  Klip^ 
pel  V.  Shields,  90  Ind.  81;  Shields  v.  Moore,  84  Ind.  440;  Moon 
V.  Jennings,  119  Ind.  130;  12  Am.  St  Rep.  383;  Kreiderv, 
Isenbiee,  123  Ind.  10. 

The  appellee  directs  our  attention  to  several  authorities, 
which  we  have  examined,  but  we  find  nothing  in  them  which 
opposes  the  conclusion  we  have  stated.     The  case  of  Harrison 
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V.  Doe^  2  Blackf.  1,  is  adverse  to  the  appellees,  for  in  that  case 
it  was  held  that  the  safe  was  void  as  to  the  execution  creditor 
purchasing  at  his  own  sale,  but  it  is  tacitly  asserted  that  the 
rule  would  have  been  different  had  the  laud  been  bid  off  by  a 
bona  fide  purchaser  at  the  sheriff's  sale.  The  decision  In 
Mor88  V.  DoCf  2  Ind.  65,  is,  that  a  sale  where  there  is  no  ap- 
praisement is  void;  and  the  decision  in  Fletcher  v.  Holmes^  25 
Ind.  458,  is  to  the  same  effect.  In  Davis  v.  Campbell^  12  Ind. 
192,  it  was  held  that  a  sheriff's  sale  could  not  be  successfullj 
attacked  in  a  collateral  proceeding  upon  the  ground  that  the 
sheriff  refused  to  levy  on  personal  property  of  the  debtor.  It 
is  evident  that  none  of  these  cases,  nor  any  of  a  similar  type, 
is  in  point  here;  for  here  there  is  of  record  a  satisfaction  of  the 
judgment. 

We  agree  fully  with  the  statement  of  appellee's  counsel  that 
there  are  cases  where  a  levy  may  be  abandoned,  but  we  cannot 
agree  that  the  rule  that  a  levy  may  be  abandoned  controls 
such  a  case  as  this,  where  the  record  affirmatively  shows  that 
the  first  sale  operated,  prima  facie  at  least,  to  satisfy  the  judg- 
ment.    There  is  here  much  more  than  an  abandonment  of  a 
levy  and  much  more  than  the  abandonment  of  a  void  sale, 
for  the  sale  was,  so  far  as  the  record  shows,  so  effective  as  to. 
induce  the  judgment  creditor  to  satisfy  the  judgment  of  rec- 
ord.    Presumptively,  at  least,  the  sale  was  not  void  or  even 
voidable.     If  it  was  not  void,  the  appellees  had  no  right,  at 
their  sole  pleasure  and  mere  will,  to  treat  it  as  of  no  effect. 
They  cannot  occupy  inconsistent  positions  at  their  own  voli* 
tion.    The  argument,  and  it  is  a  sound  one,  that  a  merely 
irregular  sale  cannot  be  collaterally  attacked,  strikes  strongly 
at  the  very  foundation  of  the  appellee's  position.     If  an  irreg- 
ular sale  cannot  be  collaterally  assailed,  certainly  the  judg- 
ment creditor  cannot,  at  his  mere  will  or  pleasure,  repudiate  it 
and  again  expose  the  property  to  sale.     He  must  first  get  rid 
of  his  own  sale  and  his  own  entry  of  satisfaction.    The  ap- 
pellee Morgan  had  a  right  to  have  the  sale  vacated  if  it  waf 
illegal  or  irregular:  Clayton  v.  Glover^  3  Jones  Bq.  371;  Oal* 
breath  v.  Drought,  29  Kan.  711.     But  having  made  the  sale, 
purchased  the  property,  entered  the  judgment  satisfied  of  rec- 
ord, he  has  no  right  to  ask  that  it  shall  be  presumed,  as 
against  a  bona  fide  purchaser  from  the  judgment  debtor,  that 
the  sale  was  illegal.     It  is  settled  that  prima  facie  a  levy  is  a 
satisfaction  of  the  judgment  to  the  extent  of  the  value  of  the 
property  levied  upon:  McCabe  v.  Ooodwinef  65  Ind.  283,  and 
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iQthorities  cited;  Mclver  v.  BaUardy  96  Ind.  76;  Harmm  t. 
8uUe^  82  Ind.  197.  There  is  much  more  reason  for  applying 
the  presumption  of  satisfaction  to  such  a  case  as  this,  than  to 
a  case  where  there  is  nothing  more  than  a  levy,  for  here  there 
was  a  sale,  and  as  the  record  made  by  Morgan  himself  affirm- 
atively shows,  a  satisfaction  of  the  judgment. 

We  adjudge,  without  going  further  in  this  case,  for  there  is 
no  necessity  for  doing  so,  that  the  complaint  shows  a  prima 
fade  satisfaction  of  the  judgment  upon  which  the  land  was 
sold,  and  that  the  complaint  i/s  at  least  sufficient  to  drive  the 
appellees  to  answer. 

Judgment  reversed. 

MsRosR  ~  Whvn  ths  Dootrtns  doss  vot  Atplt.  —  A  debtor  exeeafced 
»  mortgage  as  security  for  a  liability  incarred  by  his  surety.  Afterwards^ 
tbe  surety  paid  the  debt»  and  the  debtor  deeded  the  land  to  him,  subject  to 
the  mortgage,  with  the  proviso  that  it  was  to  remain  open.  There  was  no 
merger:  Agne^a  ▼.  Charlotte  etc  R.  R,  Co.,  24  S.  C.  18;  68  Am.  Rep.  237. 
Merger  does  not  occur  where  a  mortgagee  purchases  the  equity  of  redemp- 
tion, if  it  is  to  his  adrantage  to  keep  the  mort^icage  aliye,  and  it  can  be  done 
without  prejudicing  the  rights  of  the  mortgagor  or  third  persons:  Vannice  t. 
Bergen,  16  Iowa,  555;  85  Am.  Dec.  631,  and  note.  The  purchase  of  a  senior 
mortgage  by  the  purchaser  of  the  equi':y  of  redemption  to  protect  his  title 
does  not  create  a  merger  so  as  to  extinguish  the  lien  of  the  mortgage  in  favor 
of  the  intermediate  mortgagee:  MilUpaugh  T.  McBride,  7  Paige,  509;  34  Am. 
Dec.  300,  and  note.  See  also  Hunt  v.  BurU,  14  Pick.  374;  26  Am.  Deo.  400^ 
and  note. 

Obdkr  ov  Sals  of  Lands  to  Satisfy  Judqmsnt. — The  land  last  sold 
by  a  judgment  debtor  is  first  subject  to  be  applied  to  the  satisfaction  of  a 
judgment  lien  upon  it  and  lands  previously  sold:  Rodger§  ▼.  MeCluer,  4 
Oratt.  81;  47  Am.  Dec  715,  and  note,  in  which  eases  are  cited  holding  that 
where  lauds  subject  to  a  judgment  are  sold,  they  are  liable  in  the  inverse 
order  of  their  alienation. 

Sheriff's  Sals  —  Irrboularitt  ^  Collatsral  Attack.  —  The  failure 
of  a  sheriff  to  post  a  notice  of  the  sale  of  land  under  execution  in  front  of  the 
eoort-bouse,  as  required  by  law,  is  an  irregularity  which  cannot  affect  the 
title  of  an  innocent  purchaser  in  a  collateral  proceeding:  BvanM  v.  RobberwHf 
S2  Mow  192;  1  Am.  8t^  Rep.  701,  and  note.  See  also  Johnaon  v.  Murrag, 
112  Ind.  154;  2  Am.  St.  Rep.  174,  and  note  on  irregular  execution  sales. 

JVIXSMSNT  —  EmTRT  OF  SATISFACTION,  WHXTHSR  EZTINOUISHBS  JUDOMSHT. 

—The  entry  of  satisfaction  of  a  judgment  doaa  not  extinguish  the  judgment 
except  in  favor  of  intervening  liens:  Moaer^9  Appeal,  56  Pil  St  76;  93  Am. 
Dec  783.  An  execntion  indorsed  "satisfied"  in  the  sheriff's  offioe  may  bo 
shown  not  to  have  been  fully  paid,  and  will  retain  its  lien  for  the  unpaid 
balance  as  against  other  creditors:  Sinu  v.  Campbell,  1  McCord  £q.  53;  16 
Am.  Dee.  595. 

ExBConoN  —  DiflCHAROS  OF.  —  A  payment  to  the  sheriff  disehai^es  sn 
execution:  Den  v.  Roberta,  11  Ired.  424;  53  Am.  Dec.  419,  and  note.  The 
payment  to  a  sheriff  on  the  foot  of  9k.fieri  faeiae  discharges  the  judgment  as 
It  tiM  debtors  £oa$  v.  Updegrove^  5  Pa.  St.  516;  47  Am.  Dec  425. 
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Judgment —Lbyt  or  BxBounoir,  how  Fab  SxTisFAonov  ok — A  lavy 
on  personal  property  sufficient  to  satisfy  an  ezecntion  is  prima  facte  a  sal 
faction  of  it:  Doe  ▼.  Hamilton^  23  Miss.  496;  57  Am.  Dec.  149,  and  note; 
fxtrU  Lawrence,  4  Cow.  417;  16  Am.  Dec  386,  and  note.  An  ezecntion  ie 
satisfied  to  the  extent  of  the  valae  of  the  property  levied  npon,  where  MiGli 
property  has  been  lost  to  the  defendant  by  the  miscondnoi  or  neglect  of  th* 
sheriff:  Walker  r.  CammonweaUh,  18  Oratt.  13;  98  Am.  Deo.  631,  and  note. 
A  valid  and  subsisting  levy  ypon  sufficient  personal  property  ia  at  least  a 
satisfaction  §ub  modo  of  the  judgment:  First  Nat,  Bank  r,  Rogers^  13  Minn. 
407;  97  Am.  Dec.  239.  See  also  TrapnaU  v.  Ridtardmm,  18  Ark.  543;  58  Anu 
Dec  838,  and  extended  note  35(V-363,  in  which  this  enbjeot  is  thoroughly 
discussed. 

A  SuBsi^nsiCT  Sals  under  a  SATiariXD  Execution  n  VoiDb  and  th« 
purchaser  at  such  sale  obtains  no  title:  Den  t.  Boberts,  11  Ired.  424;  53  Am. 
Dec.  419,  and  note.  See  also  Doe  v.  FngersoU,  11  Smedes  k  H.  249;  49  Am. 
Dec.  57,  and  note  with  cases  collected. 

Judgment  Creditob  Purchasing  at  his  Own  Sals — Whether  Bona 
Fide  Purchaser.  —  A  judgment  creditor  purchasing  at  the  execution  sal* 
is  chargeable  with  notice  of  all  irregularities  in  the  proceedings:  Snuth  t. 
Buntoon,  134  111.  24;  23  Am.  St  Rsp.  646.  Where  the  owner  of  a  judg- 
ment  under  which  land  is  sold  at  execution  sale  becomes  the  purohaser  at 
such  sale,  he  takes  tlie  land  charged  with  all  the  equities  to  which  it  is  flub« 
jecfc:  BarneU  v.  Vincent,  69  Tex.  685;  5  Am.  St.  Rep.  98,  and  note.  The 
purchaser  at  a  sheriff's  sale,  who  is  also  the  plaintiff  in  execution  to  wboni 
the  money  is  payable,  and  who  therefore  parts  with  no  money,  is  not  a  pur- 
chaser  for  a  valuable  consideration:  WUliamM  ▼•  HoUingstPorth,  1  Stroh.  Eq. 
103;  47  Am.  Dec.  527.  A  judgment  creditor  purchasini;  at  his  own  sale, 
without  notice,  is  a  bona  fide  purchaser  within  the  California  registration 
act:  RwiJbet  r.  JVaison,  12  Cal.  363;  73  Am.  Dec  548. 


Erwin  Lanb  Paper  Company  v.  Farmers'  Na- 
tional Bank  op  Oonstantinb, 

[180  Indiana,  807.] 

Fromissort  Note  Payable  to  Cashier  of  Bank  mat  be  Surd  oh  bt 
Bank.  —  A  promissory  note  made  payable  to  the  cashier  of  a  bank  is  to 
be  deemed  payable  to  the  bank,  and  the  bank  may  sne  thereon  at  pajrae. 

H.  C.  Dodge  and  J.  S.  Dodge,  for  the  appellants. 
Howell^  Carr,  and  Barnard^  for  the  appellee. 

Miller,  J.  The  only  question  discussed  in  the  briefs  of 
counsel  is  the  sufficiency  of  the  complaint^  which  has  been 
challenged  for  the  first  time  in  this  court 

This  was  an  action  by  the  appellee  against  the  appellants 
upon  a  promissory  note  made  payable  to  '*  Charles  H.  Barry, 
Jr.,  cashier  of  the  Farmers'  National  Bank  of  Constantine.'^ 
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The  complaint  declares  upon  the  note  as  being  made  payable 
to  the  bauk. 

The  only  objection  urged  to  the  sufficiency  of  the  complaint 
iSy  that  the  note  is  payable  to  Barry,  and  not  to  the  bank. 

A  note  payable  to  the  cashier  of  a  bank  is  to  be  deemed 
payable  to  the  bank,  and  the  bank  may  sue  thereon  as  payee: 
Nave  v.  HadUy^  74  Ind.  165,  and  cases  cited. 

Judgment  affirmed.  

BA2fKfl.^Iit  iht  Absence  of  any  ihowing  limiting  the  power  ol  a  bank 
cuhier,  mm  eneh,  he  may  oollect  a  note  due  the  bank,  and  to  that  end  may 
bring  snit  on  it:  Young  ▼.  Hudaon,  99  Ma  102L  The  cashier  of  a  bank  is 
the  officer  whose  duty  it  is  to  receive,  directly  or  through  sulM>rdinate  officers, 
the  funds  of  the  bank,  and  conduct  its  moneyed  operations;  MerchanU*  Bank 
▼.  RawU^  7  Ga.  191;  50  Aol  Dec.  394.  See  extended  note  to  Coner  ▼.  Paul^ 
77  Am.  Deo.  759,  on  the  implied  powers  oF  bank  cashiers.  A  cashier  may 
recoTer  upon  money  counts  the  amount  of  a  bill  of  exchange  drawn  payable 
to  him  and  accepted  for  value,  although  he  holds  the  bill  in  trust  for  the 
bsnk:  J6hm»on  v.  CaUm,  27  Vt.  87;  62  Am.  Dec.  622,  and  note.  A  note 
made  payable  to  a  town  treasurer  by  name  may  be  sued  on  by  the 
town:  Allingiony.  Hinds,  1  D.  Chip.  431;  12  Am.  Deo.  704,  and  extended 
note,  diBcussting  suits  by  principals  on  notes  to  agents.  The  case  of  Rose  t. 
Lafan^  2  Speers,  424,  42  Am.  Dec.  376,  is  opposed  to  the  principal  case.  la 
that  case  it  was  held  that  "  cashier,"  subjoined  to  the  name  of  a  party  ia 
whose  favor  a  bill  of  exchange  has  been  accepted,  is  a  mere  descriptio  persona, 
and  the  legal  title  vests  in  the  party  personally.  It  implies  no  benefit  to 
the  bank  of  which  the  party  may  be  cashier. 


Reinkbn  u  Fuehbing. 

(180  IllDIAilA,8S2.] 

TixB  Ain>  ABSKSsminra,  Distinction  bstwssn. — There  Is  a  dear  dis- 
tinction between  taxes  and  assessments.  Taxes  are  impositions  for  pur* 
poses  of  general  revenue;  assessments  are  special  and  local  impositions 
upon  property  in  the  immediate  vicinity  of  an  improvement  for  the  pub- 
lic welfare,  which  are  necessary  to  pay  for  the  improvement,  and  laid 
with  reference  to  the  special  benefits  which  such  property  derives  from 
the  expenditure. 

AttlSSHBNT  ON  AbUTTINO  PrOFERTT  FOB  SWBSFINO    StBEST  18  NOT  TaX. 

—  An  assessment  made  against  the  owners  of  property  abutting  on 
streets  required  to  be  swept  and  sprinkled,  for  the  purpose  of  paying  the 
expense  of  such  sweeping  and  sprinkling,  is  not  a  tax,  bnt  a  local  assess* 
ment,  and  a  statute  authorizing  such  an  assessment  does  not  violate  a 
constitutional  provision  requiring  an  equal  and  uniform  rate  of  taxation. 

POUOB   POWKB,    LOOAX.    ASSSSSMKNTS  FOR  SWBBFINO  STREETS  PRCPER   Bx- 

BR0I8B  ov.  —  Since  the  public  in  general  has  an  interest  in  keeping  the 
streets  free  from  filth,  a  city  may,  in  exercising  the  police  power  con- 
ferred Qpon  it  by  the  state,  order  them  swept;  and  as  the  abutting  prop- 
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•rtj  owntr  darivet  a  benefit  from  sach  sweeping  not  enjoyed  by  the 
general  pnblie,  he  may  be  required  by  assessment  to  pay  the  expense  of 
such  sweeping;  and  such  an  assessment  does  not  amount  to  a  taking  of 
private  property  without  compensation  and  without  due  process  of  law. 

Fbofirtt  Ownsa  Assessbd  mat  also  bb  Tazbd  Gbkbrallt.  » Since  a 
property  owner  assessed  for  the  expense  of  sweeping  the  street  in  front 
of  his  lot  is  fully  compensated  for  his  outlay  in  the  enhanced  valne  of 
his  property,  he  may  be  taxed  generally,  also,  with  the  balance  of  the 
public  for  cleaning  other  streets  in  which  the  public  alone  have  an  in- 
terest, and  which  cannot  be  swept  as  the  streets  upon  which  his  prop- 
erty abuts. 

0ntBXT  CK03SIHG9,  Statutb  Authorizino  Assbssmbnt  fob  Swbbpino  of, 
VOT  Ibtalid.^  The  fact  that  a  statute  authorising  the  assessment  of 
property  for  the  sweeping  of  streets  contemplates  the  sweeping  of  the 
crossings  does  not  render  it  invalid,  since  it  cannot  be  said  that  tho 
property  owners  do  not  receive  a  special  benefit  from  keeping  them  dean. 

0.  S,  Denny  and  W,  F,  Elliott,  for  the  appellant. 
A.  L,  Mason,  for  the  appellees. 

Coffey,  J.  The  appellees  brought  this  suit  in  the  Marion 
County  circuit  court  to  foreclose  a  lien  for  the  amount  assessed 
against  the  appellant's  real  estate  for  sweeping  the  street  in 
front  of  his  property  in  the  city  of  Indianapolis,  under  a  con- 
tract made  between  the  city  and  the  appellees  pursuant  to  the 
provisions  of  the  city  charter.  A  demurrer  to  the  complaint 
was  overruled,  and  the  appellees  had  judgment,  from  which 
this  appeal  is  prosecuted. 

The  charter  of  the  city  of  Indianapolis  is  found  in  the  acts 
of  the  general  assembly  of  1891,  page  137.  It  provides  for  the 
mode  of  improving  the  streets  and  the  payment  for  such  im-' 
provements,  and  confers  on  the  city,  through  its  proper  officers, 
the  power  to  make  contracts  for  sprinkling  and  sweeping  such 
streets  in  the  city  as  it  may  deem  proper,  and  to  assess 
against  the  property-holders  abutting  on  such  streets  the  cost 
of  such  sprinkling  and  sweeping.  The  only  question  before 
us  for  decision  relates  to  the  constitutionality  of  so  much  of 
the  act  as  authorizes  the  city  to  contract  for  sprinkling  and 
sweeping  the  streets  at  the  cost  of  the  property-holders  along 
the  line  of  such  streets,  it  being  contended  by  the  appellant 
that  these  provisions  are  unconstitutional  for  the  reasons,— 
1.  That  it  violates  the  provisions  of  our  state  constitution  re- 
quiring an  equal  and  uniform  rate  of  taxation.  2.  Because, 
even  if  the  city  has  power  to  compel  abutting  property  owners 
to  pay  for  sweeping  the  streets  in  front  of  their  property,  it 
has  no  power  to  compel  them  to  do  so,  and  at  the  same  time 
oompel  them  to  pay  into  the  general  fund  a  part  of  the  cost 
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of  cleaning  other  streets,  as  provided  for  in  the  act.  3.  Be- 
cause the  proceeding  which  the  act  attempts  to  authorize 
amoants  to  a  taking  of  private  property  without  due  compen- 
sation and  due  process  of  law. 

To  support  his  contention  as  to  the  first  proposition  pre- 
sentedf  the  appellant  relies,  to  some  extent,  upon  the  case  of 
Oridley  v.  City  of  Bloomington,  88  111.  654;  80  Am.  Rep.  566; 
and  the  case  of  City  of  Chicago  v.  (yBrieny  111  111.  532;  53 
Am.  Rep.  640.  These  cases  hold  that  an  ordinance  making 
it  the  duty  of  the  owner  or  person  occupying  premises  abut- 
ting upon  a  street  to  keep  the  sidewalks  free  from  snow  and 
ice,  and  providing  for  the  enforcement  of  such  ordinance  by 
the  infliction  of  penalties,  is  void.  The  cases  seem  to  rest, 
principally,  upon  the  peculiarity  of  the  laws  of  the  state  of 
Illinois,  under  which  the  lot-owner  does  not  own  the  fee  in 
the  street.  The  last  case,  however,  was  decided  by  a  divided 
court,  three  of  the  judges  refusing  to  concur  in  the  conclusion 
reached. 

The  authorities  make  a  clear  distinction  between  the  word 
''taxation"  and  the  word  ** assessment."  "'Taxes'  are  im- 
positions for  purposes  of  general  revenue;  'assessments'  are 
*  special  and  local  impositions  upon  property  in  the  imme- 
diate vicinity'  of  an  improvement  for  the  public  welfare, 
'  which  are  necessary  to  pay  for  the  improvement,  and  laid 
with  reference  to  the  special  benefits  which  such  property 
derives  from  the  expenditure ' ":  Palmer  v.  Siumph^  29  Ind. 
329. 

This  distinction  is  recognized  in  nearly  all  the  states  of  the 
Union.  For  a  collection  of  the  authorities  upon  this  subject, 
see  the  case  above  cited. 

The  assessment,  therefore,  made  against  the  owners  of  prop- 
erty along  the  streets  required  to  be  swept,  under  the  act  in 
question,  to  pay  the  expense  of  such  sweeping,  is  not  a  tax, 
but  a  local  assessment. 

The  question  is  then  presented  as  to  whether  a  local  assess- 
ment for  this  purpose  can  be  sustained  under  our  constitu* 
tion. 

If  it  can  be  sustained  at  all,  it  must  be  upon  the  ground 
that  it  is  the  proper  exercise  of  the  police  power  of  the  state, 
and  a  special  benefit  to  the  abutting  property  owner. 

The  power  of  a  municipal  corporation  to  order  sidewalks  of 
a  particular  kind,  and  to  assess  against  the  abutting  property 
owner  an  amount  necessary  to  pay  for  the  same,  and  to  pay 
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for  keeping  the  same  in  repair  and  proper  condition  for  the 
use  of  the  public,  is  generally  upheld  upon  the  ground  that  it 
is  proper  exercise  of  the  police  power  of  the  8tat<$:  Goddard^ 
Petitioner,  etc.,  16  Pick.  504;  28  Am.  Dec.  259;  Palmer  v.  Way^ 
6  Col.  106;  Cooley  on  Taxation,  896,  397;  State  etc,  v.  Mayor 
eU.,  37  N.  J.  L.  416;  18  Am.  Rep.  729;  Kirhy  v.  Boylston,  14 
Gray,  249;  74  Am.  Dec.  682;  Pedrkk  v.  BaU^y,  12  Gray,  161; 
Moore  v.  Gadsden,  93  N,  Y.  12;  Hartford  v.  Talcott,  48  Conn. 
625;  40  Am.  Rep.  189. 

Judge  Cooley  says:  ^^The  cases  of  assessments  for  the 
construction  of  walks  by  the  side  of  the  streets,  in  cities  and 
other  populous  places,  are  more  distinctly  referable   to  the 
power  of  police.    These  foot-walks  are  not  only  required,  as 
a  rule,  to  be  put  and  kept  in  proper  condition  for  use  by  the 
adjacent  proprietors,  but  it  is  quite  customary  to  confer  by 
the  municipal  charters  full  authority  upon  the  municipalitiee 
to  order  the  walks  of  a  kind  and  quality  by  them  prescribed 
to  be  constructed  by  the  owners  of  adjacent  lots  at  their  own 
expense,  within  a  time  limited  by  the  order  for  the  purpose, 
and  in  case  of  their  failure  so  to  construct  them,  to  provide 
it  shall  be  done  by  the  public  authorities,  and  the  cost  col- 
lected from  such  owners,  or  made  a  lien  upon  their  property. 
When  this  is  the  law,  the  duty  must  be  looked  upon  as  being 
enjoined  as  a  regulation  of  police,  because  of  the  peculiar  in* 
terest  such  owners  have  in  the  walks,  and  because  their  sit- 
uation gives  them  peculiar  fitness  and  ability  for  performing, 
with  promptness  and  convenience,  the  duty  of  putting  them 
in  proper  state,  and  of  afterwards  keeping  them  in  a  condition 
suitable  for  use":  Cooley  on  Taxation,  396,  397. 

Assuming,  as  held  by  these  authorities,  that  the  power  to 
make  local  assessments  to  pay  for  local  improvements  or  ben- 
efits is  to  be  referred  to  the  police  power  of  the  state,  we  are 
naturally  led  to  inquire  whether  the  assessments  provided  for 
in  the  charter  now  under  consideration  amount  to  a  taking  of 
private  property  without  compensation  and  without  due  pro- 
cess of  law,  as  contended  by  the  appellant. 

Mr.  Sedgwick,  in  his  valuable  work  on  statutory  and  con- 
stitutional law,  434,  says:  "The  clause  prohibiting  the  taking 
of  private  property  without  compensation  is  not  intended  as 
a  limitation  of  the  exercise  of  those  police  powers  which  are 
'ieceseary  to  the  tranquillity  of  every  well-ordered  community, 
"^or  of  that  general  power  over  private  property  which  is  ne- 
<5e88ary  for  the  orderly  existence  of  all  governments.     It  has 


Feb.  1892.]  Reinken  v.  FuEnEiNQ.  251 

always  been  beld  that  the  legislature  may  make  police  regu* 
lations,  although  they  may  interfere  with  the  fall  enjoyment 
of  private  property,  and  though  no  compensation  is  given." 

Judge  Dillun,  in  his  work  on  municipal  corporations  (vol. 
1,  p.  212),  says:  '^  Every  citizen  holds  his  property  subject 
to  the  proper  exercise  of  this  [police]  power,  either  by  the 
state  legislature  directly,  or  by  public  or  municipal  corpora- 
tions to  which  the  legislature  may  delegate  it  .  •  •  .  It  is 
well  settled  that  laws  and  regulations  of  this  character,  though 
they  may  disturb  the  enjoyment  of  individual  rights,  are  not 
unconstitutional,  though  no  provision  is  made  for  compensa- 
tion for  such  disturbances If  he  suffers  injury,  it  is 

either  damnum  absque  injuria^  or  in  the  theory  of  the  law,  he 
is  compensated  for  it  by  sharing  in  the  general  benefits  which 
the  regulations  are  intended  and  calculated  to  secure." 

In  the  case  of  Goddardy  Petiiwnery  etc,  16  Pick.  504, 28  Am. 
Dec.  259,  in  speaking  of  an  ordinance  which  required  the 
abutting  property  owners  to  keep  the  sidewalks  free  from  snow 
and  ice,  the  supreme  court  of  Massachusetts  said:  ''But  we 
think  it  is  rather  to  be  regarded  as  a  police  regulation,  requir- 
ing a  duty  to  be  performed,  highly  salutary  and  advantageous 
to  the  citizens  of  a  populous  and  closely  built  city,  and  which 
is  imposed  upon  them  because  they  are  so  situated  as  that 
they  can  most  promptly  and  conveniently  perform  it,  and  it 
is  laid,  not  upon  a  few,  but  upon  a  numerous  class,  all  those 
who  are  so  situated,  and  equally  upon  all  who  are  within  the 

description  composing  the  class Although  the  sidewalk 

is  part  of  the  public  street,  and  the  public  have  an  easement 
in  it,  yet  the  adjacent  occupant  often  is  the  owner  of  the  fee, 
and  generally  has  some  peculiar  interest  in  it  and  benefit  from 
it  distinct  from  that  which  he  enjoys  in  common  with  the 
rest  of  the  community.  He  has  this  interest  and  benefit,  often 
in  accommodating  his  cellar  door  and  steps,  a  passage  for 
fuel,  and  the  passage  to  and  from  his  own  house  to  the  street. 
....  For  his  own  accommodation  he  would  have  an  interest 
in  cleaning  the  snow  from  his  own  door.  The  owners  and  oc- 
cupiers of  house-lots  and  other  real  estate,  therefore,  have  an 
interest  in  the  performance  of  this  duty,  peculiar  and  some- 
what distinct  from  that  of  the  rest  of  the  community." 

The  case  of  ViUage  of  Carthage  v.  Frederick,  122  N.  Y.  268, 
19  Am.  St.  Rep.  490,  involved  the  validity  of  an  ordinance 
which  required  the  owners  of  abutting  property  to  keep  the 
sidewalks  adjacent  to  their  property  free  from  snow  and  ice 
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at  their  own  expense,  and  after  a  careful  review  of  some  of 
the  authorities  above  cited,  the  court  of  appeals  reached  the 
conclusion  that  the  ordinance  was  valid  as  a  reasonable  exer- 
cise of  the  police  power  of  the  state. 

The  principles  which  rule  the  cases  above  cited  cannot,  in 
our  opinion,  be  distinguished  from  the  principles  which  rule 
the  case  at  bar.  Of  course,  it  is  not*  claimed  that  in  the  exer- 
cise of  the  police  power  such  assessments  conld  be  made  and 
collected  from  the  abutting  property  owner  unless  he  had  a 
special  interest  and  derived  a  special  benefit  therefrom  not 
enjoyed  by  the  public  in  general,  but  if  he  has  a  special  in- 
terest  in  the  improvement  of  the  street  and  sidewalk,  and  in 
keeping  them  free  from  snow  and  ice,  so  he  has  a  special 
interest  in  keeping  them  free  from  accumulating  filth.  It  is 
matter  of  common  observation,  of  which  we  must  take  notice, 
that  property  located  upon  well-improved  streets  kept  clean 
is  more  desirable  than  property  on  unimproved  streets,  where 
mud  and  filth  are  permitted  to  accumulate  and  obstruct  their 
use.  It  is  safe  to  assert,  we  think,  that  keeping  a  street  clean 
adds  to  the  rental  if  not  to  the  permanent  value  of  property 
located  thereon;  and  for  this  reason,  among  others,  tl^e  abut- 
ting property  owner  has  a  special  interest  in  such  cleaning 
not  enjoyed  by  the  general  community.  For  the  reason  that 
the  public  in  general  has  an  interest  in  keeping  the  streets 
free  from  filth,  the  city  may,  in  exercising  the  police  power 
conferred  upon  it  by  the  state,  order  them  swept;  and  for  the 
further  reason  that  the  abutting  property  owner  derives  a 
benefit  from  such  sweeping  not  enjoyed  by  the  general  public, 
he  may  be  required,  by  assessments,  to  pay  the  expenses  in* 
cident  to  such  sweeping. 

It  follows  from  what  we  have  said  that  the  assessments 
provided  for  by  the  act  under  consideration  do  not  amount  to 
a  taking  of  private  property  without  oompensation  and  with* 
out  due  process  of  law. 

Assessments  of  the  kind  we  are  now  considering  are  made 
upon  the  principle  that  the  person  assessed  is  benefited  in  the 
increased  value  of  his  property,  either  rental  or  permanent, 
over  and  above  the  benefits  received  by  the  public,  in  a  sum 
equal  to  the  amount  he  is  required  to  pay.  It  is  upon  this 
theory  alone  that  they  can  be  sustained. 

If  the  property  owner  is  fully  compensated  for  his  outlay  in 
the  enhanced  value  of  his  property,  we  see  no  reason  why  he 
may  not  be  taxed  generally,  also,  with  the  balance  of  the  pub* 
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lie  for  cleaning  other  streets  in  which  the  public  alone  have 
an  interest,  and  which  are  not,  and  indeed  cannot  be,  swept 
as  the  streets  upon  which  his  property  abuts.  We  are  not 
able  to  perceive  how  such  a  tax  would  be  unjust  or  inequita- 
ble,  inasmuch  as  he  receives  as  much  benefit  therefrom,  in 
cootemplation  of  law,  as  any  other  member  of  the  community. 
As  he  has  been  fully  compensated  for  his  outlay  in  sweeping 
the  street  upon  which  his  property  is  situated^  he  should  not 
be  heard  to  complain  of  such  payment  when  called  upon  to 
bear  his  portion  of  other  public  burdens. 

Nor  do  we  think  the  fact  that  the  statute  contemplates  the 
sweeping  of  the  crossings  renders  it  invalid.  It  cannot  be 
said  that  the  property  owners  do  not  receive  a  special  benefit 
from  keeping  them  clean.  Sweeping  the  street  in  front  of  the 
property  would  be  of  little  benefit  if  filth  and  rubbish  were 
permitted  to  accumulate  upon  the  crossings,  so  as  to  render 
them  unfit  for  use.  If  the  property  does  in  fact  receive  a  spe- 
cial benefit  from  sweeping  the  crossings,  there  is  no  reason 
why  those  who  are  thus  benefited  should  not  pay  the  expense. 

Having  carefully  examined  all  the  objections  urged  against 
the  validity  of  so  much  of  the  statute  as  is  here  called  in 
question,  we  have  reached  the  conclusion  that  it  is  not  uncon* 
stitutional,  and  that  the  court  did  not  therefore  err  in  over- 
ruling a  demurrer  to  the  complaint  before  us. 

Judgment  affirmed.  

Taxbs  and  Asskssmknts  —  OisTiNcrioN  BETWiBN .  —  TaxatioD  and  assest- 
ment  are  regarded  as  distinct  modes  of  raising  money  for  different  purposes, 
and  foanded  upon  different  principles.  Taxation  is  a  general  burden  im« 
poeed  for  sapporfeing  the  government,  and  the  revenae  raised  is  expended  for 
Uie  equal  benefit  of  the  public  at  large.  Assessment  rests  upon  tiie  taxing 
power,  bat  is  a  distinct  and  well-known  mode  of  laying  a  local  harden  npon 
particular  property  with  reference  to  a  special  benefit  to  be  derived  by  snch 
property:  HiU  v.  Higdon,  5  Ohio  St.  243;  67  Am.  Dec  289,  and  note;  note 
to  People  V.  Mayor,  55  Am.  Dec  289;  see  Bridgeport  v.  New  York  etc  R.  i2. 
Co.,  36  Conn.  255;  4  Am.  Rep.  63.  As  to  what  is  a  tax,  see  extended  note 
to  New  Orieans  v.  OrecU  SotUhem  TeL  Co,,  8  Am.  St.  Rep.  506;  also  note  to 
McCard  v.  Pike,  2  Am.  St.  Rep.  94,  in  which  the  purposes  of  taxation  are 
disonssed.  As  to  what  are  assessments,  and  the  pnrposes  for  which  levied, 
see  note  to  Zigler  t.  Menges,  16  Am.  St.  Rep.  371.  An  ordinance  requiring 
every  person  on  a  certain  street  to  lay  a  pavement  in  front  of  his  lot,  or  in 
defanlt,  requiring  the  constable  to  do  so  and  bring  an  action  against  the  owner 
for  costs,  is  not  a  tax:  Mayor  v.  Maherry,  6  Humph.  368;  44  Am.  Dec  3! 5. 
To  the  same  effect,  see  Goddard,  Petitioner,  16  Pick.  504;  28  Am.  Dec  259, 
and  note  A  constitutional  provision  requiring  taxation  to  be  equal  and  uni- 
form and  ad  valorem  relates  to  taxation  for  revenue,  and  not  to  asseasinttnts 
by  mw&iotpalities  for  local  improvements:  Davi§  v.  Lynchburg,  84  Va.  861  ^ 
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Spokane  FatU  y.  Uromie,  3  Waih.  84.    See  also  8iaU  t.  Brom%  53  N.  J.  L. 
16Z 

Taxis.  —  Fowkb  to  Lkvt  Ivoludis  Povtbr  to  Asssss  voa  Looai.  In- 
pROVBMKMTs  See  Ebmore  t.  Drainage  CcmnCre^  183  Dl.  269;  25  Am.  St. 
Rep.  383.  An  aet  anthorixing  the  aBMeament  of  tlie  eoet  of  grading  and 
paving  atreets  against  the  abutting  property  it  not  in  conflict  with,  nor 
though  a  special  act  ia  it  repealed  by,  an  article  of  the  eonstitution  proriding 
for  nniformity  of  taxation:  ^eoimion^  r.  WWcetbarrt^  142  Pa.  St  188. 

MvNion*AL  CoRFOKAiiovs  —  PoLioi  Powim.  —  A  municipal  ordinance  re- 
quiring the  owners  or  occupanta  of  property  to  remove  ice,  anew,  and  other 
obstmotions  falling  or  oolleoting  thereon,  and  impoeing  a  penalty  for  failing 
to  do  so,  is  a  valid  exercise  of  the  police  power:  VUlage  a/  Carthage  ▼.  Freder- 
iefe;  122  N.  Y.  28S;  19  Am.  St.  Rep.  490;  see  Jfocofi  ▼.  Patty.  57  Miss.  378; 
84  Am.  Rep.  451,  and  note;  also  MeCwrmack  ▼•  PaUhin,  53  Ma  33;  14  Am. 
Rep.  440,  and  note. 
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CovffrRiTcnoir  ow  Statuct  Accsftkd  bt  BLEonoir  Omciss  hot  Ignorxd 
BT  CouBTS,  UNLESS  i^ALFABLT  Wbonq.  — A  Construction  of  an  election 
law  that  has  been  accepted  and  acted  upon  by  the  officers  whose  duty 
it  is  to  administer  the  law  will  not  be  ignored  by  the  courts,  unleea  it 
is  palpably  wrong. 

Elbctions,  Powbr  or  Lbgislatctbe  to  Pbescbibi  Mannrb  or  Holding.  — 
It  ia  within  the  power  of  the  legislature  to  prescribe  the  manner  of  hold- 
ing elections  and  the  mode  in  which  electors  shall  express  their  choice. 

Elector  must  Votb  ut  Mannkb  Pbbscribbd  bt  Law.  —  Where  the  law 
requires  an  elector,  in  voting,  to  express  his  choice  by  stamping  certain 
designated  squares  on  the  ballot^  if  he  does  not  chooee  to  indicate  his 
choice  in  the  manner  prescribed,  he  cannot  complain  if  his  ballot  ia  not 
counted. 

Australian  Ballot,  Mods  in  Which  It  must  bi  Stakfbd.  —  An  elector 
▼oting  under  the  Australian  system  must  indicate  his  choice  by  stamp- 
ing one  of  the  squares  of  his  ballot;  he  cannot  stamp  his  ballot  elsewhere, 
and  leave  the  election  board  to  guess  at  his  intention. 

Mkrb  Irbbgulakities  or  Elkction  Ofvicers  do  not  Vitiatb  Elbctiok.  — 
Mere  irregularities  on  the  part  of  election  officers,  ot  their  omission  to 
observe  some  merely  directory  provision  of  the  law,  do  not  vitiate  the 
election. 

Statotk,  whethbr  Mandatobt  OB  Dirkctobt,  how  Dbtbrmincd. — If  a 
statute  expressly  declares  any  particular  act  to  be  essential  to  the  valid- 
ity of  an  election,  or  that  its  omission  shall  render  the  election  void, 
the  courts  must  hold  the  statute  to  be  mandatory,  whether  the  particu- 
lar act  in  qne^ition  goes  to  the  merits  or  affects  the  result  of  the  election 
or  not.  But  if  a  statute  simply  provides  that  certain  things  shall  be 
done  within  a  particular  time  or  in  a  particular  manner,  and  does  not 
declare  that  their  performance  shall  be  essential  to  the  validity  of  an 
election,  it  will  be  regarded  as  mandatory  if  they  affect  the  merits  of  the 
election,  and  as  directory  only  if  they  do  not  affect  its  merits. 
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OoiiarEucixoir  ov  Sxatut%  Mattvhs  Ck>Nsn>iRXD  bt  Oottbt  in.  —  For  th* 
purpose  of  coiutraing  %  ttatnte  and  ascerfcaining  the  intantion  of  tho 
ItgisUtnra,  tho  eonrto  will  look  to  tb«  whole  statute  and  all  its  parts,  and 
wbea  sQoh  iotention  is  ascertained,  it  will  prevail  over  the  literal  import 
and  strict  lett^  of  tiie  statute;  and  wkere  the  meaning  is  doubtful  and  un* 
eertain,  the  courts  will  look  into  the  situation  and  circumstances  under 
which  it  was  enacted,  to  other  statutes,  if  there  are  any  upon  the 
same  subject,  whether  passed  before  or  after  the  statute  under  ^considera- 
tieo,  and  whether  in  force  or  not»  as  well  aa  t^he  history  of  the  conn- 
try,  and  will  carefully  consider,  in  this  eonneotion«  the  purpose  sought 
to  be  accomplished. 

Ballot  hot  to  bx  Ksjiotid  bsgausi  Imdorsbd  bt  Clbrk  in  Wrong 
Flacb.  —  Ttf  statute  requiring  the  clerks  of  election  to  indorse  their 
initials  upon  the  ballots  is  mandatory,  but  the  requirement  that  the 
initials  shall  be  indorsed  in  a  particular  place  on  the  back  of  the  ballot 
is  directory  merely.  A  ballot  indorsed  at  an  improper  place  cannot 
therefore,  for  that  reason  only,  be  rejected. 

Ballots  Placid  bt  Miotakb  ow  Elxction  Officbr  in  Wrong  Box  must  bb 
OovNTBD.  — A  ballot  cannot  be  rejected  in  making  the  count  because 
the  election  officers*  by  nustake,  have  placed  it  in  the  wrong  box. 

A.  CHlchriBt^  C.  A.  De  Brvter^  and  D.  B.  Kumler^  for  the 
appellant. 

/.  M.  BuiUVf  A.  H.  8now^  J.  M.  Butter^  Jr.^J.  E.  WiUiavMon^ 
P.  W.  Frey^  and  J,  L  Walker^  for  the  appellees. 

CoFFBY,  J.  At  the  November  election  for  the  year  1890  the 
appellant  and  Henry  Stockfleth  were  opposing  candidates  for 
the  office  of  county  auditor  of  Vanderburgh  County,  in  this 
state. 

The  board  of  canvassers  having  declared  the  appellant  duly 
elected,  this  proceeding  was  commenced  by  the  appellee 
Henry  Wimberg  before  the  board  of  commissioners  of  that 
county,  to  contest  the  election  upon  the  alleged  ground  that 
Stockfleth  had  received  more  votes  for  the  office  than  had  been 
cast  for  the  appellant. 

The  cause  was  appealed  to  the  Vanderburgh  circuit  court, 
from  which  a  change  of  venue  was  granted  to  the  Gibson 
circuit  court. 

In  the  latter  court,  issues  were  formed,  upon  which  the  cause 
was  tried  by  the  court,  resulting  in  a  judgment  against  the 
appellant. 

At  the  request  of  the  appellant,  the  court  made  a  special 
finding  of  the  facts  in  the  case,  from  which  it  appears,  among 
other  things,  that  returns  of  the  election  were  made  by  the 
judges  of  election  and  canvassed  by  the  board  of  canvassers, 
and  that  it  was  determined  by  the  canvass  that  the  appel- 
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lant  had  received  4,745  votes,  and  that  Henry  Stockfleth  had 
received  4,735  votes,  and  thereupon  the  board  declared  ib» 
appellant  duly  elected. 

It  further  appears  that  the  appellant  received  twenty-seven 
votes  at  the  election  which  were  not  counted  for  him,  and  that 
Stockfleth  received  sixty-one  votes  which  were  also  rejected  by 
the  judges  of  electjf>n,  and  that  the  number  so  received  by 
these  parties,  and  not  counted,  were  not  included  in  the  votes 
canvassed  by  the  board  of  canvassers,  and  that  the  total  num- 
ber of  votes  cast  at  the  election  for  the  appellant  was  4,772, 
and  for  Stockfleth,  4,796. 

The  only  question  discussed  by  counsel  on  this  appeal  are 
questions  arising  on  the  ruling  of  the  court  below  in  overrul- 
ing the  appellant's  motion  for  a  new  trial. 

It  is  insisted  by  the  appellant  that  the  finding  of  facts  above 
set  cutis  not  sustained  by  the  evidence.  It  is  also  urged  that 
the  circuit  court  erred  in  admitting  in  evidence  certain  ballots 
offered  by  the  appellee  to  sustain  the  issue  tendered  by  him. 
It  appears  by  the  record  before  us  that  the  appellee  offered  id 
evidence,  on  the  trial  of  the  cause,  certain  ballots,  none  of  the 
squares  upon  which  had  been  touched  by  the  stamp,  which 
ballots  were  admitted  and  read  in  evidence  over  the  objection 
of  the  appellant. 

As  it  is  perfectly  apparent  that  the  court  could  not  have 
made  the  finding  set  out  above  without  counting  some  of  these 
ballots,  the  question,  therefore,  as  to  whether  they  were  admis- 
sible in  evidence,  and  the  question  as  to  whether  the  finding 
is  sustained  by  the  evidence,  may  very  properly  be  considered 
together. 

The  solution  of  these  questions  depends  upon  the  construc- 
tion of  the  act  of  the  general  assembly,  approved  March  6, 
1889,  known  as  the  "  Election  Law." 

Section  26  of  this  act  prescribes  the  following  form  of  ballot 
to  be  used  at  all  subsequent  general  elections,  viz. :  — 


Device. 

Democratio 

Ticket 

Rep. 

For  Governor, 

Courtland  G. 

MaUoa. 

Rep. 

Device, 

Republioaa 

TiokeU 

Prohl 

For  Governor, 

Alvin  P. 

Uovey. 

Prohi 

Device. 

Prohibition 

Ticket 

For  Governor^ 
Joseph  D. 
Hugh( 


Section  45  of  the  act  provides  that  "  when  a  voter  shall 
have  been  passed  by  the  challengers,  or  shall  have  been  sworn 
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in,  he  ehall  be  admitted  to  the  election-room On  en- 
tering the  room,  the  voter  shall  announce  his  name  to  the  poll* 
clerks,  who  shall  register  it  The  clerk  holding  the  ballots 
aball  deliver  to  him  one  state  and  one  local  ballot,  and  the 
other  clerk  shall  thereupon  deliver  to  him  a  stamp,  and  both 
poll-clerks,  on  request,  shall  give  explanation  of  the  manner 
of  voting.  .  .  .  «  The  voter  shall  then,  and  without  leaving  the 
room,  go  alone  into  any  of  the  booths  which  may  be  unoccu- 
pied, and  indicate  the  candidates  for  whom  he  desires  to  vote 
by  stamping  the  square  immediately  preceding  their  names; 
•  •  .  •  provided,  however,  that  if  he  shall  desire  to  vote  for  all 
candidates  of  one  party,  •  •  •  •  and  none  other,  he  may  place 
the  stamp  on  the  square  preceding  the  title  under  which  the 
candidates  of  such  party  •  •  •  .  are  printed,  and  the  vote  shall 
then  be  counted  for  all  the  candidates  under  that  title,  unless 
the  name  of  one  or  more  candidates  under  another  title  shall 
also  be  stamped,  in  which  case  the  names  of  the  candidates 
80  stamped  shall  be  counted.'' 

It  is  contended  by  the  appellant  that  the  provision  of  this 
statute  requiring  the  voter  to  indicate  his  choice  by  stamping 
the  square  is  mandatory,  while  it  is  contended  by  the  appellee 
that  such  provision  is  directory  only,  and  that  the  voter  may 
indicate  his  choice  without  touching  the  square  with  the  stamp. 
It  is  oonceded  that  this  law  is  an  entire  departure  from  the 
modes  of  voting  known  and  used  in  this  state  prior  to  its  pas- 
sage. Such  being  the  case,  before  any  election  was  held  un- 
der this  law,  the  two  leading  political  parties  in  the  state, 
through  the  chairman  of  their  respective  state  central  com- 
mittees, selected  six  practicing  attorneys  of  the  state,  conspic- 
uous for  their  legal  learning,  to  whom  the  law  was  referred, 
with  a  request  that  they  would  construe  and  interpret  it,  and 
prepare  instructions  for  the  information  and  guidance  of  the 
electors  and  election  officers  of  the  state. 

In  the  report  of  these  eminent  lawyers  are  found  the  follow* 
ing  instructions,  viz.:  — 

'*  1.  You  must  get  your  ballots  of  the  polling-clerks  in  the 
election-room. 

^'  2.  If  you  want  to  vote  a  straight  ticket,  stamp  the  square 
on  the  left  of  the  name  of  the  party  for  whose  candidates  you 
wish  to  vote.  If  you  do  not  wish  to  vote  a  straight  ticket, 
then  do  not  stamp  the  square  to  the  left  of  the  name  of  your 

party,  but  stamp  the  square  to  the  left  of  the  name  of  each 
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oandidaie  for  whom  yoa  desire  to  vote,  on  whatever  list  of 
candidates  it  may  be. 

*'8.  Do  nol  mutilate  yoar  ballot,  or  mark  it,  either  bj 
scratching  a  name  off  or  writing  one  on»  or  in  any  other  way, 
except  by  stamping  on  the  square  or  squares  as  above  men- 
tioned; otherwise  the  ballot  will  not  be  counted If  a 

ballot  is  not  stamped  on  one  of  the  squares  at  the  left  of  the 
titles  of  the  tickets,  it  will  be  counted  for  the  names  with 
stamps  on  their  squares  to  the  left  of  them,  and  no  others.'' 

It  is  fair  to  presume  that  the  electors  and  election  officers 
throughout  the  state  accepted  this  as  the  true  construction  of 
the  statute  under  consideration,  and  thereupon,  in  conducting 
the  ensuing  election,  acted  upon  it.  This  construction  hay- 
ing been  accepted  and  acted  upon  h^  the  officers  whose  duty 
it  was  to  administer  the  law,  the  courts  should  not  now  ignore 
it,  unless  it  is  palpably  wrong:  Stuart  v.  Laird,  1  Granch,  299; 
Martin  y.  HuntWy  1  Wheat  304;  CofiUy  y.  Board  of  Wardens^ 
12  How.  299;  Burrow-OileB  Lithographic  Co.  y.  Sarony^  111 
U.  S.  53. 

The  construction  placed  upon  the  statute  by  the  committee 
to  whom  it  was  referred  is  not  palpably  wrong,  but,  on  the 
contrary,  we  think,  the  conclusion  it  reached  is  the  correct* 
one. 

The  doctrine  that  it  is  within  the  power  of  the  legislature 
to  prescribe  the  manner  of  holding  general  elections,  and  to 
prescribe  the  mode  in  which  the  electors  shall  express  their 
choice,  is  too  familiar  to  call  for  the  citation  of  authority. 

In  this  instance  it  has  declared  that  the  mode  by  which  the 
elector  shall  express  his  choice  shall  be  by  stamping  certain 
designated  squares  on  the  ballot  There  is  nothing  unreason- 
able in  the  requirement,  and  it  is  simple  and  easily  under* 
stood.  Furthermore,  if  he  is  illiterate,  or  is  in  doubt,  the  law 
makes  ample  provision  for  his  aid.  If  he  does  not  choose  to 
indicate  his  choice  in  the  manner  prescribed  by  law,  he  can- 
not complain  if  his  ballot  is  not  counted:  Kit^  y.  Khoad^^  46 
Cal.  399. 

If  we  hold  this  statute  to  be  directory  only,  and  not  man- 
datory, we  are  left  entirely  without  any  fixed  rule  by  which 
the  officers  of  election  are  to  be  guided  in  counting  the  ballots. 
If  ballots  are  to  be  counted  when  no  square  is  stamped,  at 
what  distance  from  the  square  shall  the  stamp  be  placed  be* 
fore  it  can  be  rejected  ? 

One  board  of  election  may  reach  one  conclusion  as  to  a  class 


March,  1892.]  Pabtdt  p.  W«BKiia.  269 

of  ballots  where  the  squares  are  not  stamped^  and  another 
board  may  reach  another  and  different  conclusion  as  to  the 
same  class;  and  thus  uncertainty  and  confusion  prevail  in  a 
mutter  which  the  legislature  intended,  we  think,  should  be 
certain. 

By  an  act  of  the  general  assembly  approved  March,  6, 
1891  (Acts  1891,  p.  124),  section  45  of  the  act  now  under  con* 
sideration  was  amended  so  that  a  stamp  placed  upon  a  ballot 
which  does  not  touch  a  square  thereon  is  declared  to  be  a  dis- 
tinguishing mark,  and  the  ballot  is  not  counted. 

This  amendment  was  intended,  we  think,  to  make  certain 
that  which  prior  to  its  passage  was  left,  in  some  measure,  to 
construction,  but  it  only  makes  certain  that  which  was  in* 
tended  by  the  legislature  when  it  passed  the  original  section. 
But  little,  if  any,  aid  can  be  derived  from  the  adjudged 
cases  under  the  English  and  Canadian  statutes,  by  reason  of 
the  marked  difference  between  those  statutes  and  the  one  we 
are  now  considering,  but  the  cases  under  those  statutes  hold 
that  unless  there  is  a  substantial  compliance  by -the  electors 
with  the  provisions  of  the  statute,  the  ballot  cannot  be  counted: 
HatwM  V.  Stewart^  1  Ct.  of  Sess.  925;  Robertson  v.  Adamson^  8 
Ctof  Sess.  978;  20  Journal  of  Jurisprudence,  402-407;  Ornnt 
T.  MeCallum,  12  Can.  Law  Jour.  113;  Olmatead  v.  Carpenter^ 
Hodg.  Can.  Slec.  Cas.  531;  Hawkins  v.  Smithy  8  Can.  Sup.  Ct. 
676;  Thornton's  Indiana  Municipal  Law,  see.  4709  a. 

Bach  ballot  constitutes  a  separate  and  distinct  written  in- 
strument, and,  like  all  other  written  instruments,  its  construe* 
tion  is  for  the  court.  Of  the  154  ballots  appearing  in  the 
record  before  us,  not  to  exceed  nineteen  could  by  any  possibil- 
ity be  counted  for  either  the  appellant  or  Stockfleth.  In  order 
that  the  elector  may  have  his  ballot  counted  at  all,  he  must 
touch  some  one  of  the  squares  with  the  stamp.  He  can  indi- 
cate his  choice  in  no  other  manner,  for  this  ^B  ihr  only  mode 
prescribed  by  the  law.  He  cannot  stamp  his  ballot  elsewhere, 
and  leave  the  election  board  to  guess  at  his  intention. 

In  our  opinion,  the  court  erred  in  admitting  in  evidence,  in 
Bupport  of  the  issue  tendered  by  the  appellee,  ballots,  no 
sqaare  upon  which  had  been  touched  with  the  stamp.  It 
follows,  also,  that  the  facts  above  set  out  are  not  supported  by 
the  evidence  in  the  cause,  for  ballots  not  bo  stamped  are  not 
evidence  that  the  elector  intended  to  vote  for  either  of  the 
candidates  for  county  auditor. 
It  appears  from  the  record  before  us  that  in  two  of  the  pre* 
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cincts  in  Vanderburgh  County  the  initials  of  the  poll-clerka 
were  indorsed  upon  the  lower  right*hand  corner  of  the  back 
of  the  ballots,  instead  of  on  the  lower  left-hand  corner,  as  pre- 
scribed by  section  34  of  the  election  law.  They  were  all  in- 
dorsed in  the  same  way.  There  was  no  fraud,  no  intentional 
violation  of  the  law,  but  an  innocent,  honest  mistake  on  the 
part  of  the  election  officers. 

It  is  contended  that  these  ballots  should  not  have  been 
counted,  for  the  reason  that  the  ballots  were  not  indorsed  as 
prescribed  by  the  statute,  and  that  the  provisions  of  the  stat- 
ute requiring  the  ballots  to  be  indorsed  by  the  poU-clerks  at 
a  particular  place  named  is  mandatory,  while  it  is  contended, 
on  the  other  hand,  that  such  requirement  is  directory  only. 

The  general  rule  is,  that  mere  irregularities  on  the  part  of 
election  officers,  or  their  omission  to  observe  some  merely  di- 
rectory provision  of  the  law,  does  not  vitiate  the  election* 

Much  difficulty,  however,  is  often  experienced  in  deter- 
mining whether  the  provisions  of  a  particular  statute  are 
mandatory  or  directory.  If  a  statute  expressly  declares  any 
particular  act  to  be  essential  to  the  validity  of  an  election,  or 
that  its  omission  shall  render  the  election  void,  the  courts, 
whose  duty  it  is  to  enforce  the  law  as  they  find  it,  must  so 
hold,  whether  the  particular  act  in  question  goes  to  the  merits 
or  affects  the  result  of  the  election  or  not;  for  such  a  statute 
is  mandatory,  and  the  court  cannot  enter  into  the  question  of 
its  policy.  On  the  other  hand,  if  a  statute  simply  provides 
that  certain  things  shall  be  done  within  a  particular  time  or 
in  a  particular  manner,  and  does  not  declare  that  their  per- 
formance shall  be  essential  to  the  validity  of  an  election,  they 
will  be  regarded  as  mandatory  if  they  affect  the  merits  of  the 
election,  and  as  directory  only  if  they  do  not  affect  its  merits: 
McCrary  on  Elections,  sec.  190;  Barnes  v.  Board  etc.  of  Pike 
Co,,  51  Miss.  305;  WheelocVs  Case,  82  Pa.  St.  297;  Ledbetter 
V.  Hall,  62  Mo.  422;  West  v.  Ross,  53  Mo.  350;  Jones  v.  State, 
1  Kan.  273;  Oilleland  v.  Schuyler,  9  Kan.  569. 

In  the  case  of  OUleland  v.  Schuyler,  9  Kan.  569,  it  was 
said  by  the  court:  *'  Questions  affecting  the  purity  of  elections 
are,  in  this  country,  of  vital  importance.  Upon  them  hangs 
the  experiment  of  self-government.  The  problem  is  to  se- 
cure,— 1.  To  the  voter  a  free,  untrammeled  vote;  and  2.  A 
correct  record  and  return  of  the  vote.  It  is  mainly  with  refer- 
ence to  these  two  results  that  the  rules  for  conducting  elec- 
tions are  prescribed  by  the  legislative  power.  •  •  •  •  To  hold 
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these  rolee  all  mandatory,  and  essential  to  a  Talid  election,  is 
to  subordinate  aubatance  to  form,  the  end  to  the  means.  Yet^ 
eD  the  other  hand,  to  permit  a  total  neglect  of  all  the  require- 
ments of  the  statute,  and  still  sustain  the  proceedings,  is  to 
forego  the  leseons  of  experience,  and  invite  a  disregard  of  all 
those  proyiaiona  ^bich  the  wisdom  of  years  has  found  condu- 
dye  to  the  purity  of  the  ballot-box.  Ignorance,  inadvertence, 
mistake,  or  even  intentional  wrong  on  the  part  of  local  offi- 
cials should  not  be  permitted  to  disfranchise  a  district'' 

So  it  has  often  been  held  by  this  court  that  a  departure 
from  the  mode  of  holding  an  election  as  prescribed  by  statute, 
which  does  not  deprive  legal  voters  of  their  right  to  vote,  or 
permit  illegal  voters  to  participate  in  the  election,  or  cast  un- 
certainty on  the  result,  does  not  aflfect  the  validity  of  the  eleo- 
tion:  Gosa  ▼.  State^  84  Ind.  425;  Lafayette  etc.  R.  R.  Co.  v. 
Qeiger^  84  Ind.  185;  Dobyns  v.  Weadon,  50  Ind.  298;  Mustard 
V.  Hoppers,  69  Ind.  824;  Duncan  v.  Shenk,  109  Ind.  26. 

Judge  McCrary,  in  his  work  on  elections,  section  93,  says: 
''The  principle  is,  that  irregularities  which  do  not  tend  to  af« 
feet  the  results  are  not  to  defeat  the  will  of  the  majority.  •  •  .  . 
The  officers  of  election  may  be  liable  to  punishment  for  a  vio- 
lation of  the  directory  provisions  of  a  statute,  yet  the  people 
are  not  to  suffer  on  account  of  the  default  of  their  agents." 

Sectioa  84  of  the  election  statute  provides  that  **at  the 
opening  of  the  polls,  after  the  organization  of  and  in  the  pres« 
ence  of  the  election  board,  the  inspector  shall  open  the  pack- 
ages  of  ballots  in  such  a  manner  as  to  preserve  the  seals  intact 
He  shall  then  deliver  to  the  poll-clerk  of  the  opposite  political 
party  from  his  own,  twenty-five  each  of  the  state  and  local 
ballots,  and  to  the  other  poll-clerk  the  stamps  for  marking 
the  ballots.  The  poll-clerks  shall  at  once  proceed  to  write 
their  initials,  in  ink,  on  the  lower  left-hand  corner  of  the  back 
of  each  of  said  ballots,  in  their  ordinary  handwriting,  and 
without  any  distinguishing  mark  of  any  kind.  As  each  suc- 
cessive elector  calls  for  a  ballot,  the  poll-clerks  shall  deliver 
to  him  the  first  signed  of  the  twenty-five  ballots  of  each  kind; 
and  the  inspector  shall  immediately  deliver  to  the  poll-clerks 
another  ballot  of  each  kind,  which  the  poll-clerk  shall  at  once 
countersign,  as  before,  and  add  to  the  ballots  already  counter- 
signed, BO  that  it  shall  be  delivered  for  voting  after  all  of  those 
theretofore  countersigned." 

The  sections  following  provide  for  the  manner  of  conduct* 
log  the  election  until  the  close  of  the  polls. 
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at  their  own  expense,  and  after  a  careful  review  of  some  of 
the  authorities  above  cited,  the  court  of  appeals  reached  the 
conclusion  that  the  ordinance  was  valid  as  a  reasonable  exer> 
else  of  the  police  power  of  the  state. 

The  principles  which  rule  the  cases  above  cited  cannot,  in 
our  opinion,  be  distinguished  from  the  principles  which  rule 
the  case  at  bar.  Of  course,  it  is  not*clain)ed  that  in  the  exer- 
cise of  the  police  power  such  assessments  could  be  made  and 
collected  from  the  abutting  property  owner  unless  he  had  a 
special  interest  and  derived  a  special  benefit  therefrom  not 
enjoyed  by  the  public  in  general,  but  if  he  has  a  special  in« 
terest  in  the  improvement  of  the  street  and  sidewalk,  and  in 
keeping  them  free  from  snow  and  ice,  so  he  has  a  special 
interest  in  keeping  them  free  from  accumulating  filth.  It  is 
matter  of  common  observation,  of  which  we  must  take  notice, 
that  property  located  upon  well-improved  streets  kept  clean 
is  more  desirable  than  property  on  unimproved  streets,  where 
mud  and  filth  are  permitted  to  accumulate  and  obstruct  their 
use.  It  is  safe  to  assert,  we  think,  that  keeping  a  street  clean 
adds  to  the  rental  if  not  to  the  permanent  value  of  property 
located  thereon;  and  for  this  reason,  among  others,  tl^e  abut- 
ting property  owner  has  a  special  interest  in  such  cleaning 
not  enjoyed  by  the  general  community.  For  the  reason  that 
the  public  in  general  has  an  interest  in  keeping  the  streets 
free  from  filth,  the  city  may,  in  exercising  the  police  power 
conferred  upon  it  by  the  state,  order  them  swept;  and  for  the 
further  reason  that  the  abutting  property  owner  derives  a 
benefit  from  such  sweeping  not  enjoyed  by  the  general  public, 
he  may  be  required,  by  assessments,  to  pay  the  expenses  in* 
cident  to  such  sweeping. 

It  follows  from  what  we  have  said  that  the  assessments 
provided  for  by  the  act  under  consideration  do  not  amount  to 
a  taking  of  private  property  without  oompensation  and  with* 
out  due  process  of  law. 

Assessments  of  the  kind  we  are  now  considering  are  made 
upon  the  principle  that  the  person  assessed  is  benefited  in  the 
increased  value  of  his  property,  either  rental  or  permanent, 
over  and  above  the  benefits  received  by  the  public,  in  a  sum 
equal  to  the  amount  he  is  required  to  pay.  It  is  npon  this 
theory  alone  that  they  can  be  sustained. 

If  the  property  owner  is  fully  compensated  for  his  outlay  in 
the  enhanced  value  of  his  property,  we  see  no  reason  why  he 
may  not  be  taxed  generally,  also,  with  the  balance  of  the  pub* 
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lie  for  cleaning  other  streets  in  which  the  publie  alone  have 
an  interesty  and  which  are  not,  and  indeed  cannot  be,  swept 
as  the  streets  upon  which  his  property  abuts.  We  are  not 
able  to  perceive  how  such  a  tax  would  be  unjust  or  inequita* 
ble,  inasmuch  as  he  receives  as  much  benefit  therefrom,  in 
coDtemplation  of  law,  as  any  other  member  of  the  community. 
As  be  has  been  fully  compensated  for  his  outlay  in  sweeping 
the  street  upon  which  his  property  is  situated,  he  should  not 
be  heard  to  complain  of  such  payment  when  called  upon  to 
bear  his  portion  of  other  public  burdens. 

Nor  do  we  think  the  fact  that  the  statute  contemplates  the 
sweeping  of  the  crossings  renders  it  invalid.  It  cannot  be 
said  that  the  property  owners  do  not  receive  a  special  benefit 
from  keeping  them  clean.  Sweeping  the  street  in  front  of  the 
property  would  be  of  little  benefit  if  filth  and  rubbish  were 
permitted  to  accumulate  upon  the  crossings,  so  as  to  render 
them  unfit  for  use.  If  the  property  does  in  fact  receive  a  spe- 
cial benefit  from  sweeping  the  crossings,  there  is  no  reason 
why  those  who  are  thus  benefited  should  not  pay  the  expense. 

Having  carefully  examined  all  the  objections  urged  against 
the  validity  of  so  much  of  the  statute  as  is  here  called  in 
question,  we  have  reached  the  conclusion  that  it  is  not  uncon- 
stitutional,  and  that  the  court  did  not  therefore  err  in  over- 
ruling a  demurrer  to  the  complaint  before  us. 

Judgment  affirmed.  ___^ 

Taxes  and  Asskssmbxts  —  Distinction  bvtwbbn.  —  Taxation  and  aasen- 
ment  are  regarded  as  distinct  modes  of  raising  money  for  different  purposes, 
sad  founded  upon  different  principles.  Taxation  is  a  general  burden  im- 
posed for  supporting  the  government,  and  the  revenue  raised  is  expended  for 
the  eqnal  benefit  of  the  public  at  large.  Assessment  rests  upon  tiie  taxing 
power,  but  is  a  distinct  and  well-known  mode  of  laying  a  local  burden  upon 
particnlar  property  with  reference  to  a  special  benefit  to  be  derived  by  such 
property:  Hill  v.  Wgdon,  5  Ohio  St  243;  67  Aol  Deo.  289,  and  note;  note 
to  People  V.  Mayor,  65  Am.  Dec  289;  see  Bridgeport  v.  New  York  etc  R,  R, 
Co.,  36  Conn.  255;  4  Am.  Rep.  63.  As  to  what  is  a  tax,  see  extended  note 
ioHew  Orleans  t.  OrecU  Southern  TeL  Co,,  8  Am.  St.  Rep.  506;  also  note  to 
MeCord  v.  Pibe,  2  Am.  St.  Rep.  94,  in  which  the  purposes  of  taxation  are 
discussed.  As  to  what  are  assessments,  and  the  purposes  for  which  levied, 
see  note  to  Zigler  t.  Menges,  16  Am.  St.  Rep.  371.  An  ordinance  requiring 
tifeTj  person  on  a  certain  street  to  lay  a  pavement  in  front  of  his  lot,  or  iu 
default,  requiring  the  constable  to  do  so  and  bring  an  action  against  the  owner 
for  costs,  is  not  a  tax:  Mayor  v.  Maherrff,  6  Humph.  368;  44  Am.  Deo.  3! 5. 
To  the  same  effect,  see  Ooddard,  Petitioner,  16  Pick.  504;  28  Am.  Dec  259, 
and  note  A  constitutional  provision  requiring  taxation  to  be  equal  and  uni- 
form and  ad  valorem  relates  to  taxation  for  revenue,  and  not  to  asseBsments 
by  mimioipalities  for  local  improvements:  i>amf  v.  LynMurg,  84  Va.  861; 
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any  showing  to  the  contrary,  the  presumption  is,  that  these 
ballots  were  placed  in  the  wrong  box  by  the  mistake  of  the 
election  officers. 

Judge  McCrary,  in  his  work  on  elections,  section  196,  says: 
'*  It  is  a  rule,  well  grounded  in  justice  and  reason,  and  well 
established  by  authority  and  precedent,  that  the  voter  shall 
not  be  deprived  of  his  rights  as  an  elector,  either  by  the  fraud 
or  the  mistake  of  the  election  officer,  if  it  is  possible  to  pre- 
vent it." 

The  case  of  People  v.  Bates,  11  Mich.  862,  83  Am.  Dec.  745, 
is  much  in  point  here.  In  that  case  an  election  was  held  for 
state  and  county  and  for  city  officers  on  the  same  day  and  at 
the  same  polls.  One  ballot-box  was  used  for  the  reception  of 
the  ballots  cast  for  state  and  county  officers,  and  aflother 
ballot-box  was  used  for  the  reception  of  ballots  cast  for  city 
officers,  but  the  same  judges  and  inspectors  conducted  both 
elections.  When  canvassing  the  vote,  it  was  ascertained  that 
some  of  the  votes  cast  for  city  officers  had  been  deposited  in 
the  box  used  for  the  reception  of  the  ballots  cast  for  state  and 
county  officers.  It  was  held  that  the  ballots  so  found  in  the 
box  prepared  for  the  reception  of  the  ballots  cast  for  state  and 
county  officers  should  be  counted  for  the  city  officers  for  whom 
they  were  cast.  The  supreme  court  of  Michigan  said:  *'  The 
two  elections,  though  held  upon  the  same  day,  were  in  law 
distinct  and  independent  of  each  other,  as  much  as  if  they 
happened  on  different  days;  and  it  is,  in  fact,  only  in  each 
alternate  year  that  they  can  occur  together.  But  though 
thus  distinct,  and  the  ballots  to .  be  deposited  in  separate 
boxes,  yet  as  both  were  held  together  under  the  supervision 
of  the  same  inspectors,  with  both  boxes  before  them  for  the 
reception  of  ballots,  the  inspector  receiving  the  ballot  might 
be  liable,  by  honest  mistake,  occasionally  to  deposit  a  ballot 
in  the  wrong  box;  and  if  he  understood  that  the  ballots  found 
in  the  wrong  box  were  in  no  case  to  be  counted,  he  might  do 
the  same  thing  for  a  fraudulent  purpose.  But  the  elector  is 
not  to  be  deprived  of  his  vote,  either  by  the  mistake  or  fraud 
of  the  inspector  in  depositing  it  in  the  wrong  box,-if  the  in- 
tention of  the  voter  can  be  ascertained  with  reasonable  cer- 
tainty. To  hold  otherwise  would  be  to  give  more  effect  to  the 
letter  than  to  the  manifest  purpose  of  the  statute." 

In  this  case,  as  in  all  others,  it  is  an  easy  matter  to  ascer- 
tain whether  the  local  ballots  in  the  two  boxes  exceed  the 
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ntiiDber  of  votes  cast  by  the  legal  voters  of  the  precinct  bj 
comparing  the  number  with  the  poll  list. 

There  are  some  other  questions  of  minor  importance  dis* 
cassed  by  counsel  in  their  able  briefs  in  this  case,  but  as  they 
may  not  arise  upon  another  trial  of  the  oaase,  we  deem  unne- 
cessary to  decide  them  now. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
grant  a  new  triaL 

Statoto  —  OoK STBUonov.  —  Where  persons  whone  duty  it  is  to  execute 
A  law  hare  anifformly  gi^en  it  a  oertaia  oonatruotion,  and  this  constmotioa 
has  been  aeqniesoed  in  and  acted  upon  for  a  long  time,  it  will  command  the 
attention  of  the  coorts,  and  will  be  followed,  unless  manifestly  wrong:  Keilf 
▼.  MnUnamah  ChwO^,  18  Or.  356. 

STATorn — Whbtheb  Mamdatobt  ob  DntvoroRT:  See  Bowen  t.  Mh^ 
Mopofit*  47  Minn.  115;  28  Am.  St  Rep.  333»  and  note,  with  cases  colleoted. 
It  is  only  those  provisions  of  the  election  laws  as  are  made  essential  pre* 
requisites  to  the  Talidity  of  an  election  that  are  mandatory;  all  others  are 
merely  directory:  Ruuell  r.  McDonald,  83  Cal.  70. 

Statutis  —  How  CoNSTBvaD.  —  Every  statute  should  be  construed,  not 
Moording  to  the  letter,  but  according  to  the  meaning,  and  the  intention  must 
govern,  although  such  a  construction  would  not  agree  with  the  letter  of  the 
■tatuts:  Ruiiedge  v.  Crawford^  91  Gal.  526;  25  Am.  St.  Rep.  212.  For  the 
general  rules  relating  to  the  construction  of  statutes,  see  note  to  Standard 
etc  On.  T.  AUomey-Otneral,  19  Am.  St.  Rep.  403.  It  is  a  familiar  canoa  of 
coostruotion,  that  a  thing  which  is  within  the  intention  of  the  makers  of  a 
•tatute  is  as  much  within  the  statute  as  if  it  were  within  the  letter,  and  a 
thing  which  is  within  the  letter  of  the  statute  is  not  within  the  statute 
unless  it  is  within  the  intention  of  the  makers:  Rigg9  v.  Palmer,  115  N.  Y. 
506;  12  Am.  St  Rep.  819,  and  extended  note.  Where  words  indicating  a 
general  intent  are  inconsistent  with  those  expressing  a  particular  intent,  the 
particular  intent  must  be  taken  as  an  exception  to  the  general  intent,  so  that 
all  the  parts  of  the  law  may  stand:  Howard  Oil  Co,  v.  DavU,  76  Tez.  630.  A 
doubtful  remedial  statute  wiU  be  construed  to  suppress  the  mischief  and 
advance  the  remedy:  Toomy  v.  Dunplty,  86  CaL  639.  Courts  will  construe  a 
doubtful  statute,  so  as  to  promote  equity  and  justice:  Uake  Short  eie.  Wy  CfK 
V.  OttekmaUett.  ffy  Co,,  116  Ind.  578.  Courts  will  supply  by  judicial  con- 
struction what  is  palpably  omitted  from  a  statute:  Monaghan  v.  State,  66 
Miss.  613;  Randall  v.  Richmond  eie.  R,  R.  Co.,  107  N.  a  74a  Courto  are 
not  permitted  to  extend  the  body  of  an  act  by  reference  to  its  title,  but  the 
title  may  be  considered  for  the  purpose  of  determining  what  was  within 
lbs  contemplatloo  of  the  legislature:  Soby  v.  People,  134  111.  66. 

SLBonoira  —  Powsm  ov  tbs  Lmiblaturu  to  Rsoitlats.  —  The  legisla- 
ture has  undoubted  power,  under  the  constitution,  to  regulate  elections,  so 
long  as  it  merely  regulates  the  exercise  of  the  elective  franchise,  and  does 
not  deny  such  franchise  either  directly  or  by  making  it  so  difficult  or  incon- 
venient as  to  amount  to  a  denial:  DtWaU  v.  BartUy,  146  Pa.  St  529;  28 
Am.  St  Rep.  814,  and  note. 

SuonoMS — Bmof  ov  iBBSovLABims  bt  EiiionoH  OmosBS.  —  Irreg* 
In  11^  ooadnot  of  an  election  which  deprives  no  voter  of  his  rights^ 
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Bor  adaiti  ft  diifulifltd  pataoB  to  vote,  nor  cMta  aay  piiomUiiity  vpoa  ike 
remit*  and  which  has  not  been  oocasioned  by  one  aeeking  to  benefit  by  it^ 
will  be  overlooked:  De  Berrp  ▼.  Nicholmm^  102  N.  C.  465;  11  Am.  St.  Rep. 
767.  and  note;  aee  also  Lawrettce  ▼.  IngerdoU,  88  Tenn.  62;  17  Am.  8L  Rep. 
870.  Mere  inregnlaritiea  of  eleotton  ofioera  which  de  net  allMt  a  Toter'e 
right,  nor  the  parity  of  the  eleetien,  and  not  made  in  lelerafiee  to  mattera 
made  mandatory  by  law,  do  not  invalidate  an  election:  FuUwood  ▼.  State^  67 
Hiss.  65ii  Here  irregnlarities  in  returning  the  ballots  and  poll  lists,  in  tho 
absence  of  fraud,  will  not  neoessarily  Titiate  the  returns:  Keilogg  ▼.  tiict' 
ISGoLSSO. 
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MoR  V.  Ohbbbtyalb  Watbb  and  Manufaotur- 

INO  Company. 

[48  Kansas,  VL] 
Watib  CoMFAvna  —  PKirirr  ow  CoirrRAcr.  —  When  a  city  makes  a  eon- 
tnet  with  a  water  company  to  farnish  water  to  extinguish  fires,  there 
k  BO  privity  of  contract  between  sneh  company  and  the  residents  of  the 
eity,  and  the  latter,  therefore,  cannot  recover  of  the  company  for  dam- 
ages resulting  from  a  breach  of  its  contract,  though  one  of  the  stipula- 
tions of  the  contract  is  that  the  company  will  pay  all  damages  that  may 
•ocme  to  any  citiien  of  the  city  by  reason  of  the  failure  on  the  part  of 
the  eompany  to  supply  a  sufficient  amount  of  water,  or  a  failure  to  sup- 
ply water  at  a  proper  time,  or  by  reason  of  any  other  negligence. 

Meehem  and  Smarty  for  the  plaintiff  in  error. 

John  W.  Defordy  for  the  defendant  in  error. 

HoRTON,  C«  J.  B.  H.  Mott  brought  his  action  against  the 
Cberryvale  Water  and  Manufacturing  Company  for  seven 
hundred  dollars  damages.  He  alleged  in  his  petition  that 
the  defendant  is  a  corporation  having  the  right  to  construct, 
maintain,  and  operate  a  system  of  water-works  in  the  city  of 
Ottawa,  in  this  state,  and  has  carried  on  that  business  under 
an  ordinance  enacted  by  the  mayor  and  council  of  said  city; 
that  on  Hay  2,  1887,  he  was  a  citizen  and  resident  of  Ottawa, 
and  owned  personal  property,  then  in  his  place  of  business, 
on  block  71,  which  was,  on  that  day,  burnt  up  without  his 
fault;  that  it  was,  by  the  terms  of  said  ordinance,  defendant's 
duty  to  fornisb  a  water-pressure  of  sixty-five  pounds  within 
■even  minutes  after  a  fire  alarm,  seventy-five  pounds  within  ten 
minutes,  and  thereafter,  during  the  fire,  a  sufiicient  supply 
for  fire  protection;  the  alarm  to  be  given  by  the  bell,  such 
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pressare  to  be  determined  by  the  register  in  the  engine-hoase; 
that  defendant  agreed,  by  the  terms  of  the  ordinance,  **  that 
it  would  pay  all  damages  that  might  accrue  to  any  citizen  of 
the  city  by  reason  of  a  failure  on  the  part  of  defendant  to  sup* 
ply  a  sufficient  amount  of  water,  or  a  failure  to  supply  the 
same  at  the  proper  time,  or  by  reason  of  any  negligence  of  the 
defendant";  that  the  alarm  was  given  at  1:45,  a.  m.,  but  de- 
fendant failed  and  neglected,  within  seven  minutes  thereafter, 
to  furnish  a  water-pressure  of  sixty-five  pounds,  and  within 
ten  minutes  a  pressure  of  seventy-five  pounds,  and  thereafter, 
during  the  fire,  a  sufficient  supply  of  water  for  fire  protection; 
that  by  reason  thereof^  his  goods  were  consumed  by  the  fire. 
Defendant  answered,  admitting  that  it  was  a  corporation,  as 
alleged;  denying  ^'all  and  singular"  the  other  allegations  of 
the  petition,  and  averring  ''  that  there  is,  and  always  was,  a 
total  want  of  consideration  for  the  supposed  and  pretended  con- 
tract alleged  in  the  petition."  Upon  the  trial,  a  verdict  was 
rendered  for  the  plaintifl*  for  two  hundred  dollars.  Defend* 
ant  filed  its  motipn  for  a  new  trial,  which  was  granted.  The 
plaintiff  excepted,  and  brings  the  case  here. 

The  trial  court,  in  granting  the  motion  for  a  new  trial,  ruled 
that  the  clauses  of  the  contract  and  ordinance  between  the 
water  and  manufacturing  company  and  the  city  of  Ottawa 
did  not  give  the  plaintiff  a  right  to  recover  the  damages  al* 
leged  in  his  petition,  there  being  no  privity  of  contract  be- 
tween him  and  the  city  of  Ottawa,  and  no  legal  obligation 
from  the  city  to  the  plaintiff  upon  which  it  could  contract  for 
indemnity.  The  ruling  of  the  trial  court  is  fully  sustained 
by  the  great  weight  of  the  authorities, —  by  all,  or  nearly  all, 
of  the  decisions.  The  fact  that  a  city  levies  and  collects  a 
tax  to  be  paid  to  a  water  company  does  not  create  any  privity 
of  interest  between  the  water  company  and  a  citizen  or  a  resi- 
dent of  the  city.  In  making  such  contract,  the  city  discharges 
one  of  its  duties  for  which  it  was  created,  and  in  raising  the 
required  money  it  only  provides  the  consideration  due  from 
it  by  virtue  of  the  contract.  A  water  company  could  not 
proceed  directly  against  a  citizen  or  resident  in  the  first  in- 
stance for  unpaid  money  due  under  the  contract  from  the  city. 
*'  Municipal  corporations  have  and  can  exercise  only  suoh 
powers  as  are  expressly  granted  to  them  by  law,  and  suoh 
incidental  ones  as  are  necessary  to  make  those  powers  avail- 
able, and  are  essential  to  effectuate  the  purposes  of  the  cor- 
poration; and  those  powers  are  strictly  oonstmed.    The  law 
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which  authorizes  cities  to  contract  with  individaals  and  com- 
panies for  the  building  and  operating  of  water-works  confers 
no  powers  upon  a  city  to  make  a  contract  of  indemnity  for 
the  individual  benefit  of  a  citizen  or  resident  of  the  city  for  a 
breach  of  which  he  can  maintain  an  action  in  his  own  name." 
Under  the  powers  conferred  by  the  statute  upon  cities  in  this 
state,  a  city  making  a  contract  with  a  water  company  to  fur- 
nish water  for  fires,  etc.,  is  not  liable  to  its  citizens  or  residents 
on  account  of  the  failure  of  the  company  to  furnish  water  or 
to  perform  the  conditions  of  the  contract.    If  a  city  is  not 
Hable  to  its  citizens  or  residents,  the  water  company  is  not 
liable  to  such  citizens  or  residents  upon  a  contract  between  it 
and  the  city«    The  contract  in  such  a  case  is  between  the  city 
and  the  water  company  only:  Gen.  Stats.  1889,  pars.  1401, 
1402;  Becker  v.  Keokuk  Water  Worka,  79  Iowa,  419;  18  Am. 
St.  Rep.  877;  Davis  v.  Clinton  Water  Works  Co.,  54  Iowa,  59; 
37  Am.  Rep.  185;   Van  Horn  v.  City  of  Des  Moines,  63  Iowa, 
447;  50  Am.  Rep.  750;  Nickerson  v.  Bridgeport  Hydraulic  Co.y 
46  Conn.  24;  33  Am.  Rep.  1,  and  note  5-9;  Fowler  v.  Athens 
City  Water  Works  Co.,  83  Ga.  219;  20  Am.  St.  Rep.  313;  Vroo- 
man  v.  Turner,  69  N.  Y.  280;    25  Am.  Rep.  195;   Weet  v. 
Village  of  Brockport,  16  N.  Y.  161,  note;   Foster  v.  Lookout 
Water  Co.,  2  Lea,  42;  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L. 
19;  Blake  v.  Ferris,  6  N.  Y.  48;  55  Am.  Dec.  304;  Exchange 
Bank  v.  Rice,  107  Mass.  37;  9  Am.  Rep.  1;  Ferris  v.  Carson 
Water  Co.j  16  Nev.  44;  40  Am.  Rep.  485,  and   cases  there 
cited. 

In  several  cases  it  has  been  held  that  a  city  is  not  liable  for 
its  neglect  in  cutting  water  off  from  a  hydrant,  but  for  which 
the  fire  might  have  been  extinguished:  Tainter  v.  Worcester^ 
123  Mass.  311;  25  Am.  Rep.  90;  New  Orleans  v.  Crescent  Mut, 
Ins.  Co.,  25  La.  Ann.  390;  Wheeler  v.  Cincinnati,  19  Ohio  St.  19; 
2  Am.  Rep.  368;  Heller  v.  Sedalia,  63  Mo.  159;  14  Am.  Rep. 
444.  This  action  is  not  based  upon  a  bVeach  of  a  statutory 
duty,  but  upon  the  failure  of  the  water  and  manufacturing 
company  to  comply  with  a  contract  made  with  the  city  of 
Ottawa.  It  is  not  charged  in  the  petition  that  the  plaintiff  is 
a  tax*payer,  or  has  ever  paid  any  taxes  in  Ottawa.  It  is  al- 
leged, however,  that  he  is  a  citizen  and  resident  of  Ottawa^ 
and  at  the  time  of  the  fire  was  the  owner  and  in  possessioi) 
of  personal  property,  consisting  of  clothing,  household  fixtures, 
furniture,  etc.,  of  the  value  of  seven  hundred  dollars. 

There  is  no  claim  that  this  is  an  action  ex  delicto.    In  sup- 
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port  of  the  eODteniioa  of  iho  pUiDtiff,  the  case  of  Pddndt^h 
Lumber  Co.  v.  Padueah  Water  Supply  Co.,  89  Kj.  840,  26 
Am.  St  Refk  536,  ie  referred  to.  That  case  differs  from  this. 
Id  that  case  there  was  an  express  contract,  set  out  in  the  peti- 
tion, between  the  lumber  company  and  the  watei>euppl7  com- 
pany, by  which,  in  consideration  of  rent  paid  for  Uie  use  of 
the  two  hydrants  on  its  own  lot,  water  was  agreed  to  be  fur- 
nished directly  to  the  lumber  company.  In  referring  to  the 
decision  in  that  case,  Mr«  A.  C.  Freeman,  the  law-writer,  and 
one  of  the  editors  of  the  American  Decisions,  says  ''  that  the 
Kentucky  court  took  a  different  view  and  reached  an  opposite 
conclusion  from  the  other  courts  by  which  the  question  has 
been  considered  and  determined  ":  18  Am.  St  Rep.,  note  380, 
881. 
The  judgment  of  the  district  court  will  be  affirmed. 
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Watbr.  — The  principal  cmb  is  in  line  with  all  the  aathoritiea,  with  one  ex- 
ception, mentioned  by  the  oonrt,  viz.,  Padueah  Lumber  Co.  t.  Padueah  Water 
Swpplff  OoL,  S9  Ky.  340;  25  Am.  St.  Rep.  530:  See  note  to  BriUdm  t.  Oreaa 
Bay  tic  Water  Worki  Co.,  29  Am.  St.  Rep.  863L  The  present  decision,  how- 
ever,  seems  to  be  maoh  stronger  than  any  of  its  predecessors,  for  the  water 
company  had  agreed  to  *'  pay  all  damages  that  may  aceme  to  any  cittaen  of 
the  city  by  reason  of  a  faUure  on  the  part  of  the  company  to  supply  a  snffi- 
cient  amoant  of  water,  or  a  failure  to  sapply  the  same  at  the  proper  time^  or 
by  reason  of  any  negligence  of  the  water  company.  **  The  court  therefore 
decides,  not  merely  that  a  contract  made  in  general  terms  betweea  the  mn* 
nicipality  and  the  water  company  cannot  inure  to  the  benefit  of  the  indirtd- 
nal  citizens,  bot  that  even  the  attempt  to  create  a  liability  in  favor  of  snoh 
citizens,  by  means  of  express  words  inserted  in  the  ordinance  which  grants 
the  water  company  its  pnvileges,  cannot  sncceed,  for  the  reason  that  suoh  » 
proceeding  is  uUra  trirea.  If  this  ruling  is  accepted  as  correct^  one  of  the 
alternative  methods  which  were  proposed  in  our  note  to  Britton  t.  Oreen  Bay 
etc  Water  WorhB  Co,^  29  Am.  Sc  Rep.  863,  for  the  purpose  of  remedying 
the  somewhat  unsatisfactory  condition  of  afiTairs,  which  deprives  the  injured 
eitiaeu  of  all  redress,  must  apparently  be  considered  impraeticable.  Since 
the  insertion  of  an  express  provision  in  the  contract  will  net  avail,  there 
seems  to  be  no  resource  but  legislation  conferring  the  necessary  powers  upon 
the  corporation.  Whether  the  court  would  have  allowed  an  action  to  be 
sustained  by  the  corporation  for  the  benefit  of  the  citizen  b  not  apparent; 
but  CTen  if  we  suppose  that  suoh  a  remedy  would  be  theoretically  available, 
it  would  manifestly  be  quite  inadequate  to  meet  the  practical  necessities  of 
the  case^  for  the  eitisen  would  have  no  means  of  compelling  the  eorporatioo 
to  sue.  Indeed,  it  is  evident  that  if  he  had  such  means  of  compulsion  at  his 
command,  his  position  would  virtually  be  the  same  as  if  he  were  allowed  to 
sue  in  his  own  name, — a  result  which  is  so  repugnant  to  the  simple  and 
straightforward  methods  of  modem  procedure  that  it  can  hardly  be  supposed 
to  be  within  the  oontemplatioo  of  the  oonrk 
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LoHe  fit  CmoACK)^  Kansas,  and  Wxstbav  Bail- 

BOAD   CoMPAKT. 

[48  XkftBJkM,  A] 

Mismli  LEABiLrTT  io»  SnTAHTli  CSowKOMnuTiiro  a  Coiitaciiou8  DniASi. 
*  A  nilv»j  eorpsratMA  is  nel  lubU  to  •»•  ooatnoiiag  unall-poz  irom 
ili  tioksi  «|^t  wImb  Tiiitiiig  its  offioe  for  the  purpoae  of  purohaaing  » 
tieko^  if  iho  oorpof  »tioa  had  no  knowledge  that  ita  agent  waa  afflicted. 
The  negligent  or  aoeidental  act  of  the  agent  in  imparting  the  contagiona 
djaeaau  to  tho  parehaaer  of  the  ticket  waa  not  within  the  aeope  of  hia 
iployBMMit^  ao  aa  to  eharge  hia  priaeipaL 


PaJtUmm  and  WhUHnghiUf  and  William  Mumford^  for  tbe 
plaintiff  in  error. 

O$arg0  R.  Peekf  A.  A.  Burd^  and  Bab§rt  Dunlopi  for  the  de- 
fcodant  in  error. 

HoBTON,  C.  J.  The  facts  !d  this  oaee  are  aabstantially  as 
foUowB:  Chester  D.  Long  went  to  tbe  siball  station  of  Anness, 
on  the  defendant's  line  of  railroad,  to  purcbase  a  ticket  to 
take  passage  on  its  road.  In  doing  so  be  came  in  contact 
with  one  Clayton^  tbe  agent  who  was  selling  tickets  at  that 
station,  and  be  charges  that  Clayton  at  tbe  time  was  afflicted 
with  the  contagious  disease  of  small-pox,  a  fact  which  Clayton 
either  knew  or  might  have  known  at  tbe  time»  and  that  by 
reason  of  coming  into  close  proximity  with  Clayton,  tbe  plain- 
tiff contracted  tbe  disease  and  suffered  from  the  same.  Sub- 
sequently, Long,  by  bis  next  friend.  Major  C.  Long,  brought 
his  action  to  recover  twenty  thousand  dollars  damages,  alleged 
to  baye  been  suffered  by  him.  The  railroad  company  filed  a 
demurrer  to  the  petition,  which  the  court  below  sustained. 
Complaint  is  made  of  this  ruling. 

It  is  the  rule  that  where  the  owner  of  a  house,  office,  or 
other  tenement,  knowing  that  it  is  so  infected  by  the  small- 
pox, or  any  other  contagious  disease,  as  to  be  unfit  for  occupa* 
tion»  and  to  endanger  the  health  and  lives  of  tbe  occupants, 
and  concealing  this  knowledge  from  tbe  person  invited,  in- 
dnoee  him  to  hire,  occupy,  or  visit  it,  and  the  person  so  hiring 
or  invited  takes  a  disease  by  reason  of  tbe  infection,  the  owner 
is  guilty  of  actionable  negligence.  In  such  a  case,  however, 
it  must  be  shown  that  the  owner  knew  that  the  house,  oflSce, 
or  tenement  was  so  infected  as  to  endanger  the  health  or  life 
of  any  person  who  might  visit  or  occupy  it.  Knowledge  is  an 
element  in  the  intent  essential  to  liability:  Bishop  on  Non- 
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Contract  Law,  sec.  502;  Meeker  y.  Van  Rensulaer^  15  Wend. 
397;  Minor  v.  Sharon,  112  Mass.  477;  17  Am.  Rep.  122;  Cesar 
V.  KarvLtz,  60  N.  Y.  229;  19  Ain.  Rep.  164;  Smith  v^Baker^  20 
Fed.  Rep.  709;  QUhert  v.  Hoffman,  66  Iowa,  206;  55  Am.  Rep. 
263.  In  this  case  it  is  not  charged  that  the  railroad  com- 
pany or  any  of  its  superior  officers  knew  that  its  agent  at  An- 
ness  was  afflicted  with  any  disease,  contagious  or  otherwise. 
We  do  not  think  that  a  master  or  a  railroad  company  is  liable 
in  damage  to  a  third  person  because  such  person  has  contracted 
a  contagious  or  infectious  disease  from  an  agent,  when  the 
master  or  company  has  no  knowledge  that  the  agent  is  afflicted* 
Proof  of  scienter  is  necessary. 

An  insane  person  is  civilly  liable  to  make  compensation  in 
damages  to  persons  injured  by  his  acts.  An  innkeeper  who 
was  insane  was  held  liable  for  not  keeping  the  goods  of  his 
guest  safely:  Cross  v.  Andrews^  2  Cro.  Eliz.  622.  See  also 
Cooley  on  Torts,  sec.  99,  p.  115;  11  Am.  &Eng.  Ency.of  Law, 
144.  Insanity  is  a  disease,  but  a  master  or  railroad  company 
will  not  be  liable  for  such  infirmity  in  an  agent,  having  no 
knowledge  thereof:  Story  on  Agency,  sec.  8;  and  see  Pope  on 
Lunacy,  340;  Russell  on  Mercantile  Agency,  5;  8  Jarman  and 
BIy  thewood  on  Conveyancing,  10;  Bus  well  on  Insanity,  sec.  313. 
But  if  one  knowingly  employs  an  insane  person  as  his  servant 
or  agent,  he  will  be  liable  for  damages  to  innocent  third  per- 
sons resulting  from  acts  done  by  the  insane  person  in  the 
scope  of  his  employment:  Buswell  on  Insanity,  sec.  257.  The 
scienter,  however,  must  be  shown.  The  employment,  know- 
ingly, of  an  improper  person  to  come  in  contact  with  the  pub- 
lic as  an  agent  would  be  gross  misconduct;  but  if  the  master 
or  railroad  company  is  faultless  in  regard  to  employing  an 
agent  and  in  continuing  his  employment,  the  master  or  rail- 
road company  ought  to  be  excused  civilly  from  the  conse- 
quences of  any  secret  disease  or  like  infirmity  of  the  agent,  in 
the  absence  of  all  knowledge  thereof.  Even  a  dog  which  has 
manifested  no  vicious  propensities  may  be  kept  by  its  owner 
without  being  tied,  or  otherwise  secured;  but  if  the  animal  is 
vicious,  and  the  owner  has  been  notified  of  the  fact,  a  duty  is 
then  imposed  upon  him  to  keep  the  animal  secure,  and  he  is 
responsible  for  any  mischief,  if  he  fails  to  observe  this  duty. 
The  scienter  must  be  established. 

Chester  D.  Long  was  lawfully  in  the  station  at  Anness,  and 
was  without  fault  on  his  part  in  purchasing  his  ticket  of  Clay- 
toOy  the  agent;  and  in  selling  his  ticket,  Clayton  was  acting 
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dearly  within  the  scope  of  his  employment;  bat  his 
was  not  known  to  the  railroad  comany,  or  any  of  its  superior 
officers,  and  although  it  was  contemporaneous  with  his  em- 
ployment, the  railroad  company  cannot  be  charged  with  the 
oonseqaenoes  thereof.  The  negligent  or  accidental  act,  if  any, 
of  the  agent  in  imparting  a  contagious  disease  to  Long,  the 
purchaser  of  the  railroad  ticket,  was  not  within  the  scope  of 
his  authority,  so  as  to  charge  the  company,  his  master*  ^The 
sickness  of  an  agent  with  a  contagious  disease  cannot  be  pre- 
sumed to  be  authorized  or  directed  by  the  master,  and  is  not 
an  incident  in  any  way  to  the  employment  of  selling  ticketSi 
w  acting  as  agent  at  a  station. 

We  are  not  referred  to  any  decisions,  and  we  cannot  find  in 
the  books  where  a  master  or  railroad  company  has  been 
held  liable  in  a  case  like  this. 

The  judgment  of  the  district  court  will  be  affirmed. 


Miffna's  LiABiLiTT  tor  Skrtant's  Aon.  —  The  master  !•  liable  for  raeh 
•ets  of  hie  eerrante  only  as  are  within  the  line  of  his  duty:  Baker  t.  Kkuqfp 
38  CaL  631;  99  Am.  Dea  438.  Master  is  not  liable  for  the  act  or  neglect  of 
his  servant  when  doing  something;  which  the  master  hae  not  ordered  donet 
Monu  T.  Brwfn,  111  K.  T.  818;  7  Am.  8t  Rep.  75U 


Hutchinson  and  Southern   Railroad   Gompant 

V.  Board  of  Commission brgu 

[48  Ka1I8A8»  7a] 

Ra]lboai>-aid  BD2iDfl»  Bbtofpil  to  OoimsT  yALiBirr  OT.  — A  township 
is  estopped  from  claiming  that  a  petition  for  a  apeoial  election  was  not 
signed  by  the  requisite  nuonber  of  taz-payera,  if  the  fact  that  it  was  so 
■igDed  is  entered  on  the  jonrnala  of  the  board  of  oonnty  commissioners 
in 'ordering  the  election,  and  an  election  is  thereafter  had  at  whieh  the 
proposition  to  issue  bonds  is  carried,  and  they  are  afterwards  issued  in 
due  form,  oontaining  all  the  recitals  required  by  law,  in  consideration  of 
which  the  railroad  la  located,  constructed*  equipped,  and  operated,  with* 
o«t  objection  or  protest  from  any  of  the  citizens  of  the  township. 

BnorrsL.  —  Laohis  on  tbb  Part  of  Tax*pat8Bs  of  a  MuivioiPALnT  in 
objecting  to  or  resisting  a  public  improvement,  or  the  issuing  of  munici- 
pal bonds  in  aid  of  a  railroad  corporation,  may  estop  them  from  after- 
wards denying  liability  for  snob  improvement,  if  during  their  inaction 
a  eootractor  ct  other  person  haa  incurred  liabilities  or  made  expenditures 
in  good  faith*  or  the  bonds  hare  passed  into  the  hands  of  bona  JUU  pur- 
chasers. 

Railroai>-aid  Bonds.  —  A  Finding  on  tee  Pabt  of  Coitntt  Commibbion- 
■BS  that  the  preliminary  steps  required  by  law,  sneh  as  a  petition  signed 
Ah.  Bt.  Bar.,  Vol.  XXX  —IS 
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by  two  fifths  of  tho  taz-payert^  or  aleotioa,  and  a  majority  Tote^  hav* 
been  taken  is  oonolusive  in  favor  of  a  railroad  corporation  whioh  aeeepis 
bonds  or  a  subscription  based  npon  snob  finding. 
IbTOPPBL  —  Municipal  Corporations.  —  The  doctrine  of  estoppel  haa  been 
extended  to  mnnioipal  corporations  as  tp  matters  within  the  scope  of 
their  powers  and  the  powers  of  their  officers,  so  as  to  bind  them  by  their 
own  acts  and  acquiescence,  and  the  acts  and  acqniesoence  of  their  offi- 
cers, whencTer  an  estoppel  would  exist  in  the  ease  of  a  natoral  person. 

George  R.  Peek^  A.  A.  Hurd,  0.  N,  SUrry^  W.  M.  Whitelaw^ 
and  W.  M.  Wallace^  for  the  plaiotifiT. 

Oeorge  W.  Cooper  and  John  W.  Cooper^  for  the  defendantB. 

Simpson,  C.  This  is  an  original  proceeding  in  mandamuM^ 
instituted  by  the  Hutchinson  and  Southern  Railroad  Com- 
pany, to  compel  the  board  of  county  commissioners  and 
county  clerk  of  Kingman  County  to  issue  the  bonds  of  Rich* 
land  township,  in  Kingman  County,  io  the  sum  of  thirteen 
thousand  dollars,  to  the  plaintiff..  These  bonds  were  voted  by 
Richland  township  on  the  twenty-seventh  day  of  November, 
1889,  to  the  Omaha,  Hutchinson,  and  Qulf  Railway  Company, 
under  the  laws  of  the  state  of  Kansas,  as  aid  to  such  company 
in  the  construction  of  its  railroad  through  Richland  town- 
ship. The  Hutchinson  and  Southern  Railroad  Company,  hav- 
ing purchased  the  railroad  property,  real  and  personal,  and  all 
the  rights,  privileges,  franchises,  etc.,  of  the  Omaha,  Hutchin- 
son, and  Gulf  Railway  Company,  now  claims  these  bonds  as 
such  purchaser  and  assignee.  The  defendants  claim  that  the 
plaintiff  is  not  now  entitled  to  such  bonds,  and  ought  not  to 
prevail  in  this  suit,  for  four  reasons:  1.  Because  the  petition 
on  which  the  bond  election  of  November  27,  1889,  was  held 
did  not  contain  two  fifths  of  the  resident  tax-payers  of  Rich- 
land township:  2.  Because  the  notice  of  the  election  was 
defective;  8.  Because  the  Omaha,  Hutchinson,  and  Gulf 
Railway  Company  sold  out  to  the  Hutchinson  and  Southern 
Railroad  Company,  and  the  Hutchinson  and  Southern  Rail- 
road Company  could  acquire  no  right  to  such  bonds  under 
such  sale;  4.  That  no  demand  was  made  on  defendants  by 
plaintiff  for  the  bonds  before  suit  was  brought 

Plaintiff  contends  that  two  fifths  of  the  resident  tax-payers 
of  Richland  township  did  sign  the  petition  on  which  theeleo- 
tion  was  called;  that  due  and  proper  notice  of  such  election 
was  given,  but  that  if  the  notice  was  defective,  it  was  an  ir- 
regularity which  was  cured  by  actual  notice  to  the  voters  of 
the  township,  and  a  very  full  vote;  that  the  plaintiff  hat  the 
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right  to  demand  the  bonds  as  purchaser  from  the  Omaha, 
Hutchinson,  and  Gulf  Railway  Company:  that  proper  demand, 
oft  repeated,  was  made  by  plaintiff  for  the  bonds,  which  was 
as  often  refused;  that  even  if  two  fifths  of  the  resident  tax- 
payers of  Richland  township  did  not  sign  the  petition  on 
which  the  bond  election  was  called  and  held,  defendants  are 
now  estopped  from  raising  any  such  question. 

The  original  writ  in  this  cause  contained  *the  averments 
that  on  the  eighteenth  day  of  October,  1889,  a  petition  (which 
IB  fully  set  out  in  the  writ),  signed  by  more  than  two  fifths  of 
the  resident  tax-payers  of  Richland  township,  was  presented 
to  the  board  of  county  commissioners  of  Kingman  County, 
praying  that  such  board  call  an  election  for  the  purpose  of 
sabmitting  to  the  voters  of  Richland  townslup  the  question 
of  voting  aid  to  the  Omaha,  Hutchinson,  and  Gulf  Railway 
Company;  that  said  board  duly  considered  said  petition  in 
special  session,  and  determined  and  found  that  said  petition 
was  signed  by  two  fifths  of  the  resident  tax-payers  of  Rich- 
land township,  called  the  election  prayed  for  in  said  petition, 
to  be  held  in  Richland  township  on  the  twenty-seventh  day 
of  November,  1889,  and  ordered  the  sheriff  of  Kingman 
County,  Kansas,  to  give  due  notice  thereof;  that  said  sheriff 
did  give  due  notice  of  such  election,  by  proclamation  duly 
published,  etc.;  that  all  the  voters  of  said  township  also  had 
actual  notice  of  such  election  and  attended  the  polls  on  the 
twenty-seventh  day  of  November,  1889,  and  voted,  without 
exception,  at  said  election;  that  a  large  majority  of  such 
voters  voted  for  the  bonds;  that  the  board  of  county  com  mis* 
sioners  of  Kingman  County  duly  canvassed  the  returns  of  said 
election  and  declared  the  result  to  be  that  a  majority  of  the 
votes  polled  at  said  election  were  in  favor  of  the  issuance  of 
the  bonds,  and  ordered  the  county  clerk  of  Kingman  Cuunty 
to  subscribe  to  the  capital  stock  of  the  Omaha,  Hutchinson, 
and  Gulf  Railway  Company,  for  and  in  behalf  of  said  Rich- 
land township,  in  the  sum  of  thirteen  thousand  dollars,  the 
amount  voted  at  said  election,  and  that  said  county  clerk  did 
duly  make  its  subscription,  as  ordered  by  the  board  of  county 
commissioners.  It  is  also  shown  that  the  railroad  was  com- 
pleted through  the  township  on  the  twenty -seventh  day  of 
Hay,  1890,  in  accordance  with  the  terms  of  the  subscription. 
The  election  resulted  in  favor  of  the  subscription,  by  a  vote 
of  seventy-three  for  and  forty  against.    This  action  was  com- 
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menced  on  the  sixth  day  of  December,  1890.    Other  facts  that 
may  be  material  will  be  noticed  hereafter. 

The  petition  of  the  resident  tax-payers  presented  to  the 
board  of  county  commissioners  praying  that  an  election  be 
ordered  recites  that  *'  we,  the  undersigned,  your  petitioners, 
being  two  fifths  of  the  resident  tax-payers  of  the  municipal 
township  of  Richland,  Kingman  County,''  etc.  The  board  of 
county  commissioners,  in  ordering  the  special  election,  entered 
on  their  journal  this  statement,  to  wit:  ^' And  having  exam- 
ined said  petition,  find  that  the  same  was  in  due  form,  and 
was  duly  signed  by  more  than  two  fifths  of  the  resident  tax- 
payers of  said  Richland  township,  and  being  regular  in  all 
other  respects,  and  the  said  county  commissioners,  being  so 
satisfied,  do  so  find." 

The  second,  third,  aiid  fourth  defenses  relied  upon  by  the 
respondent  township  are  not  good,  for  various  reasons.  The 
objection  that  the  notice  of  election  was  defective  is  met  by 
the  showing  in  the  record  that  every  legal  voter  in  the  town- 
ship, except  one,  attended  the  election  and  cast  his  vote,  and 
hence  had  knowledge  of  the  time  and  place  at  which  the  elec- 
tion was  held.  The  third  defense,  ''because  the  Omaha^ 
Hutchinson,  and  Oulf  Railroad  Company  sold  out  to  the 
Hutchinson  and  Southern  Railroad  Company,  and  the  latter 
company  could  acquire  no  right  to  the  bonds  under  such 
sale,"  is  met  by  the  decisions  of  this  court  in  the  cases  of 
Atchison  etc.  R,  R.  Co.  v.  CommWs  of  Phillips  Co.,  25  Kan.  261; 
Soutliem  Kansas  etc,  R.  R,  Co.  v.  Towner^  41  Kan.  72;  Bates 
Co.  y.  WinUrs,  112  U.  S.  325;  Scotland  Co.  v.  Thomas,  94 
U.  8.  682;  and  Gen.  Stats.  1889,  par.  1269.  The  fourth  de- 
fense, that  no  demand  was  made  by  the  plaintifif  of  the 
defendants  for  the  bonds  before  the  suit  was  brought,  is  dis- 
posed of  by  evidence  contained  in  the  record. 

It  seems  to  us,  regarding  the  legal  efifect  of  the  recitations 
in  this  record,  that  the  petition  for  the  election  declares  on  its 
face  that  the  signers  thereof  are  resident  tax-payers;  that  the 
board  of  oounty  commissioners  found  and  determined  thai 
the  petition  was  good,  and  contained  the  names  of  two  fifths 
of  the  resident  tax«payers  of  the  township  of  Richland;  that 
the  eleotioQ  was  ordered  by  reason  of  that  finding  and  deter- 
mined by  the  board;  that  the  election  was  held,  the  votes  can- 
vassed, and  the  result  declared,  and  that  all  this  was  done 
without  objection  or  protest  from  any  of  the  citizens  of  that 
township;  that  the  relator  presents  at  least  a  very  strong 
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^ma  facie  case  for  the  allowance  of  the  peremptory  writ,  fio 
•trong,  in  fact,  that  if  the  writ  cannot  be  granted,  it  must  be 
that  it  it  becanse  the  township  has  made  such  a  strong  show- 
ing that  the  petition  was  defective,  by  reason  of  not  being 
dgned  by  the  requisite  number  of  resident  tax-payers,  as  to 
ocnnpletely  overcome  the  prima  JcLcie  case.  And  in  relation 
to  this  question,  some  other  facts^  and  some  very  strong  infer- 
ences arising  from  the  record,  very  vigorously  reinforce  the 
prima  fiieie  showing  made  by  the  relator.  The  tax  roll  of 
that  year  is  introduced  .in  evidence,  and  this  shows  that  the 
nombar  of  resident  tax-payers  in  the  township  of  Richland 
was  about  seventy.  This  tax  roll  was  made  by  the  township 
trostee  before  any  proposition  for  railroad  aid  was  discussed, 
or,  so  far  as  we  know,  even  thought  of,  and  is  therefore  free 
from  any  suspicion  that  it  was  made  either  in  the  interest  of 
or  adverse  to  such  a  proposition.  Again,  the  evidence  dis- 
closes that  there  were  two  factions  in  the  township,  and  that 
the  resident  tax-payers  were  besieged  both  in  favor  of  and 
against  signing  the  petition  calling  for  an  election;  that  the 
attention  of  the  entire  population  of  the  township  was  called 
to  the  subject,  and  that  there  was  an  earnest  and  determined 
eflbrt  made  by  both  factions;  and  yet  we  find  that  the  insuf- 
ficiency of  the  petition  is  first  alleged  after  demand  is  made 
for  the  issue  of  the  bonds.  These  things  are  so  entirely  incon- 
sistent with  the  claim  now  made  of  the  insufficiency  of  the 
petition,  that  great  weight  sho  uld  be  given  them. 

The  writer  of  this  opinion  has  read  somewhat  carefully  the 
voluminous  mass  of  evidence  taken  on  both  sides  of  this  ques- 
tion, and  is  inclined  to  the  opinion  that  upon  the  whole  record 
the  petition  is  sufficient,  but  the  decision  of  this  case  is  based 
upon  other  facts  that  are  indisputable.  Many  of  these  facts 
have  been  already  referred  to,  and  as  they  are  thoroughly  es- 
tablished by  the  evidence,  or  stated  by  both  parties  in  such  a 
manner  as  to  be  taken  for  granted,  and  as  some  others  are 
asserted  and  not  disputed,  they  are  to  be  accepted  as  control- 
ling. We  allude  to  certain  facts,  independent  of  the  petition 
for  the  election,  such  as  the  efforts  of  one  party  to  secure,  and 
the  other  to  prevent,  the  required  number  of  resident  tax- 
payers to  sign  the  petition;  the  presentation  of  the  petition  to 
the  board  of  county  commissioners;  its  allowance;  the  find- 
ings and  determination  of  the  board  with  respect  to  its  form 
and  legality;  the  holding  of  the  election  and  almost  unani- 
mous participation  of  the  electors  of  the  township  in  that 
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election;  the  canvass  and  declaration  of  the  result;  the  sub- 
scription of  the  stock  by  the  county  clerk,  as  authorized  by  a 
resolution  of  the  county  board;  the  acceptisince  of  that  sub- 
scription by  the  railroad  company;  the  construction  and 
operation  of  the  railroad  in  accordance  with  the  terms  of 
the  subscription;  the  acceptance  and  retention  by  the  town- 
ship treasurer  of  the  amount  of  capital  stock  of  the  railroad 
company  authorized  by  the  subscription.  It  also  appears 
from  the  evidence  that  in  consideration  of  the  subscription  of 
Richland  township  the  railroad  company  adopted  a  routo 
through  the  township  that  required  them  to  make  a  bend 
after  leaving  a  village  in  said  township  called  ''  Cleveland/' 
and  to  turn  due  east  near  a  certain  half-section  line  to  a  cer- 
tain point  near  the  center  of  the  township,  and  then  to  turn 
due  south  and  follow  a  half-section  line  to  near  the  southern 
boundary  line  of  the  township,  and  that  this  made  nearly  a 
right  angle  in  the  road;  that  the  arrangement  as  to  route  was 
made  to  satisfy  the  people  of  the  township;  that  the  company 
agreed  to  locate  two  depots  in  the  township,  one  at  Cleveland 
and  one  in  the  center  of  the  township.  The  township  is  only 
six  miles  square.  The  company  also  agreed  to  put  in  two 
side-trncks.  The  route  was  changed  from  the  original  inten* 
tion  of  the  company  on  account  of  the  subscription  of  this 
township;  the  route  adopted  by  virtue  of  the  subscription  was 
from  one  and  a  half  to  two  miles  longer  and  more  expensive 
than  the  original  route  adopted  by  the  company;  the  route 
through  Richland  township  finally  adopted  and  built  and 
operated  would  not  have  been  chosen  if  it  had  not  been  influ- 
enced and  controlled  by  the  expectation  of  the  company  to 
receive  the  thirteen  thousand  dollars  aid  voted  by  the  town- 
ship. The  road  was  built  through  the  township  on  a  mini- 
mum grade  of  one  foot  to  the  hundred,  with  compensation 
for  all  curves.  First-class  ties  were  used,  2,640  to  the  mile, 
and  same  number  and  class  in  all  side-tracks  on  the  main 
line.  First-class  steel  rails  weighing  sixty  pounds  to  the 
yard  were  laid  on  the  main  line  and  all  side-tracks,  manu- 
factured at  the  Alleghany  Bessemer  Steel  Works.  The  most 
approved  splice-bars  —  the  Sampson  splice-bars — and  Tudor 
bolts  and  spikes  were  used.  The  switches  were  the  best  that 
could  be  bought,  and  everything  connected  with  the  construe* 
tion  was  first-class.  The  road  is  well  drained,  and  in  a  word, 
is  a  first-class  one,  and  has  complied  in  all  respects  with  the 
terms  of  the  subscription. 
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Under  this  state  of  fiEictfl,  can  the  municipal  township  urge 
IS  A  defense  to  this  action  that  the  petition  presented  to  the 
board  calling  for  an  election  did  not  contain  the  names  of  two 
fifths  of  the  resident  tax-payers  of  the  township,  and  that  the 
finding  and  determination  of  the  board  that  it  did,  was  incor- 
rect as  a  matter  of  fact,  and  that  therefore  the  contract  of 
labscription  was  void,  for  want  of  power  on  the  part  of  the 
board  to  make  it?  Every  prerequisite  of  the  law  affirmatively 
appearing  upon  the  records  to  have  been  complied  with,  is  not 
the  township  estopped,  under  all  the  circumstances  of  this 
case,  from  denying  the  illegality  of  the  petition  calling  the 
election?  It  has  been  held  by  this  court,  in  the  case  of  Sleeper 
V.  Btdlen^  6  Kan.  300,  that  '^  where  a  petition  for  grading  a 
certain  street  appears  to  be  good  on  its  face,  and  the  city  coun- 
cil of  the  city  decides  and  declares  that  it  is  good,  and  makes 
a  contract  under  it,  and  after  the  grading  has  been  done,  and 
the  city  has  levied  a  special  tax  to  pay  for  the  same,  the  city 
is  estopped  from  denying  the  validity  of  its  contract,  or  of  de- 
nying its  liability  to  the  contractors  for  the  grading." 

The  authorities  quoted  to  sustain  this  part  of  the  opinion  are 
the  cases  of  Louisville  v.  Hyatt^  5  B.  Mon.  199;  BisseU  v.  Jeffer* 
itmville,  24  How.  287;  Kearney  y.  Covington,  1  Met.  (Ky.)  339; 
Sioi/t  V.  Waiiamsburgh,  24  Barb.  427.  Later,  it  is  said  by 
this  court,  in  the  case  of  Stewart  v.  CommWe  of  Wyandotte  Co., 
45  Kan.  708;  23  Am.  St.  Rep.  746:  "A  land-owner  who  vol- 
untarily invokes  for  his  benefit  the  provisions  of  chapter  214 
of  the  Laws  of  1887  for  the  purpose  of  improving  a  county 
road  contiguous  to  bis  land,  signs,  circulates,  and  presents  a 
petition  under  the  provisions  of  that  statute  to  the  county 
commissioners,  and  asks  for  the  improvement  subsequently 
made,  lives  in  the  immediate  vicinity  of  the  improvement 
daring  its  entire  progress,  is  present  upon  the  work  at  differ- 
ent times,  knows  that  the  petition  is  insufficient  under  the 
statute,  and  the  improvement  greatly  enhances  the  value  of 
his  property,  much  in  excess  of  any  tax  or  assessment  at- 
tempted to  be  imposed,  is  not  entitled  to  an  injunction  to  re- 
strain the  collection  of  such  tax  or  special  assessment,  although 
the  improvement  is  made  without  any  authority  whatever. 
A  party  cannot  invite  and  encourage  a  wrong,  and  then  ask  a 
court  of  equity  to  protect  him  by  an  injunction  from  the  con- 
sequences of  that  wrong." 

This  is  supported  by  Sleeper  v.  Bullen,  6  Kan.  300;  Lee  v. 
TiUoUon^  24  Wend.  337;  36  Am.  Deo.  624;  Fergueon  v.  Lan- 
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dram,  5  Bush,  240;  96  Am.  Dec.  850;  and  Danids  r.  Teamey^ 
102  U.  S.  415;  and  this  case  cites  Elliott  on  Roads  and  Streetif, 
422;  State  y.  Mitchell,  81  Ohio  St  592;  Burlington  ▼.  Gilbert. 
31  Iowa,  356;  7  Am.  Rep.  143;  Mott  ▼.  Detroit,  18  Mich.  528; 
see  also  Brown  v.  Atchison,  89  Kan.  87;  7  Am.  St.  Rep.  615« 
These  cases  cited  from  our  own  court,  as  well  as  the  support- 
ing ones,  go  to  the  extent  that  even  when  the  municipalitj^ 
has  no  power  to  make  the  improvement,  the  lot-owner  may,  by 
his  own  acts,  be  estopped  from  assertingUhat  want  of  power; 
and  some  of  the  supporting  cases  hold  that  where  a  party  has 
availed  himself  of  the  benefits  of  an  unconstitutional  law,  he 
cannot,  in  ^  subsequent  litigation  with  others  not  in  that  po- 
sition, aver  its  unconstitutionality  as  a  defense.    We  cite  these 
eases  to  establish  the  general  rule  that  courts  will  carry  the 
doctrine  of  estoppel  to  great  lengths  in  the  interests  of  justice, 
because  it  has  its  foundation  in  a  wise  and  salutary  policy. 
It  promotes  fair  dealing,  and  often  gives  triumph  to  right  and 
justice  where  no  other  principle  known  to  our  jurisprudence 
can  secure  these  ends.     It  is  a  conservator;  and  without  its 
frequent  operation,  vast  public  and  private  enterprizes  would 
be  paralyzed.    The  strength  of  this  principle  of  estoppel  has 
been  held  sufficient  to  overcome  jurisdictional  defects  in  pro- 
ceedings  of  this  kind,  as  in  the  case  o{  Prettyman  v.  Tazewell 
Co,,  19  III.  406,  71  Am.  Dec.  230,  where  it  was  alleged  that 
the  petition  did  not  contain  the  requisite  number  of  signa- 
tures, and  there  was  not  a  majority  of  legal  voters  in  favor  of 
the  proposition.     Also  in  the  case  of  Chicago  etc,  R.  R,  Co.  v. 
Coyer,  79  111.  376,  where  the  petition  was  insufficiently  signed; 
and  in  the  case  of  Burlington  etc.  Ry  Co,  v.  Stewart,  89  Iowa, 
267,  where  the  notice  of  the  election  was  insufficient;  and  in 
Packard  v.  Jefferson  Co,,  2  Col.  838,  where  the  election  was 
called  at  an  illegal  meeting  of  the  board.    In  the  last  case, 
the  court  held  that  the  proceedings  were  without  jurisdiction, 
and  void,  but  that  the  action  of  the  board  at  a  subsequent 
regular  meeting  having  treated  the  proceeding  as  valid,  they 
were  thereby  ratified  and  validated.     In  the  case  of  MUls  v. 
Oleason,  11  Wis.  490,  78  Am.  Dec.  721,  the  court  says  that 
a  subsequent  ratification  will  render  valid  acts  that  in  point 
of  strict  law  were  unauthorized  when  they  were  done,  is  a  fa« 
miliar  rule  in  the  case  of  individuals.    And  the  court  held  that 
it  was  equally  applicable  in  that  case  to  estop  a  city  from 
denying  the  validity  of  Certain  bonds. 
And  in  the  case  of  Kneriai^  v.  QiUman,  24  Wis.  89,  the  court, 
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^waking  of  mutucipal  oorporations,  says:  ^^As  to  matters 
within  the  scope  of  their  power,  the  dootrine  of  estoppel  ap- 
plies; and  that  agreements  in  their  behalf  may  be  ratified  by 
acqaiescenoe  and  accepting  the  benefits  of  them,  with  knowl« 
edge  of  the  faota,  is  as  well  settled  as  in  the. case  of  natural 
persons."  And  further,  in  the  same  opinion,  *^  if  all  this  was 
done  with  the  knowledge  of  the  common  council,  and  it  took 
DO  action  to  express  any  dissent  or  to  prevent  its  agents  from 
making  the  agreement,  it  is  as  clearly  bound  as  though  it 
had  formally  aathorized  the  whole  by  express  act." 

This  case  is  expressly  affirmed  in  Houfe  v.  Toion  of  Ftdion^ 
S4  Wis.  618^  17  Am.  Bep.  463,  which  is  another  strong  case 
in  support  of  this  doctrine.    See  also  Curnen  v.  Mayor  of  New 
Yorl^  79  N.  Y.  611.     In  the  case  of  Petenon  v.  Mayor  of  New 
York,  17  N.  Y.  449,  458,  Judge  Davis  said:  "This  ratification 
may  be  by  acts  or  conduct  inconsistent  with  any  other  sup- 
position than  that  it  intended  to  own  and  adopt  the  act  as 
its  own.'*     See  also  Story  on  Agency,  sec.  253;  Dillon  on  Mu- 
nicipal Corporations,  sec.  385;  Argenti  v.  San  Francisco,  16 
Cal.  255;  People  v.  Swift,  81  Cal.  26;  Hooker  v.  Eagle  Bank  of 
Sodie9Ur,  30  N.  Y.  83;  86  Am.  Dec.  351;  Hoyt  v.  Thompeon,  19 
N.  Y.  208;  SuperoUore  v.  Schenck,  5  Wall,  782;  Hart  v.  StonCy  30 
Conn.  94;  Howe  v.  KeeUr,  27  Conn.  538;  Emerson  v.  Newbury, 
13  Pick.  877;  Hodges  v.  Buffalo,  2  Denio,  110;  Lhibuqite  etc. 
College  v.  District  Township,  13  Iowa,  555;  Detroit  v.  Jackson, 
1  Doug.  (Hich.)  106;  Merrick  y.  Burlington^  etc.  Plank  Road 
Co.,  11  Iowa,  74;  Herman  on  Estoppel,  sec.  554;  Burlington 
T.  Gilbert,  81  Iowa,  357;  7  Am.  Rep.  143;  Cross  v.  City  of 
Kansas,  90  Mo.  13;  59  Am.  Rep.  1 ;  Moore  v.  Mayor,  73  N.  Y. 
238;  29  Am.  Rep.  134;  MarkU  v.  Board  etc.  Clay  Co.,  55  Ind. 
185. 

This  court  has  laid  down  this  doctrine  of  ratification  in  the 
strongest  terms.  In  the  case  of  State  v.  Comm'rs  of  Pawnee 
Co.,  12  Kan.  426,  439,  the  court  says:  '^  It  is  a  general  prin- 
ciple, of  almost  universal  application,  that  whenever  a  state^ 
county,  corporation,  partnership^  or  person  has  power  origi- 
nally to  do  a  particular  thing,  it  also  has  the  power  to  ratify 
and  make  valid  an  attempted  efibrt  to  do  such  thing,  although 
the  same  may  have  been  done  ever  so  defectively,  informally, 
a&d  even  fraudulently,  in  the  first  instance.  This  principle 
is  so  elementary  in  its  nature  as  to  require  no  citation  of  au- 
ihorities  to  uphold  it.'' 
Upon  the  strength  of  this  principle,  municipal  corporations 
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have  been  estopped  from  denying  their  liability  to  pay  for 
benefits  received,  in  some  cases,  where  there  was  no  contract 
at  all;  in  others,  where  there  was  an  absence  of  power  even  to 
make  the  contract:  City  of  East  St.  Louis  v.  East  St.  Louis 
Oaslight  Co.,  9a  111.  415;  38  Am.  Rep.  97;  San  Francisco  Gas 
Co.  V.  San  Francisco,  9  Gal.  469;  Hitchcock  v.  Galveston,  96 
U.  8.  841.  In  the  last  case  the  supreme  court  says:  *'  Having 
received  the  benefits  at  the  expense  of  the  other  contracting 
party,  it  [the  city]  cannot  now  object  that  it  was  not  em- 
powered to  perform  what  it  promised  in  return";  citing 
numerous  cases  in  support  of  this  proposition. 

This  court  has  recognized  the  rule  that  requires  prompt  ac- 
tion on  the  part  of  the  plaintiff  in  cases  of  this  kind.  In  the 
case  of  CommWs  of  Morris  Co.  v.  Hinchman,  81  Kan.  736,  this 
court  says:  "  It  is  a  well-established  rule  in  equity,  that  if  a 
party  is  guilty  of  laches  or  unreasonable  delay  in  the  enforce- 
ment of  his  rights,  he  thereby  forfeits  his  claim  to  equitable 
relief.  Under  this  rule,"  says  Chief  Justice  Horton,  ^'  it  was 
decided  that  an  injunction  will  not  be  granted  to  restrain  the 
payment  of  money  illegally  voted  by  a  town,  if  the  petitioners 
had  been  guilty  of  gross  laches,  and  knowingly  have  permit- 
ted others  to  incur  liability  in  good  faith,  relying  upon  such 
appropriation  for  reimbursement";  citing  Task  v.  Adams,  10 
Gush.  252.  See  also  Thomas  v.  Woodman,  23  Kan.  217;  33 
Am.  Rep.  156;  Ritchie  v.  City  of  South  Topeka,  38  Kan.  368. 

As  said  by  thp  court  in  the  case  of  Kellogg  v.  Ely,  16  Ohio 
St.  67:  ^' When  the  first  spade  had  been  thrust  into  the  earth 
in  the  execution  of  the  contract,  before  the  contractors  had 
expended  any  money  or  the  laborers  any  sweat,  then,  if  ever, 
was  the  remedy  by  injunction  open  to  plaintiff  below;  but  he 
did  not  invoke  it.  It  does  not  appear  from  the  record  that  he 
ever  warned  the  contractors  or  laborers  that  he  intended  for 
himself  to  resist  the  collection  of  the  assessment  which  must 
follow  to  raise  the  money  to  pay  them,  but,  remaining  inactive 
and  silent  until  his  swamp-lands  were  drained  by  a  ditch  of 
nearly  a  mile  in  length,  he  then,  for  the  first  time,  asks  the 
interposition  of  a  court  of  equity.  We  think  he  conies  too 
late."  See  also  Chapman  v.  Mad  River  etc.  R.  R.  Co.,  6  Ohio 
St  137;  State  v.  Van  Home,  7  Ohio  St.  327;  State  v.  Union 
Township,  8  Ohio  St.  394;  Goshen  Township  v.  Springfield  etc. 
R.  R.  Co.,  12  Ohio  St.  624;  80  Am.  Dec.  386;  State  v.  Goshen 
Township,  14  Ohio  St.  569;  Comm^rs  of  Knox  Co.  v.  Nichols, 
14  Ohio  St  260.    Judge  Redfield,  in  his  work  on  railways 
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(vol.  2,  5th  ed.,  p.  388),  says:  "  The  right  to  interfere  hy  in- 
junction is  one  that  should  always  be  asserted  on  fresh  suit^ 
or  it  will  be  regarded  as  voluntarily  waived  and  lost  by  ac- 
qaiescence";  citing  numerous  authorities  in  support  of  the 
proposition. 

In  2  Herman  on  Estoppel,  sec.  1221,  the  author  says:  '*If 
a  party  is  guilty  of  laches  or  unreasonable  delay  in  the  en- 
forcements of  his  rights,  he  thereby  forfeits  his  claim  to 
equitable  relief.  This  rule  is  more  especially  applicable  to 
cases  where  a  party,  being  cognizant  of  his  rights,  does  not 
take  those  steps  to  assert  them  that  are  open  him,  but  lies  by 
and  suffers  other  parties  to  incur  expenses  and  enter  into  en- 
gagements and  contracts  of  a  burdensome  character." 

Mr.  Daniel,  in  his  work  on  negotiable  instruments  (vol.  2, 
sec.  1536),  in  speaking  of  the  voting  of  bonds  and  the  sub- 
scribing of  stock  by  municipalities  to  aid  in  the  building  of  a 
railroad,  says:  *'The  tax-payers  of  the  municipality  may  also 
enjoin  the  proceeding  of  the  corporate  authorities  to  carry  out 
the  subscription,  on  the  ground  of  fraud,  bribery,  non-fulfill- 
ment of  pre-existing  conditions,  or  other  sufficient  cause,  but 
they  must  do  so,  if  at  all,  in  apt  time,  and  before  the  rights  of 
bona  fide  third  parties  have  accrued.^' 

In  Broum  v.  Merrick  County,  18  Neb.  355,  the  supreme  court 
of  Nebraska  says:  ^' A  tax-payer  who  seeks  to  enjoin  the  pay- 
ment of  money  for  the  erection  of  a  public  bridge,  which  he 
claims  is  being  constructed  in  violation  of  law,  must  act  with 
reasonable  promptness.  If  he  is  guilty  of  gross  laches,  and 
knowingly  permits  the  contractor  to  incur  liabilities  in  good 
faith  in  the  construction  of  the  greater  part  of  the  work,  an 
injunction  will  be  denied." 

See  also  Lamb  v.  Burlington  etc.  Ry  Co.,  39  Iowa,  333,  where 
it  was  held  that  because  the  plaintiff  had  delayed  his  action 
until  the  railroad  was  completed  (as  in  this  case),  he  was 
estopped;  and  in  Burlington  etc.  Ry  Co.  v.  Stewart,  39  Iowa 
267,  where  the  election  notices  were  insufficient,  the  same 
principle  was  applied.  In  the  case  of  Prettyman  v.  Tazewett 
Co.,  19  III.  406,  71  Am.  Dec.  230,  it  was  held  that  a  delay  of 
four  months  after  the  election  was  fatal  to  plaintiff's  right  te 
enjoin  the  issue  of  the  bonds;  that  "the  presumption  was, 
that  rights  had  been  acquired  and  liabilities  incurred  on  the 
faith  of  the  bonds  that  would  make  it  inequitable  to  restrain 
their  issue."  The  same  principle  was  recognized  in  later  cases 
in  the  same  court:  See  Johnson  y.  Stark  Co.,  24  111.  90;  BuU 
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fcr  ▼.  Dunham,  27  111.  474;  and  People  v.  Cline,  68  111.  894; 
Chicago  etc.  R.  R.  Co.  v.  Coyer,  79  111.  876.  In  the  Tazewell 
County  case,  the  supreme  court  of  Illinois  held,  where  it  wa« 
alleged  that  hundreds  of  illegal  votes  were  cast,  and  that 
there  was  not  a  majority  of  the  legal  voters  in  favor  of  the 
subscription,  that  proceedings  of  this  kind  are  binding  until 
impeached,  and  that  thej  might  be  impeached  .  .  •  •  b j 
establishing  a  proper  case  in  apt  time;  but  justice  and  reason 
would  alike  prohibit  a  party,  after  acquiescing  until  the  road 
should  incur  liabilities,  acquire  credit,  etc.,  on  the  faith  that 
these  bonds  would  issue,  from  impeaching  the  election  and 
enjoining  them  from  issuing." 

And  the  same  doctrine  has  been  recognized  and  affirmed  in 
later  cases  in  that  state:  Johneon  v.  Stark  Co,,  24  111.  90;  Mar- 
ehali  Co.  V.  Cook,  88  111.  48,  61;  87  Am.  Dec.  282;  People  y. 
SupervUore  of  Logan  Co.,  68  111.  874;  People  v.  Cline,  63  III. 
394.  See  also  New  Haven  etc.  R.  R.  Co.  v.  Town  of  Chatliam^ 
42  Conn.  465;  Gilmore  v.  Fox,  10  Kan.  609,  612;  Kellogg  v.  Ely, 
16  Ohio  St.  64;  Chapman  v.  Mad  River  etc.  R.  R.  Co.,  6  Ohio 
St.  127,  137;  Clapp  v.  Cedar  Co.,  6  Iowa,  16;  68  Am.  Dec. 
678;  Markle  v.  Board  etc.  Clay  Co.,  65  Ind.  185. 

The  settled  policy  of  this  state,  both  by  legislative  enact- 
ment and  judicial  expression,  is,  that  before  the  agents  of  a 
municipality  are  authorized  to  subscribe  aid  for  such  public 
improvements  as  railroads,  they  are  required  to  be  authorized 
so  to  do  by  the  public  in  the  manner  provided  by  statute: 
Township  of  Dixon  v.  Sumner  Co,,  25  Kan.  619.  The  preliminary 
steps  required  by  law,  such  as  a  petition  signed  by  two  6fths  of 
the  resident  tax-payers,  an  election,  and  a  majority  vote,  are 
steps  in  the  creation  of  that  authority,  and  are  steps  with 
which  the  railroad  company  necessarily  has  no  connection: 
Land  Orant  etc.  Co.  v,  Davis  Co.,  6  Kan.  256.  Whether  these 
steps  have  been  legally  taken  is  a  question  that  must  be 
determined  by  the  board  of  county  commissioners,  who  are 
public  agents  to  whom  the  determination  of  many  other  im* 
portant  questions  is  confided.  Under  the  terms  of  our  statute, 
no  other  tribunal  or  authority  could  determine  whether  a  suf- 
ficient petition  had  been  presented,  or  whether  there  was  a 
majority  vote  cast  for  the  subscription.  When  the  board 
acted,  and  determined  in  favor  of  the  subscription,  and  ordered 
the  county  clerk  to  make  it,  and  it  was  accepted  by  the  rail* 
road  company,  then  for  the  first  time  was  there  a  contract 
which  necessarily  required  action  by  the  railroad  company. 
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Up  to  ibis  point,  all  the  proceedings  affirmatively  show  on 
their  face  that  every  requisite  of  the  statute  had  been  com« 
plied  with;  and  now  we  quote  largely  from  a  case  already 
cited,  that  of  Bissell  v.  City  qf  JeffersonvilU,  24  How.  287,  —  a 
decision  of  the  supreme  court  of  the  United  States,  decided  so 
long  ago,  and  followed  so  often,  that  it  is  now  not  assailable. 
If  it  should  be  said  that  this  was  a  case  in  which  innocent 
third  persons  were  the  holders  of  the  bonds  sued  upon,  the  re* 
ply  is,  and  it  is  a  patent  one,  that  the  court  considered  the 
case  from  the  stand«point  of  the  railroad  company's  rights. 
The  court  says:  ^'Having  ascertained  and  determined  that 
three  fourths  of  the  legal  voters  had  petitioned,  they  adopted 
the  resolution  reported  by  the  committee,  and  entered  into  the 
contract  with  the  railroad  company.     Clearly,  therefore,  the 
common  council  had  contracted  the  obligation  to  take  the  stock, 
and  in  case  of  refusal,  would  have  been  liable  in  damages  for 
a  breach  of  the  contract  ....  It  is  insisted  by  the  plaintiffs 
that  the  defendants  had  no  right  to  disprove  the  verity  of 
their  own  records,  certificates,  and  representations  concerning 
the  facts  necessary  to  give  validity  to  the  bonds.    On  the 
other  hand,  the  defendants  controvert  that  proposition,  and 
insist  that  it  was  competent  for  them,  under  the  circumstances, 
to  prove,  by  parol  testimony,  that  the  records  given  in  evi- 
dence did  not  speak  the  truth,  and  that  in  point  of  fact  three 
fourths  of  the  legal  voters  had  not  petitioned,  as  required  by 
the  charter.    Unless  three  fourths  of  the  legal  voters  had  peti- 
tioned, it  is  clear  that  the  bonds  were  issued  without  author- 
ity, as  by  the  terms  of  the  explanatory  act  it  could  only  apply 
to  a  case  where  the  common  council  of  a  city  had  contracted 
the  obligation  or  liabilities  therein  specified  upon  the  petition 
ot  three  fourths  of  the  legal  voters  of  such  city;  and  if  no  such 
petition  had  been  presented,  or  if  it  was  not  signed  by  the 
requisite  number  of  the  legal  voters,  the  law  did  not  author- 
ise the  common  council  to  ratify  and  affirm  the  subscription. 
The  fact,  however,  had  been  previously  ascertained  and  de- 
termined by  the  board  to  which  the  petition  was  originally 
addressed.    After  the  explanatory  act  was  passed,  the  com- 
mon council  were  fully  authorized  to  revise  the  finding  of  the 
former  board;  and  if  it  did  not  appear,  upon  inquiry  and 
proper  investigation,  that  it  was  correct,  it  was  their  duty,  as 
the  representatives  of  the  city,  to  have  refused  to  ratify  and 
affirm  the  contract  for  the  subscription.    Such  an  inquiry 
might  hav*e  been  made  through  the  medium  of  a  committee. 
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as  it  had  been  when  the  petition  was  presented,  or  in  any  other 
mode  satisfactory  to  the  board  which  would  enable  them  to 
ascertain  the  true  state  of  the  case.  By  the  tertns  of  the  ex* 
planatory  act,  they  were  authorized  to  ratify  and  affirm  its 
subscription,  if  the  obligation  or  liability  incurred  had  beea 
contracted  on  the  petition  of  three  fourths  of  the  legal  voters 
of  the  city;  and,  of  course,  the  necessary  implication  is,  that 
they  must  be  satisfied  that  the  requisite  number  had  peti- 
tioned  Whether  three  fourths  of  the  legal  voters  had 

petitioned  or  not,  was  a  question  of  fact;  and  if  not  ascer- 
tained and  conclusively  settled  before  the  bonds  were  issued, 
it  would  remain  open  to  future  inquiry,  and  might  be  deter- 
mined in  the  negative;  and  clearly  the  common  council  could 
not  lawfully  ratify  and  affirm  the  subscription  unless  that 
proportion  of  the  legal  voters  had  petitioned;  and  without  such 
ratification  the  bonds  would  be  invalid.  Beyond  question, 
therefore,  that  construction  must  be  rejected.  Jurisdiction  of 
the  subject-matter  on  the  part  of  the  common  council  was 
made  to  depend  upon  the  petition,  as  described  in  the  explan- 
atory  act,  and  of  necessity  there  must  be  some  tribunal  to 
determine  whether  the  petitioners  whose  names  were  appended 
constituted  three  fourths  of  the  legal  voters  of  the  city;  else 
the  board  could  not  act  at  all.  None  other  than  the  common 
council,  to  whom  the  petition  was  required  to  be  addressed,  is 
suggested,  either  in  the  charter  or  the  explanatory  act,  and  it 
would  be  difficult  to  point  out  any  other,  sustaining  a  similar 
relation  to  the  city,  so  fit  to  be  charged  with  the  inquiry,  or 
one  so  fully  possessed  of  the  necessary  means  of  information 
to  discharge  the  duty.  Adopting  the  language  of  this  court 
in  the  case  of  CommWs  of  Knox  Co.  v.  AspinwaUy  21  How.  544, 
we  are  of  the  opinion  that  ^  this  board  was  one,  from  its  or- 
ganization and  general  duties,  fit  and  competent  to  be  the 
depositary  of  the  trust  confided  to  it.'  Perfect  acquiescence  in 
the  decision  and  action  of  the  board  seems  to  have  been 
manifested  by  the  defendants  until  the  demand  was  made  for 
the  payment  of  interest  on  the  loan.  So  far  as  appears, 
they  never  attempted  to  enjoin  the  proceedings,  but  sufiered 
the  authority  to  be  executed,  the  bonds  to  be  issued,  and  to 
be  delivered  to  the  railroad  company,  without  interference  or 
complaint  When  the  contract  had  been  ratified  and  affirmed, 
and  the  bonds  issued  and  delivered  to  the  railroad  company 
in  exchange  for  the  stock,  it  was  then  too  late  to  call  in  ques- 
tion the  fact  determined  by  the  common  couiicil,  and,  aforti* 
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•riy  it  is  too  late  to  raise  that  question  in  a  case  like  the 
present^  where  it  is  shown  that  the  plaintiffs  are  innocent 
holders  for  value.  Duly  certified  copies  of  the  record  of  the 
proceedings  were  exhibited  to  the  plaintiffs  at  the  time  they 
receiyed  the  bonds,  Bhowing  to  a  demonstration  that  further 
examination  upon  the  subject  would  have  been  useless;  for, 
whether  we  look  to  the  bonds  or  the  recorded  proceedings, 
there  is  nothing  to  indicate  any  irregularity,  or  even  to  create 
a  suspicion  that  the  bonds  had  not  been  issued  pursuant  to 
lawful  authority;  and  we  hold  that  the  company  and  their 
assigns,  under  the  circumstances  of  this  case,  had  a  right  to 
assume  that  they  imported  verity.  Citation  of  authorities  to 
this  point  is  unnecessary,  as  the  whole  subject  has  recently 
been  examined  by  this  court,  and  the  rule  clearly  laid  down 
that  a  corporation,  quite  as  much  as  an  individual,  is  held  to 
a  careful  adherence  to  truth  in  their  dealings  with  other  par- 
ties, and  cannot,  by  their  representations  or  silence,  involve 
others  in  onerous  engagements,  and  then  defeat  the  calcula- 
tions and  claims  their  own  conduct  has  superinduced." 

It  will  be  noticed  that  this  case  is  cited  and  strongly  relied 
upon  by  this  court  in  Sleeper  y.  BulleUf  6  Kan.  800;  and  in  the 
more  recent  cases  of  Burlington  Water  Works  Co,  v.  City  of 
Burlington^  43  Kan.  725,  Brown  v.  Atchison^  89  Kan.  48, 7  Am. 
8t  Rep.  115,  and  State  v.  Dennis^  89  Kan.  509,  it  is  very 
strongly  asserted  that  contracts  with  innocent  persons,  made 
by  municipalities,  cannot  be  avoided  by  defects  that  are 
shown  outside  of  the  record. 

In  the  case  of  BUI  ▼.  City  of  Denvery  decided  by  Mr.  Justice 
Brewer,  and  reported  in  29  Fed.  Rep.  844,  there  is  a  decision 
in  harmony  with  that  of  Sleeper  v.  BuUen^  6  Kan.  800.  It 
was  an  action  against  the  city  of  Denver  for  services  as  in- 
spector of  sewers;  the  defense  was  that  it  had  no  power  to 
make  such  a  contract.  Justice  Brewer  comments  on  this 
defense,  and  says:  '^  It  is  true  that  its  power  to  proceed  in 
the  premises  depended  upon  the  petition  of  a  majority 
of  the  property  owners;  but  no  tribunal  is  in  terms  pro- 
vided to  determine  whether  such  petition  has  been  filed;  and 
there  being  no  statutory  provision  for  a  tribunal  to  so  deter- 
mine, when  the  city  council,  as  the  general  representative  of 
the  city,  with  power  to  act  thereon,  determined  by  its  action 
that  such  a  petition  has  been  filed,  third  parties  have  a  right 
to  rely  upon  that^  and  say  that  the  city  is  estopped  thereafter 
to  deny  that  such  petition  was  filed." 
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We  again  quote  from  the  supreme  court  of  the  United 
States:  ^' The  function  of  making  the  subscription  and  issu* 
ing  the  bonds  was  confided  to  the  county  court.  Thej  had 
jurisdiction  over  the  entire  subject  They  were  clothed  with 
the  power  and  duty  to  hear  and  determine.  The  power  was 
exercised  and  the  duty  performed.  In  this  case,  as  it  is  be- 
fore us,  the  result  is  conclusive;  and  the  county  is  estopped 
to  deny  that  such  is  the  result":  County  of  Macon  y.  Shores^ 
97  U.  8.  279. 

It  seems  clear  to  us,  that,  under  the  authorities,  the  doc- 
trine of  equitable  estoppel  applies,  and  should  be  applied,  in 
this  case,  bat  we  desire  to  call  attention  to  some  of  these  au- 
thorities, making  copious  quotations  from  them,  as  follows: — 

*^  Corporations,  as  much  as  individuals,  are  bound  to  good 
faith  and  fair  dealing,  and  the  rule  is  well  settled  that  they 
cannot,  by  their  acts,  representations,  or  silence,  involve 
others  in  onerous  engagements,  and  then  turn  around  and 
disavow  their  acts,  and  defeat  the  just  expectations  which 
their  own  conduct  has  superinduced  ":  Railroad  Co.  v.  Hotih 
ard,  7  Wall.  392-418. 

'*  It  must  be  further  borne  in  mind,  that  the  invalidity  of 
contracts  made  in  violation  of  statutes  is  subject  to  the  equi- 
table exception  that  although  a  corporation,  in  making  a 
contract,  acts  in  disagreement  with  its  charter,  where  it  is  a 
simple  question  of  capacity  or  authority  to  contract,  arising 
either  on  a  question  of  regularity,  or  organisation,  or  of  power 
conferred  by  the  charter,  a  party  who  has  had  the  benefit  of 
the  agreement  cannot  be  permitted  in  an  action  founded 
on  it  to  question  its  validity ":  Township  of  Pine  Orove  v. 
Taleott,  19  Wall.  666-678;  National  Bank  v.  Matthews,  98  U.  S. 
621-629. 

'^  The  plea  of  ultra  vires,  as  a  general  rule,  will  not  prevail, 
whether  interposed  for  or  against  a  corporation,  when  it  will 
not  advance  justice,  but,  on  the  contrary,  will  accomplish  a 
legal  wrong It  is  now  very  well  settled  that  a  cor- 
poration cannot  avail  itself  of  the  defense  of  ultra  fnre$  when 
the  contract  has  been  in  good  faith  fully  performed  by  the 
other  party,  and  the  corporation  has  had  the  full  benefit  of  the 
performanoe'  of  the  contract  '*:  Whitney  Arm$  Co.  ▼.  Barlow, 
63  N.  Y.  63;  20  Am.  Rep.  604. 

**  The  rule  seems  to  be  well  established,  that  where  a  con- 
tract has  been  executed  and  fully  performed  on  the  part,  either 
of  the  corporation  or  of  the  other  contracting  party,  neither 
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will  be  permitted  to  insist  that  the  contract  and  such  perform- 
ance bj  one  party  were  not  within  the  corporate  power  of  the 
oompany  **:  Hays  y.  Galion  etc.  Coal  Co.^  29  Ohio  St.  830. 

**  As  we  understand  the  rule,  ultra  vires  prevails  in  full  force 
only  where  the  contracts  of  corporations  of  this  character  re- 
main wholly  executory This  rule  prevails,  even  as  to 

public  or  municipal  corporations,  in  analogous  cases '':  Thomp* 
son  V.  Lambert^  44  Iowa,  239. 

In  Ohio,  in  the  case  of  State  ▼.  Van  Homey  7  Ohio  St.  827| 
the  court  states  the  doctrine  very  fully:  **  No  objection  is  inter- 
posed by  the  defendant,  either  to  the  legality  of  the  election* 
or  to  any  irregularity  in  form  or  substance  of  the  certificate 
of  the  trustees  of  the  township  filed  in  the  auditor's  office 
and  recorded;  nor  to  the  subscription,  the  issuing  of  the 
bonds,  their  sale,  or  the  receipt  of  the  money  from  the  pur- 
chasers of  the  bonds.  But  the  defendant  says  that  no  election 
could  be  had  until  the  line  of  railroad  was  actually  estab- 
lished and  located  through  the  township,  and  that  conse- 
quently the  whole  proceedings  were  unauthorized  and  void. 
It  is  perhaps  a  question  of  some  doubt  whether  the  general 
assembly  did  not  intend  that  the  railroad  should  be  actually 
established  through  a  township  before  an  election;  but  we  do 
not  consider  it  necessary  in  the  case  before  us  to  decide  that 
question,  as  we  are  of  the  opinion  that,  conceding  a  location 
would  have  been  necessary  before  an  election,  the  acts  of  the 
parties  interested  have  been  such  as  to  preclude  them  from 
denying  the  authority  and  power  of  the  trustees  of  the  town- 
ship to  issue  the  township  bonds.  If  the  location  of  the  road 
should  have  been  first  made,  any  tax-payer  of  the  township, 
for  himself  and  all  others  interested,  could,  at  any  time  before 
the  issuing  or  negotiation  of  the  bonds,  have  intervened,  and 
enjoined  their  issue  as  unauthorized,  on  account  of  the  road  not 
having  been  located.  They,  however,  either  intentionally,  or 
from  neglect  to  assert  their  legal  rights,  without  protest  or  in- 
terference, suffered  the  election  to  take  place,  their  public 
agents,  the  trustees,  to  subscribe  for  stock,  to  issue  the  bonds, 

and  receive  the  proceeds They  now  desire  to  retain  the 

money  of  the  original  bond-holders;  refuse  to  pay  interest; 
deny  their  obligation  to  payback  the  principal;  disaffirm  the 
acts  of  their  public  agents,  who,  under  the  forms  of  the  law, 
and  by  their  direct  instigation,  through  the  ballot-box,  is- 
sued and  negotiated  these  bonds.  They  had  an  opportunity^ 
before  innocent  third  persons  could  be  injured  or  committed 
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to  the  acts  of  their  pablio  agents,  to  enjoin  their  proceedings 
anil  protect  themselves.  They  did  not  seek  that  protection; 
but  now,  when  thej  have  received  all  the  fruits  of  the  con- 
tr  icts  of  their  agents  from  third  persons  who  have  acted  upon 
their  recognition  of  the  authority  of  their  agents,  they  ask  the 
privilege  of  denying  this  recognition,  and  thus  escape  from 
their  obligations.  It  is  too  late  for  them  to  do  so  as  against 
innocent  tliird  persons.  They  are  concluded,  not  simply  by 
the  acts  of  their  public  agents,  but  by  their  own.  It  is  true 
that  when  public  oflScers  exceed  the  powers  vested  in  them 
by  general  laws,  their  acts  are  no  longer  oflScial,  but  void; 
and  this  principle  would  be  applicable  to  the  case  before  us 
if  the  trustees  had  derived  their  sole  authority  to  make  the 
contract  under  consideration  from  the  law,  without  any  in- 
terposition, sanction,  or  authority  from  the  tax-payers  of  the 
township.  But  in  the  case  before  us  the  trustees  derived 
their  authority  to  subscribe  for  the  stock  of  the  railroad 
and  to  issue  the  bonds  specifically  from  their  constituency, 
the  tax-payers  of  the  township.  The  trustees,  unless  author- 
izea  oy  the  tax-payers,  derive  no  authority  to  act  from  the 
laws  under  consideration.  In  fact,  the  whole  transaction 
under  the  legislation  was  for  the  purpose  of  consummating  an 
agreement  having  all  the  substantial  elements  of  a  private 
contract  between  the  tax-payers  as  principals,  who  by  vote 
made  the  trustees  their  agents  to  contract  for  them,  on  one 
siae,  and  the  railroad  and  the  bond-holders  on  the  other.  The 
rules  of  law  applied  to  individuals,  and  founded  upon  the 
Clearest  principles  of  justice  and  sound  morals,  should  be 
equally  applicable  to  these  parties.  The  tax-payers,  as  prin- 
cipals, who,  by  their  votes,  under  the  forms  of  law,  set  their 
agents  in  motion,  professed  to  clothe  them  with  special  au- 
thority to  make  a  special  contract  with  third  persons  for  their 
benefit,  by  voting,  instigated  those  agents  to  make  the  sub- 
scription and  issue  the  bonds,  and  thus  induce,  on  the  faith 
of  this  recognition,  innocent  third  persons  to  part  with  their 
money  and  receive  in  lieu  thereof  these  bonds.  If  the  trustees 
of  the  township  and  the  tax-payers  supposed  until  recently, 
as  they  probably  did,  that  the  subsequent  permanent  estab- 
lishment and  location  of  the  railroad  through  the  township 
was  suflScient  to  authorize  the  issuing  of  the  bonds,  whether 
that  location  was  made  before  or  after  the  election,  it  is  equally 
just  to  presume  that  the  bond-holders  who  parted  with  their 
money  entertained  the  same  belief    The  one  were  certainly 
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as  mach  bound  to  Inow  aa  the  other;  and  if  both  were  mia- 
taken,  no  principle  of  law  or  justice  would  demand  that  the 
tax-payera  should  retain  the  fruits  of  the  mistake,  and  at  the 
same  time  repudiate  those  very  acts  of  their  own  which  mis* 
led  the  bond-holders,  and  induced  them  to  part  with  their 
money;  in  truth,  blowing  hot  to  get  the  bond-holders'  money, 
and  blowing  cold  to  rid  themselves  of  the  obligation  to  refund 
it" 

This  case  was  followed  and  approved  by  the  same  court  in 
the  case  of  State  v.  Union  Township^  8  Ohio  St.  394;  also  by 
the  same  court  in  the  case  of  Ooshen  Township  v.  Springfield 
etc  IL  R,  Co.,  12  Ohio  St  624;  80  Am.  Dec.  386.  It  was  also  fol- 
lowed and  approved  in  the  case  of  State  v.  Goshen  Township, 
14  Ohio  St  569.  The  fourth  point  in  the  syllabus  in  the  last 
case  is  as  follows:  "Acts  of  subsequent  acquiescence  and  rati- 
fication will  estop  the  township  from  objecting  to  the  validity 
of  the  bonds  in  the  liands  of  an  assignee  for  value,  who  has 
taken  them  on  the  faith  of  such  acquiescence,  on  account  of 
any  irregularities  attending  their  execution  and  issuing,  short 
of  such  an  absence  of  power,  or  such  an  illegality  as  would 
render  them  absolutely  void.  And  notice  on  the  part  of  the 
assignee  will  not  defeat  the  estoppel."  See  also  the  case  of 
Comm'rs  of  Knox  Co.  v.  Nichols,  14  Ohio  St  260. 

In  Missouri,  the  same  doctrine  has  been  asserted  in  a  case 
between  a  municipality  and  a  railroad  company  itself,  it  being 
the  case  of  Hannibal  etc.  R.  R.  Co.  v.  Marion  Co.,  36  Mo.  294, 
in  which  case  Judge  Wagner,  speaking  for  the  court,  uses  the 
following  language:  *'The  rules  which  regulate  the  business 
transactions  of  life,  and  which  enjoin  good  faith,  honesty,  and 
fair  dealing,  are  alike  applicable  to  individuals  and  corpora- 
tions^ The  county  of  Marion,  to  aid  a  great  public  undertak- 
ing, which  was  to  redound  to  the  interest  of  its  citizens, 
subscribed  stock  in  a  railroad  enterprise.  Like  all  other 
share-holders,  it  received  a  certificate  of  stock,  and  now  retains 
and  holds  the  same,  and  continues  to  enjoy  all  the  benefits  de- 
rivable therefrom.  Upon  the  strength  of  that  subscription, 
large  sums  have  been  expended,  and  important  investments 
made.  It  would  be  grossly  immoral  and  unjust  to  allow  it  to 
involve  others  in  onerous  engagements,  and  then,  after  a  lapse 
often  years'  silent  acquiescence,  repudiate  its  obligation." 
This  was  approved  and  followed  by  the  same  court  in  the 
of  Steinee  v.  Franklin  Co.,  48  Mo.  167;  8  Am.  Rep.  87; 
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and  also  in  the  case  BarreU  ▼•  County  Cu  of  Sehuyler  Co.,  44 
Mo.  197. 

In  Pennsylvania  the  same  doctrine  is  asserted;  and  in  the 
case  much  cited  in  the  text-books,  to  wit,  the  case  otAlUghany 
City  v.  McClurkany  14  Pa.  St  83,  the  court  uses  the  following 
language:  *'The  charter  or  act  of  assembly  incorporating  the 
city  of  Alleghany  was  not  produced  or  read  on  the  argument; 
but  I  take  it  for  granted  that  it  contains  no  express  authority 
to  the  corporation  to  issue  such  notes  as  those  embraced  in 
this  action.  But  it  does  not  follow  that  the  corporators  are 
therefore  not  answerable  for  them  in  their  corporate  capacity* 
They  have  received  value  for  them,  in  the  various  public  works 
and  improvements  erected  and  made  in  the  city  through  their 
instrumentality,  and  it  hardly  comports  well  with  fair  dealing 
that  thev  should  seek  to  exonerate  themselves  from  a  debt  od 
this  account,  contracted  by  and  through  their  accredited  agents, 
and  with  their  silent  acquiescence.  It  is  not  universally  true 
that  a  corporation  cannot  bind  the  corporators  beyond  what  is 
expressly  authorized  in  the  charter.  There  is  power  to  con- 
tract, undoubtedly,  and  if  a  series  of  contracts  have  been  made 
openly  and  palpably  within  the  knowledge  of  the  corporators, 
the  public  have  a  right  to  presume  that  they  are  within  the 
scope  of  the  authority  granted.  A  bank  which  has  long  been 
in  the  habit  of  doing  business  of  a  particular  description  would 
not  be  exonerated  from  liability  because  such  business  was 
not  expressly  authorized  in  its  charter.  The  object  of  all 
law  is  to  promote  justice  and  honest  dealing,  when  that  can 
be  done  without  violating  principle.  I  cannot  perceive  that 
any  principle  is  violated  by  holding  a  corporation  liable  for 
the  contracts  of  its  accredited  agents,  even  not  expressly  an- 
thorized,  when  these  contracts  for  a  series  of  times  were  en- 
tered into  publicly,  and  in  such  a  manner  as  by  necessary  and 
irresistible  implication  to  be  within  the  knowledge  of  the  cor- 
porators. It  was  the  acquiescence  of  the  corporators,  and  the 
habit  and  custom  of  business  with  the  corporation,  which  in- 
duced the  public  to  give  credit  to  the  scrip  or  notes,  which  was 
evidence  of  contract.  But  when,  to  this  circumstance,  we  add 
that  the  corporators  themselves  received  the  value  of  these 
notes  or  contracts,  in  erection  of  improvements  in  the  city,  and 
enjoyed,  and  still  enjoy,  the  value  of  them,  the  conclusion  is 
irresistible  that  the  corporators  ought  to  pay  them  by  the  as- 
sessment of  taxes  on  the  corporators,  if  it  has  no  other  avail- 
able means." 
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Again,  in  the  case  of  CommanweaUh  v.  Pittsburgh^  ^4S  Pa.  St 
891,  the  court  says:  ^' Where  a  subscription  to  the  stock  of  a 
railroad  company  on  behalf  of  the  city  is  authorized  by  ordi- 
nance to  be  made  on  certain  conditions  precedent,  the  subse- 
qnent  issue  of  bonds  in  payment  of  the  subscription  proves 
the  conditions  to  have  been  complied  with  or  waived  by  the 
city." 

This  doctrine  of  equitable  estoppel  was  strongly  approved 
in  a  very  strong  opinion  in  the  case  of  Town  of  Bennington  v. 
Parh^  50  Vt  178.  In  that  case  the  railroad  company  that 
received  the  bonds  was  held  to  be  a  bona  fide  purchaser  for 
value,  on  the  ground  of  its  right  to  rely  upon  the  records  made 
by  the  agents  of  the  town. 

In  Illinois,  the  same  doctrine  is  maintained  in  the  cases  of 
PreUyman  v.  Tazewell  Co.,  19  111.  406;  71  Am.  Dec.  230;  and 
Johnson  V.  Stark  Co.,  24  III.  90.  The  principles  announced  in 
each  of  these  cases  were  distinctly  affirmed  in  the  case  of  Butler 
V.  Dunham,  27  111.  474,  which  was  an  action  brought  by  tax- 
payers to  enjoin  the  issuance  of  bonds;  and  the  same  principle 
finds  recognition  in  the  case  of  People  v.  Cline,  63  111.  394.  In 
the  case  of  City  of  East  St.  Louis  r.^Oaslight  Co.,  98  111.  415, 
38  Am.  Rep.  97,  following  is  the  first  point  in  the  syllabus: 
^'Although  there  may  be  a  defect  in  the  power  of  the  corpora- 
tion to  make  a  contract,  yet  if  the  contract  made  by  it  is 
not  in  violation  of  its  charter,  or  of  any  statute  prohibiting  it, 
and  the  corporation  has  by  its  promise  induced  a  party  rely- 
ing on  the  promise  and  in  execution  of  the  contract  to  expend 
money  and  perform  his  part  thereof,  the  corporation  will  be 
liable  on  the  contract.'' 

In  Wisconsin  the  same  doctrine  has  been  enunciated;  and 
in  the  case  of  Houfe  v.  Town  of  Fulton,  34  Wis.  608,  17  Am. 
Rep.  463,  the  following  proposition  is  stated  in  the  opinion  of 
the  court:  ''  But  of  late  years,  much  more  than  formerly,  the 
doctrine  of  estoppel  —  most  wholesome  and  just  in  its  opera- 
tion when  properly  applied  —  has  been  extended  to  these 
municipal  corporations,  so  as  to  bind  and  conclude  them  by 
tbeir  own  acts  and  acquiescence,  and  the  acts  and  acquies- 
cence of  their  officers,  whenever  an  estoppel  would  exist  in 
the  case  of  natural  persons.  It  is  now  well  settled  that,  as  to 
matters  within  the  scope  of  their  powers  and  the  powers  of 
tbeir  officers,  such  corporations  may  be  estopped,  upon  the  same 
principles  and  under  the  same  circumstances  as  natural  per- 
sons: Kneeland  v.  QUman,  24  Wis.  39,  42 The  estoppel 
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in  such  cases  arises  from  the  acts  of  the  town  and  its  officers, 
performed  within  their  apparent  authoritj,  and  if  they,  who 
ought  to  know,  were  deceived  and  mistaken^  it  would  be  roost 
inequitable  and  wrong  to  visit  the  consequences  upon  inno- 
cent third  persons  who  relied  upon  and  were  justified  in  con- 
fiding in  their  action.'' 

In  Indiana  the  same  doctrine  has  received  recognition. 
The  city  is  estopped  by  the  record  of  the  common  council, 
which  declares  that  more  than  two  thirds  of  the  resident  free- 
holders of  the  city  petitioned:  MeCulloch  v.  State^  11  Ind. 
424.  In  the  case  of  Mun'-ey  ▼.  Joeat^  74  Ind.  413,  a  party  ap- 
plied to  enjoin  the  assessment  of  a  tax  levied  to  pay  for  the 
construction  of  a  drain-ditch,  on  the  ground  that  there  were 
irregularities  in  the  matter  which  prevented  the  officers  from 
rightfully  constructing  the  ditch,  such  as  failure  to  give  cer- 
tain notices  that  were  required  to  be  given,  etc.  And  the 
court  says:  ''  As  the  appellant  made  no  objection  until  after 
the  work  had  been  fully  completed,  he  is  not  now  in  a  situa- 
tion to  complain  of  the  insufficiency  of  the  notice  of  the  let- 
ting of  the  contract.  Having  received  the  full  benefit  of  tho 
work  done  by  the  contractor,  he  cannot  now  escape  payment 
on  the  ground  that  proper  notice  of  the  letting  of  the  contract 
was  not  given.  It  is  a  well-settled  rule  of  equity,  that  if  a 
party  is  guilty  of  laches  or  unreasonable  delay  in  the  enforce- 
ment of  his  rights,  he  thereby  forfeits  his  claim  to  equitable 
relief.  The  rule  is  more  especially  applicable  to  cases  where 
a  party,  being  cognizant  of  his  rights,  does  not  take  those 
steps  to  assert  them  which  are  open  to  him,  but  lies  by  and 
suffers  ott)er  parties  to  incur  expenses  and  enter  into  engage- 
ments and  contracts  of  a  burdensome  character.  This  doc- 
trine has  been  adopted  and  enforced  by  this  court";  citing  a 
number  of  cases,  and  cases  in  other  states. 

The  doctrine  is  also  adopted  by  the  state  of  New  York,  as 
will  be  shown  by  the  following  quotation  from  the  case  of 
Cumen  v.  Mayor  etc,  of  New  York^  79  N.  Y.  511:  *'  A  fact  ad- 
mitted by  a  municipal  corporation  through  its  officer,  duly 
and  properly  acting  within  the  scope  of  his  authority,  is  evi- 
dence against  it,  and  cannot  be  withdrawn  to  the  prejudice 
of  one  who,  in  reliance  upon  it)  has  changed  his  position  in 
respect  to  the  matter  affected  thereby.  The  doctrine  of  estop- 
pel applies  in  such  case  to  a  corporation  as  well  as  to  an  in- 
dividual." 

In  California  the  same  rule  is  announced,  as  will  be  seen 
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by  the  following  quotation  from  the  case  of  Argenti  v.  City  of 
San  FranciseOf  16  CaL  256:  *' As  a  rule,  the  powers  of  corpo- 
rations must  be  exercised  in  the  mode  pointed  out  by  the 
charter.  But  even  a  want  of  authority  is  not  in  all  cases  a 
suflScient  test  of  the  exemption  of  the  corporation  from  liabil- 
ity in  matters  of  contract.  An  executory  contract  made  with- 
out authority  cannot  be  enforced;  but  where  the  contract  has 
been  executed,  and  the  corporation  has  received  the  benefit  of 
it,  the  law  interposes  an  estoppel,  and  will  not  permit  the 
validity  of  the  contract  to  be  questioned." 

In  1847  the  legislature  of  the  state  of  Massachusetts  en- 
acted the  following  law:  **  Whenever  any  city  or  town  shall 
have  voted  to  raise,  by  taxation,  or  by  pledge  of  its  credit,  or 
to  pay  over  from  moneys  in  its  treasury,  any  sum  or  sums  of 
money  for  any  other  purpose  or  purposes  than  those  for  which 
it  may  have  the  legal  right  and  power  so  to  do,  the  supreme 
judicial  court  shall  have  power,  upon  the  suit  or  petition  of 
any  inhabitants  not  less  than  ten  of  said  city  or  town  liable 
to  be  taxed  therein,  briefly  setting  forth  the  cause  of  com- 
plaint, to  finally  hear  and  determine  in  equity  all  such  cases; 
and  any  justice  of  said  court  may,  as  well  in  vacation  as  in 
term  time,  issue  an  injunction  and  make  all  such  orders  and 
decrees  as  may  be  necessary  or  proper  to  restrain  or  prevent 
any  violation  or  abuse  of  said  legal  right  and  power  of  such 
city  or  town,  until  the  final  determination  of  such  causes  by 
the  supreme  judicial  court;  and  no  order  or  decree  of  said 
court,  or  of  any  justice  therein,  shall  be  discharged  or  invali- 
dated on  account  of  want  of  jurisdiction  in  said  court  or  jus- 
tice": Stats.  1847,  c.  37,  sec.  1. 

The  case  of  Tash  and  others  against  "Adams,  treasurer,  was 
brought  under  this  statute;  and  as  the  case  is  so  applicable, 
we  will  quote  the  entire  opinion,  which  was  delivered  by  Jus- 
tice Bigelow.  The  opinion  will  be  found  in  10  Cash.  252. 
''The  petition  in  this  case  is  filed  pursuant  to  the  statute  of 
1847,  c.  37,  sec.  1,  which  empowers  this  court  to  hear  and  de- 
termine in  equity  all  cases  relating  to  the  raising  and  expen- 
diture of  money  by  towns  for  any  purpose  not  authorized  by 
law.  The  petitioners  set  forth  two  votes  of  the  town  of  Natick 
making  appropriations  of  money  for  objects  alleged  to  be 
illegal  and  unauthorized,  and  ask  for  a  perpetual  injunction 
against  the  town  and  its  officers,  restraining  the  payment  of 
any  money  from  the  treasury,  and  prohibiting  the  pledge  of 
the  credit  of  the  town  under  said  votes  and  appropriations. 
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It  will  be  necessary,  for  a  just  decision  of  the  case,  to  consider 
the  two  votes  separately.  The  first  was  passed  at  a  meeting 
of  the  inhabitants  of  the  town,  duly  called,  on  the  18th  of 
September,  1851,  and  appropriated  the  sum  of  five  hundred 
dollars  for  the  celebration  of  the  second  centennial  anniver- 
sary of  the  settlement  of  said  town,  and  authorized  a  committee 
appointed  to  arrange  the  celebration  to  draw  from  the  treasury 
of  the  town  an  amount  not  exceeding  that  sum  to  defray  the 
expenses  thereof.  It  appears  that  this  committee,  acting  an* 
der  this  vote,  proceeded  to  make  contracts  for  and  in  behalf 
of  the  town,  and  expended  money,  and  became  liable  to  pay, 
on  account  thereof,  a  suifi  amounting  to  1463;  that  the  cel- 
ebration took  place  on  the  8th  of  October,  1851,  under  the 
sanction  of  the  town,  and  that  all  the  expenditures  were  made 
and  liabilities  incurred  prior  to  that  time;  that  the  committee 
acted  in  good  faith,  in  strict  accordance  with  the  terms  of 
said  vote,  and  in  the  belief  that  the  town  had  the  legal  right 
and  power  by  law  to  authorize  them  to  expend  money  and 
make  contracts  in  behalf  of  the  town  for  the  purpose  afore- 
said. It  further  appears  that  the  petitioners  in  the  present 
case  were  inhabitants  of  said  town,  and  fully  cognizant  of 
said  vote  at  the  time  it  was  passed,  and  of  the  proceedings  of 
the  committee  under  and  by  virtue  thereof;  that  they  took 
no  measures  to  prevent  said  committee  or  said  town  from  act- 
ing in  pursuance  of  said  vote;  that  they  stood  by  and  per- 
mitted said  contracts  to  be  made,  the  credit  of  the  town  to  be 
pledged,  and  said  money  expended  as  aforesaid,  and  after 
said  celebration  had  taken  place,  and  said  committee  and 
other  persons  had  become  personally  liable  to  pay  money  un- 
der said  proceedings,  to  wit,  on  the  eighteenth  day  of  October, 
1851,  the  said  petitioners  made  application  to  this  court  for 
an  injunction,  as  above  stated.  Upon  these  facts  we  think  it 
very  clear  that  the  petitioners  are  not  in  equity  entitled  to  the 
relief  which  they  seek.  So  far  as  relates  to  this  vote  and 
appropriation  by  the  town,  assuming  that  the  purpose  for 
which  the  money  was  appropriated  was  illegal,  because  it  was 
one  for  which  towns  are  not  authorized  to  incur  expenditures 
or  raise  money  (upon  which  question  we  express  no  opinion), 
nevertheless  the  petitioners  fail  to  make  out  a  case  entitling 
them  to  the  interposition  of  the  court.  It  is  a  well-established 
rule  in  equity  that  if  a  party  is  guilty  of  laches  or  unreason- 
able delay  in  the  enforcement  of  his  rights,  he  thereby  forfeits 
hia  claim  to  equitable  reliefl    This  rule  is  more  especially 
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applicable  to  cases  ivhere  a  party,  being  cognizant  of  his 
rights,  does  not  take  those  steps  to  assert  them  which  are 
open  to  him,  bat  lies  by  and  suffers  other  parties  to  incur 
expenses  and  enter  into  engagements  and  contracts  of  a  bur- 
densome character:  2  Story's  Eq.  Jur.,  sec.  959;  Drewry  on 
Injunctions,  294.     The  facts  bearing  on  this  part  of  the  case, 
as  presented  by  the  petitioners,  bring  it  very  clearly  within 
the  operation  of  this  salutary  rule.     The  petitioners  not  only 
failed  to  use  due  and  reasonable  diligence  in  asserting  their 
rights  and  seeking  a  remedy,  but  were  guilty  of  gross  laches. 
With  a  full  knowledge  of  the  vote  of  the  town  and  the  pro* 
ceedingB  of  the  committee,  they  permitted  contracts  to  be 
made  and  expenditures  to  be  incurred,  not  only  by  the  com- 
mittee, but  by  third  parties  who  acted  in  good  faith,  relying 
on  the  credit  of  the  town.    They  took  no  measures  to  enforce 
their  rights  until  after  the  celebration  had  taken  place  and 
innocent  parties  had  come  under  liabilities  which  they  would 
not  have  assumed  if  the  petitioners  had  seasonably  sought  re- 
dress for  the  impending  grievance.     To  issue  an  injunction 
to  restrain  the' payment  by  the  town  of  the  bills  thus  incurred 
would  be  manifestly  most  inequitable.     So  much,  therefore, 
of  the  prayer  of  the  petition  as  applies  to  the  vote  and  appro- 
priation of  September  18,  1851,  must  be  denied.    That  patt 
of  the  case  which  relates  to  the  vote  of  the  town  passed  Octo- 
ber 17,  1851,  appropriating  the  sum  of  five  hundred  dollars 
for  the  celebration  of  the  anniversary  of  the  surrender  of  Corn- 
wallis,  stands  upon  wholly  different  grounds.    It  is  not  con* 
tended  that  this  appropriation  was  for  a  purpose  for  which  a 
town  can  legally  expend  money  or  pledge  its  credit.    It  was 
clearly  a  violation  of  law,  and  without  any  sanction  derived 
from  the  usages  of  towns  in  this  commonwealth.    The  appli- 
cation for  the  injunction  having  been  made  immediately  after 
the  vote  was  passed,  and  before  any  money  was  expended  or 
liabilities  were  incurred  in  pursuance  thereof,  was  seasonably 
presented.     In  fact,  the  case  finds  that  the  money  actually 
raised  and  expended  for  the  celebration  was  furnished  by 
subscription,  upon  the  condition  that  it  should  be  refunded 
by  the  town  if  the  decision  of  the  present  case  should  author- 
ize its  being  drawn  out  of  the  treasury.     All  parties,  therefore, 
have  acted  at  their  peril,  with  full  and  timely  notice  that  the 
proceedings  of  the  town  in  appropriating  the  money  were  to 
be  drawn  in  question  before  the  proper  tribunal.     This  pre- 
sents a  suitable  case  for  the  interposition  of  the  court  under 
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the  powerB  granted  by  the  statute,  and  a  perpetual  iiijuiictioi» 
must  issue  to  restrain  and  prohibit  any  expenditure  of  money, 
or  pledge  of  the  credit  of  the  town,  under  the  vote  of  Ootober 
17,  185L" 

In  Iowa,  the  same  doctrine  has  been  asserted  in  the  case  of 
Lainb  v.  Burlington  etc.  Ky  Co,f  39  Iowa,  333,  which  was  an 
action  brought  by  a  tax-payer  to  enjoin  the  railroad  company^ 
from  receiving  the  fruits  of  its  subscription,  on  the  ground  of 
irregularities  which  vitiated  the  contract.  The  court  uses  the 
following  language:  ''There  is  still  a  further  ground  upon 
which  the  action  of  the  district  court  may  be  sustained  and 
affirmed.  It  is  this:  The  tax  was  voted  in  January,  1872; 
the  work  of  constructing  the  railroad  on  the  faith  of  the  tax 
was  completed  within  a  year;  the  plaintiff  remained  silent 
until  all  the  benefits  which  would  accrue  to  him  were  secured, 
and  then,  fourteen  months  after  the  vote,  he  seeks  to  enjoin 
the  collection  of  the  tax,  and  thereby  relieve  himself  from  the 
payment  of  that  upon  the  faith  of  which  he  knew  the  work 
was  being  done.  These  facts  work  an  equitable  estoppel,  as 
we  have  before  held." 

And  the  case  of  Burlington  etc.  Ry  Co.  v.  Stewart^  89  Iowa, 
267,  was  a  case  in  which  the  same  proposition  was  determined 
against  a  tax-payer,  who  alleged  that  the  notices  for  the  elec* 
tion  were  wholly  insufficient,  it  being  a  suit  between  the  rail- 
road company  and  the  tax-payer. 

In  Connecticut,  the  same  doctrine  is  recognized  and  fol- 
lowed in  a  very  strong  opinion  in  a  case  between  a  munici- 
pality and  a  railroad  company,  being  the  case  of  New  Haven 
etc.  R.  R,  Co.  V.  Town  of  Chatham,  42  Conn.  465.  The  court 
uses  the  following  language:  "The  town  of  Chatham,  for  the 
purpose  of  aiding  in  the  completion  of  a  railroad  that  was  in 
the  course  of  construction  through  the  town,  and  which  was 
in  an  embarrassed  condition,  passed  a  vote,  under  authority 
of  the  legislature,  to  guarantee  not  exceeding  forty  thousand 
dollars  of  certain  bonds  which  the  railroad  company  was  au- 
thorized to  issue,  such  guaranty  to  be  made  after  the  road 
was  completed.  The  resolution  authorizing  this  action  of 
the  town  provided  that  the  votes  should  be  by  ballot,  and  the 
warning  of  the  town  meeting,  which  was  recorded  upon  the 
records  of  the  town^  stated  that  the  vote  would  be  so  taken, 
that  ballot-boxes  would  be  open  for  the  purpose,  and  that 
those  in  favor  of  the  proposition  would  deposit  ballots  with 
*  Yes '  upon  them,  and  those  opposed,  ballots  with  '  No '  upon 
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tbem.    The  record  of  the  meeting,  by  the  town  clerk,  was, 
that  'resolution  was  adopted;  yes,  178;   no,  86.'    The  vote 
was  in  fact  taken  by  a  division  of  the  house,  and  not  by  bal- 
lot; but  neither  the  officers  of  the  town  nor  any  person  in  its 
behalf  ever  claimed  or  gave  notice  that  it  was  not  taken  by 
ballot  until  more  than  three  years  after,  and  until  long  after 
the  railroad  had  in  good  faith,  and  with  knowledge  of  all  the 
inhabitants  of  the  town,  issued  the  bonds  which  were  to  be 
guaranteed,  and  delivered  them  to  contractors,  who  had  per* 
formed  work,  furnished  materials,  and  expended  money  in  re- 
liance upon  them,  the  contractors  taking  them  with  an  order 
upon  the  town  for  its  guaranty  of  them  when  the  work  was 
completed.     Held,  that  the  town  was  a  municipal  corporation, 
and  the  inhabitants  of  the  town  were  estopped  from  claiming 
that  the  vote  was  not  legally  taken;  and  held,  that  the  town 
was  estopped  from  availing  itself  of  a  correction  of  the  record 
of  the  town  clerk,  afterward  made  under  an  order  of  the  supe- 
rior court,  upon  the  application  of  one  of  the  tax-payers  of 
the  town,  showing  that  the  vote  was  taken  by  a  division  of  the 
house,  and  not  by  ballot.     It  appeared  that  when  the  vote  was 
taken  the  treasurer  and  managing  director  of  the  railroad 
company  was  present,  and  saw  how  it  was  done;  but  that  he 
was  not  acting  officially,  and  that  his  knowledge  was  not  con- 
veyed to  any  of  the  other  directors  of  the  company.     Held, 
that  the  railroad  company  was  not  affected  by  his  knowledge." 
While  there  are  other  authorities  that  have  been  either 
cited  at  the  bar  or  examined  by  the  court  on  this  question, 
we  have  given  a  sufficient  number  of  what  we  regard  as  the 
most  important  cases  to  authorize  us  to  say  that  the  over- 
powering weight  of  modern  judicial  opinion  is  to  the  effect 
that,  assuming  the  illegality  of  the  petition,  the  other  acts  of 
the  municipality,  and  its  silence  and  non-action,  as  heretofore 
recited,  are  amply  sufficient  to  estop  it  from  asserting  that  ille- 
gality in  this  action.    The  other  acts  of  the  municipality  re- 
ferred to  are  as  different  as  the  reported  cases,  but  those  acts 
most  common  to  all  the  cases  are  the  reception  and  use  of  the 
benefits  of  the  contract,  the  enjoyment  of  the  labor  of  others, 
failure  to  protest  or  to  commence  legal  proceedings  in  apt 
time,  the  retention  of  the  stock,  and  general  acquiescence  in 
all  proceedings  until  the  contract  becomes  wholly  executed. 
In  this  case,  it  is  almost  safe  to  aver  that  every  element  of 
silence,  acquiescence,  enjoyment  of  the  labor  of  others,  neglect 
to  protest  or  litigate,  recognition,  ratification,  retention  of 
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stock,  and  all  other  acts  that  call  for  the  application  of  the 
principle  of  estoppel,  have  been  established  as  indisputable 
facts  by  this  record,  and  have  such  controlling  force  that  we 
are  compelled  to  recommend  the  issuance  of  the  peremptorj 
writ. 

The  Court.    It  is  so  ordered. 


RAn.BOAi>-AiD  Bonds.  —  Parohasen  of  mnnloipal  bonds  inved  in  idd  ol 
railroads  are  bound  to  take  notice  of  the  law  under  which  they  were  issaad: 
Diamond  t.  Lawrence  Oo.,  37  Pa.  St  353;  78  Am.  Deo.  429;  Amrora  v.  Weti, 
22  lud.  88;  85  Am.  Dec.  413.  Such  bonds,  if  issued  without  authority  of 
law,  are  Toid,  no  matter  into  whose  hands  they  may  oome:  SiUro  v.  PeUH^ 
74  CaL  832;  5  Am.  St  Rep.  442;  People  v.  HamUl,  134  111.  668.  Bat  a 
lona  fide  purchaser  who  takes  them  in  reliance  upon  an  official  certificate 
which  they  contain  of  the  facts  authorising  them  to  be  issued,  is  entitled  to 
recover  on  them,  notwithstanding  matters  of  defense  which  the  municipality 
might  raise  against  the  company:  Bavk  qf  Rome  t.  Bome^  19  N.  T.  20;  75 
Am.  Dec.  272.  When  the  county  record  shows  enough  upon  matter  ol 
authority  for  issuance  to  justify  a  purchaser  in  taking  county  bondi^  ho 
cannot  be  required  to  go  behind  it,  and  show  that  the  reoord  is  true:  Clapp  ▼. 
Cedar  County,  5  Iowa,  15;  68  Am.  Dea  678.  But  bonds  issued  by  a  county 
«re  absolutely  void,  when  the  election  at  which  their  issuance  is  authorised 
is  ordered  by  the  county  court  instead  of  the  board  of  supervisors,  upon 
whom  the  statute  has  conferred  that  power  exclusively.  All  holders  are 
deemed  to  have  notice  of  the  statute  under  which  the  bonds  purport  to  be 
issued,  and  have  access  to  the  proceedings  of  the  board  of  supervisors,  which 
«re  public  records.  Nor  will  the  fact  that  a  majority  of  the  legal  rotors  of 
the  county  voted  at  the  election  in  favor  of  the  issuance  of  the  bonds  giTc 
them  validity,  since,  the  election  being  illegally  called,  the  vote  failed  to 
confer  the  power:  SupervtBora  t.  Cook,  38  UL  44;  87  Am.  Dec  282. 

Estoppel  or  Tax-patkr  of  Muhioipalitt  to  Objbot  to  AasFsmsifTs 
won  Improtkmbnts.  —  BurlingUm  v.  Oitbert,  31  Iowa,  356,  7  Am.  B«p.  143, 
which  is  cited  several  times  by  the  court  in  the  principal  case,  was  followed 
in  BidtoeU  v.  Pitttimrgh,  85  Pa.  St  412,  27  Am.  Rep.  662,  and  Oroee  v.  City 
nf  Kaneae,  90  Mo.  13,  59  Am.  Rep.  1,  bat  denied  in  PetiHan  of  Sharp,  66 
N.  Y.  257,  15  Am.  Rep.  415,  on  the  ground  that  the  signer  of  the  petition 
had  a  right  to  rely  upon  the  performance  of  the  duty  by  the  board  to  which 
the  pf^tition  was  presented,  that  duty  being  to  ascertain  whether  a  sufficient 
number  had  signed  to  confer  jurisdiction.  This  last  case  was  declared,  in 
^ofie  V.  Columbus,  39  Ohio  St  281,  48  Am.  Rep.  438,  to  lie  a  correct  state- 
ment of  the  law.  But  an  examination  of  Burlington  v.  Oilberi,  31  Iowa,  356, 
7  Am.  Rep.  143,  will  show  that  it  is  by  no  means  an  authority  for  the  propo* 
sition  that  the  mere  act  of  signing  the  petition  is  enough  to  estop  the  signer 
from  afterwards  objecting  to  the  validity  of  the  assessment  The  petition 
in  that  case  had  been  signed  by  the  for^y  tax-payers,  and  presented  as  the  ex- 
pression of  their  collective  wish,  and  when  the  city  solicitor  had  pointed  out 
that  the  requisite  number  had  not  signed,  the  defendant  had  taken  away  the 
document  and  procured  additional,  though  not  sufficient,  signatures.  Such 
conduct  may  well  be  deemed  to  impose  a  very  different  liability  from  that 
which  is  created  by  affixing  a  single  signature  without  consulting  any  of  the 
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«tlMr  taz-pftyers.  The  latter  aot  it  rather  of  the  natare  of  a  proYisional  re* 
qaest^  which  may,  when  followed  by  a  certain  course  of  conduct^  famish  the 
basis  of  a  Inndinj^  agreementi  bat  which,  apart  from  snch  condnot,  cannot  be 
regarded  aa  containing  the  elements  of  an  estoppel.  As  regards  the  effect  of 
the  simple  act  of  signing  the  petition,  therefore,  the  conflict  of  the  anthori- 
ties  is,  we  think,  more  apparent  than  real  No  case  apparently  goef)  the 
length  of  deciding  that  each  an  act  is,  without  more,  sufficient  to  raise  an 
estoppel  against  the  signer.  In  Tone  t.  Columlms,  48  Am.  Rep.  446,  will  be 
fonad  a  comprehensive  and  reasonable  statement  of  the  oiroamstances  which 
will  oonstitato  an  eaitoppeL 


Badgbb  Lumber  Company  v.  Marion  Water  Sup- 
PLY,  Elbotrio  Light,  and  Power  Company. 

[48  Kansas,  182.] 

Am  AmnenKAHOi  n  a  Thing  Bslongino  to  Anothbb  Thing  as  Pbik- 
OXPAI^  and  passing  as  an  incident  thereto.  Therefore,  poles  planted  in 
the  streeU  of  a  city,  necessary  to  transmit  electricity  from  a  power- 
hoose,  are  appurtenant  thereto. 

HlCBANIC*8  LiBN,  FOB  WhAT  APPaRTBNANOIS  MAT  BB  EirrOBOBD^  —  Polca 

planted  in  the  pahlic  streete  by  an  electric-light  corporation,  and  con. 
nected  with  ite  electric-light  plant*  machinery,  and  power-honse  situate 
upon  ite  real  estete,  are  appurtenant  to  sach  plant  and  realty,  and  en. 
title  the  person  who  supplied  them  to  a  lien  thereon,  under  a  statute 
granting  a  lien  to  any  person  furnishing  materials  for  erecting,  altering, 
or  repairing  any  building,  or  an  appurtenance  of  any  building,  upon  the 
whole  piece  or  tract  of  land,  the  building,  and  appurtenances. 
Mmhario'b  Libn.  —  Thb  Fact  that  Property  is  upon  ob  within  a  Pur- 
uo  SrrRBBT  docs  uot  prevent  a  mechanic's  lien  from  attaching  in  favor 
of  a  contractor  who  furnished  it,  if  it  is  rightfully  there  under  a  fran* 
ohise  granted  by  the  municipal  authorities. 

Keller  and  Dean^  for  the  plaintiff  in  error. 

King  and  KeUey,  and  WindoWf  MeDuffie^  and  Nealy  for  the 
defendant  in  error. 

Johnston,  J.  The  Badger  Lumber  Company  brought  this 
action  to  recover  $227.50,  the  value  of  seventy  cedar  poles  sold 
by  the  lumber  company  to  the  Marion  Water  Supply,  Electric 
Light,  and  Power  Company,  which  was  used  to  support  elec- 
tiic-light  wires  and  lamps,  and  were  connected  with  the  plant 
and  property  of  the  defendant;  and  the  plaintiff  asked  to  have 
the  defendant's  property  and  its  appurtenances  charged  with 
a  lien  for  the  same.  The  cause  was  submitted  to  the  court 
without  a  jury,  upon  the  following  agreed  facts:  "  It  is  agreed 
that  the  defendant  has  erected  a  system  of  water«\vorks  and 
electrio«light  plant,  and  machinery  necessary  to  operate  the 
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Bame,  on  the  real  estate  described  in  plaintiff's  petition,  and 
has  put  in  the  proper  machinery  for  furnishing  electric  light 
for  the  city  of  Marion,  and  has  a  franchise  from  the  city  to 
use  the  streets  of  the  city  for  the  erecting  of  poles  and  stretch- 
ing electric-light  wires  thereon  through  the  city,  and  that  the 
defendant  erected  its  poles  and  stretched  its  electric  wires  on 
the  same  over  different  portions  of  the  city;  that  the  plaintiff 
furnished  poles  for  stretching  the  wires  for  the  electric  light, 
and  that  the  defendant  used  the  same  in  the  streets  of  Ma- 
rion, and  stretched  its  electric  wires  upon  the  same,  and  hung 
its  lamps  thereon,  and  operated  and  used  the  same  for  the 
purpose  of  furnishing  electric  light  for  different  portions  of  the 
city;  that  none  of  the  material  furnished  by  the  plaintiff  was 
actually  placed  upon  the  grounds  mentioned  in  plaintiff's  pe- 
tition, but  that  the  poles  so  furnished  were  all  used  in  the 
streets  of  the  city  of  Marion,  and  were  connected  with  the 
electric-light  machinery  and  water-works  on  defendant's  prem- 
ises by  electric-light  wires  used  by  the  defendant  for  the 
transmission  of  electricity  from  its  premises  through  the  city; 
that  the  machinery  of  the  electric  light  and  water-works  is  all 
located  on  the  same  premises,  in  the  same  building,  and  run 
by  the  same  engine,  but  the  dynamo  for  generating  electricity, 
and  its  machinery,  is  so  constructed  and  arranged  that  it  can 
be  used  separate  and  apart  from  the  water-works  machinery, 
and  that  either  the  water-works  or  the  electric-light  plant  can 
be  operated  separately  and  independently  from  each  other; 
and  have  a  franchise  from  the  city  to  lay  mains  and  pipes  in 
the  streets  of  the  city,  and  are  operating  said  system  of  water- 
works, and  furnishing  the  inhabitants  of  said  city  with  water 
by  means  of  said  system  of  water-works." 

The  court  awarded  plaintiff  a  personal  judgment  against 
the  defendant  for  the  amount  claimed,  but  refused  to  enforce 
A  lien  upon  the  real  estate  and  appurtenances  of  the  defend- 
ant, for  the  reason  *'  that  no  part  of  the  material  for  which 
plaintiff  claims  a  lien  was  on  the  real  estate  of  the  defendant, 
or  attached  thereto  in  any  manner,  except  by  the  wires  stretched 
from  the  poles  of  the  defendant's  electric-light  machinery  sit- 
uated on  said  real  estate." 

The  sole  question  presented  here  is,  Do  the  poles  and  wires 
attached  to  the  building  and  premises  of  the  defendant  con- 
stitute an  appurtenance  of  the  same  within  the  meaning  of 
the  mechanics'  lien  law?  The  statute  as  it  existed  prior  to 
1689,  when  this  cause  of  action  arose,  provided  that  '^  any 
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mechanic  or  other  person  who  shall,  under  contract  with  the 
oirner  of  any  tract  or  piece  of  land,  •  •  •  •  perform  labor,  or 
famish  material  for  erecting,  altering,  or  repairing  any  build* 
ing,  or  the  appurtenance  of  any  building,  or  any  erection  or 
improvement,  or  shall  furnish  or  perform  labor  in  the  putting 
up  of  any  fixture  in  or  attachment  to  any  such  building  or 
improvement*  •  •  •  •  or  shall  build  a  stone  fence,  or  shall  per- 
form labor  or  fiiroish  material  for  erecting,  altering,  or  repair- 
ing any  fence,  on  any  tract  or  piece  of  land,  shall  have  a  lien 
upon  the  whole  piece  or  tract  of  land,  the  building,  and  ap- 
partenances,  in  the  manner  herein  provided,"  etc. 

As  will  be  seen,  the  statute  gives  a  lien  for  material  fur- 
nished for  a  building  or  its  appurtenances,  and  the  same  is 
chargeable  upon  the  land,  building,  and  appurtenances.  If 
ihe  poles  and  wires  can  be  regarded  as  an  appurtenance  of 
the  p^wer^house,  the  plaintiff  acquired  a  lien,  and  is  entitled 
to  enforce  it  against  the  property  of  the  defendant.  What, 
then,  is  an  appurtenance?  Bguvier's  definition  is:  '^Things 
belonging  to  another  thing  as  principal,  and  which  pass  as 

incident  to  the  principal  thing Thus  if  a  house  and 

lot  be  conveyed,  everything  passes  which  is  necessary  to  the 
full  enjoyment  thereof,  and  which  is  in  use  as  incident  or  ap- 
purtenant thereto." 

^The  grant  of  a  thing  will  include  whatever  the  grantor 
had  power  to  convey  which  is  reasonably  necessftry  to  the  en* 
jojment  of  the  thing  granted.  Thus  the  grant  of  a  house  with 
appurtenances  passes  a  conduit  by  which  water  is  conducted 
to  it":  8  WashbuVn  on  Real  Property,  8ded.,  719;  Farmery, 
Ukiah  WcUer  Co^  56  CaL  11;  Meek  v.  Breekenridge,  29  Ohio 
8t  642;  1  Am.  &  Eng.  Ency.  of  Law,  641. 

Here  the  principal  thing  was  the  power-house;  and  the  poles 
and  wires  attached  thereto  were  an  incident  to  the  power- 
house and  machinery.  They  were  necessary  to  the  enjoyment 
of  the  principal  thing,  and  indispensable  in  the  transmis- 
sion of  electricity  and  the  lighting  of  the  city.  If  a  convey- 
ance of  the  property  of  the  company,  with  the  appurtenances 
belonging,  had  been  made  by  the  defendant,  we  do  not 
doubt  that  the  poles  and  wires  would  have  passed  as  appur- 
tenant to  the  premises  conveyed.  The  fact  that  the  poles 
were  planted  in  the  streets  of  the  city,  the  fee  of  which  is  in 
the  public,  will  not  change  their  character,  or  make  them  any 
the  less  an  appurtenant  to  the  premises  of  the  electric-light 
company.    The  city  had  granted  the  company  a  franchise  to 
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plant  the  poles  upon  the  streets,  and  hence  they  were  rightfully 
there,  and  there  can  be  no  question  that  they  were  owned  by 
the  electric-light  company.     In  Redlon  v.  Barkery  4  Kan.  445^ 

96  Am.  Dec.  180,  it  was  held  that  a  hotel  sign,  attached  to  a 
post  planted  in  the  street  of  a  city,  seven  or  eight  feet  from 
the  front  of  the  hotel,  and  placed  there  as  a  permanent  sign^ 
was  an  appurtenant  to  the  hotel;  and  where  the  hotel  and 
premises  were  conveyed,  with  the  appurtenances,  without 
reservation,  such  conveyance  carried  the  sign  and  post.  It 
was  there  urged  that  as  the  owner  of  the  hotel  did  not  have 
the  fee  of  the  street  on  which  the  post  and  sign  were  stand- 
ing, they  could  not  be  regarded  as  appurtenances  to  the  prem- 
ises. But  it  was  said,  as  the  sign  and  post  were  rightfully 
in  the  street,  and  necessary  for  the  uses  and  purposes  of 
the  building  to  which  they  were  incident,  they  remained  the 
property  of  the  owner  of  the  hotel,  and  when  be  conveyed  the 
hotel  premises,  he  parted  with  his  title  to  the  sign  and  post. 
In  Beatty  v.  Parker,  141  Mass,  523,  the  plaintiff  undertook  to 
enforce  a  mechanic's  lien  for  a  drain-pipe  from  the  cellar  of  a 
house,  through  the  cellar  wall,  front  yard,  and  out  into  the 
street  to  a  connection  with  the  sewer.  The  house  was  built 
upon  a  street  of  the  city,  and  the  piping  inside  of  the  bouse 
and  outside  of  it  to  the  sewer  was  necessary  to  the  use  of  the 
house,  and  was  included  in  the  contract  for  building  it.  It 
extended  twenty-seven  feet  beyond  the  street  line,  and  the 
fee  of  the  street  was  not  in  the  owner  of  the  bouse.  The 
court  ruled  that  the  contractor  was  entitled  to  a  lien  for  the 
piping,  and  stated  that  it  is  immaterial  whether  it  was  inside 
or  outside  the  walls  of  the  house,  or  whether  it  was  above- 
ground  or  underground,  or  whether  it  extended  one  foot  or 
thirty  feet.  It  is  immaterial,  also,  whether  the  fee  of  the  land 
in  the  street  was  or  was  not  in  the  owner  of  the  lot.  It  must 
be  assumed  that  the  pipe  was  rightfully  laid  to  the  sewer, 
even  if  the  fee  of  the  street  was  not  in  the  respondent  The 
pipe  did  not  become  the  property  of  the  owner  of  the  fee  of 
the  street,  but  belonged  to  the  owner  of  the  house,  and  he  had 
an  interest  in  the  soil  of  the  street  to  sustain  his  pipe,  which 
would  pass  by  a  deed  of  the  lot     See  also  Philbrick  v.  Ewing^ 

97  Mass.  134;  New  Ipswich  Factory  v.  Batchelder,  8  N.  H.  190; 
14  Am.  Dec.  846;  Carpenter  v.  Leonard^  6  Minn.  155;  WU* 
lamette  etc.  Milling  Co.  v.  Remickj  1  Or.  169;  Pullia  v.  Hoffman^ 
28  Ma  App.  666;  MeDermoti  v.  Palmer,  8  N.  Y.  887;  Ami$  v. 
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Loutsa^  9  Mo.  621;  Phillips  on  Mechanics'  Liens,  sec  202; 
Kneeland  on  Mechanics'  Liens,  sec.  88. 

The  defendant  in  error  principally  relies  upon  Parmelee  v. 
Eambletan^  19  HL  615,  to  defeat  the  lien  and  sustain  the 
judgment  that  was  rendered.  The  court  there  held  that  a 
person  who  performed  labor  upon  a  vault  under  a  sidewalk 
adjacent  to  a  building  was  not  entitled  to  a  lien*  The  vault 
is  there  held  to  be  an  appurtenance  to  the  building,  but  as 
the  appurtenance  was  in  the  street,  and  not  upon  the  lot  on 
which  the  building  stood,  the  lien  was  denied.  The  case  itf 
not  an  authority  here,  and  is  based  upon  an  Illinois  statute 
which  provided  that  both  the  building  and  appurtenance  shall 
be  upon  the  lot  sought  to  be  subjected  to  the  lien.  Our  stat- 
ute does  not  require  that  the  appurtenance  shall  be  upon  the 
land,  but  authorizes  a  lien  where  the  structure  or  improve- 
ment is  appurtenant  to  the  land  or  building.  While  the  lien 
rests  upon  a  statute,  and  the  remedy  must  be  confined  within 
the  terms  of  the  statute,  yet  such  provisions  are  to  receive  a 
liberal  construction,  in  the  interest  of  justice;  and  we  think 
the  term  ^'  appurtenances,"  as  used  in  the  statute,  fairly  in- 
cludes the  poles  and  wire  attached  to  the  premises  of  the  de- 
fendant, and  that  the  plaintiff  is  entitled  to  the  lien  which  it 
claimed. 

The  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded,  with  instructions  to  enter  judgment  in 
favor  of  the  plaintiff. 

APTiTRTKNAScn,  Wbat  ari:  See  WUeoaoonr,  MeOhee,  12  HI.  881;  64  Am. 
Deo.  409;  Frey  v.  Drahot,  6  Neb.  1;  29  Am.  Repw  863;  BmidU  ▼.  Blakemort^ 
66  Mias.  136;  14  Am.  St  Rep.  650. 

MwHANio's  LiBN»  What  Sobjiot  Ta  —  As  to  what  parte  of  a  Imilding 
eome  within  law  of  meohanic'e  lien,  eee  note  to  Pcadaen  ▼.  Mamtket  9  Am.  St. 
Rep.  638,  and  note  to  Hani9on  t.  HomaoptUhk  Ass'n,  19  Am.  St.  Rep.  714. 
BnUdingt  and  etractorea,  generally,  against  which  the  lien  may  be  enforoed: 
See  note  La  Cros$e  etc  R,  R.  Ckk  w.  Vanderpool,  78  Am.  Deo.  694-699.  The  lien 
of  a  mechanic  indndea  not  only  the  bniidinga  on  which  hie  work  wae  done^ 
and  the  land  on  which  they  stand,  bat  al^o  the  land  about  the  buildings^ 
used  with  them,  and  necessarily  or  reasonably  convenient  to  their  use:  Bank 
tifCharUnian  t.  CwrHsa^  18  Conn.  342;  46  Am.  Deo.  3*26.  Under  the  mechan* 
ic's  lien  law  of  Washington,  there  can  be  no  lien  obtained  on  personal  prop> 
erty  not  attached  to  a  bailding  so  as  to  beoome  part  of  it:  Vtndomt  eU,  BaA 
Co.  T.  ScheUler^  2  Waah.  457.  Poles  planted  in  the  ground*  conneoted  together 
by  means  of  wire  and  insulators,  for  the  parpooe  of  transmitting  electricity 
for  light  and  power,  and  other  purposes,  constitute  a  "structure,"  within 
the  meaning  of  section  3669  of  Hill's  Oregon  Gode:  #MetT«  WUkunttU  FalU 
MiBcirie  Co.,  19  Or.  61;  20  Am.  St.  Rep.  798. 
AM.  8t.  Rar.,  Yoi.  XXX.»» 
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Badger  Lumber  Gomfant  v.  Marion  Watbb  Sop* 
PLY,  BLEoiRia  Light,  and  Power  CokFANT. 

(48  KAirtAS,  187.) 

Mechanics*  Liens  cannot,  as  a  General  Koim,  be  Bhioscbd  AOAzmr 
PaorBRVY  NOV  SuEJEor  vo  Salb  i»cbw  SzBOQTiaii;  bo*  il  prop^r^ 
beW^0B  to  Ik  oori^nklion  bsiviiig  ppwer  bijr  iU  vobmtMy  sot  W  ereaio  a 
lion  thorttQQ,  whAVth^  it  m»y  ^0  «PLl>j«o1(9d  iff  ^oUqure  iM>d  salo^  it  may 
alto  be.  subject  tp  a  ipechaDic's  lieo. 

liECHANics*  Liens  against  Pbopkrtt  or  Quasi  Pitbuo  CoBPORAnoiriL  — 
The  property  o#  aa  eleetrio-UgM  ooppoiMoa,  haTtag  a  fraaehise  from  * 
city  to  eocupy  ita  streets  in  tibte.  tnMMin»is«io9  el  Ught  to  its  inhAbttMiit^ 
ip  auUject  l^o  a  v^e^haaie't  Ilea  wider  a  statutia  grantisig  such  Uen  to  any 
mecbanic  or  other  peraoa  who  shall,  ynd^r  contract  with  the  owner  of 
any  tract  of  land,  perform  labor  or  furnish  material  for  erecting,  altec^ 
ing,  or  repairing  any  bnilding  or  appurtenanoo  to  any  boildiBf^  or  aajr 
ereotion  or  improve  aie&fc. 

King  and  KelUy^  and  Wimlim^  HeDuffiet  and  JVeoZ,  for  the 
motion* 

K^ll^p  and  IMan^  o^nttOb 

Johnston,  J.  On  the  first  consideration  of  this  case,  it  was 
decidQ(l  that  the  poles  and  wires  attached  to  an  eleotrio-light 
plant  and  premises  were  appurtenances  of  the  same,  within 
the  meaning;  of  the  mechanic's  Uen  statute,  and  that  persons 
who  furnished  labor  or  material  for  such  appurtenances  were 
entitled  to  a  lien  on  the  whole.  Our  attention  is  now  called 
to  another  question,  which  wan  not  considered,  but  which  is 
fairly  in  the  record,  vi;.:  la  the  property  of  an  electric-light 
company  having  a  franchise  from  the  cit^r  to  occupy  ite  streets 
in  the  transmission  of  light  to  the  inhabitants  (tf  a  city  sub- 
ject to  a  mechaRic^s  lien  t 

It  ia  contended  that  this  corporation,  like  a  railroad  com- 
pany, is  an  inatru  mentality  of  the  public,  authorized  and 
eatabliahed  for  the  convenience  and  bonefit  <rf  the  public,  and 
that,  on  the  grounds  of  public  policy  and  necessity,  its  oper- 
ation should  not  be  disturbed  or  its  property  subjected  to  a 
lien  at  the  in9tance  of  a  laborer  or  material-man  who  has  con« 
tributed  to  the  building  of  its  plant  If  it  were  conceded  that 
the  railroad  company  and  the  electric-light  company  are  to 
be  placed  in  the  same  class  of  corporations,  we  would  still 
think  that  there  was  no  public  policy  nor  necessity  which  re- 
quired an  exemption  of  their  property  from  liability  to  the 
ordinary  process  of  law  or  to  a  mechanic's  lien* 
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The  general  rale  is,  that  the  public  property  of  a  municipal 
Gorparatton  is  not  subject  to  seizure  and  sale;  and  it  is  gener- 
ally held  that  a  iBeciianic's  lien  cannot  be  enforced  against 
property  which  is  not  subject  to  sale  on  execution.  The  rear 
son  for  this  exemption  is,  that  such  Qprporatioos  are  instru- 
mentalities of  the  government  itself,  and  the  seisure  and  sale 
of  the  public  property  would  interrupt  and  suspend  the  funo* 
tionaof  government,  and  also  that  other  provisions  have  been 
made  by  law  for  the  collection  and  payment  of  public  obliga- 
tions. Corporations^  however^  such  as  the  one  claiming  ex- 
emption here,  although  they  serve  the  public  convenience  to 
some  extent,  are  not  organized  merely  for  pubUo  advantage, 
but  are  operated  largely  for  the  private  benefit  of  the  incor- 
p<N-ators.  In  this  state,  such  corporations  miay  mortgage  or 
sell  theiv  property;  and  the  general  rule  is>  that  property  of  a 
corporation  which  may  be  sold  under  a  mortgage  or  specific 
lien  given  by  the  owner  may  be  subjected  to  a  mechanic's 
lien.  If  a  corporation  may,  by  its  voluntary  act  in  creating 
a  specific  lien,  subject  its  property  to  seizure  and  sale,  it  is 
dif&cult  to  find  any  substantial  objection  to  allowing  and  en- 
forcing the  claim  of  a  laborer  or  material-man  against  the 
same  property  under  the  mechanic's  lien  law. 

In  some  of  the  states,  notably  Pennsylvania  {Foster  ▼.  Fouh 
fcr,  60  Pa.  St.  27;  Guest  v.  Merion  Water  Co.,  142  Pa.  St.  610; 
see  also  Qraham  v.  ML  Sterling  Coal  Road  Co.,  14  Bush,  426; 
29  Am.  Rep.  412),  it  has  been  held,  under  their  statutes,  that 
a  mechanic's  lien  will  not  attach  to  the  property  of  quasi 
public  corporations.  But  our  statute  does  not,  in  terms  or  by 
implication,  warrant  any  such  exemption.  The  language  of 
the  statute  is  broad  and  comprehensive,  and  contains  no  sug- 
gestion of  any  exemption  such  as  is  claimed  here.  Under  the 
terms  of  this  statute,  it  has  been  held  that  a  lien  may  be  se- 
cured on  a  public  school-house  erected  by  a  school  district: 
WUson  V.  School  District,  17  Kan.  104;  School  District  v.  Con^ 
rad,  17  Kan.  522.  Although  some  of  the  authorities  hold  in 
favor  of  the  exemption,  because  a  judicial  sale  or  the  enforce- 
ment of  a  mechanic's  lien  would  impair  the  usefulness  of  such 
corporations,  and  occasion  public  inconvenience,  yet  it  has  been 
well  said  that  "  the  evil  of  withdrawing  a  vast  and  constantly 
increasing  amount  of  the  wealth  of  the  country  from  the  reach 
of  creditors  has  been  regarded  as  so  real  and  serious  tiiat  the 
courts  have  not  given  it  their  countenance  or  support;  and  at 
the  present  day  tlie  property  of  corporations  other  than  muni- 
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cipaly  though  essential  to  the  enjoyment  of  the  corporate  fran- 
chises, is  most  universally  treated  as ■  subject  to  execution". 
1  Freeman  on  Executions,  sec.  126.  See  also  HiU  y.  La  Crosie 
etc.  R.  R.  Co.,  11  Wis.  214;  Boston  etc.  R.  R.  Co.  v.  Qilmore^  87 
N.  H.  410;  72  Am.  Dec.  336;  Piatt  v.  New  York  etc.  R  R.  Co.^ 
26  Conn.  544;  Coe  v.  Peacock,  14  Ohio  St.  187;  Lathrop  v. 
Middleton,  23  Cal.  257;  83  Am.  Dec.  112;  State  y.  Rivet,  6 
Ired.  307;  Board  of  Education  v.  Oreenebaum,  39  Dl.  609;  Ar^ 
thur  y.  Commercial  etc.  Bank,  9  Smedes  &  M.  894;  48  Anu 
Dec.  719;  Qirard  Point  Storage  Co.  v.  Southwark  F.  Co,,  105 
Pa.  St.  248;  Phillips  on  Mechanics'  Liens,  sec.  182. 
The  rehearing  will  be  denied. 


MiCHANio's  LiBN,  What  Pbopbbtt  Subject  to:  8m  not9  to  Badget 
Lumber  Co.  r.  Marion  Water  etc  Co.,  anUj  p.  300.  Ualeas  expressly  mii- 
thoriced  by  statute,  a  mechanics  liea  eannot  be  enforced  against  real 
estate  belonging  to  a  municipal  corporation  and  in  public  use:  Leomard  ▼. 
Brooklyn,  71  N.  Y.  498;  27  Am.  Rep.  80.  On  the  other  hand,  it  was  held 
in  McKniifht  ▼.  Parish  of  Orani,  30  La.  Ann.  361,  31  Am.  Rep.  226»  that 
although  land  donated  and  devoted  to  public  uses  eannot  be  subjected  to 
debts  of  the  municipality,  yet  a  public  building  thereon,  as  a  jail,  is  sub- 
ject to  a  mechanic's  lien  in  favor  of  one  who  built  it  for  the  municipality. 
A  Bchool-house  erected  by  a  public  school  district  is  not  subject  to  seisor* 
under  the  general  mechanic's  lieu  law,  when  the  constitution  prohibits 
every  school  district  from  incurring  indebtedness  exceeding  the  annual  reT* 
enue  provided  for  it,  unless  before  the  indebtedness  is  incurred  provisiim 
shall  be  made  for  its  payment  by  taxation:  Mayrkqfer  ▼•  Board  (^BdMcaOom^ 
89  CaL  110;  28  Am.  St  Rep.  46L 


City  of  Olathb  v.  Mizbb. 

[48  Kakbas,  43S.] 

A  MuKioiPAL  CoRPOBATfov  Lbatino  Ungvardbd,  in  the  night-time,  and 
without  danger-signals,  an  excavation  extending  upon  or  near  to  a  ercss* 
walk  in  a  public  street  is  guilty  of  gross  carelessness. 

NboliobSob  Cohoubbbnt  AMD  CoMTBiBUTORT.  —  If  a  womau,  walking  in  the 
ni);ht-time  on  a  cross-walk  in  a  public  street  is  caused  to  step  to  one  side 
to  avoid  collision  with  persons  approaching  from  the  opposite  direction, 
and  is  injured  by  falling  into  an  unguarded  excavation  by  the  side  of  the 
walk,  the  municipality,  through  whoee  negligence  the  excavation  waa 
thus  left  unguarded,  cannot  avoid  liability  on  the  ground  that  the  injury 
.  partly  resulted  from  the  negligence  of  t*  e  persons  thus  approaching,  nor 
on  the  ground  that  the  plaintiff  was  guilty  of  contributory  negligence  in 
stepping  aside  from  the  walk.  The  divei|[aiiQe  from  tiw  eross-walk  la 
ool  ordinarily  evidence  of  want  of  cartw 


Jan.  1892.]        Citt  of  Olaths  v.  Mizbb.  809 

MmncEPAL  GoRPOBATioNS  —  Strsbts,  Nbgliobnob  nr  Uaa  or.  —  A  penoa 
deriring  to  otom  a  street  is  not  confined  to  the  crossing,  but  may  assnina 
that  all  parts  of  the  street  which  are  intended  for  travel  are  reasonably 
safe.  He  may^herefore  cross  at  any  point  without  being  liable  to  the 
imputation  of  negligence,  if  he  has  no  notice  of  any  dangerona  ezcaTa- 
or  obetraction. 

8,  T,  Seaion^  for  the  plaintiff  in  error. 
John  T.  Little,  for  the  defendant  in  error. 

Johnston,  J.  This  action  was  brought  by  Elvira  Misee 
against  the  city  of  Olathe,  to  recover  for  personal  injuries  sas- 
tained  by  her  in  falling  into  an  excavation  in  a  public  street 
of  the  city  of  Olathe,  which  was  left  uncovered  and  unguarded. 
She  was  injured  in  the  night-time,  while  crossing  Kansas  Ave- 
nue at  its  intersection  with  Park  Street,  and  while  passing  along 
on  the  south  side  of  Park  Street.  An  excavation  was  made 
by  the  city,  under  the  direction  of  the  street  commissioner, 
about  twenty  inches  deep  and  twenty  inches  wide,  for  the 
purpose  of  laying  a  drain-pipe  to  carry  off  water  along  the 
east  side  of  Kansas  Avenue.  It  extended  from  the  cross-walk 
on  the  south  side  of  Park  Street  southward.  The  cross-walk 
was  constructed  of  two  rows  of  stone,  each  of  which  was  twenty 
inches  wide,  with  an  intervening  space  between  them  of  twenty 
inches.  The  ditch,  which  extended  up  to  this  cross-walk,  was 
left  unguarded;  and  the  plaintiff,  in  attempting  to  pass  along 
the  cross-walk,  met  parties  going  in  an  opposite  direction,  and 
stepping  aside  to  allow  them  to  pass,  she  fell  into  the  ditch 
and  sustained  the  injuries  complained  of.  The  jury  awarded 
her  eight  hundred  dollars,  and  the  city  complains,  and  assigns 
several  rulings  of  the  court  as  error. 

An  exception  was  taken  to  the  admission  of  testimony  in 
regard  to  the  placing  of  a  light  at  the  ditch  by  the  city  mar- 
shal subsequent  to  the  occurrence  of  the  injury.  It  was  con- 
tended that  it  was  offered  to  show  negligence  on  the  part  of 
the  city,  and  an  admission  that  such  a  precaution  should  have 
been  taken  prior  to  the  accident.  On  the  other  side,  it  was 
said  that  it  was  not  offered  for  that  purpose,  but  that  as  one 
witness  had  incidentally  remarked  that  there  was  a  light  there, 
the  testimony  was  introduced  merely  to  show  that  it  was  not 
there  when  the  injury  occurred,  and  to  prevent  the  inference 
that  Mrs.  Mizee,  by  the  aid  of  such  light,  should  have  seen 
and  avoided  the  excavation.  Whatever  may  have  been  the 
purpose  of  the  parties  in  respect  to  this  testimony,  it  is  unim- 
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portant  in  this  case,  and  the  objection  made  is  immateriaL 
The  negligence  of  the  city  in  the  matter  is  undoubted.  To  leave 
such  a  dangerous  excavation  in  a  public  thoroughfare  of  the 
city,  and  close  to  a  much-used  walk,  without  guards,  barriers, 
lights,  or  danger-signals,  is  a  marked  case  of  carelessnoBS.  It 
would  be  clearly  negligence  to  leave  such  a  ditch  uncovered 
and  unguarded  in  the  daytime;  but  for  the  city  authorities 
to  permit  such  a  pitfall  to  remain  open  and  without  lights  or 
guards  in  the  night-time,  with  full  knowledge  of  its  danger- 
ous character,  is  gross  carelessness.  There  is  no  dispute  as 
to  the  existence,  location,  and  character  of  the  excavation;  and 
hence  the  ruling  of  the  court  upon  the  admission  of  testimony 
respecting  the  negligence  of  the  city  is  unimportant  If  the 
question  of  negligence  on  the  part  of  the  city  had  been  in 
issue,  the  court  would  have  been  justified  in  admitting  the 
testimony:  St,  Joseph  etc.  R.  R.  Co.  v.  Chase^  11  Kan.  47;  At* 
chison  etc,  R.  R.  Co,  v.  Retford^  18  Kan.  245;  City  of  Emporia 
V.  Schmidling^  33  Kan.  485;  St.  Louis  etc.  Ry  Co.  v.  Weavert 

35  Kan.  412;  57  Am.  Rep.  176;  City  of  Abilene  v.  Hendrick9f 

36  Kan.  196;  Atchison  etc.  R.  R.  Co.  v.  McKee,  87  Kan.  592. 
Complaint  is  made  of  the  refusal  of  an  instruction  requested 

by  the  city,  tiuit  if  it  waS  found  from  the  evidence  "that  the 
injury  complained  of  was  caused  by  the  negligence  of  the  city, 
combined  with  the  negligence  of  a  third  party,  for  whose  acts 
the  city  was  not  responsible,  and  would  not  have  happened 
but  for  the  acts  of  such  third  party,  then  the  city  is  not  liable> 
and  you  must  find  for  the  defendant."  The  request  was  based 
upon  testimony  to  the  effect  that  Mrs.  Mizee  stepped  from  the 
cross-walk  to  avoid  a  collision  with  persons  who  were  approach* 
ing  her  on  the  walk  from  the  opposite  direction.  The  testi- 
mony in  the  case  is  not  such,  in  our  opinion,  as  to  require  a 
statement  of  the  rule  with  reference  to  the  proximate  and 
remote  causes  of  the  injury.  It  is  not  of  such  a  character  that 
it  can  be  said  that  the  injury  would  not  have  occurred  but  for 
the  negligence  of  the  persons  who  met  and  passed  her  upon 
the  street.  There  is  nothing  to  indicate  any  negligence  on 
their  part.  They  did  not  jostle  or  push  her.  She  was  carry- 
ing large  bundles  in  her  arms,  and  as  they  did  not  appear  to 
see  her  in  the  darkness  as  they  approached,  she  stepped  aside, 
in  order  to  allow  them  to  pass.  If  they  had  seen  her,  and 
stepped  aside,  it  is  quite  probable  that  they  would  have  suf* 
fered  the  same  misfortune  which  befell  her.  Even  if  the 
testimony  warranted  an  instruction  upon  the  subject  of  con* 
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cnrring  nefgligence,  the  one  requested  by  the  city  does  not 
correctly  state  the  law:  ViUage  of  Carlervttk  v.  Coat,  129  111. 
152;  16  Am.  St.  Rep.  ^8;  Webiter  ▼.  Htfd$on  Riv.  R.  R.  Co^ 
88  N.  Y.  2(80;  Ring  v.  <7%ty  of  Oohoea,  77  N.  Y.  88;  Nmth  P^wn. 
R.  R,  Co.  V.  Mahoney,  57  Pa.  St.  187;  BHrteU  v.  Ifncnjphet,  117  Pa. 
St.  353;  2  Am.  St  Rep.  664;  Smith  y.  New  York  etc,  R.  R  Co., 
46  N.  J.  L.  7;  Winship  v.  Enfield,  42  N.  H.  197;  CUveland  etc. 
R.  R.  Co.  ▼.  Terry,  8  Ohio  St.  670;  Hunt  v.  PoicnaZ,  9  Vt.  411; 
Taylor  v.  City  of  Yonkers,  105  N.  Y.  202;  59  Am.  Rep.  492; 
PaltereoQ  on  Railway  Acoidente,  sees.  89,  95;  Shearman  and 
Bedfield  on  Negligence,  sees.  86,  346. 

The  proximate  cause  of  the  injury  was  the  negligence  of  the 
city.  It  was  its  duty  to  keep,  not  only  the  cross-walks,  but 
the  entire  width  of  the  street  in  a  reasonably  safe  condition 
for  both  pedestrians  and  teams.  It  was  one  of  the  principal 
thoroughfares  of  the  city,  and  in  the  absence  of  any  guards, 
lights,  or  notices  of  danger,  Mrs.  Mizee  had  a  right  to  presume 
that  all  parts  of  it  could  he  traveled  with  safety.  A  divergence 
or  departure  from  the  cross-walks  is  ordinarily  not  an  evidence 
of  want  of  care.  Pedestrians  have  a  right  to  cross  a  street  at 
any  point,  and  it  is  the  common  practice  to  do  so.  A  differ- 
ence in  this  respect  exists  between  sidewalks  and  cross-walks, 
as  the  former  are  for  pedestrians  only,  while  the  latter  are 
placed  on  a  level  with  the  street,  and  are  traveled  over  by  both 
foot-passengers  and  vehicles.  The  cross-walk  in  question  was 
narrow,  consisting  of  two  rows  of  stones;  but  the  plaintiff  was 
not  restricted  to  picking  her  way  across  the  street  on  these 
stones;  and  if  she  had  crossed  at  another  point  where  the  open 
ditch  was  met,  and,  without  negligence  on  her  part,  had  fallen 
therein,  she  might  have  recovered  for  her  injuries. 

^  A  person  desiring  to  cross  the  street,  either  in  the  night- 
time or  in  the  daytime,  is  not  confined  to  a  crossing.  He  has 
a  right  to  assume  that  all  parts  of  the  street  intended  for 
travel  are  reasonably  safe;  and  if  in  the  night-time  he  desires 
to  cross  from  one  side  to  the  other,  and  knows  of  no  dangerous 
excavations  in  the  street,  or  other  obstructions,  he  may  cross 
at  any  point  that  suits  his  convenience,  without  being  liable 
to  the  imputation  of  negligence  ":  Brusso  v.  City  of  Buffalo,  90 
N.  Y.  679;  also  Raymond  v.  City  of  Lowell,  6  Cush.  524;  53 
Am.  Dec.  57. 

The  city  assigns  as  error  the  refusal  of  the  court  to  require 
more  specific  answers  to  several  questions.  One  of  them  was: 
^Coald  the  plaintiff  have  remained  upon  the  cross-walk  by 
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the  use  of  ordinary  care?  "  Another  was:  "  Would  she  have 
been  injured  if  she  had  passed  to  the  right  of  the  walkf  In 
response  to  these  questions,  the  jury  answered:  ''No  evidence." 
From  what  has  been  said  it  will  be  readily  seen  that  there  is 
no  materiality  in  either  of  the  questions. 

Some  other  objections  are  made,  but  they  are  not  of  suffi- 
cient importance  to  require  consideration  or  comment 

We  think  the  case  was  fairly  tried,  and  that  a  just  result 
was  reached.    Judgment  affirmed. 


Municipal  Corporations  —  Liabilitt  vob  Lbavino  Excavations  Uir- 
qUABDSD.  —  Manicipal  corporation  is  liable  to  person  injured  by  faUing  into 
an  excavation  in  a  street,  negligently  left  onguarded  by  persons  so  employe<i: 
Lhsfd  ▼.  Mayor,  6  N.  T.  369;  55  Am.  Deo.  347;  OUver  v.  Warcetier,  J 02  Bilaaa. 
489;  3  Am.  Rep.  485.  Bnt  it  is  sufficient,  as  a  general  mle,  to  show  that  proper 
signals  or  seoore  guards  were  placed  about  an  excavation  on  quitting  work,  and 
no  liability  attaches  if  a  wrong-doer  removes  the  signals  daring  the  night:  Doo- 
ley  T.  HulUvan,  112  Ind.  461;  2  Am.  St.  Rep.  209.  Municipal  oopporation  is 
also  liable  to  a  person  who,  without  fault,  falls  into  an  excavation  made  in  a 
pnblio  street  by  a  contractor  with  the  city,  who  has  neglected  to  provide 
proper  guards  and  lights  for  the  protection  of  persons  passing  the  place: 
Stmrs  V.  Utica,  17  N.  T.  104;  72  Am.  Dec.  437;  8L  Paul  t.  Sfil^  3  Minn. 
297;  74  Am.  Deo.  753;  Dttr<M  t.  Corty,  9  Mich.  165;  80  Am.  Dea  78;  Wil^ 
son  T.  Wheeling,  19  W.  Va.  323;  42  Am.  Rep.  780;  Buffalo  t.  HoUowa^,  7 
K.  T.  493;  67  Am.  Deo.  550;  PeUengiU  v.  Yonhrs,  1 16  N.  Y.  558;  15  Am. 
St.  Rep.  442.  Conira^  see  Jamef  v.  San  FrancUeo,  6  Cal.  528;  65  Am.  Dec 
526;  ErU  v.  Canlkins,  85  Pa.  St  247;  27  Am.  Rep.  642.  A  city  is  not  re- 
quired to  put  up  danger-signals  along  an  excavated  street,  as  to  one  travel* 
ing  outside  th<*reof,  except  at  the  crossings  or  intersections  of  such  street  by 
other  public  streets  or  highways:  Mulvane  ▼.  South  Topeka,  45  Kan.  45;  23 
Am.  St  Rep.  706. 

GoNOTRRBNT  Neoliqknob.  —  FoT  a  fuU  discussiou  of  this  subject,  aeo 
note  to  VUlage  qf  Carterville  v.  Cook,  16  Am.  St.  Rep.  250-257.  Later  cases 
are  Ou{f  etc  R'y  Co.  v.  MeWhirter,  77  Tex.  356;  19  Am.  St  Rep.  755;  dim- 
soUdated  etc  Co.  v.  Kei/er,  134  111.  481;  23  Am.  St  Rep.  688;  Electric  B'y  Oa. 
V.  S/telton,  89  Tenn.  423;  24  Am.  St  Rep.  614. 

Municipal  Corporations  —  Rights  of  Foot-passrnokbs  nr  Strbctsl 
—  A  foot-passenger  has  a  right  to  cross  a  street  at  any  point,  and  is  not  re- 
stricted to  the  regular  crossings:  Raymond  v.  City  qf  LoweU,  6  Cnsh.  624;  6S 
Am.  Deo.  67;  Moelm  v.  Hermann,  108  N.  Y.  849;  2  Am.  St  Bep.  440. 
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ImntAirci  —  Nonoi  ov  Salb  and  Mobtoaoi.  —  Notice  of  the  nle  of  the 
property  insnred,  and  the  aasent  of  the  insurer  thereto,  together  with 
notice  to  the  local  agent  of  a  mortgage  taken  to  seen  re  the  payment  of 
a  portion  of  the  parohaae  price,  is  sufficient  to  operate  as  an  assent  on 
the  part  of  the  inenrer  to  the  giving  of  the  mortgage^  though  the  policy 
of  insurance  ooatains  a  provision  that  if  the  property  shall  be  thereafter 
mortgaged  withont  the  consent  of  the  company  being  indorsed  thereon* 
it  shall  beoome  null  and  void,  and  that  no  agent  shall  have  power  to 
niter  or  ohange  the  terms  of  the  policy,  or  make  any  indorsement 
thereon« 

iKainUNOB.  —  CONTBTAHOB  OF  HOMESTBAD  MaDB   BT  A    HuSBAND    AlOH^ 

end  which  is  therefore  void,  cannot  affect  a  policy  of  insurance. 
Ibsdbancb,  Emtirett  ow.  — If  insnrance  is  effected  upon  real  and  personal 
property  by  a  policy  showing  the  amount  for  which  each  is  insnred,  and 
that  the  premium  is  a  gross  sum,  the  contract  is  divisible^  and  the  mort* 
gaging  of  the  personal  property  without  the  consent  of  the  insurer  oaoc 
not  avoid  the  policy  as  to  the  real  estate. 

0.  W.  Bametty  John  W.  Sheafar^  and  Charks  L.  BoUford^  for 
the  plaintiff  in  error. 

Kenneitj  Peck^  and  Matson,  for  the  defendant  in  error. 

Green,  C.  This  was  an  action  brought  by  C.  W.  York,  ia 
the  district  court  of  Cloud  County,  upon  a  policy  of  insurance 
against  fire,  issued  by  the  German  Insurance  Company,  for 
one  thousand  dollars,  eight  hundred  dollars  being  upon  a 
dwelling-house  and  two  hundred  dollars  upon  the  contents. 
The  policy  was  made  to  Clinton  L.  Mosher,  dated  the  thirty* 
first  day  of  May,  1S86,  and  assigned  to  the  defendant  in  error 
on  the  seventh  day  of  May,  1887,  he  having  purchased  the 
premises  upon  which  the  house  was  situated  on  that  date. 
A  mortgage  was  executed  by  York  and  wife  to  Mosher  to 
secure  one  thousand  dollars  of  the  purchase  price.  It  ap* 
pears  from  the  pleadings  and  findings  of  fact  that  the  assign* 
ment  of  the  policy  was  assented  to  by  the  insurance  company 
on  the  first  day  of  June,  1887,  and  the  proper  indorsement 
was  made  on  the  policy.  The  insurance  company  claimed 
that  it  had  no  notice  of  the  mortgage  at  the  time  of  this  in« 
dorsement.  The  court  found,  however,  that  the  local  agent 
of  the  insurance  company  had  notice  of  the  terms  and  condi- 
tions of  the  sale.  The  policy  contained  a  condition  that  if 
the  property  should  thereafter  be  mortgaged  or  encumbered 
ifithout  the  consent  of  the  company  being  indorsed  thereon. 
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the  policy  should  become  null  and  void.    The  policy   con- 
tained the  further  provision,  that  no  agent  er  employee  of  the 
company,  or  other  person,  should  have  power  or  authority  to 
alter  or  change  the  terms  of  the  policy,  or  make  any  indorse- 
ment thereon.     On  the  twenty-fourth  day  of  September^  18b7, 
C.  W.  York  executed  a  deed  to  Kohler^  Marvin,  and  Saddler, 
for  the  premises  covered  by  the  policy,  but  bis  wife  did  not 
sign  the  deed  with  him,  although  it  was  their  homestead  at 
the  time.     On  the  eighth  day  of  December  of  the  same  year, 
the  plaintiff  below  made  a  chattel  mortgage  to  the  same  par- 
ties upon  all  of  the  personal  property  described  in  the  insur* 
ance  policy,  to  secure  the  payment  of  fifteen  hundred  dollars. 
Tlie  property  was  destroyed  by  fire  on  the  ninth  day  of  March, 
1888.    Proof  of  loss  was  sent  to  the  company  on  the  first  day 
of  May,  1888,  and  on  the  fourteenth  day  of  May  the  adjust- 
ing agent  of  the  cotnpany  acknowledged  the  receipt  of  the 
proof  of  loss,  but  demanded  more  specific  and  fuller  details 
of  the  loss.     On  the  19th  of  the  same  month,  in  answer  to  a 
letter  from  the  attorneys  of  the  plaintiff,  who  desired  to  kno^ 
if  the  comp  iny  proposed  to  pay  the  loss,  the  adjusting  agent 
wrote  that  tlie  question  was  premature,  for  the  reason  that 
the  insured  had  not  as  yet  made  proof  in  accordance  with  the 
policy.     The   plaintiff  afterward  prepared   another  proof  of 
loss,  which  was  transmitted  to  the  company;  and  on  the  sec- 
ond day  of  June  the  adjusting  agent  wrote  the  plaintiff  that 
the  proof  was  not  such  as  had  been  requested,  and  demanded 
a  strict  compliance  with  all  of  the  conditions  of  the  policy. 
At  the  April  terra,  1889,  the  case  was  tried  by  the  court  and 
special  findings  of  fact  made,  and  judgment  was  rendered 
against  the  company  for  the  amount  of  the  policy  and  inter- 
est.    A  motion  for  a  new  trial  was  made  and  overruled.    The 
company  brings  the  case  here  for  the  review  of  assigned  errors. 
The  first  contention  of  plaintiff  in  error  is,  that  the  policy 
of  insurance  is  void  by  reason  of  the  mortgage  executed  by 
York  to  Mosher,  without  the  consent  of  the  company.    This 
mortgage  was  given  as  part  of  the  purchase  price  of  the  prem- 
ises  upon   which   the   insured  property  was  situated.     The 
company  assented  to  the  sale  and  transfer  of  the  policy  to 
York.     We  fail  to  see  how  the  risk  was  in  any  way  increased, 
York  paid  five  thousand  dollars  in  cash  for  the  farm,  and  gave 
a  mortgage  for  one  thousand  dollars  for  the  balance  of  the 
purchase  price  to  Mosher.     It  was  all  one  transaction.     The 
company  had  notice  of  the  sale;  and  this,  we  think,  included 
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all  that  took  place  concerniRg  the  transfer  of  the  title  from 
Moehet  to  York.  In  the  case  of  Farmer^  Ins.  Co.  t.  Ashton^ 
SI  Ohio  St.  477,  it  was  held  that  the  consent  given  by  the 
company  to  a  sale  and  transfer  of  title  was  an  assent  to 
the  terms  tipon  which  the  same  were  made,  and  hence  that 
the  ezecutioQ  of  the  mortgage  did  not  avoid  the  policy.  In 
addition  to  this,  the  court  found  that  the  local  agent  was  in* 
formed  by  York  of  the  terms  of  the  purchase  of  the  insured 
property,  and  that  York  had  given  Mosher  a  mortgage  for 
one  thousand  dollars  on  the  land.  We  think  the  consent  to 
the  transfer  of  the  policy,  coupled  with  the  fact  that  the  local 
agent  was  advised  of  the  sale  and  the  execution  of  the  mort- 
gage, were  sufficient  to  operate  as  an  assent  upon  the  part  of 
the  company  to  the  giving  of  the  mortgage. 

It  is  next  claimed  that  the  deed  given  by  York  to  Kohler, 
Marvin,  and  Saddler  violated  the  policy.     A  sufficient  answer 
to  this  contention  is,  that  the  deed  purported  ta  convey  the 
homestead,  and  it  was  signed  by  the  husband  alone,  and  was 
therefore  void.     When  we  say  an  instrument  is  void,  we  mean 
that  it  has  no  force  and  effect.     A  void  deed  could  not  there- 
fore affect  the  policy  of  insurance.   No  title  passed  by  the  void 
instrument;  so  the  land  still  remained  the  property  of  York. 
The  further  claim  is  made,  that  a  policy  of  insurance  must 
be  considered  as  an  entirety,  and  that  the  mortgaging  of  any 
part  of  the  property,  either  personal  or  real,  avoids  the  entire 
policy.    The  trial  court  found  that  York  executed  a  chattel 
mortgage  to  Kohler,  Marvin,  and  Saddler  on  all  of  the  per- 
sonal property  described  in  the  insurance  policy,  after  the  as- 
signment of  the  policy  to  him.    If  plaintiff  in  error  be  correct 
in  its  contention,  this  would  avoid  the  policy,  because  there 
18  nothing  to  show  that  the  company  consented  to  the  giving 
of  this  mortgage.     While  the  policy  sued  upon  in  this  case 
shows  that  the  premium  was  a  gross  sum,  the  insured  estate 
consisted  of  real  and  personal  property,  and  there  was  a  given 
amount  of  insurance  upon  each  kind  of  property.    Now,  if 
there  had  been  a  total  loss  of  one  kind  of  property  and  the 
other  had  been  saved,  it  is  clear  that  the  company  would  only 
be  called  upon  to  make  good  the  loss  of  the  property  destroyed, 
and  the  liability  of  the  company  would  be  limited  to  that 
alone.    To  this  extent  we  think  it  fair  to  say  that  the  con- 
tract 18  divisible.    Two  kinds  of  property  constituted  the  sub* 
ject-matter  of  the  contract,  and  the  insurance  company  placed 
a  fixed  valuation  upon  each,  for  which  it  agreed  to  become 
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responsible  in  case  of  loss.  In  a  well-considered -case  decided 
by  the  court  of  appeals  of  New  York,  Mr.  Justice  Folger  said: 
**  It  is  plain  from  the  fact  of  a  separate  valuation  having  been 
put  by  the  parties  upon  the  different  subjects  of  the  insuranoOi 
that  they  looked  upon  them  as  distinct  matters  of  contract. 
The  effect  of  the  separate  valuation  was  to  make  them  so.  No 
matter  how  much  value  there  might  have  been  in  any  one  of 
those  subjects,  even  to  the  whole  amount  of  the  policy,  had  it 
been  totally  destroyed,  the  defendants  could  not  have  been 
made  liable  to  an  amount  greater  than  that  named  in  the 
policy  as  the  valuation  of  it.  Thus  it  was,  at  the  inception 
of  the  contract,  distinguished  from  the  other  subjects  of  insur* 
ance,  and  the  contract  so  made  as- to  be  capable  of  application 
to  it  alone.  So,  too,  if  but  one  of  the  subjects  of  insuranoe 
had  been  burnel,  the  defendants  {ceteris  paribus)  could  not 
have  avoided  liability  to  pay  for  that,  up  to  the  value  put 
upon  it;  and  if  not  wholly  destroyed,  but  so  far  damaged  as 
to  reach  in  deterioration  the  value  put  upon  it  in  the  policy, 
the  defendants  would  have  to  pay  that  damage;  and  that  sub* 
ject  would  no  longer  form  a  part  of  the  general  matter  insured, 
and  hence  not  a  part  of  the  continuing  contract.  Thus  there 
would  of  necessity  be  a  severance  of  the  contract,  worked  out 
by  the  operation  of  its  own  terms.  Again,  the  principle  in  the 
case  of  a  contract  about  several  things,  but  with  a  single  con* 
sideration  in  gross,  is  this:  that  we  are  not  able  to  say  that 
the  party  would  have  agreed  for  one,  or  for  more  than  one, 
yet  less  than  all  of  them,  without  he  could  at  the  same  time 
acquire  a  right  to  have  them  all.  But  our  daily  experience 
and  observation  show  that  an  insurance  company  is  as  ready 
to  insure  buildings  without  insuring  the  contents,  and  the  con« 
tents  without  insuring  the  buildings,  as  to  insure  them  to- 
gether; so  that  that  principle  does  not  press  so  hard  in  con« 
sidering  such  a  contract  as  that  before  us.  Besides,  it  is  a 
rule  that  an  agreement  embracing  several  particulars,  though 
made  at  one  time  and  about  one  affair,  may  yet  have  the 
nature  and  operation  of  several  different  contracts;  as  when 
they  admit  of  being  separately  executed  and  closed,  as  we 
have  instanced  just  above,  when  the  contract  may  be  taken 
distributively,  each  subject  being  considered  as  forming  the 
matter  of  a  separate  agreement  after  it  is  so  closed:  Perkins  ▼• 
Hart,  11  Wheat.  237,  251,  per  Washington,  J.;  Rodemer  t. 
Ilazlehurst^  9  Gill,  294.  In  our  judgment,  this  role  applies 
fitly  to  the  contract  in  hand.    It  admits  of  being  separatel/ 
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executed  and  closed  as  to  each  of  the  separate  subjects  of  in- 
surance. When  one  species  of  the  property  insured  is  burned^ 
the  contract  to  insure  as  to  that  may  be  performed  as  to  that 
alone.  The  insured  has  paid  the  premium.  A  fire  doing 
damage  to  that  subject,  that  damage  may  be  paid  for  by  the 
insurer,  and  that  subject  be  thus  put  out  of  the  contract,  while  it 
remains  in  fieri  as  to  all  the  otiier  subjects  named  in  it.  When 
there  are  several  subjects  of  insurance  (as  there  are  fourteen 
here),  separately  valid,  on  which  a  gross  sum  is  insured,  not 
exceeding  the  aggregate  of  that  valuation,  for  the  insurance 
of  which  a  premium  in  gross  is  paid,  it  is  easy  to  see  what  is 
the  rate  of  premium  on  the  whole  valuation,  and  what  is  the 
amount  of  premium  on  each  subject  insured.  This  being  so, 
it  seems  fanciful  to  say  that  if  the  facts  thus  easily  reached 
were  stated  in  detail  in  the  contract,  it  would  be  severable, 
while  not  being  specifically  spread  out,  it  is  entire  ":  MerriU 
V.  Agrierdtural  Ins.  Co.,  73*N.  Y.  452;  29  Am.  Rep.  184. 

See  also,  as  sustaining  the  doctrine  that  an  insurance  con* 
tract  is  divisible,  and  that  a  breach  of  the  condition  only  af- 
fects the  class  of  property  which  is  the  immediate  subject  of 
the  act  of  encumbrance,  Schuster  v.  Dutchess  Co.  Ins.  Co.^  102 
N.  Y.  261;  Clark  v.  New  England  etc,  Ins.  Co.,  6  Cush.  842; 
53  Am.  Dec.  44;  Commercial  Ins.  Co.  v.  Spankneble,  62  111.  53; 
4  Am.  Rep.  582;  Knight  v.  Eureka  Ins.  Co.,  26  Ohio  St.  664; 
20  Am.  Rep.  778;  Koontz  v.  Hannibal  etc.  Ins.  Co.,  42  Mo.  126; 
97  Am.  Dec.  325;  Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo.  248; 
State  Ins.  Co.  v.  Schreck,  27  Neb.  627;  20  Am.  St.  Rep.  696; 
Phasnix  Ins.  Co.  v.  OrimeSy  33  Neb.  340. 

We  are  aware  of  the  fact  that  a  number  of  states  have  held 
that  a  contract  of  insurance  is  not  divisible;  but  we  think, 
where  a  separate  valuation  is  fixed  upon  the  difierent  kinds 
of  property  insured,  the  better  rule  is  to  hold  that  the  contract 
is  severable,  and  not  entire  and  indivisible.  It  follows  from 
this  view  of  the  law  in  this  case  that  the  policy  of  insurance 
upon  the  dwelling-house  for  eight  hundred  dollars  should  be 
held  good.  Am  to  the  personal  property  covered  by  the  policy, 
we  think  the  giving  of  the  chattel  mortgage  avoided  the  pol- 
icy upon  the  household  furniture. 

We  deem  it  unnecessary  to  notice  the  other  assignments  of 
error,  as  they  do  not  aflect  the  substantial  rights  of  the  plain- 
tiff in  error. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  modified  by  striking  out  the  two  hundred  dollars,  and  in- 
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terest  computed  ther6Qo%  for  the  amaaut  of  ibe  pdicy  upoa 
the  persoaal  property,  and  that  the  eOMto  of  thia  oouri  be  di- 
vided equally  betweeu  the  partiea» 

The  CouBT.    It  is  bo  ordered. 


Insctranob  — 0>ifDmoN  AOAiNafr  TRANSFsaem  SHWMBBAiioa — VonoB 
or,  TO  iNSORia.  ^  Wb«ro  the  inaiired,  whoa  applying  for  iiuamioab  inlovns 
the  inam^r  of  the  amoiwt  of  eocamUraooe^  thea  ejiietiiig  npoo  th«  property* 
end  the  latter  iMuei  the  policy  with  notice  of  each  enoambranoes.  the  ooot* 
ditioa  against  encambrances  ii  not  Tiolated,  if  their  amonnt  never  ezoeeded 
the  amoQut  stated:  Gould  v.  DwelUnghoute  las,  Co.,  134  Pa.  St  670;  19  Am. 
8t.  Rep.  717.  A  condition  againat  increase  of  enoombrauoei  on  the  inearad 
property  witbont  notice  thereof  to  the  oonpany  U  «ot  Tiolated  by  a  diaage 
bat  not  an  increase  of  encnmbrancea  known  to  the  oompany  at  the  tiin« 
the  insurance  was  effected:  Ki^er  ▼.  Lebanon  MuL  Tn$.  Co.,  128  Pa.  St  663; 
15  Am.  St.  Rep.  696,  and  note;  lee  note  to  Famum  t.  Phanix  Ina,  Odl,  17 
Am.  St.  Rep.  847.  Where  a  policy  is  conditioned  to  become  Toid  upon  an 
alienation  of  the  property,  uuleee  written  notice  ia  given  to  the  direotor% 
the  fact  that  an  agent  liad  fuU  knowledge  of  and  asiented  to  a  aobeaqnaiit 
alienation  does  not  conclude  the  company:  Tarbell  r,  Vermont  etc  /m.  Cb., 
€3  Vt  03.     See  aho  Penn.  MuL  etc  Ins,  Co.  ▼.  Schmidt,  119  Pa.  St  449. 

Insurancb.  —  Bktirbtt  or  Contract:  See  Stevens  t.  Queen  Ine,  Ob..  91 
Wis.  885;  89  Am.  St  Rep.  905,  and  note^  in  which  the  cases  on  thia  rabjeot 
are  coUeoted,  and  the  oonfliot  of  opinion  thereon  in  the  aeveral  atatea  ia  din- 
cnaied.  *^ 
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Statoti  or  Limitations.  ^  A  l>aMORRnR  wiU  ba  mutalneA  W  a  oomplaial 
if  it  appe^ifs  therefrom  that  the  alleged  oanse  of  action  ia  barred. 

Statute  or  Ltmitations  —- Judgments.  —  Ir  an  Action  is  Brouobt  nr  <hn 
State  upon  a  judgment  rendered  in  another,  the  ttatnte  of  limitatiooa 
of  the  former  state  mnst  control. 

A  SoiRB  Fagus  to  teiiTo  a  jadgment  k  not  a  new  aetioo,  bni  tha  oontmnaaea 
of  an  old  one. 

Statute  or  Limitations — Judgments.  — The  RETiroa  or  ▲  Judgment  im 
the  state  in  which  it  was  rendered,  without  personal  lenrice  on  the  de- 
fendant or  the  entry  of  his  appearance,  cannot  prerent  the  operation 
against  such  judgment  of  the  s^tute  of  limitations  Of  another  state,  in 
which  the  defendant  resided  at  the  time  of  such  reriTor,  and  in  which 
an  action  is  thereafter  attempted  to  be  maintained  against  him.  Hie 
running  of  such  statute  must  be  computed  from  the  original  entry  of  the 
judgment,  if,  during  all  the  time  thereafter,  the  defendant  was  person* 
ally  present  within  the  state  in  which  he  is  sned  npon  Iba  jodgmant 

H.  R.  Bayd^  for  the  plaintiffs  in  error, 
MiUon  firoum,  for  the  defendants  in  error. 
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HoBTOH,  C.  J.  Oa  ihe  tweaty-sey^nth  day  of  October,  1879, 
BIcQ^  Brown,  &  Co.,  a  firm  doing  basioess  in  the  fttate  of  Obio» 
leoovered  a  piersonal  judgment  against  William  Moore,  in  the 
eoiuty  of  OUa»wa,,  ia  that  stata  There  is  an  impaid  balance 
upoD  the  ji;^gment  of  $249.30.  The  judgment  became  dor- 
mant under  the  statutee  of  Ohio;  but  at  the  January  term  for 
18S9  of  the  court  of  common  pleae  of  Ottawa  County,  it  was 
reviYed  by  publicatioiv  WiUiaw  Moore  was  not  personally 
served  with  any  notice  that  the  judgment  would  be  revived, 
nor  did  he  enter  any  appearance  in  the  proceedings  of  revivor. 
It  is  not  alleged  in  the  petition  that  the  defendant  William 
Moore  is  a  non-resident  of  this  state,  or  that  he  has  ever  been 
out  of  the  state,  or  has  absconded,  or  conoealed  himself.  This 
action  was  commeaced  on  the  first  di^  of  May,  1889,  nearly 
ten  years  after  the  rendition  of  the  ^udgmen^t  in  Ohio^  and  a 
few  months  after  the  r^vivoi;  by  publication,  in  January,  1889. 
A  general  demurrer  was  filed  to  the  petition,  which  was  sus- 
tained by  the  court  below.  Bicei^  Brown^  &  Co.  complain  of 
this  rulings 

The  question  is»  whether  tb#  petition  is  sufficient^  in  view 
of  the  f.ve  years'  statute  of  limitations  prescribed  by  our  stat- 
ute: Civ.  Code,  sec.  18;,  Bwme»  v.  Simpaan^  9  Kan.  658;  Afa- 
vhinnsyi  ▼•  Doane,  40  Kau.  67S.  Where  it  is  apparent  from 
the  face  of  the  petition  that  the  debt  or  claim  is  barred,  a  de- 
murrer  is  properly  sustained:  Zan$  v«  Zans^  S-  Kan.  134; 
Siandiji  v.  Norior^  11  Kan*  218.  If  there  had  been  no  revivor 
of  the  judgment  in  Ohio,  we  suppose  it  would  be  conceded, 
even  if  the  judgment  had  not  become  dormant  under  the  stat- 
utes  of  that,  state,  that  no  recovery  could  be  had  upon  the 
judgment  in  tbis  state,  if  Mr.  Moore  had  been  an  ai^tual  resi- 
dent of  this  state  for  five  years  (the  fuU  time  of  our  Umitap 
tion)  after  the  rendition  of  the  judgonent.  The  authorities 
are  to  the  efifect  that  ^^  remedies  are  to  be  governed  by  the 
laws  of  the  country  where  the  suit  is  brought.'^  The  laws  of 
this  state,  where  the  action  is  brought,  must  govern  the  limi- 
tation. It  was  recently  decided  by  tliis  court,  in  J?atmr9ian 
V.  Charlotte  46  Kaiv  480,  that  "  where  an  action  is  biTougbt  in 
this  state  upon  a  judgment  of  a  court  of  record  of  a  sister 
state,  which  is  in  &ill  force  in  that  state*  the  statute  of  limita- 
tions of  this  statSt  and  not  that  of  the  sister  state,  will  cfon- 
trol":  Ufdi^  StaU$  v.  Danmlly^  8  Pet.  372. 

It  is  contended,  however,  as  the  judgment  was  revived  Ul 
Ohio  in  January,  1889>  a  few  n^onths  only  before  this  act«Ms 
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was  commenced,  that  the  bar  of  the  statute' of  limitations  is 
not  effective.  A  scire  facias  to  revive  a  judgment  is  not  a  new 
suit,  but  the  continuation  of  an  old  one:  Freeman  on  Judg- 
ments,  sec.  444;  Ehasser  y.  Haines^  52  N.  J.  L.  10.  In  Irwin 
Y.  Nixon,  11  Pa.  St.  425,  51  Am.  Dec.  669,  it  is  said  to  be  *'a 
common,  plain,  and  familiar  principle,  that  a  scire  facias  to 
revive  a  judgment  •  ...  is  but  a  continuation  of  the  original 
action,  and  the  execution  thereon  is  an  execution  on  the  for- 
mer judgment  The  judgment  on  the  sartf/acto^  is  not  •  •  .  • 
a  new  judgment,  giving  vitality  only  from  that  time,  but  it  is 
the  revival  of  the  original  judgment,  giving  or  rather  continu- 
ing the  vitality  of  the  original  judgment,  with  all  its  incidents, 
from  the  time  of  its  rendition":  Lessee  of  Penn  v.  Klyne,  1 
Pet.  C.  C,  448,  Hence  the  proceeding  in  Ohio,  in  January, 
1889,  must  be  regarded  as  a  continuation  only  of  the  former 
suit  or  judgment  This  seems  to  be  admitted  in  the  brief  of 
counsel  for  plaintiffs,  for  it  is  stated* that  '^ reviving  a  judg- 
ment is  the  act  by  which  a  judgment  which  has  lain  dormant 
or  without  any  action  upon  it  for  a  year  and  a  day  is,  at  com- 
mon law,  again  restored  to  its  original  force."  The  revivor 
of  the  Ohio  judgment  removes  its  dormant  quality  only,  but 
does  not  affect  the  statute  of  limitations  in  this  state,  or  in 
any  way  prevent  its  running  against  the  judgment  rendered 
in  1879. 

We  think,  within  the  provisions  of  our  civil  code  concerning 
limitations,  the  action  upon  the  judgment  ought  to  have  been 
brought  within  five  years  after  its  rendition,  if  during  all  of 
that  time  Moore  was  personally  present  within  this  state.  If 
brought  after  five  years,  it  is  too  late.  If,  however,  it  be 
claimed  that  the  revivor  in  Ohio  is  not  a  mere  order  that  ex- 
ecution issue,  but  a  new  judgment,  and  therefore  of  full  force 
as  a  new  judgment  of  the  date  of  January,  1889,  no  action  can 
be  brought  thereon  in  this  state,  because  Moore  was  not  per- 
sonally served  in  the  proceeding  for  revivor,  or  entered  any 
appearance  therein:  Kayy.  Walter ,  28  Kan.  112.  In  the  last 
case  this  court  decided  that  a  judgment  rendered  in  Pennsyl* 
vania  on  May  26,  1864,  and  revived  in  1867,  and  again  in 
1877,  but  sued  on  in  this  state  in  1881,  *'was  unquestionably 
barred  by  the  five  years'  statute  of  limitations." 

In  the  case  of  Hepler  v.  Davis^  82  Neb.  656,  29  Am.  St.  Rep» 
457,  a  judgment  was  recovered  against  A,  in  Illinois,  in  1879. 
A  removed  to  Nebraska  soon  afterward,  and  continued  to  re- 
tide  in  that  state.    In  1888  the  judgment  was  revived  in  lili-^ 
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noiB  without  personal  service  upon  A,  or  an  appearance  by 
him.  In  December,  1888,  nine  years  after  the  judgment  was 
rendered,  an  action  was  brought  upon  it  in  Nebraska.  In 
that  state,  as  in  ours,  the  limitation  of  five  years  as  to  judg- 
ment exists.  It  was  held  in  that  case,  Maxwell,  J.,  delivering 
the  opinion,  that  an  action  upon  a  judgment  of  a  sister  state 
must  be  brought  in  Nebraska  within  five  years,  or  it  will  be 
barred,  and  that  the  alleged  revivor  of  the  judgment  in  Illi« 
nois,  in  1838,  did  not  remove  the  bar  of  the  statute  of  Ne- 
braska. That  case  is  very  similar  to  this  one.  See  also 
Eaton  V.  Hasty,  6  Neb.  419;  29  Am.  Rep.  365;  Tessier  v.  En- 
glehart,  18  Neb.  167;  Marx  v.  KilpatricJc,  25  Neb.  107. 

Moore  having  resided  in  this  state  for  five  years  after  the 
original  judgment  against  him  was  rendered,  and  before  the 
alleged  revivor  or  the  commencement  of  this  action,  our  stat- 
ute of  limitations  prevents  any  action  upon  the  judgment  from 
being  maintained. 

The  ruling  and  judgment  of  the  district  court  will  be  af- 
firmed. _____^ 

LnnrATioirs  of  AcTiovB—CoNnjor  of  Lawb  —  AcnoN  oiv  Judambntfu 
— In  an  action  bronght  in  one  state  on  a  jadguient  recovered  in  another,  the 
law  where  the  remedy  is  sought  prevails,  and  the  statute  of  limitatioQS  of  the 
former  state  is  operative:  Jones  ▼.  Hookf  2  Rand.  303;  14  Am.  Dec.  783  la 
Erana  ▼.  Cleaty,  125  Pa.  St.  204,  11  Am.  St.  Rep.  886,  it  was  held  that  in 
the  absence  of  proof  of  the  statute  of  the  foreign  state,  in  an  action  of  this 
kind,  putting  a  judgment  there  npon  the  footing  of  simple  contract  debti 
with  regard  to  the  statute  of  limitations,  the  law  of  such  foreign  state  would 
be  presumed  to  be  the  same  as  that  of  Pennsylvania.     See  also  note  to  this 


Statuts  of  LniiTATioNS' Judgmbnt— Rbtivor.  — Where  a  jndgmenv 
reeovered  in  one  state  is  there  revived  against  the  defendant  without  juris- 
diction of  hia  person,  and  after  his  removal  to  another  state,  soch  revivor 
wiU  not  prevent  the  running  of  the  statute  of  limitations  against  the  revived 
judgment  in  the  latter  state:  Hepler  v.  DcwU,  82  Neb.  556;  29  Am.  St  Rep. 
457,  and  notA. 

SciRS  Facias  to  Rbvtyb  Jmxnavr— Not  Nbw  Aotiok.  —  iffdre  facing. 
to  reviva  %  dormant  judgment  it  a  mere  oontinuaaoe  of  the  formor  aotioiu 
irwm  T.  i^oDom  11  Pa.  St  419;  61  Am.  Dm.  559t  and  nota. 
▲■.  Bt.  Bar.,  Vok  XXX— il 
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Handlby  v.  Harris. 

[48  KAVtAS,  600.) 
GBATm    MOBTOAOB,  AND   COKTUOt   OF  LaWS.  —  A   CnATTKL  MOBIOAOB 

BxECtmD  IK  Anothsb  Stats  shoald  be  given  roch  effect  ms  it  it  entitled 
to  in  the  state  wherein  it  was  executed. 
Ohattkl  Mobtoagis.  —  Rbmotal  to  Amothbb  Statb  of  Propbbtt  whioh 
is  subject  to  a  chattel  mortgage  dnly  executed  and  recorded  in  the  state 
where  the  property  was  situated  when  it  was  made  does  not  destroj 
the  lien,  and  the  mortgage  may  be  enforced  against  an  innocent  pur- 
chaser in  the  state  to  whioh  the  property  was  removed.  The  construes 
tive  notice  imparted  by  the  recording  of  the  mortgage  exfeenda  to 
wherever  the  property  may  be  removed. 

W.  D.  Wehh  and  Orant  W.  Harrington,  for  the  plaintiff  in 
error. 

Jamci  Falloan,  for  the  defendant  in  error. 

Gbeen,  C.  This  was  an  action  in  replevin,  to  recover  cer« 
tain  personal  property  claimed  by  the  plaintiff  below  under  a 
chattel  mortgage  duly  executed  and  filed  in  the  office  of  the 
county  clerk  of  Richardson  County,  Nebraska,  on  the  twenty- 
eighth  day  of  July,  1886.  The  property  was  removed  to  Horton, 
m  Brown  County,  some  time  in  November  or  December,  1887, 
and  sold  by  the  mortgagor  to  the  plaintiff  in  error,  who  had 
no  knowledge  of  the  existence  of  the  Nebraska  roortgnge.  The 
jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant  be- 
low brings  the  case  here  for  review. 

It  is  first  urged  that  the  district  court  erred  in  admitting  in 
evidence  the  statutes  of  Nebraska  in  relation  to  chattel  mort- 
gages. We  think  this  evidence  was  competent  under  the  alle- 
gations of  the  petition.  It  was  alleged  that  the  plaintiff  had 
a  special  ownership  in  the  property  replevied,  under  a  chattel 
mortgage  duly  executed  and  filed  in  the  office  of  the  county 
clerk  of  Richardson  County,  Nebraska;  that  at  the  time  the 
mortgage  was  executed  the  parties  were  residents  of  that 
county,  and  the  property  was  situated  there;  that  by  the  laws 
of  the  state  of  Nebraska  the  county  clerk's  office  is  the  proper 
place  to  file  chattel  mortgages,  in  order  to  impart  constructive 
notice  to  third  parties;  that  a  chattel  mortgage  to  secure 
promissory  notes  is  good,  and  imparts  notice  for  five  years 
after  filing  the  same  in  the  county  clerk's  office,  without  mak- 
ing any  affidavit  to  renew  the  same.  The  plaintiff  below  had 
a  right  to  show  that  the  chattel  mortgage  was  valid  in  the 
state  where  it  was  executed.    "  The  law  of  the  place  of  con- 
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tract,  when  this  is  alBO  the  place  where  the  property  is,  gov- 
ema  as  to  the  nature,  validity,  construction,  and  effect  of  a 
mortgage,  which  will  be  enforced  in  another  state  as  a  matter 
of  coQiity,  although  not  executed  or  recorded  according  to  the 
requirements  of  the  law  of  the  latter  state  ":  Jones  on  Chattel 
Mortgages,  sec.  299.  A  chattel  mortgage  execute  J  in  another 
state  should  be  given  such  effect  as  it  is  entitled  to  in  the  state 
where  it  is  executed:  Blystone  v.  Burgett^  10  Ind.  28;  68  Am. 
Dec  658. 

The  claim  is  next  made  that  the  court  should  not  have  ad* 
mitted  in  evidence  the  chattel  mortgage.  The  execution  of 
the  mortgage  was  not  challenged  by  a  verified  answer,  so  that 
its  introduction  was  immaterial. 

It  is  further  claimed  by  the  plaintiff  in  error  that  the  mort- 
gagee knew  that  the  property  described  in  the  chattel  mort- 
gage had  been  removed  to  Kansas  in  November  or  December, 
1887,  and  that  he  permitted  the  property  to  remain  there  un- 
til the  month  of  April,  1888,  without  claiming  the  same,  and 
was  therefore  guilty  of  such  laches  as  would  bar  him  of  all 
right  to  recover  the  property  from  an  innocent  purchaser  for 
value,  as  the  plaintiff  in  error  claimed  to  be.  We  do  not  think 
that  the  mortgagee  was  guilty  of  such  laches  as  precluded  a 
right  of  recovery.  The  mortgage  was  properly  recorded  in 
KeLraska,  where  the  parties  resided  and  the  property  was 
situated  at  the  time  it  was  executed.  The  plaintiff  thus  ob- 
tained a  title  to  the  property,  absolute  or  qualified,  by  the  laws 
•f  another  state,  and  was  entitled  to  maintain  and  enforce  his 
right  to  the  property  in  this  state.  Where  personal  property 
has  been  mortgaged  and  left  in  the  possession  of  the  mort- 
gagor, and  the  mortgage  is  duly  recorded,  a  subsequent  re- 
moval of  the  mortgagor  to  another  state  does  not  make  a  new 
record  of  the  mortgage  necessary  in  the  county  and  state  to 
which  the  mortgagor  has  removed  with  the  property:  Offutty. 
Flagg^  10  N.  H.  47;  Langworthy  v.  Little,  12  Cush.  Ilk 

"  If  the  holder  of  property  has  recently  come  from  an  ad- 
joining state,  there  may  be  a  mortgage  upon  the  property  iu 
that  state;  and  a  purchaser  or  creditor  must  exercise  his  dili- 
gence by  inquiring  there  whether  the  property  is  encumbered, 
just  as,  when  the  owner  has  recently  removed  from  another 
part  of  the  same  state,  the  purchaser  or  creditor  is  bound  to 
inquire  at  such  former  residence  of  the  owner  for  encumbrance  a 
there  recorded  ":  Jones  on  Chattel  Mortgages,  sec.  260. 

The  supreme  court  of  Iowa  has  held  that  the  constructive 
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notice  imparted  by  the  recording  of  a  chattel  mortgage  is  not 
.ondned  to  the  county  or  state  where  the  mortgage  was  exe- 
juted  and  the  property  then  was,  but  extends  to  wherever  the 
property  may  be  removed:  Smith  v.  McLean^  24  Iowa,  323. 
The  following  authorities  sustain  this  doctrine:  Kanaga  v. 
Taylor,  7  Ohio  St.  134;  70  Am.  Dec.  62;  Hoit  v.  Remick^  11 
N.  H.  285;  Whitney  y,  Heywood,  6  Cueh.  S2\  Barroxos  y.  Turner, 
50  Me.  127;  Hicks  v.  Williams,  17  Barb.  523;  Cool  v.  Roche, 
20  Neb.  550;  Ames  Iron  Works  v.  Warreny  76  Ind.  512;  40  Am. 
Rep.  258;  Muynford  v.  Canty,  50  111.  370;  99  Am.  Dec.  525; 
Beall  V.  Williamsony  14  Ala.  55;  Feurt  v.  Rowell,  62  Mo.  526. 

Complaint  is  made  of  the  instruction  given  and  the  refusal 
of  instruction  requested.  Substantially  the  same  questions 
are  raised  by  the  instructions  as  those  we  have  already  dis« 
cussed,  and  we  need  not  consider  them  further. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affiniicd. 

The  Court.    It  is  so  ordered. 


Ohattel  MoRTaAOKS  —  ExTRATEKRri*ORiAL  Effbot.  —  Where  the  mort* 
gagor  of  personal  property  eibaated  iu  oae  state,  ia  which  the  mortgage  is 
recorded,  removes  it  to  another,  and  the  property  is  attached  and  sold  to 
satisfy  judgments  obtained  against  him,  by  creditors  in  the  latter  state,  the 
mortgagee  can  recover  the  value  of  the  mortgaged  property  from  such  judg- 
ment creditors  in  the  state  where  the  mortgage  was  recorded  and  executed^ 
although  the  mortgage  was  not  recorded  iu  the  other  state:  Homthal  ▼. 
Bur  well,  109  N.  G.   10;  26  Am.   St.  Rep.  556,  and  note.     In  Johnmm  t. 
Hughe^y  89  Ala.  689,  it  was  held  that,  where  personal  property  was  brmight 
into  Alabama  subject  to  a  mortgage  which  had  been  duly  executed  and  re* 
corded  in  another  state,  and  the  mortgage  was  recorded  in  Alabama  within 
four  months  after  the  removal  of  the  property,  its  lien  was  superior  to  that  of 
an  attachment  levied  on  the  property  prior  to  such  registration.    The  re> 
cording  of  a  chattel  mortgage  in  one  state  has  no  extraterritorial  effect  in 
another  state  as  notice  of  a  lien:  CorbeU  v.  LUtlefield,  84  Mich.  80;  22  Am. 
St  Rep.  681,  and  note.     See  Bank  v.  Dnvidwn,  18  Or.  68,  as  to  the  law  of 
what  state  governs  the  validity  of  provisions  in  notes  secured  hy  chattel 
mortgages.     At  to  the  effect  of  the  removal  to  another  state  of  personal 
property  on  which  there  is  a  chattel  mortgage,  see  Kanaga  t.  Taylor^  7 
Ohio  St  134;  70  Am.  Dec.  62,  and  extended  note  67-72,  thoroughly  discuss- 
ing the  subject.    The  case  of  Mtvmford  t.  Canty^  60  IlL  870,  99  Anu  Deo. 
526,  and  note,  cited  in  the  opinion,  is  in  accord  with  the  leading  case. 

Thb  PBiNOiFAL  GA8B  wss  citcd  and  followed,  with  respect  to  the  effect  of 
the  removal  to  another  state  of  property  subject  to  a  ohattel  mortgage^  in 
Ord  NoL  Bank  ▼.  Mauey,  48  Kan.  762. 
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GeOROB    V.    HUNTEB. 

[48  KAM8A8,  661.] 

Raootwrn  —  Eximftion  ov  Gbaist  io&  Suffojkt.  —  Under  %  statnte  tx- 
emptiag  from  ezecutioa  grain,  meat^  vegetable?,  groceries,  and  other 
provisions  on  hand  necessary  for  the  support  of  the  debtor  and  his  fam- 
ily for  one  year,  he  is  entitled  ooly  to  the  grain  necessary  for  food  of 
himself  and  family  for  that  time,  and  is  not  entitled  to  hold  as  exempt 
•a  amount  of  grain  suffioieut,  in  the  absenoe  of  other  proper ty,  to  sap- 
port  him  and  them  for  a  year. 

H.  B.  Shafer^  for  the  plaintiff  in  error. 

Lafferty  and  Sternberg^  for  the  defendant  in  error. 

Strang,  C.     Action  for  replevin  for  an  undivided  two-thirds 
interest  in  six  stacks  of  wheat.    A.  S.  Hunter,  a  farmer,  raised 
upon  the  land  of  his  father  six  stacks  of  wheat,  in  all  four 
hundred  bushels.     Two  thirds  of  said  wheat  belonged  to  him 
and  the  other  third  to  his  father.     He  was  indebted  to  W.  B. 
Power,  assignee  of  J.  E.  Hayner  &  Co.,  on  a  note.     Power  sued 
him  on  said  note  before  a  magistrate  and  recovered  a  judg- 
ment^ upon  which  an  execution  was  issued,  which  was  placed 
in  the  hands  of  H.  S.  George,  a  constable  of  the  township,  who 
levied  the  same  upon  Hunter's  interest  in  said  wlieat,  and 
this  action  of  replevin  was  brought  by  Hunter  to  recover  the 
wheat  from  the  constable.    The  case  was  tried  by  the  court  and 
a  jury,  and  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant,  the  constable,  brings  the  case  here  for 
review,  and  assigns  the  following  errors:  1.  The  court  erred 
in  the  admission  of  testimony;  2.  Error  in  the  instructions 
given. 

The  case  involves  the  construction  of  the  seventh  subdi- 
vision of  paragraph  2998  of  the  law  exempting  property  from 
levy  and  sale  on  execution.  The  language  of  the  seventh  sub- 
division  of  said  paragraph  is  as  follows:  '^  The  grain,  meat, 
v^tables,  groceries,  and  other  provisions  on  hand  necessary 
for  the  support  of  the  debtor  and  his  family  for  one  year,  and 
also  all  the  fuel  on*hand  necessary  for  their  use  for  one  year." 
The  plaintiff  below  contended  that  the  word  *^  support,"  as 
used  in  the  statute,  is  to  be  construed  literally,  and  means 
grain  enough,  in  the  absence  of  other  property,  to  support  the 
family  for  a  year.  That  is,  if  a  debtor  has  one  thousand 
bushels  of  wheat,  and  no  meat,  vegetables,  groceries,  or  other 
provisions,  he  may  have  sufficient  wheat  exempt  to  not  only 
bread  his  family  for  one  year,  but  sufficient  also  to  sell,  and 
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purchase  meat,  groceries,  and  other  provisions,  as  well  as 
necessary  wearing  apparel,  for  the  use  of  the  family  for  one 
year;  while  the  contention  of  the  defendant  below  is,  that  the 
word  '*  support/'  as  used  in  the  statute,  means,  and  should  be 
construed  to  mean,  grain  sufficient  to  bread  the  family  for  one 
year.  The  language  of  subdivision  6  of  the  paragraph  is, 
*'  the  necessary  food  for  the  support  of  the  stock  mentioned  in 
this  section  for  one  year/'  It  will  not  be  said  that  the  word 
"support,"  in  this  subdivision,  means  anything  more  than 
sufficient  food  to  feed  the  stock  for  a  year,  and  we  think  the 
word  "  support,"  in  the  seventh  subdivision,  is  employed  in 
the  same  sense,  and  simply  means,  in  connection  with  the 
other  substantive  words  therein,  grain,  meat,  or  groceries  on 
hand  sufficient  to  feed  the  family  for  one  year,  or  sufficient 
for  the  use  of  the  family  as  food  for  one  year.  If  a  family 
has  on  hand  one  thousand  bushels  of  wheat,  but  no  meat  or 
groceries,  we  do  not  think  they  may  have  as  exempt  sufficient 
wheat  to  bread  the  family  a  year,  and  in  addition  thereto  suf« 
ficient  to  sell  and  purchase  meat  and  groceries,  or  vegetables 
or  other  provisions.  If  the  construction  contended  for  by  the 
plaintiff  is  correct,  then,  by  the  same  reasoning,  if  the  family 
had  on  hand  a  stock  of  groceries  worth  one  thousand  dollars, 
but  had  no  grain,  or  meat,  or  vegetables,  or  "other  pro- 
visions," they  might  have  exempt  the  whole  stock,  provided 
there  was  no  more  than  sufficient,  in  addition  to  the  neces* 
sary  groceries  for  use  of  the  family,  when  sold,  to  purchase 
grain,  meat,  vegetables,  and  other  provisions  for  the  use  of  the 
family  for  one  year.  But  such  a  construction  in  relation  to 
groceries  would  conflict  with  the  provisions  of  subdivision  8 
of  the  paragraph.  This  court  has  held  that  the  exemption 
laws  of  the  state  must  be  construed  liberally  in  favor  of  the 
debtor,  but  the  provisions  of  the  several  subdivisions  of  the 
exemption  law  must  not,  through  a  desire  to  be  liberal  to 
the  debtor,  be  warped  out  of  all  harmony  with  each  other, 
nor  must  such  a  construction  be  put  upon  any  of  its  pro* 
visions  as  to  render  it  uncertain  and  varitCble  in  its  applica- 
tion, but  it  must  be  so  construed  as  to  give  it  a  uniform 
application  to  each  individual  debtor  as  to  all  objects  of  the 
same  class.  The  amount  of  exemption,  or  the  benefit  to  be 
derived  from  any  particular  class  of  property,  cannot  be  made 
to  depend  upon  the  possession  or  want  of  possession  by  the 
debtor  of  any  of  the  other  classes  of  property  made  exempt 
by  any  of  the  provisions  of  the  exemption  law. 
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We  do  not  think  that  the  conBtruction  put  apon  the  word 
^Bopport,''  in  the  seveoth  subdivisioD  of  the  paragraph  re- 
ferred to,  is  tenable.  It  follows,  therefore,  that  the  evidence 
introduced  for  the  purpose  of  showing  what  it  would  cost  to 
sapport  the  debtor  and  his  family  for  a  year,  and  that  the 
whole  of  his  share  of  the  wheat  in  the  six  stacks  was  not 
worth  more  than  enough  to  support  the  family  for  a  year, 
was  improperly  received,  and  constitutes  error.  The  court 
also  erred  in  the  construction  put  upon  the  word  ''  support," 
in  its  charge  to  the  jury.  For  these  reasons,  it  is  recom- 
mended that  the  judgment  of  the  court  below  be  reversed,  and 
the  case  sent  back  for  a  new  triaL 

The  Court.     It  is  so  ordered. 


Sjlwutioh  —  ExxMFTiOH  —  Articlsb  of  Fooi>.  —  Newly  dag  potatoat 
m  exempt  from  ezecntioD  under  a  statute  exempting  "  necessary  vegetables 
MtaaUy  provided  for  family  nse  **:  CarperUer  t.  Heningion,  25  Wead.  370; 
87  Am.  Deo.  239,  and  note.  Batter  made  from  a  debtor's  only  cow  is  ex- 
empt from  attachment  and  exeontion:  LectmU  ▼.  MUecU/,  2  Vt.  342;  19  Am. 
Dee.  718.  Meat  purchased  by  a  dealer,  to  be  sold  again  in  the  usual  coarse 
of  his  trade.  Is  not  exempt  from  attachment  as  prorisions:  Bond  ▼•  Ttteker,  66 
K.H.ieQw 


Pbtbbson  v.  Woollen. 

[48  Kansas,  770.] 
Ibioppcl.  —  A  RsDVLiyxsT  Bond  Estofs  ths  Surstt  from  subsequently 
claiming  the  property  as  against  the  sheriff  or  the  attachment  plaintiff, 
unless  the  surety  was  induced  to  sign  the  liond  by  a  fraudulent  misrep- 
resentation of  the  facts.  A  statement  by  the  officer  who  takes  the  bond, 
Qonoerning  its  legal  effect,  does  not  entitle  the  surety  to  escape  from  his 
bond,  or  to  insist  that  the  property  was  his. 

8.  D.  Decker^  for  the  plaintiflf  in  error. 

0.  Angevine^  for  the  defendants  in  error. 

Strang,  C.  January  22,  1889,  the  plaintiff,  who  was 
plaintiff  below,  filed  her  petition  in  replevin,  alleging  absolute 
ownership  in  herself  of  certain  personal  property,  the  right  to 
immediate  possession,  and  wrongful  detention  of  the  same. 
The  answer  admitted  the  taking  of  the  properly  by  the  de- 
fendant Woollen,  sheriff  of  the  county,  on  an  attachment 
issued  in  the  suit  of  Case,  Bishop,  &  Co.  against  Henry  Peter- 
son, husband  of  the  plaintiff,  but  as  an  answer  to  Uie  plain- 
tiff's claim  to  said  property,  and  as  matter  of  estoppel,  alleged 


t2B  Pbtsbson  v.  Woollen.  [EansaSi 

that  when  said  property  was  attached  as  the  property  of 
Henry  Peterson,  the  plaintifif  joined  said  Henry  Peterson  in 
executing  a  redelivery  bond  for  the  return  of  said  property. 
To  the  answer  the  plaintifif  replied  that  the  defendant  should 
not  be  allowed  to  avail  himself  of  the  matter  of  estoppel  set 
out  in  his  answer,  because  the  officer,  having  such  property  in 
his  hands  as  the  property  of  Henry  Peterson,  obtained  her 
signature  to  said  redelivery  bond  by  fraudulent  misrepresen- 
tations. A  demurrer  was  filed  to  the  reply,  alleging  that  the 
facts  therein  stated  were  insufficient  to  avoid  the  answer. 
This  demurrer  was  sustained.  The  plaintifif  refused  to  plead 
over,  and  brings  the  case  here  for  error. 

The  only  question  in  the  case  is,  Was  the  plaintifif  estopped 
from  recovering  in  hcfr  action  by  reason  of  having  joined  her 
husband  in  the  execution  of  a  redelivery  bond  when  the  same 
property  was  attached  as  his  property  in  a  proceeding  against 
him  in  favor  of  the  defendants  Case,  Bishop,  &  Co.?  It  is  well 
settled  that  signing  a  redelivery  bond  as  surety  estops  the 
surety  from  subsequently  claiming  the  property  as  against  the 
sherifif  or  the  attachment  plaintifif,  unless  the  surety  was  in- 
duced to  sign  the  redelivery  bond  by  a  fraudulent  misrepre- 
sentation of  facts:  Sponenbarger  v.  Lemert,  23  Kan.  55;  ifox- 
tun  V.  Sizer,  23  Kan.  310;   Wolf  v.  Hahn,  28  Kan.  588. 

In  this  case  the  defendants  claim  that  the  plaintifif  is  es- 
topped from  claiming  the  property  described  in  her  petition 
by  having  signed  the  redelivery  bond  with  her  husband,  when 
the  property  was  attached  in  a  proceeding  against  him  by 
Case,  Bishop,  &  Co.  The  plaintifif  admits  signing  the  rede- 
livery bond,  but  says  she  is  not  thereby  estopped  from  claim- 
ing the  property,  because  she  was  induced  to  sign  the  redelivery 
bond  by  fraudulent  misrepresentations  made  by  the  officei 
who  took  the  bond.  The  defendants  answer  this  proposition 
by  saying  that  there  was  no  misrepresentation  of  facts  by  the 
officer  when  the  plaintifif  signed  the  redelivery  bond,  and  that 
any  statement  by  the  officer  as  to  the  efifect  of  her  signing  the 
bond  was  simply  the  opinion  of  the  officer  as  to  the  legal  efifect 
of  her  act,  and  will  not  aid  her  to  avoid  the  estoppel  created 
by  signing  the  redelivery  bond.  The  allegation  in  the  reply 
is,  that  the  officer  told  the  plaintifif  that  ^'  if  she  would  sign 
the  bond,  they  would  let  her  keep  the  property;  but  that  unless 
she  signed  the  bond  they  would  take  the  property  from  her; 
but  if  she  signed  they  would  stand  between  her  and  all  harm, 
and  she  would  save  her  property;  that  the  signing  of  said 
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bond  would  not  affect  her  rights  in  each  property,  nor  prevent 
faer  from  claiming  the  same." 

NoW|  were  these  statements  of  the  sheriff  and  his  deputies 
to  the  plaintiff  a  misrepresentation  of  f:\cts,  or  a  mere  opinion 
as  to  the  legal  effect  of  her  act  in  signing  said  bond?  We 
think  they  amount  to  no  more  than  an  opinion  of  the  legal 
effect  of  her  signature  as  a  surety  on  said  bond.  She  was  fully 
apprised  of  all  the  facts  surrounding  the  subject.  She  knew 
that  Case,  Bishop,  &  Co.  had  begun  an  attachment  proceeding 
against  her  husband,  and  that  the  officer  had  attached  the 
property  in  question  as  his  property,  and  that  the  officer 
would  remove  the  property  unless  a  redelivery  bond  was  exe- 
cuted, and  that  if  the  bond  was  executed  the  property  would 
not  be  removed  by  the  officer,  because  he  so  informed  her. 
She  also  knew,  if  true,  that  the  property  attached  as  the  prop- 
erty of  her  husband  belonged  to  her.  These  were  all  the  facts 
necessary  for  her  to  be  in  possession  of,  so  far  as  the  transac- 
tion was  concerned.  She  was  in  possession  of  all  these  facts, 
without  reference  to  the  statement  of  the  officer  to  her,  except 
perhaps  the  fact  that  unless  a  bond  was  executed,  the  officer 
would  remove  the  goods.  His  statement  to  that  effect  was 
not  a  misrepresentation  of  a  fact,  since  the  law  made  it  his 
duty  to  remove  the  goods  unless  a  redelivery  bond  was  given. 
What  it  is  likely  the  plaintiff  did  not  know  was,  the  law 
in  relation  to  the  legal  effect  of  her  act  in  signing  the  bond, 
although  in  law  it  is  presumed  that  she  did  know.  Not  know- 
ing the  legal  effect  of  .her  act  in  executing  with  her  husband 
the  redelivery  bond,  she  relied  on  the  opinion  of  the  officer, 
and  was  misled.  But  in  law  she  had  no  right  to  rely  on  the 
opinion  of  the  officer,  or  of  any  person  whose  interest  was  ad- 
verse to  her  own;  hence  the  fact  that  she  did  rely  on  the  opinion 
of  the  officer,  and  was  thus  misled,  will  not  aid  her  in  avoiding 
the  estoppel  created  by  signing  the  bond:  Fish  v.  Cleland,  33 
111.  243;  Upton  v.  Tribikock,  91  U.  S.  45-50;  ^tna  Ina.  Co.  v. 
Reed,  33  Ohio  St  283;  Dillman  v.  Nadlehoffer,  119  111.  567; 
Reed  v.  Sidener,  32  Ind.  373;  Jaggar  v.  Winslow^  30  Minn. 
263;  Cadin  v.  Fletcher,  9  Minn.  85;  Kenyon  v.  Wetly,  20  CaL 
637;  81  Am.  Dec.  137;  Coming  v.  Orohe^  65  Iowa,  328;  Glenn 
V.  Statler^  42  Iowa,  107. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

The  CouBT.    It  is  00  ordered. 
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BBfomL—BKDXUTlETBoirsi.  — A  perwmwlioljiiidt  himself  to  hold  tfao 
proooeds  of  oortain  property  aabjeot  to  the  order  of  oourti  end  thereby  oh* 
taine  the  releaie  of  •&  attaohment*  and  the  poiienioa  of  the  property  at- 
tached, is  estopped  from  deaying  that  the  sheriff  had  a  right  in  the  property 
attached:  Morgan  ▼.  Fursi,  4  Martin,  N.  S..  116;  16  Am.  Dec.  166;  to  the 
same  effect,  see  Martim  r.  OUberi,  19  N.  Y.  298;  16  Am.  St.  Bep.  ^23,  and 
note:  One  who  gives  a  forthcoming  bond  in  an  action  of  daim  and  deliTery 
is  estopped  from  denying  that  the  property  was  in  his  possesaioa  at  the  oon* 
mencement  of  the  action:  Benetch  t.  Waggner,  12  CoL  634;  13  Am.  St.  Kep. 
254^  uid  note.  When  a  judgment  npon  which  an  execution  is  issued  and 
levied  is  void,  the  party  giving  a  redelivery  bond,  and  thereby  obtaining  tho 
right  to  retain  the  property  levied  upon,  is  not  estopped  from  afterwards 
asserdng  that  the  Judgment  and  ezeoutioB  are  voidi  OImm  ▼•  NfurnaU^^  €7 
Kaa.  i91|  87  Am.  St  Bep.  296b 
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Snow  v.  Mt.  Desert  Island  Real  Estate  Go. 

(U  Maxkb,  11] 

CovTSTAHon^DcscRiFTioir.  —  A  CoNVETAHGB  DooBiBiira  A  Boundary 
Ldib  as  Bxoiiciiiiio  AT  TKB  Sba,  and  then,  after  varioiu  calU|  m  ranniug 
to  tlM  ahore^  inelades  the  shore  to  low-water  marlu 

Jkoiy  and  HiggirUf  for  the  plaintiff. 

WitweU^  King^  and  Peters^  and  B.  E.  Traey^  for  the  defend* 
ants. 

Emsbt,  J.  This  is  a  real  action  to  recover  possession  of 
certain  flats  between  high  and  low  water  mark  of  the  sea,  at 
Bar  Harbor.  The  plaintiff  claims  nnder  a  deed  containing 
the  following  description:  '*  Beginning  at  the  sea,  on  Benjamin 
Ash's  line;  thence  south  on  said  Ash's  line  to  the  highway; 
thence  west  on  the  highway  ten  rods  to  a  stake;  thence  north 
to  the  shore  parallel  with  said  Ash's  line;  thence  east  to  the 
first  bounds  mentioned."  The  report  of  tEe  case  states  the 
question  snbmitted  to  be,  whether  the  above  deed  conveys 
tiie  flats  or  shore  with  the  upland.  That  is  the  only  question 
argued  by  counsel,  and  the  only  one  we  now  consider. 

It  is  said  that  land  cannot  be  appurtenant  to  land;  yet  the 
shore,  or  flats,  in  front  of  upland  are  usually  regarded  as  appur* 
tenant  to  the  upland.  While  they  may  be  held  in  private 
ownership  under  our  law,  they  are  yet  subject  to  the  public 
right  of  navigation  and  fishing.  Annexed  to  the  upland,  they 
may  be  of  great  value  to  the  common  owner.  Apart  from  the 
upland,  they  are  rarely  of  any  value  to  a  private  owner,  who 
would  have  no  access  to  them  except  by  water.  The  colonial 
ordinanoe  of  1641-47  permitting  private  ownership  in  flats 
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evidently  contemplated  their  annexation  to  the  upland  in 
ownership.  The  language  of  the  ordinance  is:  ^  It  is  declared 
that  in  all  creeks,  coves,  and  other  places  about  and  upon 
flalt  water  where  the  sea  ebbs  and  flows,  the  proprietor  of  the 
land  adjoining  shall  have  propriety  to  low-water  mark,''  etc 
It  is  also  common  knowledge  that  since  the  ordinance  the 
occupation  of  the  flats  has  usually  followed  that  of  the  upland, 
and  that  the  flats  are  usually  of  no  value  without  the  upland* 
Conveyances  of  the  upland  are  commonly  supposed  to  convey 
the  flats. 

The  principle  of  annexation  is  well  stated  by  Chief  Justice 
Shaw  in  Doane  v.  WUlicutt,  5  Gray,  335,  66  Am.  Dec  373, 
cited  by  plaintiff's  counsel,  as  follows:  "In  a  conveyance, 
when  a  line  of  shore  is  used  as  an  abuttal,  unexplained  by 
circumstances,  it  may  be  ambiguous,  leaving  it  doubtful 
whether  the  sea  side  or  the  land  side  of  the  shore  is  intended. 
•  •  •  .  When  both  terms  are  used,  Uhe  sea,' or  'shore,'  and 
used  to  designate  one  boundary,  it  appears  quite  clear  that 
they  were  intended  to  describe  that  side  of  the  beach  on  which 
the  sea  coincides  with  it,  and  therefore  to  include  the  beach 

to  low-water  mark The  owner  of  the  upland  adjoining 

tide-water  prima  fade  owns  to  low-water  mark;  and  does  so 
in  fact,  unless  the  presumption  is  rebutted  by  proof"  to  the 
contrary. 

In  the  case  before  us,  the  deed  was  given  in  1867,  when  there 
was  no  natural  separableness  between  the  upland  and  its  at- 
tendant shore,  even  if  there  be  now.  Nothing  appears  in  the 
case  showing  any  motive  or  reason  for  a  separation.  Nothing 
appears  showing  the  beach  at  that  date  to  be  of  any  value 
apart  from  the  upland,  of  any  value  to  reserve  in  granting  the 
upland,  either  by  reason  of  wharves  or  weirs  thereon,  or  by 
reason  of  any  other  opportunity  for  separate  occupation  or 
^uasi  cultivation  like  those  far-reaching  shores  and  beaches 
in  the  western  part  of  the  state,  which  in  themselves  are  often 
more  valuable  than  the  upland. 

Becurring  now  to  the  language  of  the  deed  in  this  case,  which 
describes  the  boundary  line  of  the  conveyed  parcel  as  **  be- 
ginning at  the  sea,"  thence  running  round  the  parcel  to  "the 
shore,"  thence  to  the  "  first  bounds  mentioned,"  and  reading 
the  words  in  the  light  of  the  principles  and  circumstances 
above  stated,  it  is  not  difficult  to  determine  that  they  were 
intended  to  describe  the  sea  side  and  not  the  land  side  of  the 
shore,  and  thus  include  the  shore  to  low-water  mark.    Such 
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18  OUT  opinion:  Erskine  v.  Moulton^  66  Me.  280;  King  v.  Young^ 
76  Me.  76;  49  Am.  Bep.  596;  SUvens  v.  King^  76  Me.  197;  49 
Am.  Rep.  609. 

Of  course,  the  owner  of  the  upland  and  the  adjoining  shore 
may  convey  the  one  and  retaia  the  other.  When  such  an  in- 
tent appears,  the  court  will  give  it  full  effect,  as  was  done  in 
Storer  v.  Freeman,  6  Mass.  435;  4  Am.  Dec.  155;  but  no  such 
intent  appears  in  this  case.  The  question  here  submitted 
must  be  determined  in  the  plaintiff's  favor. 


Dbbds — BouNDARixa. — At  to  the  meaning  of  the  words  "to"  and 
"'from,**  in  descriptions  of  bontidaries,  see  note  to  Oake$  ▼.  De  Lancy,  28  Am. 
Si.  Rep.  681.  As  the  rights  of  a  riparian  proprietor  on  tidal  waters  are,  in 
the  absence  of  statutes  modifying  the  common-law  rale,  bounded  by  the 
line  of  high  water,  it  is  manifest  that  the  decision  of  the  conrt  in  the  princi- 
pal case  mnst  be  read  strictly  with  reference  to  the  provisions  of  the  colo- 
nial ordinance,  which  extended  the  rights  of  those  proprietors  to  low-water 
mark,  wherever  the  distance  did  not  exceed  one  hundred  rods.  Under  the 
eommon-law  rule,  the  question  whether  the  inner  or  outer  side  of  the  shore 
was  meant  to  be  the  tetininus  ad  quern  of  the  boundary  line  running  towards 
it  could  not  have  arisen,  for  private  ownership  always  ended  at  the  inner 
side.  Ilie  result  of  the  change  of  law,  whereby  the  flats  were  vested  in  the 
adjacent  proprietors,  was,  that  a  conveyance  of  land  bounded  by  or  upon  a 
tea,  or  bay,  or  harbor,  or  stream  should  be  construed  as  passing  the  adjacent 
flats,  if  they  belonged  to  the  grantor:  See  cases  cited  in  the  note  to  AUen  r. 
Weber,  27  Am.  St.  Rep.  57.  A  similar  rule  prevails  iu  Pennsylvania,  where 
it  is  held  that  when  the  bank  of  a  navigable  stream  is  called  for  as  a  bouii' 
dary  in  a  deed,  the  law  will  presume  the  grantor  s  intention  to  have  been  to 
cairy  the  line  to  low-water  mark:  Palmer  v.  FarrelL,  129  Pa.  St.  1G2;  15 
Am.  St.  Bep.  708.  In  regard  to  boundaries  on  waters  generally,  see,  in 
addition  to  the  notes  already  mentioned,  the  notes  to  ArnoUl  v.  Mundy,  10 
Am.  Deo.  385-389;  and  MiUet  v.  Mfnden/iaU,  19  Am.  St.  Rep.  230. 


Files  v.  Stevens. 

[84  Mains,  84.1 

SzxMPnoii  ov  Farm  Tools,  Who  not  Entitlbd  to.  —  A  statute  of  exemp- 
tion is  construed  with  reference  to  the  situation  and  vocation  of  the 
owners  of  property,  and  therefore  a  statute  exempting  from  execution 
certain  implements  of  agriculture  will  not  entitle  a  merchant,  part  of 
whose  stock  in  trade  consists  of  such  implements,  to  hold  them,  or  any 
of  them,  as  exempt  from  execution. 

Fox  and  Oentlemany  for  the  plaintiff. 
Fred  K  AlaUhewSy  for  the  defendant 
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ViBOiN,  J.  Prior  to  August  6,  1890,  the  plaintiff  was  a 
trader.  On  that  day  his  creditors  filed  their  petition  in  the 
court  of  insolvency,  praying  that  he  be  declared  insolvent. 
Thereupon  the  defendant,  as  messenger,  under  a  warrant 
from  the  judge  of  insolvency,  seized  the  plaintiff's  stock  in 
trade,  among  which  were  four  new  plows  and  two  new  har- 
rows. 

On  September  8, 1890,  the  plaintiff  was  duly  declared  an 
insolvent,  whereupon  the  defendant,  on  the  petition  of  the 
plaintiff's  creditors,  was  ordered  by  the  judge  of  the  insolvent 
court  to  sell  the  stock.  Prior  to  the  sale,  thc^  plaintiff  claimed, 
under  clause  9,  section  62,  chapter  81,  of  the  Revised  Statutes, 
that  one  of  the  plows  and  one  of  the  harrows  (without  desig- 
nating which  of  them)  were  exempt  from  attachment;  but 
the  defendant  sold  the  whole  of  the  stock,  and  the  plaintiff 
brought  this  action  of  trover  to  recover  the  value  of  one  plow 
and  one  harrow. 

We  are  of  opinion  that  the  plow  and  harrow  were  not  exempt. 
The  case  finds  that  the  plaintiff  had  these  agricultural  imple- 
ments for  sale  simply,  and  that  he  neither  owned  nor  leased 
a  farm.  The  statute  of  exemption  is  to  be  construed  with 
reference  to  the  situation  and  vocation  of  the  owners  of  prop- 
erty. A  merchant  cannot  claim  such  implements  to  be  ex- 
empt, any  more  than  he  could  a  boat  which  he  had  no  occasion 
to  use  as  a  fisherman,  or  corn  or  grain  for  himself  and  fam- 
ily, when  he  was  unmarried,  and  had  no  family,  and  was  a 
boarder:  Blake  y.  Baker^  41  Me.  80;  or  hay  for  cows  and 
sheep  when  he  had  neither:  Foas  v.  Stewart^  14  Me.  312. 
Tlie  evident  object  of  the  statute  is  that;  not  that  any  one 
may  own  and  claim  to  be  exempted  all  the  various  kinds  of 
chattels  therein  enumerated,  but  that  persons  should  not  be 
deprived  of  the  simple  means  by  which  they  gained  a  liveli-  . 
hood  in  their  respective  vocations. 

Judgment  for  defendant 

Exemption  of  Tooiii  and  Utensils:  See  notes  to  Slbnm  v.  Demmhg^ 
21  Am.  Dec  545-654;  Baker  y.  WdUa,  25  Am.  Rep.  63-67;  Rkhardt  r. 
Huhbard,  47  Am.  Rep.  190-192;  In  re  MeManua,  22  Am.  Ut.  Rep.  253.  A 
statute,  without  naming  any  classes  of  persons  entitled  to  exemption  of 
property  from  ezeontion,  exempted  "  other  farming  utensils,  inclutling  tackle 
for  teams,  not  exceeding  fifty  dollars  in  value. **  A  jndgment  debtor,  not  a 
farmer,  nor  engaged  in  any  bnsiness  requiring  thense  of  a  mowing-maehine^ 
ovmed  one  of  less  than  the  exempt  yalae.  Held,  that  the  machine  was  ex- 
empt: Humphrqf  V.  Tayhr^  45  Wis.  251;  80  Am.  Rep.  738.  Bot  a  horse  is 
not  an  im^ilement  of  trade  when  used  by  a  meohanio  in  the  tanning 
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lad  11  tfa«rafor»  aol  «sempt  UDdsr  tii«  Minaawte  ttaiiifa^  ft  milliiiOT'a 
■took  io  trade  oannofc  be  claimed  as  exempt  to  the  amonnt  of  four  hnodred 
dollart,  wboQ  the  articlee  oompriiiiig  eiich  stock  are  kept  for  sale  or  for 
■soafaetnrsb  aad  are  treated  as  merchandise  by  their  owner:  HlUyer  t.  Re* 
mane,  42  Minn.  234.  Kor  can  a  person  double  his  exemption  from  sale  on 
execatioa  under  the  Wisconsin  statnte,  which  exempts  *'  the  tools  and  im- 
plements, or  stock  in  trade,  of  any  mechaiiio,  miner,  or  other  person,  need 
sad  kept  for  tho  pnrpoee  of  carrying  on  his  trade  or  business,**  by  carrying 
en  the  boainesa  both  of  a  mechanic  and  a  miner  at  the  Hune  timet  Ewxpp  t, 
MmikU^  S3  Win.  <»$  99  Am.  Dea  1001 


Thobk  V.  Pjnkhail 

CM  lUum,  lOL] 
Durnm.  — To  Tbrsatkn  Omb  with  a  criminal  proeecntion  or  a  drfl  aatlon 
is  not  dnressy  when  he  is  beliered  in  good  faith  to  be  liable  tp  such  snit 
er  proeecntion. 

OmrSTDKKATIOH. — PROMIBSORT    KoTB    OnHHI    FOB    MOHSTB    WhIOH    TRB 

Mailxr  has  Embxzzlbd  is  fonnded  upon  a  good  connideration,  and  can- 
not be  aToided  on  the  gronnd  that  it  was  procured  by  threatening  to 
proseente  him  for  his  embexzlement. 

fimciPAi.  AKD  SuBKTT.  —  Agreement  to  retain  the  maker  of  a  note  in  the 
payee's  employment  "so  long  as  he  does  well,"  and  to  credit  a  certain 
portion  6t  his  wages  on  the  note,  does  not  release  the  sureties  thereon, 
when  tho  maker  is  discharged  from  service  before  the  note  becomes  due, 
and  tho  tame  of  payment  is  never  extended  beyond  the  maturity  of  the 
note. 

^UNOIPAI.  AifD  ScRBTT— Nbolbot  TO  Applt  Sbouritibs.  — If  the  maker 
of  a  note  gives  a  chattel  mortgage  to  secure  its.  payment,  the  fact  that 
the  mortgagor  disposes  of  some  of  the  mortgaged  chattels,  and  the  mort- 
gagee takes  no  measures  to  recover  them,  does  not  release  the  surety  on 
the  note  if  the  mortgagee  consented  to  the  disposition  of  the  property 
by  the  mortgsgor. 

Beaih  afid  Tnell^  and  Farr  and  Lynch^  for  the  plaintiff. 
L  3*.  CarUton  and  F.  E.  Bean,  for  the  defendants. 

Haskell,  J.  Aatumprii  on  a  promissory  note  for  $370, 
payable  in  twelve  months,  given  by  one  Frank  L.  Pinkhara 
for  moneys  of  the  plaintiff  that  he  had  embezzled,  and  signed 
by  the  defendants,  his  father  and  a  relative,  as  sureties.  The 
verdict  was  for  defendants,  and  the  case  comes  up  on  motion 
and  exceptions. 

1.  It  is  contended  that  the  note  was  obtained  by  duress,  and 
that  the  consideration  was  illegal.  Suppose  the  embezzler 
had  been  plainly  told  that  unless  he  paid  or  secured  the 
amount  that  he  had  stolen,  he  would  be  prosecuted  for  tlie 
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theft,  and  thereupon  gave  the  note.  That  would  not  have 
been  duress.  "  It  is  not  duress  for  one  who  believes  that  he 
has  been  wronged  to  threaten  the  wrong-doer  with  a  civil  suit. 
And  if  the  wrong  includes  a  violation  of  the  criminal  law,  it 
is  not  duress  to  threaten  him  with  a  criminal  prosecution '' : 
Hilbom  V.  Bucknam^  78  Me.  485;  67  Am.  Rep.  816.  Money 
stolen  may  be  recovered. in  CLSSumpsit:  Howe  v.  Clancey^  53 
Me.  130;  a  fortiori  is  money  embezzled  a  good  consideration 
for  a  promise  to  refund  it. 

2.  It  is  claimed  that  the  sureties  were  discharged  by  the 
giving  of  time  to  the  principal  debtor.  It  appears  that  when 
the  note  was  given  it  was  agreed  that  he  might  continue  in 
the  plaintiff's  service  "so  long  as  he  did  well,"  and  pay  from 
his  wages  twenty-four  dollars  a  month  on  the  note.  After 
three  payments,  amounting  to  fifty-six  dollars,  he  was  discov- 
ered short  in  his  accounts  and  discharged.  The  agreement 
to  accept  monthly  payments  of  twenty-four  dollars  each,  if 
unconditional,  would  have  extended  payment  of  the  balance 
due  on  the  note  at  maturity  over  a  period  of  more  than  three 
months.  If  these  payments  had  been  regularly  made  until 
the  note  fell  due,  February  18-21,  1890,  there  would  have 
remained  eighty-two  dollars,  exclusive  of  interest,  unpaid,  to 
be  met  in  four  monthly  payments. 

The  pertinent  inquiry  is.  Did  the  agreement,  assuming  that 
it  was  made  upon  sufficient  consideration,  operate  as  an  ex* 
tension  of  time  for  the  payment  of  the  note?  The  agreement 
arose  from  the  mutual  promises  of  the  parties  relating  to  the 
continued  employment  of  a  servant.  The  master  promised 
wages,  to  be  applied  in  part  to  an  existing  indebtedness  of  the 
servant,  *'  so  long  as  he  did  well."  The  agreement  contained 
a  stipulation  for  continued  service,  like  a  condition  precedent 
to  the  validity  of  a  contract;  and  when  the  condition  failed, 
the  agreement  failed  with  it;  so  that,  as  the  agreement  was 
not  absolute,  no  agreement  for  extending  the  time  of  payment 
on  the  note  existed  when  the  day  of  payment  came.  Had 
the  condition  been  kept,  the  result  might  be  otherwise,  for, 
when  the  note  fell  due,  had  the  time  of  payment  been  ex- 
tended for  a  single  day,  the  suretyship  would  have  no  longer 
remained  "sure,"  and  the  sureties  need  not  '•  smart  for  it"  : 
Berry  v,  PuUen,  69  Me.  101;  81  Am.  Rep.  248;  Gifford  v.  Al- 
len, 8  Met.  255. 

8.  It  is  argued  that  the  sureties  i(Ve  discharged  by  the 
plaintiff's  neglect  to  apply  on  the  note  security  given  by  the 
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principal.  It  appears  thai,  ebortly  after  the  note  was  giyen, 
the  principal  gave  to  the  plaintiff  a  mortgage  of  his  household 
fumitore  to  secure  the  payment  of  the  note.  The  mortgage 
stipulated  that  the  principal  debtor,  the  mortgagor,  might 
retain  possession  of  the  mortgaged  chattels  until  the  note 
should  become  due.  It  further  appears  that  the  plaintiff  had 
notice,  before  the  maturity  of  the  note,  that  the  mortgagor  bad 
disposed  of  some,  at  least,  of  the  mortgaged  chattels,  but  took 
tio  action  until  the  bringing  of  this  suit  against  the  sureties, 
less  than  thirty  days  after  the  note  fell  due. 

Until  the  maturity  of  the  note,  the  plaintiff  had  no  right  to 
the  possession  of  the  mortgaged  chattels  under  the  terms  of 
tbe  mortgage.  He  did  no  act  to  release  his  lien  upon  the 
security.  Mere  forbearance  to  follow  the  security  for  so  short 
a  period  cannot  be  considered  a  violation  of  the  rights  of  the 
sureties.  When  the  note  matured  they  could  have  immedi- 
ately paid  it,  and  thereby  become  subrogated  to  all  rights  of 
the  mortgagee:  Berry  v.  Putlen^  69  Me.  101;  81  Am.  Rep.  248; 
Cummings  v.  Little^  45  Me.  183.  The  plaintiff  was  not  bound 
to  resort  to  tbe  debtor's  property  before  calling;  upon  the  sure* 
ties:  Fuller  v.  Loring^  42  Me.  481.  If  the  plaintiff  had  vol« 
untarily  surrendered  his  security,  he  would  have  discharged 
the  sureties:  Springer  v.  Tooihaker^  43  Me.  881;  69  Am.  Dec* 
66.  If  the  plaintiff's  lien  under  the  mortgage  had  expired 
by  his  own  laches,  as  in  that  case,  his  remedy  against  the 
sureties  might  be  lost;  but  here  no  act  of  his  has  impaired 
his  title  tinder  the  mortgage.  Up  to  the  time  this  suit  was 
brought,  the  sureties,  on  payment  of  the  note,  could  have  de- 
rived as  much  benefit  from  the  mortgage  as  the  plaintiff  could 
have  obtained. 

Moreover,  the  instruction  of  the  presiding  justice,  that  if 
before  the  mortgage  note  fell  due,  the  mortgagee  was  informed 
that  the  mortgagor  "  was  disposing  of  the  property,  and  en* 
deavoring  to  put  it  beyond  his  reach,  it  was  his  duty  to  secure 
it  and  apply  it  to  the  payment  of  the  notei"  is  manifestly 
erroneous.    The  yerdict  is  against  law. 

Motion  and  exceptions  sustained. 


Downs  FKK  MnrAS.  — A  thnat  of  l«g«l  proeen,  or  lagd  proeecntfoo,  or 
legal  iinpritoiinMiit  doM  not  eonttitote  dnraat  per  9dmm:  See  omm  eited  ia 
notes  to  AdamB  v.  Irvhg  NaL  Bank,  IS  Am.  St  Rep.  453;  OribU  r.  SawU, 
S4  Am.  St  Rap.  172;  Ukd  oomparo  nolo  to  Mayor  qf  Baiihnare  v.  Lrfftrman^ 
41  Am.  Doo.  1S3-171»  m  to  the  eognato  tnbjeot  of  oompabor/  pftymeato. 
Bat  it  would  appear  that,  while  snoh  threaU  do  not  amount  to  dureds  whea 
AM.  Si:  IlBr.,  Vol.  XXX.— a 
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addresMd  to  Um  pv^  who  it  liaUe  to  bo  mado  Uio  defendant  in  tho  legal 
prooeedtnga  threatened,  they  will  aroid  a  oontraot  entered  into  by  persona 
holding  certain  relationahipe  with  him,  where  the  abandonment  of  thooo 
legal  prooeedinga  it  the  oonsfderation  for  tnoh  eontract:  fiee  Adamgr.  Irmmg 
NaL  Bank,  116  N.  T.  606$  16  Abl  St.  Rep.  447,  and  the  anthdritlet  oitod  in 
the  opinion.  The  felatioa^ipt  of  husband  aad  wife  and  parent  and  child  are 
the  only  onet  mentioned  in  the  opinion  in  that  eate;  but  in  ScKuUm  ▼•  GtUUn^ 
78  Wit.  611,  the  tame  mle  wai  applied  to  a  cate  in  which  a  note  signed  by 
a  sister,  becante  of  threats  by  the  payee  to  prosecute  her  brother  for  a  crimo, 
and  in  order  to  avoid  such  prosecution,  was  held  incapable  of  enforeement 
against  her  by  suoh  payee.  Compion  t.  Bunker  Hill  Bank,  96  111.  301,  36  An. 
Rep.  147,  wat  a  oate  in  which  a  oontraot  of  indemnity  obtained  from  a  wife 
by  a  threat  to  prosecute  her  husband  wat  allowed  to  stand,  but  the  decision 
wat  bated  upon  the  fact  that  the  repreientations  which  induced  the  contract 
were  made  by  members  of  her  own  family,  and  not  by  the  person  who  had  it 
in  his  power  to  prosecute.  The  principle  of  this  cate^  it  would  teem,  is*  that 
the  threats  will  not  aroid  the  contract,  unless  made  directly  by  the  prote 
eutor,  or  by  some  one  having  authority  to  commanicate  them,  or  uttered  in 
a  manner  which  shows  that  they  are  intended  to  be  reported  to  the  person 
whom  it  is  desired  to  inflnenoe,  and  were  actually  so  reported.  It  is  doubt- 
ful, however,  whether  this  destinotioa  is  tonable.  If  the  compulsion  was 
antoally  brought  to  bear  upon  the  wife  or  relutive^  it  does  not  seem  very  mate. 
rial  by  what  agency  or  in  what  manner  it  is  applied.  The  ground  upon  which 
such  oontractt  are  avoided  is  that  of  misrepresentation  and  undue  iufiuenoe: 
Adam»  r.  Irving  Aof.  Bank,  116  N.  T.  606;  15  Am.  St.  Rep.  447.  It  it  an 
elementary  principle  that  no  one  shall  be  allowed  to  profit  by  anothor't 
fraud.  Why,  then,  thould  the  bank  in  this  case  have  been  permitted  to 
reap  the  advantages  of  a  transaction  which  was  induced  by  meant  which 
deprived  the  wife  of  her  free  agency,  and  was  therefore  fraudulent?  It  it 
true  that,  under  the  given  circumttancet,  the  oontraot  amounted  to  the 
•ompounding  of  a  felony,  and,  being  executed,  left  both  partiet  in  pari  de- 
Bekk  The  wife  wat  therefore  not  in  a  petition  to  ask  for  relief.  The  oovrt 
rests  its  decision  principally  on  thit  ground,  and  we  venture  to  think  it  the 
only  ground  on  which  it  can  rest. 

PRIHOIFAL  AND  SuRiTT.  —The  general  rule  i%  that  any  material  ohange  in 
the  contract  without  the  attent  of  the  turety  will  releate  the  turety :  See  notet 
toFiniNaL  Bankr.  Oetke,  6  Am.  St  Rep.  468;  Pridev,  Dime  San.  BaiO;  7  Am. 
St  Rep.  372.  But  the  agreement  to  give  time  must  be  a  valid  and  binding 
one,  or  the  surety  will  not  be  released:  Davie  v.  Stout,  126  Ind.  12;  22  Am.  St. 
Rep.  665,  and  note.  Thus  where  a  composition  agreement,  under  seal,  which 
never  took  effect^  beeause  not  signed  by  all  the  creditors,  without  which  signing 
it  wa%  by  itt  termt,  not  to  be  binding,  contemplated  the  debtor*t  releate  upon 
the  payment  of  a  certain  percentage  of  the  debtt  on  or  before  a  oerfeun  date, 
and  wat  signed,  among  other  creditors,  by  the  payee  of  a  promissory  noto 
made  by  the  debtor  at  principal  and  by  another  as  surety,  it  was  held  that 
there  was  no  suoh  sztonsion  of  time  as  would  discharge  the  turety:  Dag  r, 
Jonee,  150  Matt.  231.  Nor  doet  the  acoeptance  by  the  payee  of  a  promitsory 
note  from  the  principal,  payable  one  day  aft^r  dat%  and  a  eogtwuU  confess- 
ing judgnenton  the  tame  and  thoHening  the  time  of  obtftining  it,  there 
bsiag  tto  agreement  by  the  payas  not  to  proeeed  on  the  old  indebtednett 
•atil  the  note  beoomet  due^  oonetitato  an  eztonsion  of  time  within  the  rale 
reletting  turetissi  Merriam  t.  Barker,  121  Ind>  74.    Nor,  where  the  agree* 
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BMot  to  give  t'nia  is  Toid  for  want  of  oonsidAration,  wiD  tbo  soretj  bo 
released:  Fntnklm  Bank  r.  Severn^  124  Ind.  817.  JThe  same  result  will  follow 
if  the  surety  knowi  of  and  asseota  to  the  extension  of  time:  Bockmik  NaL 
Btak  r.  HoUy  68  Conn.  526;  18  Am.  St.  Rep.  293.  And  •  snrety  on  • 
■ot^  who  holds  ample  ooUateral  seonrtty  from  hit  prinoipal,  it  estopped 
from  taking  a«lvantaire  of  enlargement  of  time  of  payment:  SmUh  T.  Stide^ 
25  Vl  4?7;  60  Am.  Deo.  276. 

PuxcTPAL  ▲ifi>  SuRBTT  — pARmro  WITH  SECimmsB. — If  a  ereditor 
Tolnntarily  {tartn  with  seonrities  without  the  consent  of  the  snrety,  th« 
latter  is  discharged:  Kew  Hampahirt  Sadftgt  Bank  r.  Coieord,  15  N.  H.  119| 
41  Am.  Deo.  685;  Baker  r.  Brigg%^  8  Pick.  121;  19  Am.  Dea  811;  OMttm 
T.  Emanvel^  1  Ala.  28;  84  Am.  Deo.  757;  Springer  r.  Toothaker,  48  Me.  881; 
40  Am.  l>eo.  66.     The  principal  case  is  distitigni!>hed  by  the  fact  that  the 
creditor  had  not,  by  any  positive,  Tolnntary  act  of  bis,  impaired  the  seoa« 
tity.     It  ia  an  important  question,  howeyer,  to  what  extent  merely  paasive 
eooduet^  in  aach  a  case,  should  be  considered  to  entail  the  same  legal  oon« 
wqnenoea  aa  a  Tolnntary  surrender  of  securities,  or  a  refusal  to  use  them. 
7be  reasoning  of  the  court,  as  weU  as  the  condemnation  passed  at  the  oloae 
of  the  opiuioa  upon  the  instruction  given  in  the  lower  court,  seems  to  assume 
that  the  dnty  of  the  creditor  differs  essentially,  according  as  the  debt  is  or  is 
not  nuitare  when  he  omits  to  follow  the  security.    This  seems  to  be  a  some- 
what donbtfnl  distinction.    The  creditor,  before  the  maturity  of  the  debt^ 
would,  aa  mortgagee,  have  the  ris^ht  to  protect  himself  by  restraining  the 
mortgagor  from  couTejring  away  the  property  mortgaged,  and,  even  supposing 
that  he  ia  oontent^  as  far  as  hia  own  iiitereiits  are  oo'i^erned,  to  let  matters 
take  their  eonrse,  it  is  difficult  to  see  why  he  should  not  be  bound  t6  exercise 
that  right  for  the  benefit  of  the  surety.     To  n-^e  the  language  of  the  same 
court  In  Sprin'fer-w,  Tootknker^  48  Me.  381,  69  Am.  Deo.  66,  '*the  contraol 
^  sofetyab  p  imports  entire  good  faith  and  couti  tenco  in  the  whole  traasao- 
tioo,"  and  it  would  certainly  seem  to  he  in  allowable  application  of  the  eqal* 
table  prinoiples  which  regulate  relations  of  qnad  trust  to  say,  that  aa  soon 
ss  the  secured  creditor  rec^'iTct  notice  of  the  impairment  of  the  security  by 
the  debtor,  it  is  incumbent  on  him  to  take  action  to  protect  the  surety,  aad 
that  tha  lapse  of  more  than  a  reasonable  period  necessary  for  taking  such 
action  will  be  a  n^lect  of  datT  which  will  render  him  chargeable  with 
itehea.     Prom  this  point  of  tIow,  it  will  be  appareatly  quite  immaterial 
whether  the  debt  is  or  is  not  due.    The  obligation  to  protect  the  surety  is  as 
strong  in  the  one  ease  as  the  other.    The  essential  question,  in  short,  i% 
whether  the  security  has  been,  or  is  in  prooess  of  being,  impaired  by  acts 
«(  the  debtor,  which  the  creditor  is  bonn<l  ia  equity  aad  good  oooseieaoe 
to  prsvenl     If  each  cireamstances  calling  for  iaterferenoe  exists  it  only  re- 
oiaios  to  inquire  whether  reasonable  diligeaoe  hae  lieen  shown  in  reetratn- 
Tag  the  debtor,  and  that  must  be  decided  aooording  to  th*  girea  facta  of  eaeh 
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POLLBJT  V.  HiLLMAN. 
[81  Mainb,  r:9.] 
OoHvriTUTioirAL  Law — Insolvxnot.  —  Disohabob  bt  a  Statb  Oauwr  of 
an  infoWeDt  from  his  debts  cannot  affect  a  creditor  who  was  a  non-resi- 
dent of  the  state  when  the  insolvency  proceedings  were  began,  thongii 
he  was  a  resilient  thereof  when  the  debt  was  contracted,  unless  he  proved 
bis  claim  in  the  insolvency  court,  or  otherwise  appeared  therein.  Be- 
cause the  insolvency  oourt  did  not  have  jurisdiction  over  him,  it  coald 
not  discharge  his  right  of  action  to  recover  his  debt. 

IXSOLVBNOT.  — JURISDianON  OF  A  StaTB  CouRT  TO   DiSCHABOB  A  GttIZBS 

OF  THB  Statb  fbom  hm  Obligation  to  a  Citizkn  of  Anothbb  Stat^ 
when  the  latter  has  not  in  any  way  submitted  himself  or  his  claim  i» 
snch  court,  cannot  exists  though  the  contract  was  made  and  was  to  be 
performed  in  the  state  in  which  the  debtor  resides,  and  the  obligee  wa» 
also  a  citizen  of  the  state  when  the  obligation  was  contracted. 
OoBFUor  OF  Laws. — Chosbs  in  Action  have  no  tUuSf  and  follow  the  per- 
son of  the  creditor,  and  cannot  be  discharged  by  a  oonrt  which  has  no 
Jurisdiction  over  his  person;  and  it  cannot  have  such  jurisdiction,  uolesi^ 
at  the  beginning  of  the  proceedings,  process  oould  have  been  served  om 
him  within  the  state. 

Henry  Hudaanj  for  the  plaintiff, 
Jl  F.  SpraguCj  for  the  defendant 

Embrt,  J.  The  contract  which  is  the  subject  of  this  actioD 
was  made  within  this  state  between  citizens  of  this  state,  and 
was  to  be  performed  within  this  state.  Subsequently,  the 
promisor,  the  defendant,  after  regular  proceedings  in  the 
proper  court  of  insolvency  in  this  state,  was  granted  by  that 
oourt  a  discharge  from  all  his  debts,  under  section  44,  chapter 
70,  of  the  Revised  Statutes.  This  discharge  was  properly 
pleaded  in  bar  of  this  action,  and  it  is  conceded  that  it  would 
be  an  effectual  bar,  if  the  promisee,  the  plaintiff,  who  was  a 
citizen  of  this  state  at  the  time  of  making  the  contract,  had 
also  been  a  citizen  of  this  state  at  the  time  of  the  proceedings 
in  the  court  of  insolvency.  But  the  plaintiff,  after  the  making 
of  the  contract,  and  before  the  beginning  of  the  insolvency 
proceedings,  had  changed  his  residence  from  Maine  to  New 
York,  and  had  become  a  citizen^of  the  latter  state,  and  had 
not  since  been  in  Maine.  He  did  not  prove  his  claim  under 
this  contract  in  the  insolvency  court,  nor  in  any  way  appear 
therein. 

It  is  urged  that  as  the  contract  was  made  in  Maine,  to  be 
performed  in  Maine,  and  both  parties  were  citizens  of  Maine 
at  the  time,  they  must  1^  held  to  have  contracted  with  refer- 
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«noe  to  the  then  existing  ineolvency  law  of  Maine,  which  pro- 
vided for  this  discharge  from  the  contract  It  ie  argued  that 
the  insolvent  law  should  be  read  into  the  contract,  and  that 
therefore  the  contract  must  be  held  to  stipulate  for  such  a  dis- 
charge as  is  here  pleaded. 

We  think,  however,  the  question  is  not  one  of  the  interpre- 
tation of  a  contract  or  statute,  but  is  one  of  jurisdiction.  Did 
the  court  of  insolvency  have  the  jurisdiction  to  discharge  the 
defendant  from  this  contract? 

After  much  discussion  by  courts  and  jurists,  and  after  some 
conflict  of  opinion,  it  must  now  be  considered  fully  and  firmly 
established  as  a  general  proposition  that  a  state  cannot  give 
its  courts  any  jurisdictional  power  to  discharge  a  citizen  of 
each  state  from  his  obligation  to  a  citizen  of  another  state, 
when  the  latter  has  not  in  any  way  submitted  himself  or  his 
claim  to  such  court  This  proposition  is  not  modified  by  the 
eirenmstance  that  the  contract  was  made  and  was  to  be  per- 
formed in  the  state  in  which  the  debtor  resides.  The  place 
of  the  citizenship  of  the  parties,  not  the  place  of  the  making 
er  performing  the  contract,  defines  the  jurisdiction  of  the 
court.  All  this  is  now  so  well  settled  by  authority  that  it  is 
not  advisable  to  occupy  space  in  repeating  or  even  epitomiz- 
ing the  reasoning  by  which  the  courts  finally  reached  this 
conclusion.  The  citation  of  a  few  cases  out  of  many  should 
be  BufiBcient:  Feleh  t.  Bugbee,  48  Me.  9;  77  Am.  Dec.  203; 
HiU$  ▼.  Caritan,  74  Me.  166;  Phcsnix  Nat,  Bank  v.  BatehdUr, 
161  Mass.  689;  Baldwin  v.  HaU,  1  Wall.  223;  Gilman  Y.Loek- 
fMod,  4  Wall.  409;  Denny  v.  Bennetty  128  U.  S.  489. 

Does  the  additional  circumstance,  in  this  case,  that  the 
plaintiff  was  a  citizen  of  this  state  at  the  date  of  the  contract, 
ttiough  not  at  the  date  of  the  insolvency  proceedings,  give  the 
court  of  insolvency  jurisdiction  over  his  claim  under  this  con- 
tract? To  so  hold  is  to  hold  that  one  who  was  a  citizen  of 
this  state  when  he  acquired  here  contractual  rights,  choses  in 
action,  against  another  citizen  of  this  state  leaves  them  behind 
him  in  this  state  subject  to  be  discharged  by  the  courts  of  this 
state  without  notice  to  him  after  he  has  become  a  citizen  of 
another  state.  It  is  to  hold  that  he  who  was  once  a  citizen 
of  this  state  cannot  remove  himself  and  his  property  from  its 
jurisdiction.  It  is  to  hold  that  a  citizen  of  another  state  com- 
ing into  this  state  and  making  contracts  here,  to  be  performed 
here,  has  greater  immunities  than  a  citizen  of  our  own  state. 
Keitber  reason  nor  authority  leads  us  to  such  a  conclusion. 
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A  state  may  indeed  grant  its  courts  jurisdiction  oter  lands 
and  goods  within  its  limits,  though  the  owner  may  reside  be* 
yond  those  limits.  Such  objects  are  yisible  and  tangible,  and 
though  the  title  to  them  may  follow  the  owner,  the  thing,  the 
substance,  is  within  the  state.  They  have  a  rituM.  They  can 
be  taxed  where  they  are  situated.  In  such  cases  the  owner  may 
be  presumed  to  have  left  such  property  in  the  possession  of  a 
local  tenant  or  agent.  But  even  then  the  specific  property  to 
be  affected  by  the  judgment  of  the  court  must  be  attached 
upon  process,  and  such  notice  given  as  is  feasible. 

Contractual  rights,  obligations,  mere  choses  in  action,  how- 
ever, are  not  visible,  nor  tangible,  nor  local.    They  have  no 
titw.    They  do  not  exist  as  things,  as  substances,  within  any 
territorial  limits.    They  follow  the  person  of  the  creditor. 
They  are  his,  wherever  he  lives:  Saunden  v.  Weston^  74  Me. 
86.    Even  the  taxing  power  of  the  state  in  which  the  debtor 
resides  cannot  reach  them.    Only  the  state  of  the  creditor's 
residence  can  deal  with  them,  at  least  during  the  lifetime  of 
the  creditor:  Osgood  v.  Magiiirej  61 N.  Y.524;  Bond  Tax  Cass9^ 
16  Wall.  800;  Tappan  v.  MerehanW  Nat  Bank,  19  Wall.  490. 
The   only  court,  therefore,  that   can   effectually    discharge 
such  a  claim  is  the  court  that  has  jurisdiction  over  the  person 
of  the  creditor  himself.    But  unless  the  creditor  voluntarily 
submits  to  the  jurisdiction  of  the  court,  by  taking  some  part 
in  the  proceedings  before  it,  jurisdiction  can  only  be  acquired 
by  service  of  process  upon  him  within  the  territorial  limits  of 
the  state  establishing  the  court.     Beyond  those  limits  no  pro* 
cess  of  any  court  has  any  force  in  acquiring  jurisdiction  of  the 
person.     This  proposition  is  firmly  settled  by  authority  as 
well  as  by  reason:  Lovejoy  v.  Albee^  83  Me.  414;  54  Am.  Dec. 
630;  Baldwin  v.  Hale,  1  WalL  223;  Pennoyer  v.  Neff,  95  U.  S. 
714. 

Ability  to  serve  process  within  the  state  is  therefore  the 
test  of  the  court's  power  to  acquire  jurisdiction  in  any  proceed* 
ing.  If,  at  the  beginning  of  the  insolvency  proceedings,  the 
process  of  the  court  of  insolvency  could  have  been  served  on 
the  plaintiff  within  the  state,  the  court  could  have  acquired 
jurisdiction  over  him  by  such  service.  The  situation  at  that 
time,  not  at  the  date  of  the  contract,  is  the  criterion.  If  the 
plaintiff  was  then  a  citizen  of  this  state,  he  could  have  been 
served  with  process  and  subjected  to  the  jurisdiction  of  the 
court,  although  he  may  never  before  have  been  within  the 
state,  and  although  the  contract  may  have  been  made  and 
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vaa  to  be  performed  in  another  state.  So  much  will  be  con- 
oeded  by  the  defendant  But  it  follows  that  if  the  plaintiff 
was  not  then  a  oitizen  of  this  state  (at  the  time  of  the  in- 
•olvencj  prooeedings),  no  process  could  have  reached  him, 
and  heooold  not  be  subjected  to  the  court's  jurisdiction,  even 
though  for  all  hia  life  before  he  may  have  resided  within  the 
state. 

The  defendant's  counsel  strenuously  urges  that  such  a  con* 
elusion  will  work  great  hardship  upon  a  debtor^  by  enabling 
his  home  creditors  to  avoid  his  insolvency  proceedings  by  re- 
moving from  the  state.  If  this  be  a  hardship^  the  remedy  is 
with  Congress  in  the  enactment  of  a  uniform  bankrupt  law 
for  all  the  states.  The  court  cannot  usurp  the  power  or 
jnrisdictioa  it  does  not  have.  Counsel  also  relies  upon  Stod* 
dard  t.  Harrington^  100  Mass.  88,  1  Am.  Rep.  92,  97  Am. 
Deo.  80,  and  npon  some  dieta  in  later  opinions  of  the  United 
States  snpreme  court.  The  dicta  have  little  weight,  as  the 
precise  question  was  eyldently  not  in  the  mind  of  the  justices 
writing  the  opinions. 

The  length  of  this  opinion  shows  our  respect  for  the  emi« 
nent  court  which  pronounced  the  judgment  in  Stoddard  v. 
Barringion,  100  Mass.  88,  1  Am.  Rep.  92,  97  Am.  Dec.  80, 
but  we  think  that  decision  cannot  be  sustained,  and  that  it 
must  be  overruled  when  the  same  question  is  again  presented 
to  that  court  On  the  other  hand,  our  conclusion  is  in  har- 
mony with  that  reached  by  the  courts  of  New  Hampshire  and 
Vermont  upon  the  same  question:  Norris  v.  Atkinson^  64 
N.  H.  87;  Roberts  v.  Atherton,  60  Vt  563;  6  Am.  St.  Rep.  133. 

Defendant  defaulted.  

Insolvekov.  —  As  to  the  efieot  of  the  discharge  of  an  insolvent  upon  the 
rights  of  non-resident  creditors,  see  extended  note  to  Uwrray  v.  RcberUf  16 
Ajbl  St.  Rep.  212-221.  A  discharge  nnder  state  insolvent  law  is  no  har  to 
reeorery  on  a  note  owned  by  one  who^  when  the  discharge  was  granted,  was 
a  citisen  of  another  state,  and  in  no  way  beoame  a  party  to  the  insolvency 
proceedings,  though  the  note  was  ezecated  in  the  former  state^  and  both 
parties  thereto  were,  at  the  date  of  its  execution,  citisens  of  that  state: 
BAerU  v.  AiherUn^  60  Vt  563;  6  Am.  St.  Rep.  i:^  An  aot  decUring  that 
a  discharge  granted  therennder  shall  "release  the  debtor  from  all  claims^ 
debts,  liabilities,  and  demands  set  forth  in  his  sohednle,"  etc.,  does  not  ap- 
ply to  a  judgment  reoovered  ont  of  this  state,  based  upon  a  oontraot  made 
and  to  bo  performed  there,  when  the  creditor  in  no  wise  participates  in  the. 
proceedings  in  which  the  discharge  is  entered,  although  he  may  have  l>een  a 
resident  of  the  state  where  the  discharge  was  granted  at  the  time  of  the 
insolvency  proceedings:  Lowenberg  v.  LemtUf  93  Oal.  216.  Similarly,  a  die- 
ebarge  under  the  insolvency  laws  of  Massaohnsetts  is  not  a  bar  to  the  reoov« 
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nj  upon  a  eontraol  made  ia  that  state,  when  it  appears  that  it  mm  to  ba 
perfonned  elsewhere,  and  the  plaintiff  was  not  a  resident  of  the  state  aft  the 
eommenoement  of  the  proceedings:  NorrU  r,  Atkinson,  61  N.  U.  97. 

OoNVLiOT  OV  Laws.  —  For  the  pnrposes  of  insolvency  or  other  proceedings 
hj  creditor^  debts  or  choses  in  action  dne  the  ineolveut  are  treated  aa  bar- 
ing a  sitof  at  tha  owner's  dondcile:  MaUer  of  DoJtpaiii^  41  Minn.  632;  16  Am. 
St.  Rep.  729.  The  same  mle  prevails  for  the  purposes  of  taxation:  Qomnum- 
weakh  ▼•  American  Dredging  Oo.^  122  Pa.  St.  386;  9  Am.  St.  Rep.  116. 


WaSSBRBOEHR    V.    BOULIEB. 
[8t  Maimb,  166.] 

Omrvuor  ow  Laws.  ^  A  Contract  Valid  whbrb  Madb  is  generally  valid 
olsewhere;  but  to  this  rule  there  is  this  exception,  that  no  state  or  nation 
is  bonnd  to  reoogniae  or  enforce  contracts  which  are  injurious  to  ita  own 
interests,  or  the  welfsre  of  its  people^  or  which  are  in  fraud  or  Tiolation 
of  its  own  laws. 

CoMTLTOT  OF  Lawb — Illioal  Salbb.  — Thb  Priob  OF  Articlbs  sold  and 
delivered  in  a  state  where  such  sale  is  legal,  if  nothing  remains  to  be 
done  by  the  vendor  to  complete  the  transaction,  can  be  recovered  in  a 
state  where  such  sale  is  illegaL 

8ai»b»  whbbb  Dbbmed  to  bb  Mapx.  —  If,  in  the  state  of  the  Tendee's  resi- 
dence, a  contract  is  made,  to  the  effect  that  the  vendor  will  ship  certain 
property  from  another  state  in  original  packages,  which  the  vendee,  after 
receiving,  shall  have  ten  days  to  return,  if,  on  examination,  they  shall 
prove  not  satisfactory,  any  sale  resulting  from  such  oontract  and  ship- 
ment must  be  deemed  to  have  been  made  in  the  state  of  the  vendee'a 
residence,  because  it  is  incomplete  until  delivery  ii  made  there^  and  he 
has  had  an  opportanity  to  examine  the  property  and  to  elect  whether 
he  will  keep  it  or  not 

IirrBRBTATI    OOMMXRCB.  —  SaLB    OF    LiQUOBS    IB    HOT    IN    THB    OrIOINAL 

Packaobs  when  the  purchaser  retains  the  right  to  examine  the  liquors 
in  sQch  packages  and  to  return  them  if  not  satisfactory,  because,  ander 
such  oironmstances,  the  sale  cannot  be  completed  until  the  paokagea  nee 
broken  and  the  liquors  sampled. 

C.  A*  Cushmany  for  the  plaintift 
P.  H.  GtUtn,  for  the  defendant. 

Foster,  J.  The  plaintiff,  a  wholesale  liquor  dealer,  resid- 
ing in  Boston,  seeks  to  recover  a  balance  of  1241.55  for  in- 
toxicating liquors  sold  the  defendant  upon  an  order  given  to 
the  plaintiff's  agent  or  traveling  salesman,  at  the  defendant's 
ahop,  in  Old  Town,  in  this  state.  The  contract  with  the  agent 
was,  that  the  plaintiff  should  send  the  defendant  five  barrels 
of  whisky  and  one  barrel  of  port  wine  in  original  packagesi 
and  that  the  defendant  was  to  have  ten  days  after  receiving 
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the  goods  in  which  to  return  them  if  they  were  not  satisfao- 
tory.  The  plaintiff  filled  the  order  and  shipped  the  liqaora  to 
the  defendant.     A  part  of  them  were  returned. 

We  do  not  think  the  plaintiff  is  entitled  to  recover,  for  rea- 
sons whioh  we  shall  state. 

It  18  contended  on  the  part  of  the  plaintiff  that  the  delivery 
of  the  liquors,  which  had  been  ordered  by  the  defendant,  to  a 
oominon  carrier  in  Boston,  the  plaintiff  being  duly  licensed  to 
iell  at  wholesale,  for  transportation  to  the  defendant,  was  in 
law  a  delivery  to  him  there,  and  that  this  delivery  was  a  com- 
pletion  of  the  sale  in  Massachusetts,  and  that  the  sale  being 
valid  by  the  laws  of  that  state,  the  defendant  is  liable  for  their 
value. 

The  first  question  to  be  considered  is,  whether  the  sale  was 

made  in  Maine  or  Massachusetts.    The  validity  of  the  sale 

may  depend  upon  the  decision  of  this  question;  for  it  is  a 

general  principle  of  law  that  the  validity  of  a  contract  is  to 

be  decided  by  the  law  of  the  place  where  it  was  made,  unless, 

either  expressly  or  impliedly,  it  appears  that  it  is  to  be  per* 

formed  elsewhere.    And  it  is  also  an  established  principle, 

that  if  valid  by  the  law  of  the  place  where  made,  it  is  generally 

valid  everywhere;  and  if,  in  the  jurisdiction  where  made,  the 

law  would  enforce  it,  it  will  be  enforced  in  the  jurisdiction  to 

which  a  party  may  be  compelled  to  resort  for  a  remedy  for  its 

violation.     But  to  this  rule  there  is  this  exception,  that  no 

state  or  nation  is  bound  to  recognize  or  enforce  contracts 

which  are  injurious  to  its  own  interests,  or  the  welfare  of  its 

people,  or  which  are  in  fraud  or  violation  of  its  own  laws: 

Banehor  v.  Mansel,  47  Me.  68,  60;  Smith  v.  Godfrey,  28  N.  H. 

379;  61  Am«  Dec.  617;  HiU  v.  Spear,  60  N.  H.  263;  9  Am. 

Sep.  205. 

It  was  in  accordance  with  these  general  principles  that  the 
courts  have  held  that  the  price  of  liquors  sold  and  delivered 
in  a  state  where  such  sale  is  legal,  and  nothing  remains  to  be 
done  by  the  vendor  to  complete  the  transaction,  can  be  re- 
covered in  another  state,  where  such  sale  would  be  illegal 
Torrey  v.  Corliee,  88  Me.  833;  Banehor  v.  CilUy,  88  Me.  653 
OraUt  V.  Nelson^  1  Gray,  536;  Mclntyre  v.  Parke,  8  Met.  207 
Mittiken  t.  PrijUi,  125  Mass.  874;  28  Am.  Rep.  241;  Scudder  v. 
Union  Nat.  Bank,  91  U.  8.  406.  Though  it  is  otherwise  if  the 
contract  contains  any  ingredient  or  participation  on  the  part 
of  the  original  vendor  that  the  goods  shall  be  illegally  sold, 
or  that  he  ahall  do  any  act,  beyond  the  mere  sale,  to  assist  or 
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facilitate  the  illegal  act,  or  to  aid  the  purchaser  in  his  unlaw- 
ful deeign  in  the  subsequent  unlawful  disposition  of  the  goods, 
or  if  the  goods  are  to  be  delivered  in  the  place  where  the  sale 
is  prohibited:  Smith  r.  Godfrey,  23  N.  H.  379;  61  Am.  Dec. 
617;  Banchor  v.  Afansd,  47  Me.  58;  Hill  ▼•  Spear,  60  N.  H. 
253;  9  Am.  Rep.  205;  Lindsey  v.  Stone,  123  Mass.  332;  WiUon 
y.  Stration,  47  Me.  120, 126, 127.  This  principle  is  illustrated 
in  the  case  of  TyUrY.  Carlishj  79  Me.  210,  212,  1  Am.  St  Rep. 
301,  which  was  an  action  to  recover  money  lent,  to  be  used  for 
gambling  purposes,  and  the  distinction  is  there  drawn  between 
tb^.  mero  loaning  of  money  with  a  knowledge  it  is  to  be  80 
used,  and  a  loan  made  with  the  express  understanding,  inten- 
tion, and  purpose  that  it  is  to  be  used  to  gamble  with. 

But  omitting  all  consideration  of  the  question  whether  the 
original  vendor  had  knowledge  of  the  intended  illegal  dispo- 
sition  of  the  liquors  by  the  vendee,  or  participated  in  assist- 
ing or  facilitating  the  vendee  in  any  unlawful  acts  in  relation 
to  them,  we  think  the  plaintiflf  oannot  maintain  his  action,  for 
other  reasons. 

1.  The  sale  was  not  made  in  Massachusetts,  notwithstand* 
ing  the  order  was  filled  in  Boston  and  delivery  there  made  to 
a  common  carrier.  It  became  a  completed  contract  after  the 
arrival  of  the  goods  at  their  place  of  destination  in  Maineu 
The  sale  was  conditional.  The  defendant  was  to  have  ten 
days  in  which  to  test  the  liquors,  and  if  not  satisfactory,  to 
return  them.  And  in  such  case  it  has  been  held  that  the  sale 
is  not  complete  until  after  the  delivery  is  made  and  the  pur* 
chaser  has  had  an  opportunity  to  make  his  election. 

Thus  in  Wilson  v.  Stratton,  47  Me.  120,  the  contract  was  for 
intoxicating  liquors  between  a  vendor  in  Massachusetts  and 
a  purchaser  in  this  state,  in  which  it  was  stipulated  that,  after 
the  goods  were  delivered  here,  the  purchaser  need  not  pay  for 
them  unless  they  suited  him;  and  the  court  held  that  the  sale 
was  not  complete  until  after  delivery  was  made  in  this  state, 
and  the  purchaser  had  an  opportunity  to  make  his  election* 
Mr.  Justice  Rice,  in  delivering  the  opinion  of  the  court,  says: 
"The contract  in  this  case  was  conditional;  upon  a  condition 
precedent.  That  condition  could  not,  under  the  circumstances, 
be  determined  until  the  goods  came  to  the  defendant's  bands. 
Until  he  had  determined  whether  the  liquors  were  just  what 
he  wanted  in  all  respects,  or  had  a  reasonable  opportunity  to 
do  so,  the  contract  was  incomplete:  Grane  v.  RobsrtSf  6  Me. 
418;  McCarren  ▼.  McNuUy,  7  Gray,  139;  Qroui  ▼•  HM,  4  Gray, 
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I01.''  See  abo  BaHantyne  r.  ApplHon^  82  Me.  570,  wbere  the 
general  rule  is  given,  that  where  the  buyer  is,  by  the  terms 
of  the  contraot,  bound  to  do  anything  as  a  condition,  either 
precedent  or  concurrent,  on  which  the  passing  the  title  de- 
peodsi  the  property  will  not  pass  until  the  condition  be  ful- 
filled, even  though  the  goods  may  have  been  actually  delivered 
into  the  posseesion  of  the  buver:  Hotchhin  v.  Huni^  49  Me. 
213;  Suit  V.  Woodhall,  118  Mass.  391;  Weil  y.  Golden,  141 
Mass.  864;   Webber  v.  Doran,  70  Me.  140. 

2.  Nor  can  the  contract  be  upheld  as  being  a  sale  of  liquors 
in  original  packages.    The  contract,  being  conditional,  with 
the  right  in  the  purchaser  of  ten  days  in  which  to  ascertain 
whether  the  liquors  were  satisfactory  or  not,  and  if  not,  to  re* 
turn  them,  must  be  construed  as  giving  the  purchaser  the 
right  of  breaking  and  examining  the  packages.    The  sale  was 
not  only  conditional,  but  was  executory  and  incomplete  until 
the  defendant  had  received,  unsealed,  and  sampled  the  goods. 
That  moment  the  sale  was  illegal  by  the  laws  of  this  state, 
and  subjected  the  vendor  to  the  penalties  provided  for  the  il- 
legal sale  of  intoxicating  liquors.    He  had  no  more  right  to 
complete  the  sale  from  such  packages,  or  to  sell  from  the 
packages  after  they  were  once  unsealed  or  broken,  than  any 
other  Uquor-seller,  and  neither  the  constitution  of  the  United 
States  nor  any  decision  of  the  courts  can  afford  protection  to 
him  and  shield  his  acts  from  the  penalty  for  offenders  against 
the  laws  of  our  own  state.     No  importer,  even  under  the  con- 
stitution and  decisions  of  the  courts,  is  guaranteed  the  right 
of  opening  original  packages  which  he  may  be  allowed  to  im- 
port, and  selling  the  contents  of  such  packages  either  in  gross 
€r  by  piecemeal.    His  right  extends  only  to  selling  in  the 
original  packages.    This  is  the  doctrine  enunciated  not  only 
by  our  own  court  in  State  v.  Robinson,  49  Me.  285,  State  v. 
Blaetwell,  65  Me.  656,  and  State  v.  Burns,  82  Me.  558,  568, 
but  also  by  the  supreme  court  of  the  United  States  in  Leiay 
T.  Hardin,  185  U.  3.  100. 
Plaintiff  nonsuit.  ^^_ 

OoivfLior  OF  L4WB  —  Lix  Loa  CoNTRAonTS.  — Validity  and  obligation  of 
•Mitraefe^  and  oapaeity  of  parties  thereto^  are  to  be  deiermiued  by  the  Ux  loci 
amitaduii  mnleee  there  be  eomething  in  the  contract  which  ii  deemed  hart* 
111  to  the  good  morale  or  injarions  to  the  rights  of  its  own  citizens  by  the 
laws  of  the  stats  or  ooontry  whose  oonrts  are  called  upon  to  enforce  the  con- 
tnet  made  ia  a  foreign  state  or  country:  Mnnmm  r.  Queen,  S7  Tenn.  446;  10 
Am.  BU  aepw  M);  SotMeim  v.  Qitberi,  117  Ind.  71;  10  Am.  Sk  Bep.  S8| 
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Forqpawgk  T.  Ddawar^  Me,  S.  JL  Obw»  128  FIil  8i.  817}  15  An.  St.  Bepu 
e72. 

PiJLOB  WHBBB  Qalm  u  Dbdisd  TO  BB  OoMPLBTB:  See,  ^fenonlly,  note  t» 
/'orrf  T.  Bueheyt  State  Int.  Co.,  00  Am.  Deo.  670,  where  Beveral  oaaee  mrm 
oited,  involving,  like  the  prindpal  caae,  the  question  of  a  violation  of  th« 
liquor  laws.  See  also  the  note  to  OommontoeaUk  r,  Fleming,  17  Am.  St.  Repb 
773^  as  to  when  a  sale  of  liqnors  sent  C.  0.  D.  is  held  to  be  consummated. 
In  Tredufo^  t.  Biky,  32  Neb.  495,  29  Am.  St  Rep.  447,  and  note,  the  saoM 
question  is  oonsidered  in  oonneotion  with  provisions  of  the  interstate  eooi* 
meroe  act.  Expressed  in  the  meet  general  terms,  the  rule  for  determining 
when  the  title  to  ohattels  sold  passes  is,  that  the  sale  is  complete  as  soon  as 
both  parties  have  agreed  to  its  terms:  Shaddon  v.  Knoti,  2  Swan,  368;  58 
Am.  Dec  63L  Therefore^  a  oonditional  sale  and  delivery  passes  no  titla 
until  the  condition  Is  performed:  Sarg^nlt  v.  Metoa\f,  5  Gray,  306;  66  Aos. 
Deo.  368;  Crocker  t.  Otdlifer,  44  Me.  491;  69  Am.  Dea  119;  Bailey  ▼• 
Harrie^  8  Iowa,  331;  74  Am.  Dec  312.  Thus  where  the  terms  of  a  sals 
of  goods  are  that  the  buyer  is  to  give  notes  for  the  price,  but  after  the 
goods  are  delivered  to  him  the  boyer  refuses  to  give  the  notes,  there  is  only 
•a  agreement  to  sell  which  is  not  perfected:  MUlhieerv.  Brdmannt  103  N.  GL 
27.  So  where  there  is  a  shipment  of  machinery  to  a  purchaser,  with  the  ua« 
derstanding  that  he  is  to  test  the  machinery,  and  if  it  is  found  satisfactory, 
to  pay  part  of  the  price  in  cash,  and  execute  his  notes  for  the  rest,  and  the 
purchaser  refuses  to  test  the  machinery,  and  fails  to  make  the  oash  payment 
there  is  no  executed  contract  of  sale,  although  the  property  has  reached  the 
porchaser:  Ball  ^  Brown  Mfg.  Co.  v.  Brown,  82  Tez.  469.  So  where  goods 
are  received  merely  for  examination,  there  is  no  acceptance:  See  cases  dted 
in  the  note  to  Shindler  t.  HmuUm,  49  Am.  Dec  320,  Compare  Pisrsos  ▼. 
{kook$.  115  N.  Y.  539;  12  Am.  St  Rep.  831. 
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MALI0I0U8  pROSBOUTioir  —  EviDBNoi,  —  In  an  actba  for  malicione  pioss* 
cntion  for  blackmail  in  seading  a  letter  to  the  defendant,  threateuing 
him,  as  a  physician,  with  an  action  for  malpractice  while  treating  the 
plaintiff  the  defendant  is  not  entitled,  as  evidenoe  of  probable  cause,  to 
introduce  testimony  tending  to  prove  that  his  treatment  of  the  plaintiff 
wai  professionally  correct  and  skillfuL 

Halioious  Proskcdtion. — The  fact  that  the  oomplaint  against  defendant 
charged  no  legal  oflfense  does  not  constitute  any  defense  to  an  action  for 
malicious  prosecution,  if  such  complaint  was  an  effort  to  charge  a  felony, 
and  the  accused  was  arrested  and  tried  in  the  same  manner  he  would 
have  been  if  a  strictly  legal  proceeding  had  been  instituted. 

Maltcioits  PftOSECirrioN  —  Probablb  Cauhb.  ^  Counsbl  and  Adtiob  ov 
A  Tbial  Justicb  in  favor  of  the  institution  of  a  oriminal  proeeention, 
given  upon  a  full  and  fair  etatement  of  the  facts  by  the  oomplainanti  can- 
not exonerate  him  from  responsibility  as  would  the  advies  of  a  sonnseler 
of  law  under  the  same  circumstances. 
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WisweU^  Eing^  and  Peters,  for  the  plaintiff. 

W.  H,  Fogler^  and  Deaty  and  Higgins^  for  the  defendant 

Pbteb8«  C.  J.  It  appears  from  the  testimony  that  in  April^ 
1889,  the  plaintiff  received  an  injury  upon  his  eyes  through  a 
premature  explosion  of  rock  in  a  granite  quarry;  that  he  first 
came  under  the  professional  treatment  of  the  defendant,  a 
practicing  physician  and  surgeon;  that  he  afterwards  visited 
an  eye  and  ear  infirmary  in  Portland,  receiving  treatment 
thftre;  and  that  the  final  result  to  him  was  total  blindness. 

Or  December  3, 1889,  he  sent  the  defendant  this  communi- 
cation: — 

''Dr.  Frikx. 

^Dear  Sir^  —  I  will  drop  you  a  few  lines  to  let  you  know 
through  your  co-treatment  of  my  case  I  have  lost  the  use  of 
my  eyes  by  not  having  the  rock  taken  out  of  them  in  the  first 
of  my  blowing  up.  The  rock  was  not  taken  out  until  I  got  to 
tbe  hoapitayle  then  my  eye  all  ran  out  You  had  me  on  the 
island  and  ran  up  a  big  bill.  I  heard  you  charged  me  $2& 
for  what  time  I  was  there  and  did  not  help  me  any.  I  have  a 
chance  to  sue  you  for  damages.  I  have  seen  a  lawyer  and  so 
I  notify  you,  if  I  don't  receive  an  answer  soon.  I  would  like 
an  answer  as  soon  as  possible. 

•*  And  oblige,  Timothy  Finn, 

•'  East  Surry,  Maine.'' 
On  the  seventh  day  of  the  same  month,  the  defendant  pro- 
cured a  warrant  against  the  plaintiff,  signed  by  Trial  Justice 
P.  H.  Mills,  in  pursurance  of  a  complaint,  signed  and  sworn 
to  by  the  defendant,  t^e  charge  in  which  is  as  follows:  — 

**  Edward  A.  Friuk,  of  Deer  Isle,  in  the  coutity  of  Hancock 
and  state  of  Maine,  in  behalf  of  said  slate,  on  oath,  complains 
that  Timothy  Finn,  of  East  Surry,  in  the  county  of  Hancock, 
state  of  Maine,  did,  on  the  third  day  of  December,  A.  D.  1889» 
write  over  his  own  signature  a  certain  libelous,  slanderous^ 
threatening  letter  directed  to  Dr.  Frink,  of  Deer  Isle,  in  said 
county,  for  the  purpose  of  extorting  money  from  the  said  com- 
plainant, which  letter  came  duly  into  the  hands  of  the  said 
complainant  through  the  United  States  mnil,  as  he  afGrms,  for 
the  purpose  of  blackmail,  against  the  peace  of  the  state,  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided," 
The  case  was  tried  before  Trial  Justice  S.  Q.  Haskell,  who 
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quashed  tbe  complaint  M  defective.  Tb^reupoo  a  new  com- 
plaint was  sworn  to  before  the  last-named  justice,  made  in 
stricter  form,  setting  out  the  letter  in  full,  and  alleging  an  at- 
tempt by  tbe  letter  to  extort  money  as  blackmail.  On  a 
warrant  issded  on  this  complaint,  the  plaintiff  was  arrested, 
carried  before  a  third  trial  justice,  tried  on  a  plea  of  not 
guilty,  and  discharged. 

Soon  afterwards  the  plaintiff  brought  the  present  action  for 
malicious  prosecution,  and  in  the  trial  of  the  action  several 
questions  arose,  which  are  presented  to  us  by  the  defendant's 
bill  of  exceptions. 

As  affecting  the  question  of  probable  cause,  the  defendant 
offered  to  show,  but  was  not  permitted  to  do  so,  that  his  treat- 
ment of  the  plaintiff's  injury  was  professionally  correct  and 
skillful.  This  ruling  was  right.  There  was  no  issue  calling 
for  such  evidence,  nor  any  assertion  or  presumption  that  the 
treatment  was  not  skillfuL  The  introduction  of  such  evidence 
would  have  diverted  the  attention  of  the  jury  from  tbe  true 
issue,  and  possibly  brought  into  the  trial  a  protracted  and 
useless  collateral  controversy.  To  be  sure,  the  plaintiff's 
ojlinion  of  the  treatment  is  implied  by  his  letter,  and  the 
opinion  of  the  defendant  is  implied  by  his  eonducti  —  a  mat- 
ter of  opinion  against  opinion  merely. 

The  defendant  contended  at  the  trial  that  there  oould  be  no 
recovery  against  him  on  the  count  in  the  declaration  which 
alleges  a  malicious  prosecution  by  means  of  tbe  first  com- 
plaint against  the  plaintiff,  because  that  complaint  charges 
no  legal  offense.  The  same  objection  was  urged  at  the  argu- 
ment in  this  court  against  all  the  counts  in  the  writ  The 
idea  of  the  defense  is,  that  an  insuflBcient  complaint  is  no 
complaint,  an  illegal  prosecution  no  prosecution.  The  first 
complaint  affirms  that  a  libelous  letter  was  sent  to  the  com- 
plainant for  the  purpose  of  extorting  money  by  blackmail.  It 
undertook  to  charge  a  felony.  The  plaintiff  was  arrested  and 
tried  in  the  same  manner  he  would  have  been  if  a  strictly 
legal  proceeding  had  been  instituted.  In  a  technical  sense, 
no  crime  was  charged,  but  one  was  sufficiently  stated  to  entitle 
the  proceedings  to  be  called  a  prosecution.  It  was  deemed 
sufficient  by  the  complainant  and  the  magistrate,  and  would 
have  seemed  to  be  so,  perhaps,  to  most  men.  It  was  hurtful 
to  the  plaintiff  in  the  extreme.  It  was  none  the  less  a  prose- 
cution because  defended  on  the  law  and  not  on  the  fact  The 
defendant  ia  estopped  to  deny  that  it  was  a  legal  prosecution. 
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«xoepting  00  fiir  as  its  illegality  may  aflbct  the  quesUon  of 
damages.  The  reaaon  of  the  thing  is  so  strong  we  do  not  feel 
it  necessary  to  invoke  the  aid  of  any  aathorities  on  the  qaes- 
ftion* 

The  coonsel  for  defendant  requested  the  judge  presiding  to 
iDStruct  the  jury  that  *Mf  the  defendant,  in  applying  to  the 
trial  justices  for  the  warrants  against  the  plaintiff,  made  to 
the  justices  true  statements  of  the  facts  of  the  case,  this  action 
cannot  be  maintained."  The  only  fact  in  the  case  to  be  sub- 
miUed  to  the  trial  justices  was  the  reception  of  the  letter.  If 
no  more  than  that  had  been  done,  there  would  be  no  cause  of 
action  against  the  defendant.  It  is  not  generally  actionable 
to  tell  the  truth.  If  it  were  so,  witnesses  would  not  be  pro- 
tected for  their  testimony  anywhere.  This  principle  lies  at 
the  foundation  of  many  of  the  cases  cited  for  the  defense,  to 
the  effect  that  a  person  who  testifies  truly  before  a  magis- 
trate,  grand  juryror  court  cannot  be  held  answerable  for  what 
others  do  upon  the  strength  of  his  testimony. 

But  the  defendant  did  more  than  merely  to  report  the  letter 
to  the  magistrate.  He  signed  and  made  oath  to  the  complaint. 
That  was  his  own  responsibility.  The  magistrate  could  not 
vequire  him  to  do  so,  nor  do  the  act  in  his  behalf.  The  most 
the  magistrate  could  do  for  him  would  be  to  advise  that  a  com- 
plaint be  made.  The  requested  instruction,  if  taken  literally, 
was  properly  refused,  because  the  facts  confessedly  did  not  sup- 
ped it 

If^  however,  it  was  sought,  as  we  have  no  doubt  it  was,  to 
obtain  a  ruling  from  the  court,  that  counsel  and  advice  from 
a  trial  justice  in  favor  of  the  institution  of  a  criminal  prose- 
cution, given  upon  a  full,  fair,  and  truthful  statement  of  the 
iiets  bj  the  complainant,  would  exonerate  a  complainant  from 
Mponsibility  to  the  same  extent  and  with  the  same  effect  as 
would  follow  had  the  advice  been  given  by  a  counselor  at  law 
onder  the  same  circumstances,  then,  too,  the  ruling  was  right. 
Magistrates  are  not  counselors.  It  is  not  a  privileged  duty  of 
magistrates  to  advise.  We  know  that  trial  justices  are  not 
learned  in  the  law,  nor  safe  advisers  on  important  legal  ques- 
tions. Of  this  there  can  be  no  better  evidence  than  these 
very  complaints  and  warrants  which  are  the  foundation  of  this 
I  case;  and,  still,  the  persons  who  acted  as  magistrates  in  these 
proceedings  are  known  to  the  court  as  intelligent  and  influen- 
tial men  in  the  community  where  they  live. 
Two  things  are  to  be  investigated  preliminarily  to  the  com- 
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mencement  of  a  criminal  prosecution:  the  facts  and  the  law. 
Probable  cause  depends  uppn  both.  A  complainant  may  know 
the  facts,  bat  not  the  law.  He  may  obtain  advice  upon  the 
latter  of  one  learned  in  the  law,  and  be  protected  though  a  mis- 
take be  made  by  the  legal  adviser.  If  a  complainant  sees  fit 
to  proceed  without  advice  from  such  a  source,  he  assumes  the 
responsibility  himself.  We  think  it  would  be  injudicious  to 
allow  any  extension  of  the  doctrine  that  legal  advice  under 
certain  conditions  may  constitute  probable  cause  or  excuse 
the  want  of  it  The  tendency  is  rather  in  the  opposite  direc- 
tion: See  Olmstead  v.  Partridge^  16  Gray,  381, 
Exceptions  overruled.        

MALtcioini  Pbosbootiov  ov  Kon-gbiminal  Ohahos.  —  The  arrest  ui4 
ImprisonmeDt  of  a  person  od  a  charge  which  does  not  constitute  a  crime  m 
not  a  canse  of  action  for  malicions  prosecution:  Krauae  r,  Spiegel,  04  OaL  870} 
28  Am.  St.  Rep.  187»  and  note.  An  action  for  malicious  prosecution  cannot 
bo  snstaioed,  where,  because  of  a  fatal  defect  iu  the  warrant,  the  alleged 
prosecution  had  no  legal  existence:  Codjteld  t.  Braveboiff  2  McMulL  270f 
SO  Am.  Deo.  123.  See  note  to  Antei^  r,  June^  21  Am.  St.  Bep.  546»  as  to 
what  is  necessary  to  sustain  an  action  for  malicions  prosecution.  See  also 
note  toiSott  T.  Hieon,  26  Am.  St  Rep.  128. 

Malicious  PBosBOUTXoir— Probabls  Cauhb— Adviob  of  Maoistbats. 
—If  the  prosecutor,  before  instituting  a  prosecntion,  fully  and  fairly  stated 
the  facts  and  oircnmstanoes  to  a  justice  of  the  peaoe^  and  was  advised  by  him 
that  they  constituted  a  reasonable  cause  for  the  arrest  of  the  plaintiff  and 
he  acted  in  good  faith  under  such  ad  rice;  it  has  been  held  that  no  action  can 
be  sustained  for  the  prosecution:  BaU  t.  RqwUb,  03  GaL  222;  27  Aol  St. 
Rep.  174;  but  this  is  clearly  contrary  to  the  weight  of  authority  on  the  sub- 
ject: See  note  to  Bom  t.  Bixtm,  26  Am,  St  Rep.  146.  The  finding  of  a  oom- 
mitting  magistrste  that  an  offense  has  been  committed,  and  that  there  m 
probable  cause  to  believe  that  the  defendant  is  guilty  thereof  is  only  prima 
jfaek  eWdence  of  probable  cause,  in  an  action  for  malicions  prosecutaoii 
brought  by  such  defendant  against  the  oomplaining  witness:  Raee  v.  Hiaoim^ 
46  Kan.  660;  26  Am.  St  Rep.  123;  and  note  146.  See  also  OooHegr.  Ckaee, 
81  Mich.  203|  in  which  this  subject  is  discnssed,  and  in  which  an  instmotioa 
to  the  jury  that  they  might  take  into  account  whether  the  defendant  paid  the 
aagistntsb  who  was  also  akwyer,  for  his  adTice  at  oonnael  was  held  ooneot 
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— Om  Who  Sions  a  Pafxr  ih  Blank,  ahd  Ihthum  It  to 
mm  Aonrr  for  eommeroUl  purposes,  gives  him  apparent  aathwifey  to  ose 
il^  and  is  therefore  boand  by  a  promissory  note  which  the  agent  writes 
over  SQoh  oignatnre,  though  what  the  principal  intended  shonld  be  writ* 
tsn  wne  an  order  on  a  savings  bank  in  which  he  had  funds. 

Rbqotiablk  Ihstrumbnts.  —  An  Aooohmodation  Indorsxb  of  a  promissory 
note  who,  after  it  is  dishonored,  takes  it  ap  or  otherwise  acquires  title 
to  it  holds  it  with  the  same  rights  as  were  held  by  the  original  payees 
tad  ennnot^  on  the  ground  that  it  was  partly  paid  by  the  discharge  of 
his  own  demand  to  the  holder  of  the  note,  be  a£feeted  by  any  equitable 
defense  whioh  conld  not  have  been  asserted  against  the  latter. 

Bmotiablb  Ikstrumbnts. — NoTiCB  OF  Fraud  in  the  origin  of  anegotia* 
ble  instminont  is  not  inferable  from  negligence  on  the  part  of  the  holder* 
mer  bocanse  faota  existed  whieh  ought  to  have  put  him,  as  a  prudent 
oahis  gnard. 


Action  on  a  promissory  note  parporting  to  be  made  by 
Mary  A«  Iiewis  and  witnessed  by  her  daughter,  payable  to 
the  order  of  John  8.  Morse  and  indorsed  by  the  latter,  and 
also  by  the  plaintiff,  Breckenridge.  The  defendant  contended 
that  the  note  was  a  forgery,  and  was  written  over  her  signa- 
ture, by  Morse,  without  her  knowledge  or  authority.  Part  of 
the  evidence  on  behalf  of  plaintiff  tended  to  show  that  the 
note  was  given  by  the  defendant  to  Morse  in  settlement  of  an 
account,  but  this  evidence  was  contradicted  by  witnesses  on 
the  part  of  the  defendant  Morse  had  acted  as  agent  of  the 
defendant,  and  the  evidence  tended  to  show  that  she  had  in- 
trusted him  with  blank  pieces  of  paper,  signed  by  her  and 
witnessed  by  her  daughter,  to  enable  him  to  draw  money  from 
s  savings  bank;  that  he  presented  to  plaintiff  the  note  in  suit, 
iind  requested  him  to  get  it  discounted  to  provide  funds  with 
which  to  pay  drafts  which  defendant  nnght  draw  on  him 
while  in  Europe;  that  plaintiff  was  unable  to  procure  any  one 
to  discount  the  note  until  he  also  wrote  his  name  on  the  back 
•a  indorsee;  that  he  finally  indorsed  it  without  any  compen* 
Bttion,  and  to  enable  Morse  to  obtain  money  from  one  Fran- 
cis; that  after  the  note  became  due,  plaintiff  paid  Francis  the 
tmoont  thereof,  first  deducting  an  indebtedness  due  to  him 
from  Francis.  The  defendant  requested  instructions  to  the 
Jury  to  the  effect  that  if  Morse  filled  in  the  blank  paper  bear- 
ing the  signature  of  the  defendant,  and  given  to  him  to  draw 
money  from  the  savings  bank,  by  writing  over  such  signature 
the  note  sued  upon  without  the  knowledge  or  consent  of  the 
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defendant,  and  without  her  fault,  plaintiff  could  not  recover, 
and  that  if  plaintiff  indor^e4  the  not^  for  tb^  benefit  of  Morse, 
4nd  not  of  defendant,  and  did  pot  pay  it  until  three  months 
after  it  fell  due,  he  was  not  a  bona  fids  purcbaaor,  and  the  de- 
fense might  be  made  against  him  that  the  note  wae  obtained 
by  fraud  and  without  consideration.  Both  requests  were  re* 
fused.    Verdict  and  judgment  for  the  plaintiC 

F.  r.  Clme,  for  the  plaintiC 

Edward  4very  and  A.  A,  Strout^  for  the  defendant    . 

Haskell,  J.  The  plaintiff  indorsed  the  defendant's  prom- 
issory note  fi>r  the  accoqumodation  of  one  Morse,  the  payee, 
who  then  negotiated  the  sain^,  and»  when  it  f^ll  due,  the  plain- 
tiff paid  it,  and  now  suee  to  recover  (he  amount  of  the  note  from 
the  defendant. 

1..  The  signature  of  defendant  to  tb^  note  wa^  claimed  to  be 
a  forgery.    The  court  ruled  that  a  defense. 

2.  The  note  was  claimed  tQ  ha^e  been  frauduleotly  written 
by  the  payee,  Morse,  over  the  defendant's  name,  signed  on 
blank  paper,  to  enable  Morse  to  write  an  prd^r  Qn  a  savings 
bank,  where  defendant  had  funds,  %s  th^  necesf^itiet^  of  her 
business  intrusted  to  Morse  might  require;  and  the  court  ruled 
that  contention  no  defense. 

It  is  contended  that  defendant's  negligence  in  the  premises 
should  have  been  submitted  to  the  jury;  but  that  was  not  ne- 
cessary, inasmuch  as  the  question  of  negligence,  as  matter  of 
fact,  need  not  be  considered  an  element,  required  to  charge  the 
defendant  under  the  fapts  of  this  case.  The  payee  of  the  note, 
Morse,  was  intrusted  with  defendant's  name  in  bl^nki  to  draw 
funds  necessary  to  m^t  the  calls  pf  her  bpsineiu,  intrusted  to 
the  care  of  ber  agent,  Morse*  He  was  authorised  to  write  an 
order  above  defendant's  signature,  but  instead  of  so  doing,  he 
wrote  a  promissory  note,  and  obtained  tba  amount  of  it  from  a 
stranger.  He  fraudulently  us^d  bU  apparent  authority  for  bis 
own  gain  instead  of  his  principal's.  His  relation  to  hi^  prin- 
cipal is  the  same  as  if  he  had  procured  the  money  on  an  order 
that  he  was  authorised  to  write,  and  theq  embezzled  it.  The 
defendant  may  be  held  under  the  plain  rules  of  agenpy.  By 
intrusting  her  signature  to  her  agent  for  use,  the  defendant 
gave  him  an  apparent  authority  tp  use  it  in  the  manner  he 
did.  The  limited  authority,  only  known  to  themselves,  can- 
not be  held  to  reach  strangers,  who  neither  knew  nor  had 
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means  of  knowing  of  that  secr^  limit4Uoi9.  The  note,  when 
presented  for  discount,  gave  no  suggestion  of  infirmity.  The 
eignaiure  was  genuine,  and,  apparently,  the  payee,  defendant's 
agent,  who  indorsed  it,  had  authority  to  negotiate  it  It  was 
apparently  the  defendant's  genuinn  prorpi^e,  and  she,  by  in* 
trusting  her  name  to  her  agent  for  comrpereial  purposes,  held 
him  out  as  an  agent  with  general,  powers  in  relation  (o  it.  Sh^ 
clothed  bim  with  apparent  authority,  and  cannot  now  deny  it, 
to  the  loss  of  any  person  who  innocently  relied  upon  it.  It  is 
better  that  she  bear  the  consequences  of  misplaced  confidence, 
than  diat  an  equally  innocent  person  shall  sufler.  3he  selected 
the  agent;  the  plaintiff  did  not  The  apparent  authority  of 
the  agent  makes  his  act  her  own,  in  this  case,  as  effectually 
as  if  her  authority  had  been  real.  That  is  the  doctrine  of 
Y(mng  v.  Orpte,  4  Bing.  253,  and  of  Putnam  y.  Sullivan,  4  Mass. 
45, 3  Am.  Dec.  206,  cited  with  approval  in  Wnd$  v.  Withingtonf 
1  Allen,  562,  and  in  Oreenfield  Sav.  Bank  v.  5((^imU,  123  Mass. 
198, 199,  25  Am.  Rep.  67,  where  all  the  cases,  both  English  and 
American,  are  reviewed.  See  also  Redlon  v.  ChurehUl^  73  Me. 
146;  40  Am.  Rep.  345. 

The  same  doetriiie  is  held  in  Earl  of  Shfffidd^s  Ca$$^  L.  R. 
13  App.  C.  333  (1888).    The  earl  authorized  his  agent  to  pro- 
cure a  loan  for  a  limited  amount,  and  transferred  to  him  in 
blank  certain  stocks,  and  delivered  to  him  certain   bonds 
for  the  purpose.  .  The  agent  procured  the  loan,  and  delivered 
the  securities  to  a  broker,  who  in  turn  ]>ledged  them  for  his 
entire  indebtedness  to  certain  banks.    The  earl  sought  to  re- 
deem; but  the  banks  (the  broker  being  insolvent)  refused  him, 
relying  upon  their  legal  title  to  the  securities.     At  the  firgt 
trial,  redemption  was  denied,  upon  the  ground  that  the  agent 
was  oaaster  of  the  stocks,  and  had  actual  aptliority  to  convey 
them.     On  appeal,  it  was  held  that  the  agent  had  not  actual 
authority  to  dispose  of  the  stocks  as  he  pleased;  that  his  ac- 
tual authority  was  limited  to  the  amount  of  the  loan  authorized, 
but  that  the  hanks  became  owners  of  the  stocks  and  bonds, 
having  acquired  the  legal  title,  without  notice  of  infirmity, 
through  an  agent  who  apparently  had  full  authority  to  give 
it.    Od  final  appeal,  the  lords  approved  the  doctrine  of  the 
court  of  appeals,  that  if  the  banks,  as  purchasers  of  tlie  stocks, 
took  the  legal  title  from  an  agent  having  apparent  authority 
to  give  it,  without  notice  of  his  actual  limited  authority,  such 
title  would  become  absolute,  but  reversed  the  judgment  of  the 
court  of  appeals,  for  the  reason  that  the  banks  had  actual  no- 
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lice  of  the  limited  authority  of  the  broker  over  the  stocks,  and 
allowed  the  earl  to  redeem.  See  also  Colonial  Bank  ▼•  Cady^ 
L,  R.  16  App.  C.  267. 

It  is  the  same  doctrine  held  where  the  signature  is  placed 
tea  blank  instrument  to  be  filled  by  the  person  intrusted  with 
it,  only  the  blank  is  a  patent  limitation  of  the  agent's  author- 
ity.  He  may  fill  the  blank  as  may  suit  him  best,  and  the 
principal  will  be  held.  The  blank  form  carries  with  it  an 
implied  authority  to  complete  it,  but  not  to  alter  it:  Russell  ▼. 
Langstaffe^  2  Doug.  614;  Violett  v.  Patton^  6  Granch,  142;  Bank 
of  Pittsburgh  v.  Neal^  22  How.  96;  Androscoggin  Bank  v.  Kim" 
haU.  10  Gush.  873;  Angl^  v.  NorthwesUm  M.  L.  Ins.  Co.^  92 
U.  S.  830;  Ahhoti  ▼.  Rose,  62  Me.  194;  16  Am.  Rep.  427;  ap- 
proved in  KeUogg  v.  Curtis^  66  Me.  61. 

8.  It  is  denied  that  the  plaintiff  is  a  bona  fide  holder  of  the 
note,  so  that  equitable  defeiises  must  be  shut  out  That  ques- 
tion was  submitted  to  the  jury  under  instructions,  ia  aub- 
stance: — 

a.  If  plaintiff  wrote  his  name  upon  the  note,  before  maturity, 
under  the  name  of  the  payee,  and  for  his  accommodation,  with- 
out notice  of  any  infirmity  in  the  note,  and  paid  the  same  in 
the  hands  of  an  innocent  holder  at  maturity,  he  may  recover 
of  the  defendant  the  contents  of  the  note,  even  if  the  plaintiff 
paid  the  note  partly  by  the  discharge  of  his  own  debt  to  the 
holder,  and  partly  by  his  own  note  given  for  the  balance.    . 

When  the  plaintiff  indorsed  the  note  for  the  accommodation 
of  the  payee,  he  became  liable  thereon,  subject  to  mercantile 
usage,  and  held  the  same  relation  to  the  maker  as  if  he  had 
discounted  the  note  himself,  instead  of  indorsing  it.  The 
payee  received  the  money  on  the  note  from  the  holder,  to  whom 
the  plaintiff  became  contingently  liable  for  its  payment;  and 
when  the  plaintiff  became  absolutely  liable  to  pay  the  note,  and 
did  pay  it,  the  promise  of  the  maker,  negotiable  in  form,  trans- 
ferred by  the  payee's  indorsement,  ran  to  him;  and  it  could 
make  no  difference  to  the  maker  by  what  means  or  for  what 
consideration  the  plaintiff  gained  title  to  the  note.  He  then 
held  it  with  the  same  rights  in  regard  to  it  as  if  he  had  given 
the  payee  the  money  on  the  note,  instead  of  an  accommodation 
indorsement,  that  afterwards  compelled  the  payment  of  money, 
or  an  equivalent  agreed  to  between  him  and  the  holder,  to 
whom  It  had  been  negotiated:  Green  v.  Jackson,  16  Me.  136; 
Eaton  V.  McKown,  84  Me.  610;  Roberts  v.  Lane,  64  Me.  108; 
18  Am,  Rep.  242;  Barker  v.  Parker^  10  Gray,  339.    *•  A  pre- 
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•zisting  debt  oonstituteB  a  valuable  consideration  in  the  trana- 
kar  of  negotiable  paper":  Lee  v.  Kimball^  45  Me.  174;  Norton 
T.  WaiU,  20  Me.  175;  Homes  r.  Smyth,  16  Me.  177;  83  Am. 
Dec.  650;  Swift  v.  Tyeofiy  16  Pet  1;  Blanchard  v.  Stevens,  8 
Cnsh.  162;  50  Am.  Dec.  723.  By  his  indorsement,  the  plain- 
tiff engaged  that  the  note  should  be  paid  according  to  its 
tenor.  He  engaged  that  it  was  genuine,  and  the  legal  obliga- 
tion that  it  purported  to  be:  Furgerson  v.  Staples^  82  Me.  159; 
17  Am.  St.  Bep.  470;  and  it  would  be  absurd  to  say  that  when 
he  met  his  indorsement  to  the  satisfaction  of  the  holder,  he 
could  not  sue  the  maker. 

b.  It  is  a  question  of  fact  whether  the  plaintiff,  when  he  took 
the  note,  had  knowledge  of  its  fraudulent  origin.  *'  Mere  neg- 
ligence on  his  part  is  not  sufficient  to  show  it;  nor  is  it  suf* 
ficient  if  the  facts  are  simply  enough  to  put  a  prudent  man  on 
his  guard.  It  must  appear  that  the  plaintiff  bad  knowledge 
of  the  fraudulent  inception  of  the  note." 

Exception  to  this  instruction  is  not  pressed  by  briefs  of 
connseL  It  seems  to  be  in  accord  with  the  rule  laid  down  in 
FarreU  v.  Lovettj  68  Me.  826,  28  Am.  Rep.  59,  and  af>proved 
in  Kellogg  v.  CurtU,  69  Me.  212;  81  Am.  Bep.  273.  Applying 
this  rule  to  the  evidence,  it  cannot  be  said  that  the  plaintiff 
had  knowledge  of  the  fraudulent  inception  of  the  note. 

Motion  and  exceptions  overruled. 


Nam  ExicuTKD  nr  Blank:  See  note  to  SpUler  r.  Jamn^  2  Am.  Rep. 
S40L  The  rule  U,  that  a  party  who  signs  a  blank  paper  makes  the  holder  his 
agents  since  the  blank  signatnre  operates  as  a  general  letter  of  credit,  which 
authoriaes  any  party  to  whom  it  was  intrusted  to  fill  it  up  as  he  chooses:  DavU 
T.  Lee,  28  Miss.  605;  50  Am.  Dec  267»  and  note;  compare  AbboU  r.  Roie,  62 
Me.  194;  16  Am.  Rep.  427;  and  note  to  Bedell  ▼.  Herring,  11  Am.  St.  Rep. 
S16.  As  to  the  liability  which  may  arise  from  leaving  blanks  in  commercial 
paper  which  permit  fraudulent  alterations  to  be  made,  see  Fordyt^  r.  Kot* 
mdn$H,  4  Am.  St.  Rep.  25,  26,  and  note;-  Burrwm  y,  Klunk,  70  Md.  451;  14 
Am.  St.  Rep.  371.  But  although  the  indorsing  or  signing  of  a  blank  note  or 
•drafts  and  intrusting  it  to  another  that  he  may  raise  money  on  it^  authorizes 
him  to  fill  any  and  all  blanks  that  are  necessary  and  proper  to  make  the  in- 
strument a  perfect  and  complete  promissory  note  or  bill  of  exchange,  it  will 
Bol  authorise  insertion  of  clause  wholly  unnecessary  for  the  purpose:  Holland 
▼.  Hatdk.  11  Ind.  497;  71  Am.  Dec  3i$3. 

NsoOTiABUi  Iii8TB0MB]fT8.  —  One  who  takes  negotiable  paper  before 
naturityy  without  notice,  and  in  absolute  payment  of  an  antecedent  debt,  ie 
regarded  as  a  (ona^/e  purchaser,  entitled  to  enforce  payment^  without  regard 
to  the  defenses  that  may  exist  between  other  parties  to  the  paper:  Tabor  ▼. 
Merdkamtt^  IfaL  Bank,  48  Ark.  454;  3  Am.  St  Rep.  211;  FUagsraXd  ▼. 
BairkBr,  96  Mo.  661;  9  Am.  St.  Rep.  376.  Contra  in  Mississippi:  See  ilni 
XNd.  Stmk  ▼•  StroHSi,  66  Miss.  479;  14  Am.  St  Rep.  579. 
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NkooteablI  Ixwnxmwm -> Fraui^  Noncn  or.  —The  Uir  lookt  witb 
faTor  npon  the  holder  of  negottabU  paper,  and  requires  reiy  eogent  evidence 
to  ooiiviet  him  of  bad  faith:  Neuf  Orieant  etc  Oo,  v.  TempieloHt  20  La.  Ann. 
141;  96  Am.  Deo.  385. '  Nothing  short  of  actual  bad  faith  or  notice  thereof 
will  enable  the  maker  or  indotier  of  negotiable  papef  to  defeat  an  actioa 
thereon,  brought  by  one  who  is  apparently  a  regular  indorsee  or  holder:  Ci^ 
Bank  ▼.  Perkwi,  89  K  Y.  664|  86  Am.  Dec.  832.  The  question  of  frand  or 
bad  faith  on  part  of  holder  of  note  it  to  be  determined  from  all  the  facts  attend- 
ing its  purchase  by  him,  without  reference  to  the  supposed  or  assumed  conduei 
of  others  if  situated  as  he  was:  WUHrnns  V.  Huntington,  68  Md.  690;  6  Anu 
St  Rep.  477.  It  is  not  enough  to  defeat  the  recovery  of  a  bonajide  holder^ 
to  show  that  he  took  it  under  circumstances  that  might  tend  to  excite  sna» 
picion:  Farrell  r,  'Lotfett,  68  Me.  326;  28  Am.  Rep.  59.  In  New  York  tho 
rale,  is  settled  that  when  the  maker  of  a  negotiable  note  nhows  that  it  has 
been  obtained  from  him  by  fraud  or  duress,  a  subsequent  holder,  before  bo 
can  recover  on  it^  mnst  show  that  he  is  a  Imm  JUte  holder,  and  h^  does  nok 
satisfy  this  requirement  by  showing  that  he  paid  value  for  the  note,  bnt 
mnst  go  further,  and  show  that  he  had  no  knowledge  or  notioe  of  the  frand 
with  which  the  instrument  was  tainted  from  itt  origins  VaAurgh  r.  Di^e 
dar/,  119  N.  Y.  857;  16  Am.  St  Rep.  836. 


Mann  v.  Jaokson. 

[84  Mains,  400.] 

Harbiaos,  Conditions  in  Restraint  of.  —  There  is  a  distinction  between 
conditions  in  restraint  of  marriage  annexed  to  testamentary  disposition^ 
and  restraints  on  marriage  contained  in  the  very  terms  of  the  limitation 
of  the  estate  given. 

IfABRiAos,  Rbstbaint  OF.  —  A  Dbvisb  of  his  home  to  the  testator's  daugh« 
ter  for  her  natural  life,  unless  she  shall  be  married,  in  which  case  her 
life  estate  shall  cease,  if  the  apparent  purpose  of  the  will  appears  not  to 
be  to  restrain  her  from  marriage,  but  merely  to  give  her  the  use  of  a 
hodse  until,  from  herviarriage,  she  will  probably  have  a  home  otherwise 
provided  for  her,  is  not  against  public  policy,  and  on  the  marriage  of  tho 
daughter,  her  life  estate  terminates. 

A.  W.  Painef  for  the  plaintiffs. 
C  H,  Bartlett^  for  the  defendant. 


Whitehousb,  J.  This  is  a  hill  in  equity,  brought  for  the  pur- 
pose of  obtaining  a  judicial  construction  of  the  following  will: 
^  1.  I  will  that  the  money  which  may  come  from  the  policy 
of  insurance  which  I  hold  on  my  own  life  be  appropriated  to 
the  payment  and  discharge  of  any  and  all  mortgages  then 
existing  on  my  homestead  house  and  lot  on  Cedar  Street,  in 
•aid  Bangor,  so  that  said  homestead  may  be  free  from  all  en* 
oumbrances,  and  any  balance  to  be  applied  to  pay  any  taxes 
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(hen  due  or  animid  on  said  homeetoftd)  aiid  Mf  biildnc*  io 
go  with  my  other  eBtete.  2.  Hy  said  homestead  beuBe  and 
lot  aforesaid  I  give  and  devise  to  mj  Ontnitrried  daughter, 
Helen  8.  Mann,  for  and  during  her  naiunil  lifo^  unlesfl  she 
shall  be  married,  in  whi^h  ease  her  life  estate  Shall  cease. 
So  long  as  she  shall  live  and  remain  unmarried,  she  is  to  have 
the  exclusive  right  of  occupation,  use,  and  enjoyment  of  said 
homestead,  bnt  subject  to  the  duty  of  keeping  it  in  good  re* 
pair  at  her  expense,  and  paying  all  taxes  and  keeping  the 
property  well  insured.  If  all  parties  interested  see  fit  to  sell 
the  property,  they  may  do  so,  in  which  case  said  Helen  is  to 
receive  the  net  income  from  the  proceeds  of  sale,  the  same  to 
be  well  InTested  for  that  purpose,  and  if  the  buildings  are 
burned  in  whole  or  part,  the  insurance  money  shall  be  applied 
to  repair  or  rebuild,  unless  all  agree  to  a  dififerent  appropria* 
tion  of  the  money,  viz.,  all  parties  interested.  8.  All  other 
estate,  real  and  personal,  of  all  kinds  which  I  may  own  or 
possess  at  death,  including  the  remainder  of  my  homestead, 
house  and  lot  aforesaid,  my  farm  on  the  Odlin  road,  so  called, 
and  all  other  property,  I  give  in  equal  shares  to  my  three 
children,  William  E.  Mann,  Mrs.  Augusta  8.  Harden,  and 
Helen  S.  Mann,  to  have  and  to  hold  the  same  to  them  and 
their  heirs  and  assigns  forever." 

After  the  death  of  the  testator,  Helen  S.  Mann  married,  and 
is  the  defendant  in  this  suit. 

The  language  of  the  second  item  of  the  will  is  specially 
brought  in  question.  The  plaintiff  says  that  the  defendant's 
''life  estate"  in  the  homestead  was  terminated  by  her  mar- 
riage, while  the  defendant  contends  that  the  clause  limiting 
her  exclusive  title  by  her  marriage  is  void  as  being  a  con- 
dition in  restraint  of  marriage,  and  that  she  is  entitled  to  the 
sole  ose  and  occupation  of  the  homestead  during  her  natural 
life. 

It  is  undoubtedly  an  established  rule  of  law  that,  even  with 
respect  to  devises  of  real  estate,  a  subsequent  condition  which 
is  intended  to  operate  in  general  and  unqualified  restraint  of 
marriage,  or  the  natural  effect  of  which  is  to  create  undue 
restraint  upon  marriage  and  promote  oelibaoy,  must  be  held 
illegal  and  void,  as  contrary  to  the  principles  of  sound  public 
policy.  It  appears  from  the  early  English  cases  that  this 
doctrine  was  borrowed  by  the  English  ecclesiastical  courts 
from  the  Roman  civil  law,  which  declared  absolutely  void 
all  conditions  in  wills  restraining  marriage,  whether  prece- 
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dent  or  subsequent,  whether  there  was  any  gift  over  or  not 
But  the  courts  of  equity  found  themselves  greatly  embar- 
rassed between  their  anxiety,  on  the  one  hand,  to  follow  the 
ecclesiastical  courts,  and  their  desire,  on  the  other,  to  give 
more  heed  to  the  plain  intention  and  wish  of  the  testator 
as  manifested  by  the  whole  wilL  Thereupon  the  process 
of  distinguishing  commenced  for  the  pifrpose  of  preventing 
obvious  hardships  arising  from  the  application  of  that  techni* 
cal  rule  to  particular  cases.  As  a  result  there  has  been  in- 
grafted upon  the  doctrine  a  multitude  of  curious  refinements 
and  subtle  distinctions  respecting  real  and  personal  estate, 
conditions  and  limitations,  conditions  precedent  and  condi- 
tions subsequent,  gifts  with  and  without  valid  limitations 
over,  and  the  application  of  the  rule  to  widows  and  other  per- 
sons. Indeed,  it  may  be  said  of  the  decisions  upon  this  sub« 
ject  with  even  more  proprfety  than  was  observed  by  Lord 
Mansfield  in  regard  to  another  branch  of  law,  that  ^  the 
more  we  read,  unless  we  are  very  careful  to  distinguish,  the 
more  we  shall  be  confounded."  The  whole  subject  as  to  what 
conditions  in  restraint  of  marriage  shall  be  regarded  as  valid 
and  what  as  void  would  seem  to  be  involved  in  great  uncer- 
tainty and  confusion,  both  in  England  and  in  this  country. 
There  is  clearly  discernible,  however,  through  all  the  decisions 
of  later  times,  an  anxiety  on  the  part  of  the  judges  to  limit  as 
much  as  possible  the  rule  adopted  from  the  civil  law.  **The 
true  rule  upon  the  subject  is,"  says  Mr.  Bed  field,  '*  that  one 
who  has  an  interest  in  the  future  marriage  and  settlement  of 
a  person  in  life  may  annex  any  reasonable  condition  to  the 
bequest  of  property  to  such  person,  although  it  may  operate 
to  delay  or  restrict  the  formation  of  the  marriage  relation,  and 

so  be  in  some  respect  in  restraint  of  marriage Where 

there  are  hundreds  of  conflicting  cases  upon  a  point,  and  no 
general  principle  running  through  them  by  which  they  can 
be  arranged  or  classified,  what  better  can  be  done  than  to 
abandon  them  all,  and  fall  back  upon  the  reason  and  good 
sense  of  the  question,  as  the  courts  have  of  late  attempted  to 
do?"  2  Redfield  on  Wills,  p.  290,  sec.  20,  and  note.  See  also 
2  Redfield  on  Wills,  297,  and  2  Jarman  on  Wills,  669. 
Beyond  the  general  proposition  first  stated,  the  cases  seem 
finally  to  resolve  themselves,  for  the  most  part,  into  the  mere 
judgment  of  the  court  upon  the  circumstances  of  each  partic* 
ular  case:  2  Redfield  on  Wills,  p.  297,  sec.  81;  2  Pomeroy's 
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Kq.  Jar.  933;  Ooppage  v.  Alexander^B  Hein^  2  6.  Mon.  813; 
38  Am.  Deo.  153,  and  note. 

Bat  the  rale  was  so  fur  modified  and  relaxed  that  conditions 
annexed  to  devises  and  legacies  restraining  widows  from 
marrying  have  almost  uniformly  been  pronounced  valid:  2 
Pomeroy's  Eq.  Jar.  933.  From  the  numeroQS  decisions  upon 
the  subject  in  the  United  States,  the  conclusion  is  fairly  to  be 
drawn  that  such  conditions  will  be  upheld  in  the  case  of  wid- 
ows, whether  there  is  a  gift  over  or  not:  2  Jarnian  on  Wills, 
563,  note  29;  2  Redfield  on  Wills,  296;  Schouler  on  Wills, 
603.  See  also  recent  cases  of  Knight  v.  Mahoney^  162  Mass* 
523,  and  Nash  v.  Simpson,  78  Me.  142. 

In  2  Redfield  on  Wills,  296,  the  author  says:  "*  We  appre- 
hend there  is  no  substantial  reason,  either  in  law  or  morals, 
why  a  man  should  be  allowed  to  annex  an  unreasonable  con* 
dition  in  restraint  of  marriage,  one  merely  in  terrorem,  in  case 
of  a  wife,  more  than  of  a  child  or  any  other  person  in  regard 
to  whose  settlement  in  life  he  may  fairly  be  allowed  to  take 
an  interest;  but  the  cases,  certainly  many  of  them,  maintain 
such  distinction." 

It  is  unnecessary,  however,  to  enter  upon  an  elaborate  dis* 
cussion  of  the  subject.  The  existence  of  the  rule  as  recognized 
in  BandaU  v.  MarbU,  69  Me.  310,  31  Am.  Rep.  281,  is  not 
here  questioned.  In  that  case  the  rule  was  applied  to  a 
"  crude  and  ill-defined  "  proviso  in  a  deed  of  real  estate.  We 
have  no  occasion  to  question  the  soundness  of  that  decision. 
It  was  the  judgment  of  the  court  upon  a  particular  set  of 
words  in  that  deed.  It  is  not  an  authority  to  control  the  judg* 
ment  of  the  court  respecting  the  construction  of  an  entirely 
different  set  of  words  in  a  testamentary  gift  of  real  estate. 

There  is  a  recognized  distinction  between  conditions  in  re- 
straint of  marriage  annexed  to  testamentary  dispositions  and 
restraints  on  marriage  contained  in  the  very  terms  of  the  lim« 
itation  of  the  estate  given. 

In  Heaih  v.  Lewis,  3  De  Gex,  M.  &  0. 954  (1853),  a  testator 
made  a  gift  of  thirty  pounds  a  year  to  an  unmarried  woman 
during  the  term  of  her  natural  life,  ''  if  she  shall  so  long  re- 
main unmarried."  Lord  Justice  Knight-Bruce  said:  '^It 
most  be  agreed  on  all  hands  that  it  is,  by  the  English  law, 
competent  for  a  man  to  give  to  a  single  woman  an  annuity 
until  she  shall  die  or  be  married,  whichever  of  these  two 
events  shall  first  happen.  All  men  agree  that  if  such  a 
legatee   shall  marry,  the  annuity  would  thereupon  cease. 
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*  During  the  term  of  her  natural  life,  if  db«  io  l6ng  r^niain  un* 
married,'  is  the  technical  and  proper  language  of  limitation 
aa  diatinguiahed  fitonl  a  condition."  Lord  Justice  Turner 
aaid:  **  It  may  either  be  a  gift  for  life  defeated  by  a  condition, 
or  it  may  be  a  gift  to  her  so  long  as  she  remains  unmarried, — 
that  is,  for  life,  if  she  be  so  long  unmarried;  and  the  question 
is  therefore  purely  one  of  intention,  in  t?hioh  of  the  two  senses 
the  words  were  used/' 

Jones  y.  Jones,  L.  R.  1  Q.  B.  D.  279  (1876),  is  an  important 
authority.  It  related  to  a  devise  of  real  estate,  the  testator's 
language  being  as  follows:  *'  Provided  said  Mary  remains  in 
ber  present  state  of  single  woman;  otherwise,  if  she  binds  her* 
self  in  wedlock,  she  is  liable  to  lose  her  share  of  the  said  prop- 
erty immediately,  and  her  share  to  be  possessed  by  the  other 
parties  mentioned."  Blackburn,  J.,  said:  *'  A  number  of  cases 
have  been  referred  to,  from  which  it  appears  that  the  courts 
of  equity  have  adopted  from  the  ecclesiastical  or  civil  law,  it 
is  unnecessary  to  say  to  what  eJctent,  the  rule  that  conditions 
in  general  restraint  of  marriage  are  invalid.  The  attempt  to 
escape  from  the  consequences  of  this  rule  led  to  decisions  in 
which  a  great  many  nice  distinctions  were  established  as  to 
whether  the  bequest  amounted  to  a  condition  or  only  a  limita- 
tion. If  this  point  had  been  as  to  a  bequest  of  personal  estate, 
it  would  have  been  necessary  to  look  at  these  decisions.  But 
this  is  a  devise  of  land,  which  is  governed  by  the  rules  of  the 
common  law,  and  it  is  admitted  that  there  is  no  case  which 
extends  the  rule  as  to  conditions  or  limitations  to devisesof  land. 
There  is,  I  admit,  strong  authority  that  when  the  object  of  the 
will  is  to  restrain  marriage  and  promote  celibacy,  the  courts  will 
hold  such  a  condition  to  be  contrary  to  public  policy  and  void. 
But  here  there  appears  to  be  no  intention  to  promote  celibacy. 
Now,  here,  I  think,  when  one  sees  the  scope  of  the  testator's  dis- 
positions, it  comes  to  this:  *  I  have  left  to  three  women  enough 
to  live  upon,  and  if  one  of  them  dies,  I  bring  in  Jemima  and 
Mary.  But  if  Mary  (I  suppose,  as  the  youngest,  she  was  most 
likely  to  change  her  state)  happens  to  marry,  her  husband 
must  maintain  her,  and  her  share  shall  pass  to  the  rest.' 
Now,  if  he  had  said  this  in  express  words,  could  it  have  been 
contended  that  his  provision  was  contrary  to  public  policy? 
I  think  not.  It  is  admitted  that  the  limitation  to  Mary  until 
she  marries  is  perfectly  good;  but  it  is  said  that  here,  because 
the  disposition  is  in  the  form  of  a  condition,  it  is  bad."  Lush, 
J.,  said:  ''We  ought  to  take  the  words  in  such  a  sense  as  to 
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mny  Ml  the  objeel  of  th^  testator,  tinlesig  !t  is  illegal;  and 
M I  ifead  the  wordd,  the  testator  Only  meant  to  pfovide  for  her 
while  she  Wae  unmarried.  There  is  nothing  in  these  words 
which  eompelB  us  to  thihk  it  wAs  the  testator's  object  that  this 
niece  should  never  marry  at  all;  he  probably  supposed  thai 
she  would  be  maintained  by  her  husband,  and  did  not  mean 
to  provide  for  husband  and  wife.''  See  also  Hoiz^s  Estate,  8& 
Pa.  St  422;  80  Am.  Dec.  490;  Conrell  v.  Lovett,  85  Pa.  St.  100; 
Oraydon  v.  Graydon,  23  N.  J.  Eq.  280;  Courier  v.  Stagg,  27 
N.  J.  Eq.  805. 

It  is  the  enlightened  policy  of  courts  of  equity,  when  not 
restrained  bj  compulsory  rules,  to  seek  to  discover  the  inten* 
tion  of  the  testator  from  the  whole  instrument,  rather  than 
from  anj  particular  form  of  words. 

In  the  case  before  us,  the  testator  makes  careful  provision 
in  the  first  item  of  the  will  for  the  appropriation  of  so  much 
of  the  proceeds  of  his  life  insurance  as  might  be  necessary  to 
discharge  all  mortgages  on  the  homestead.  In  the  second 
item  he  devises  the  homestead  to  his  unmarried  daughter 
''for  and  during  her  natural  life,  unless  she  shall  bo  married, 
in  which  ease  her  life  estate  shall  cease.  So  long  as  she  shall 
hve  and  remain  unmarried,  she  is  to  have  the  exclusive  right 
of  occupation^  use,  and  enjoyment  of  said  homestead."  Iw 
case  all  parties  interested  agree  to  a  sale  of  the  properly,  this 
daughter  is  to  receive  the  net  income  of  the  proceeds,  '*  the 
same  to  be  well  invested  for  that  purpose  ";  and  in  the  event 
of  the  destruction  of  the  buildings  by  fire,  the  insurance  money 
shall  be  applied  in  rebuilding  them.  In  the  third  item  he 
gives  the  residue,  including  the  remainder  of  his  homestead^ 
to  his  three  children,  in  equal  shares. 

Here,  then,  is  the  case  of  a  parent  who  has  a  recognized 
right,  and  was  under  a  moral  obligation,  to  interest  himself  in 
the  settlement  of  his  daughter.  To  the  ordinary  mind,  un« 
trammeled  by  the  ^*  mediaevalism  of  the  law,"  there  is  noth- 
ing in  the  will  indicating  any  other  thought  or  feeling  than 
an  afl*ectionate  regard  for  the  welfare  and  happiness  of  a  be* 
loved  daughter,  and  an  anxious  desire  to  provide  for  her  a 
permanent  and  comfortable  home.  The  modern  court,  free 
from  the  incubus  of  arbitrary  legal  dogmas,  must  fail  to  dis- 
cover in  the  language  of  this  will  any  suggestion  of  a  purpose 
on  the  part  of  the  father  to  impose  a  condition  in  terrorem  in 
restraint  of  his  daughter's  marriage.  It  discloses  no  other 
disposition  than  a  praiseworthy  desire  to  secure  to  the  daugh- 
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ter  the  continued  occupation  and  enjoyment  of  the  old  home- 
stead  until,  by  reason  of  her  marriage,  she  ebould  cease  to  need 
it;  then  she  was  to  share  equally  with  her  sister  and  brother 
in  the  entire  estate.  It  is  manifest  from  the  whole  tenor  of 
the  will  that  nothing  was  more  remote  from  the  real  purpose 
of  the  testator  than  the  idea  of  discouraging  the  marriage  of 
this  daughter.  The  intention  was,  not  to  promote  celibacy, 
but  simply  to  furnish  support  until  other  means  should  be 
provided.  Be\;ause  of  the  inadvertent  use,  by  the  scrivener,  of 
the  word  ''unless/' this  court  is  not  compelled  to  impose  upon 
this  instrument  an  intention  which  it  is  manifest  from  the 
context  the  testator  never  had.  There  is  no  such  inflexible 
rule;  the  rights  of  the  parties  are  not  to  be  determined  by  an 
application  of  such  a  procrustean  method.  The  provision  la 
in  no  respect  contra  bonos  mores.  It  is  not  violative  of  any 
principle  of  sound  policy.  And  if  it  is  here  necessary  and 
proper  to  recognize  and  maintain  the  distinction  between  a 
limitation  and  a  condition  subsequent,  the  language  of  thia 
will  should  be  held  to  constitute  a  valid  limitation,  and  not  an 
illegal  condition. 

The  defendant's  exclusive  right  to  the  possession  and  en- 
joyment of  the  entire  homestead  ceased  upon  her  marriage. 

Decree  accordingly. 

Hjlrriaob.  —  For  a  disoaHion  of  deyisei  in  restraint  of  marriage,  what 
are  valid  and  what  are  not»  tee  note  to  HMt  Estate,  80  Am.  I>ec.  493;  az* 
tended  note  to  Coppage  ▼.  Alexander,  38  Am.  Deo.  158,  where  the  diatinction 
as  to  oonditione  in  rentraint  of  marriage,  where  there  ie  a  limitation  over  after 
the  partloalar  estate,  it  diaonaeed.  See  also  note  to  ParMM  ▼.  Window^  4 
Am.  Deo.  114.  A  contract  which  provides  for  the  payment  of  money  upon 
the  happening  of  an  event  therein  apeoifled,  provided  anch  event  happens 
previona  to  the  date  of  the  aeoond  marriage  of  the  obligor,  ia  not  a  oontmot 
in  reatnint  of  marriages  Shower  v.  Setmmant  126  Pa.  St.  Sia 
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Iksoltbivot — LsAsn.  —  An  Absionbi  im  Insoltbnct  may  elect  to  aooepi  a 
leaae  in  fatvor  of  the  inaolvent,  bnt^  in  the  abaenoe  of  anch  election,  he  hat 
no  eatate  in  the  leaaed  property.    He  may  be  required,  within  a  raaaon 
able  time,  at  the  instance  of  the  ioaolvent^  to  eleet  whether  or  not  ha 
will  accept  the  eatate  aa  leasee. 

Ihsoltsmot  —  LsASis.  —  A  Discharoi  in  inaolvency  doea  not  relieve  a  lasaaa 
from  the  payment  of  rent  accruing  snbseqnently  to  the  aaaignment^  ia  tht 
abaenoe  of  statutory  proviaioa  to  that  effects 
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J?.  8.  Clark,  for  the  plaintiff. 
IF.  P.  Fa$Ur,  for  the  defendant 

LiBBKT,  J.  This  is  an  action  on  a  covenant  in  a  lease  of 
real  estate  for  the  payment  of  rent  by  the  defendant.  In  de- 
fense he  relies  upon  his  discharge  in  insolvency  by  the  court 
of  insolvency  of  Hancock  County  from  the  payment  of  all  his 
debts  which  existed  on  the  eighth  day  of  October,  1888,  the 
day  on  which  he  was  declared  an  insolvent,  in  accordance 
with  the  terms  of  chapter  70  of  the  Revised  Statutes.  The 
lease  sued  on  was  executed  by  the  parties  on  the  fourteenth 
day  of  July,  1888,  for  the  term  from  the  13th  of  March,  1888, 
to  the  twenty-first  day  of  February,  1892,  for  which  the  de- 
fendant covenanted  to  pay  rent  of  two  hundred  dollars  per 
year  in  two  semi-annual  payments  of  one  hundred  dollars 
•acb. 

The  plaintiff  does  not  claim  the  rent  that  had  accrued  prior 
to  the  insolvency  of  the  defendant;  and  the  contention  be- 
tween the  parties  is,  whether  the  defendant  is  liable  to  pay 
the  rent  which  he  covenanted  to  pay  in  the  lease,  subsequent 
to  his  insolvency.  The  defendant  claims  that  his  rights 
under  the  lease  passed  to  the  assignee  in  insolvency  by  the 
assignment  executed  by  the  judge  of  the  court  of  insolvency, 
and  that  he  had  no  estate  under  the  lease  after  that  assign- 
ment, and  therefore  he  claims  that  he  is  not  responsible  for 
the  payment  of  the  rent. 

As  the  case  comes  before  the  court,  there  is  nothing  that 
tends  to  show  whether  the  assignee  accepted  the  estate  of  the 
insolvent  under  the  lease  or  had  any  control  over  it.  It  does 
not  appear  whether  the  defendant  ceased  to  occupy  after  the 
assignmenti  or  oootinued  to  occupy  to  the  end  of  the  leace. 
The  assignment  would  convey  the  estate  of  the  insolvent  under 
the  lease  if  the  assignee  elected  to  accept  it.  But  until  it  is 
shown  that  he  did  elect  to  accept  it,  it  does  not  appear  that  he 
has  any  estate  under  it.  The  insolvent  may  require  him  to 
elect  within  a  reasonable  time  whether  he  will  accept  his  estiite 
as  lessee  or  not;  and  if  be  does  not  accept  it  within  a  reason- 
able time,  the  insolvent  may  continue  to  occupy  under  it  as 
if  there  had  been  no  assignment  made.  This  is  the  doctrine 
of  the  English  courts  under  their  bankruptcy  act,  as  deter- 
mined in  MUU  y.  Auriol,  1  H.  Black.  433;  4  Term  Rep. 
94.    The  case  is  also  found  in  1  Smith's  Lead.  Gas.,  7tb  ed., 
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pt  2,  1227,  with  notes  by  Havo  wd  Wiillao«»  eolfo^ting  the 
AmerioaD  decisions  upon  the  same  subject. 

The  English  rule  as  determined  by  the  courts  of  that  coun- 
try goes  further,  and  holds  that  the  as^igoment  does  not  re- 
lieve the  lessee  from  the  payment  of  rent  aoeruing  subsequ^t 
to  the  assignment,  without  some  additional  statutory  provis- 
ion or  covenant  in  the  lease.  We  understand  the  rule  as  de- 
termined by  the  courts  in  this  country  under  (be  bankruptcy 
act  of  1867  is  to  the  same  effect:  Tr$»dwM  T.  M^rden,  123 
Mass.  800;  25  Am.  Rep.  108. 

The  provisions  of  chapter  70  of  our  statutes  involved  io  the 
determination  of  this  question  are  as  follows:— •- 

^  Sec.  46.  A  discharge  in  insolvency  duly  (;ranted  ahall| 
subject  to  the  limitations  in  the  two  preceding  sections  [which 
are  not  important  here],  within  this  statCi  releaftd  the  insolveut 
from  all  debts,  claims,  fiabilities,  and  demands  which  were  or 
might  have  been  proved  against  his  estate  in  inaolveooy.'* 

*'8ec.  26.    All  debts  due  and  payable  from  the  debtor  at  the 
time  of  the  filing  of  the  petiiion  by  or  against  him,  and  all 
debts  then  existing  but  not  payable  until  a  future  day,  a  re- 
bate of  interest  being  made  when  no  interest  is  payable  by  the 
terms  of  the  contract,  may  be  proved  against  the  estate  of  the 
insolvent  .  •  •  •  In  all  cases  of  contingent  debts  and  oontiii- 
gent  liabilities  contracted  by  the  insolvent,  and  not  herein 
otherwise  provided  for,  the  creditor  may  make  claim  therefor, 
and  have  his  claim  allowed,  with  tlie  right  to  share  in  the 
dividends  if  the  contingency  happens  before  tbe  order  for  the 
final  dividend;  or  he  may  at  any  time  apply  to  the  court  to 
have  the  present  value  of  the  debtor  liability  ascertained  and 
liquidated,  which  shall  then  be  done  in  such  manner  us  the 
court  orders,  and  he  may  prove  for  the  amount  so  ascertained. 
•  •  •  .  Where  the  insolvent  is  liable  to  pay  rent  or  other  debt 
falling  due  at  fixed  and  stated  periods,  the  creditor  may  prove 
for  a  proportionate  part  thereof  up  to  the  time  of  the  insol* 
vency  as  if  the  same  fell  due  from  day  to  day,  and  not  at  such 
fixed  and  stated  periods.    No  debts  other  than  those  specified 
in  this  section  shall  be  proved  or  allowed  against  the  estate," 

The  claim  in  suit  is  not  a  contingent  debt  or  contingent  lia- 
bility contracted  by  the  insolvent:  Femald  v.  Joinson,*  71  He. 
437;  but  it  falls  under  the  last  section  of  the  clause  quoted.  It 
is  very  clear,  then,  that  no  claim  for  the  rent  covenanted  to  be 
paid  under  the  lease  in  suit  could  have  been  proved  against 
the  insolvent's  estate,  which  had  not  accrued  at  the  time  of 
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the  insolTenoy.  Trae,  the  case  of  TreadweU  v.  Harden^  123 
Mass.  890»  25  Am.  Rep.  108,  before  cited,  aroeii  under  the 
bankruptcy  act  of  the  United  States  of  1867;  but  the  pro- 
viaiooa  of  oor  ataioto  before  quoted  arte  the  same  in  substance, 
if  nol  in  precise  words,  that  are  found  in  that  act  And  we 
think  the  same  construction  should  be  put  upon  our  statute, 
in  determining  the  question  before  us,  as  is  found  in  Tread" 
wM  T.  Ifordin,  128  Maas.  38a;  26  Am.  Bep.  10& 

We  think  it  follows,  then,  that  the  rent  sued  for,  which  ao* 
crued  after  the  insolvency  of  the  defendant,  was  not  provable 
against  his  estate,  and  is  therefore  not  barred  by  his  discharge. 
The  defendant  ohmA  be  defaulted  for  the  vent  from  the  date  of 
his  insolvency  to  the  first  day  9f  August,  1890,  with  interest 
from  the  date  of  the  writ.      ^^^^^    . 

I»poi«vwR'-rrA«pc)iriM0v?  01  I«P4smioi#  I^ivBftff  ^  V^ifmrr  «».-»• 
A  l««M«*a  Odvanaiit  bi4  to  lefw^.  imderlit^  nor  permil  ^ny  persqn  to  oooupj 
ibe  previins  without  th^  lenor's  permiasioii  affords  no  defense  to  the  lessee 
ta  an  notion  to  reeorer  the  premises  bj  one  holding  an  assignment  from  the 
liflseo's  assignee  appointed  in  Toluntary  insolvency  proceedings:  Bemia  v. 
WUdtsTf  100  M99^<  4^  A  <|0V9i|*t9fc  for  qni^^  enjoyment  in  » lesso  for  years 
mat  with  the  l^ndt  ai^d  vill  i^Hf  wi^h  it  to  4^7  person,  as  assignee  in  lav, 
who  baoomes  legaUy  possessed  of  the  term:  Shelton  t,  CodmaUf  3  Cnshl  318; 
and  in  the  same  case  it  was  held  that  a  leasehold  interest  might  be  attached 
•■4  sold  oa  exooatioo. 

laaoLTBiroT-^-LiABiuvr  cw  Ivwovmv  loa  Rxar.— The  property  of  aa 
applicajtl  for  tlvi  t^nsfit  of  the  iosolvf pt  ^w  is  in  tha  custody  of  the  law  for 
Ib^  b^neft^  o(  creditofSy  and,  whilo  in  si^ch  custody,  o^ni^ot  be  distrained  for 
rent:  i^adbry  ▼.  Snoufgr,  10  Md.  149;  09  Am.  Dec  129,  and  note.  A  dis- 
ehargo  in  iasoWency  is  a  bar  to  an  action  against  the  insolvent  for  the  re- 
covery d  moBoy  wbieh  became  dne  after  the  discbarge  nnder  a  pvevioas  con* 
^afl  al  hiripg  Xer  a  iizfd  ^m  9I  y^U9,  m  the  contract  «r«Btes  t  liability 
witbia  ^  m^i^iiHI  9i  tbe  infolv^t  apt:  Jfoweff  y.  Detrid^  85  Tal.  549.  As 
to  wha^  deniands  may  be  di8charge4  under  sta^  insolvent  laws,  see  note  to 
ifortoa  T.  Oook,  28  Am.  Deo.  847-353.  An  assignee  in  insolvency  does  not 
beooma  liable  for  tho  rent  of  the  premises  demised  to  his  insolvent  debtor, 
mwfij  1^  aoo^ptisg  tha  tnut  and  laoaiving  a  ^mA  of  assigninvit  of  tha 
Mitsr^s  •etatot  J7oytf  t.  Stoddard.  2  AUen,  i4& 
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EooKLAND  Water  Company  v.  Adams. 

tM  Maim%  402,] 

WiTBB  GoMFAKm.  —  A  RuuLATioH  OF  A  Watbb  Oompamt  thai  mm 
year's  rent  will  b«  reqnired  in  all  caiea,  payable  in  advanoe,  on  the  fin* 
day  of  Joly  of  each  year,  ia  not  reasonable,  and  cannot  be  enforced,  and 
therefore  a  year's  rent  cannot  be  collected  of  one  who  has  need  water  m 
few  monthai 

Water  CoMPAHni.— Cohtraot  to  Pat  ioe  Water  Aooo&diho  to  tbb 
Bbgulatioes  or  a  Water  Compart  will  not  bo  implied  from  knowU 
edge  of  snch  regnlations  if  they  are  nnreasonaMe^  and  cannot  bo  onforoad 
against  persons  not  assenting  thereta 

/.  0.  Robinson  and  J.  F.  Libby,  for  the  plaintiff. 
C.  E.  and  A.  8.  Litllefidd^  for  the  defendant 

LiBBEY,  J.  This  is  asiumpsii  to  recover  for  the  allied  use 
of  water  famished  by  the  plaintiff  corporation  to  the  defend* 
ant  in  the  city  of  Rockland  from  July  1, 1885,  to  July  1, 1886. 
It  comes  before  this  court  upon  an  agreed  statement  of  facts. 

The  defendant  in  fact  took  and  used  the  water  from  the 
first  day  of  July,  1885,  to  the  fourth  day  of  November,  1885, 
whe^n  he  notified  the  plaintiff  corporation  that  he  had  ceased 
taking  and  should  use  it  no  more.  The  plaintiff  claims  to 
recover  for  the  whole  year,  on  the  ground  that  under  its  char* 
ter  it  had  the  power  to  establish  regulations  **  for  the  use  of 
said  water,  and  establish,  subject  to  the  control  of  the  legis- 
lature, the  prices  and  rents  to  be  paid  therefor.''  The  defend- 
ant had  taken  the  water  from  the  plaintiff  for  several  years 
prior  to  1885,  for  which  he  had  paid  at  or  near  the  beginning 
of  each  year,  taking  a  receipted  bill  therefor  containing, 
printed  upon  the  back  thereof,  the  regulations  which  it  had 
established,  by  virtue  of  which  it  claims  to  recover  for  the  full 
year  in  this  case. 

The  regulations  relied  upon  are  Nos.  6  and  7.  They  read 
as  follows: — 

*'  Sec.  6.    One  year's  rent  will  be  required  in  all  cases. 

^  Sec.  7.  All  water  rates  shall  be  payable  at  the  office  of 
the  company  one  year  in  advance,  on  the  first  day  of  July 
in  each  year,  and  if  not  paid  within  ten  days  after  the  same 
are  due,  the  water  shall  be  shut  off  without  further  notice,  and 
not  let  on  again,  except  on  the  payment  of  two  dollars.'' 

The  case  does  not  show  that  there  was  any  demand  made 
by  the  plaintiff  for  the  payment  of  the  rent  prior  to  the  com* 
mencement  of  the  suit.    The  contention  between  the  parties 
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iBi  wheUiert  in  the  absence  of  an  exptetw  oontraot  to  pay  for 
the  wbde  year,  the  defendant  can  be  held  liable  to  piay  for 
the  whole  year,  when  he  in  fact  need  the  water  for  four  moi^thB 
and  four  claya  only. 

We  think  the  result  mnst  depend  npcn  the  question  whether 
the  regnlation  adopted  by  the  company^  that  of^e  year's  rent 
will  be  required  in  all  cases,  and  shall  be  payable  at  the  office 
of  the  company  one  year  in  advance,  on  the  first  day  of  July 
in  each  year,  is  a  reasonable  regulation  by  the  company,  which 
should  bind  the  taker  of  the  water  to  pay  for  a  i^hole  year  if 
he  wants  to  nse  it,  and  iloes  use  it  for  a  third  only  of  the  year, 
as  in  thia  case.  If  this  is  a  reasonable  regulation,  and  was 
known  by  the  defendant,  it  would  bind  him  to  pay  in  accord- 
ance with  its  terms.  If  it  is  not  a  reasonable  regulation,  then 
the  defendant  could  not  be  bound  by  it;  but  to  recover  for 
the  full  year  the  plaintiff  must  prove  a  special  agreement  to 
pay  for  a  year,  whether  the  taker  used  the  water  for  that  time 
or  not.  The  defendant  cannot  be  held  to  have  made  a  special 
contract  to  pay  according  to  the  regulations  of  the  company 
relied  on,  merely  by  showing  that  he  had  knowledge  of  the 
regulation;  but  the  plaintiff  must  show  that  he  expressly 
assented  to  it  and  agreed  to  be  bound  by  it:  Fillehrown  v. 
Gra»d  Trunk  Ry  Co.,  55  Me.  468;  92  Am.  Dec.  606;  Qoti  v. 
Dintmorei  111  Mass.  45,  52. 

By  its  charter  the  plaintiff  corporation  was  charged  with 
the  duty  of  supplying  to  all  persons  and  corporations  a  rea- 
sonable amount  of  water,  for  the  uses  specified  in  the  charter, 
on  demand,  for  a  reasonable  compensation.  It  had  the  right 
to  take  the  water  from  a  large  pond  over  which  the  legislature 
had  jurisdiction*  It  had  the  right  of  eminent  domain,  the 
taking  of  lands  for  the  laying  of  its  main  and  pipes  for  the 
purpose  of  supplyif^g  water,  ^nd  Was  charged  with  the  corre- 
sponding duty  to  the  public  to  furnish  and  supply  the  water 
on  reasonable  terms. 

We  do  not  think  that  a  regulation  providing  that  every 
taker  of  the  water  should  be  liable  to  pay  ^ertt  for  the  whole 
year,  whether  he  actually  uses  it  for^that  length  of  time  or 
not,  and  to  make  the  payment  in  advance  on  the  first  day  of 
July,  Without  a  special  undertaking  thel*efor,  is  reasonable. 
It  casts  upon  the  public.  Who  have  occasion  to  lise  the  water 
for  a  short  time  Only,  an  unjust  and  unreasonable  burdeh. 
True,  it  is  said  that  by  the  charter  they  have  the  power  to 
establish,  subject  to  the  control  of  the  legislature,  the  prices 
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and  rents  to  be  paid  for  the  water,  and  that  tbe  legfalatiiro 
never  has  attempted  to  control  this  regulation.  Bat  we  do 
not  think  that  takes  the  power  from  the  coart,  when  called 
upon  to  adjudicate  between  the  parties  upon  their  legal  righta. 
Then,  if  the  regulation  is  unreasonable  and  must  be  declared 
▼oidy  so  that  no  action  can  be'maintained  in  this  case  upoQ 
the  force  of  it,  is  there  any  ground  upon  which  the  plaintiff 
can  recover  for  a  longer  period  of  time  than  that  during  whioh 
the  defendant  took  and  used  the  water?  We  think  there  is 
nothing  in  the  case  as  presented  which  would  authorise  the 
court,  in  determining  what  is  justly  and  equitably  due,  to 
charge  the  defendant  for  anything  more  than  the  value  of  the 
water  during  the  time  that  he  used  it|  which  is  18.61,  with 
interest  from  the  date  of  the  writ. 
Defendant  defaulted.         ^^___^ 

WaTKB  GoMPAlTRS^RlTLlli^  WHSH  RSASOITABLB  —A  nil«  ol  B  Water 
company  whioh  providat  that  upon  the  non-payment^  within  a  reasonaUo 
time,  of  the  amount  due  by  a  party  for  water  famished  him,  the  company 
may  deprire  him  of  the  farther  oae  of  iti  water  by  shatting  off  the  aopply 
nntil  payment  of  the  amount  due,  ia  reasonable  and  binding  as  against  a  partj 
famished  with  water  nnder  contract  with  aotoal  notice  of  the  rale,  and  it* 
enforcement  will  not  be  enjoined:  To/coma  HotdCh.  V.  TVicomaLowf  «f&  C9.9 
S  Wash.  816;  28  Am.  St  Rep.  85^  and  noto^ 
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Av  AiMPTBD  Chad  Takvs  a  Lboagt  given  to  one  of  Its  adopted  parentis 
who  dies  before  the  testator,  where  the  statnte  anthorising  tho  adoption 
declares  that  the  child  becomes,  to  all  intents  and  pnrposes,  the  child  of 
its  adopters^  the  same  as  if  bom  to  them  in  lawful  wedlock. 

MerriU  and  Coffin^  for  the  plain tifiEl 
Walton  and  Walton^  for  Mary  A.  PrescotL 
Heath  and  Tuell,  for  Alice  P.  Brick. 

Walton,  J.  The  question  is,  whether  an  adopted  child  can 
take  a  legacy  given  to  one  of  its  adopting  parents,  and  thus 
prevent  the  legacy  from  lapsing,  when  the  legatee  dies  before 
the  testator.  There  is  no  doubt  that  a  child  born  in  lawful 
wedlock  can  so  take.  But  in  this  particular  does  an  adopted 
child  possess  the  same  right?    We  think  so.    With  two  ex- 
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^ieptions,   neither  of  which  is  applicable  to  such  a  case,  an 
adopted  child   becomes^   ^to  ail   intents  and  purposes,  the 
child  of  his  adopters,  the  same  as  if  born  to  them  in  lawful 
wedlock."     Such  is  the  express  language  of  oar  statute  in 
relation  to  the  adoption  of  children:  Rev.  Stats.,  c.  67,  sec.  36. 
The  exceptions  are:   1.  That  an  adopted  child  shall  not 
inherit  property  expressly  limited  to  the  heirs  of  the  body  of 
the  adopters;   and   2.   That  an  adopted  child  shall  not  in- 
herit property  from  their  (the  adopters')  lineal  or  collateral 
kindred  by  right  of  representation:  Rev.  Stats.,  c  67,  sec.  85. 
It  18  plain  that  neither  of  these  exceptions  is  applicable  to 
the  qaestion  now  under  consideration.    They  relate  to  the 
right  to  inherit  as  heirs  at  law,  and  not  to  the  right  to  take 
under  a  will.    To  illustrate,  we  will  suppose  that  one  of  the 
adopting  parents  is  possessed  of  an  estate  expressly  limited 
to  the  heirs  of  bis  body.     By  virtue  of  the  first  exception,  an 
adopted  child  cannot  inherit — that  is,  cannot  take  as  an  heir 
at  law —  this  estate,  or  any  portion  of  it.    It  must  go  to  those 
to  whom  it  is  expressly  limited.     But  an  adopted  child  may 
rightfully  inherit  an  estate  not  so  expressly  limited.     With 
respect  to  such  an  estate,  he  must  be  regarded  as  a  child,  an 
heir,  and  a  lineal  descendant  of  his  adopting  parents,  the 
aame  as  if  he  had  been  born  to  them  in  lawful  wedlock.     By 
force  of  the  second  exception,  an  adopted  child  cannot  be  re« 
garded  as  an  heir  at  law  of  his  adopting  parents'  kindred. 
By  adoption,  the  adopters  can  make  for  themselves  an  heir, 
but  they  cannot  thus  make  one  for  their  kindred.    To  this 
extent,  the  two  exceptions  named  operate  as  a  limitation 
upon  the  rights  of  an  adopted  child.     But  in  all  other  partic- 
ulars, he  is  the  child,  the  heir,  and  a  lineal  descendant  of  the 
adopting  parents,  to  all  intents  and  purposes,  the  same  as  if 
he  had  been  bom  to  them  in  lawful  wedlock.    And  within 
the  rights  and  powers  thus  conferred  upon  him,  and  witiiout 
infringement  of  either  of  the  exceptions  referred  to,  an  adopted 
ehild  may  take  a  devise  or  legacy  given  by  will  to  one  of  his 
adopting  parents,  and  thus  prevent  the  devise  or  legacy  from 
lapsing,  in  case  the  parent  dies  before  the  testator,  precisely 
the  same,  and  with  the  same  limitations,  as  if  he  were  a  child 
born  to  such  parent  in  lawful  wedlock. 

In  such  a  case,  a  child  born  in  lawful  wedlock  does  not 
"inherit"  the  devise  or  legacy  from  his  parents'  kindred.  One 
who  takes  under  a  will  does  not  'Mnhurit."  To  inherit  is  to 
take,  as  an  heir  at  law,  by  descent  or  distribution.     To  take 
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ander  a  will  is  not  to  inherit.  And  when  sn  adopted  child 
takes  a  legacy  given  by  will  to  one  of  his  adopting  parents,  he 
does  not  take  as  an  heir  at  law  of  the  parent's  kindred.  He 
does  not  "  inherit "  the  legacy  from  the  testator.  He  takes  a» 
a  lineal  descendant  of  the  legatee,  by  force  of  the  statute: 
Bey.  Stats.,  e,  74,  sec.  10;  not  as  a  lineal  descendant  by 
birth,  but  as  a  statutory  lineal  descendant,  and  as  lawfully 
in  the  line  of  descent  as  if  he  were  placed  there  by  birth. 

It  is  as  competent  for  the  legislature  to  place  a  child  by* 
adoption  in  the  direct  line  of  descent  as  for  the  common  law 
to  place  a  child  by  birth  there.  And  that  is  precisely  what 
the  legislature  has  done,  and  what  it  undoubtedly  intended  to 
do,  when,  in  strong  and  emphatic  language,  it  declared  that  a 
legally  adopted  child  becomes,  to  all  intents  and  purposes,  the 
child  of  the  adopters,  the  sam^  as  if  he  were  born  to  them  ia 
lawful  wedlock,  with  the  two  exceptions  named,  neither  of 
which,  as  we  have  already  seen,  is  applicable  to  such  a  case* 
This  conclusion  is,  in  our  judgment,  as  indisputable  as  a 
mathematical  demonstration.  We  cite,  not  as  directly  in 
point,  but  as  having  a  bearing  on  the  qu  ^stion,  Ro9$  ▼•  Ron^ 
129  Mass.  243;  87  Am.  Rep.  321;  and  Humphrie$  y.  Davii^ 
100  Ind.  274;  50  Am.  Rep.  788. 

Our  opinion,  therefore,  is,  that  Alice  P.  Brick,  the  adopted 
daughter  of  Charles  H.  Brick,  is  entitled  to  the  estate,  real 
and  personal,  given  to  the  latter  by  the  will  of  Martha  H. 
Wright,  and  which  the  said  Charles  H.  Brick  would  have 
taken  if  he  had  survived  the  testatrix.  And  as  the  qucAtion 
was  new,  and  the  parties  seem  to  have  actod  in  good  faith  in 
taking  the  opinion  of  the  court,  the  costs  of  the  litigation,  in* 
eluding  moderate  counsel  fees,  may  be  paid  by  the  admin- 
istrator, and  charged  to  the  estate  in  his  administration 
account 

Bill  sustained.  

Pabxht  AMD  OHn«D— EmcT  or  ADomoir.  —The  eflM  of  adoption  h 
to  cast  socceMion  on  the  adopted  child,  in  caie  the  adopUug  father  di<38  iacet- 
tote:  Morthion  v.  IBMaU  qfSe^^owt,  70  Mich.  297;  14  Am.  St  Hep.  500,  and 
note;  see  note  to  /n  tv  Ingram^  IS  Am.  St.  Rep.  100,  101.  The  adoptjon  of 
an  illegitimate  child  by  the  father  and  hie  wiie^  nnder  the  etatabe,  does  not 
render  each  child  hie  ^'iasne,"  eo  as  to  defeat  a  remainder  oraated  by  will, 
and  made  contingent  upon  his  leaving  no  ehildren:  /enAint  ?•  Jenkmt,  04 
K.  H.4a7* 
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JfmmpiL  CowcMMrovt-^LiABSUTT  of.  —  Whaa  «  p«bUo  oflloar,  ia  Iht 
liat  of  hii  datiM.  doei «  p^blio  work  withia  a  town,  for  the  pablio  beno- 
il  or  use,  the  town,  in  the  absonoo  of  any  dirootion  to  him,  is  not  liablo 
for  his  misconduot  in  tneh  work,  though  it  appointed  him,  and  is  obliged 
to  p»jr  the  costs  of  tho  work,  and  thoref ors  a  town  is  not  answerable  to 
eao  whose  property  was  taken  mid  nsed  in  the  oonstmction  of  a  high- 
way by  a  highway  surreyor,  oharged  with  the  duty  of  opening  and  keep- 
ing hi  repab  all  pablio  highways,  and  who  is  appointed  and  paid  by  the 


O.  W.  Larraiee,  for  the  plaintiff. 
Wedon  Thompson,  for  the  defendant!. 

Emkbt,  J.  The  oounty  OQiniiiissioneni  of  Cumberland 
County,  upon  an  appeal  from  the  refusal  of  the  aelectmeny 
laid  out  a  town  road  in  HarpewelL  Thi«  action  of  the  com- 
roisflioners  was,  upon  appeal,  affirmed  by  this  court,  and  the 
certificate  of  affirmance  sent  down  May  31,  1886.  Within 
the  limits  of  the  road  thus  located,  the  plaintiff  had,  prior  to 
the  location,  placed  some  amount  of  stone,  timber,  and  earth, 
with  the  consent  of  the  owners  of  the  land,  for  the  purpose  of 
constructing  a  road  and  bridge,  along  the  same  line  after- 
ward located  by  the  commissioners. 

After  the  location  and  establishment  of  the  road  by  the 
•commissioners,  as  affirmed  by  this  court,  the  rond  and  the 
necessary  bridge  therein  were  constructed,  and  the  stone,  tim- 
ber, and  earth  of  the  plaintiff,  found  within  the  limits  of  the 
location,  were  used  in  such  construction.  The  plaintiff,  as* 
euming  that  this  taking  and  using  of  his  material  were  by 
the  direction  of  the  town,  or  by  its  authorized  agents,  brought 
this  action  of  trover  against  the  town  for  such  conversion. 
He  recovered  a  verdict,  which  the  town  has  moved  the  court 
to  set  aside  as  against  law  and  evidence. 

There  is  no  evidence  in  the  case  that  the  town  ever  voted 
io  open  or  build  the  road  or  bridge,  or  appropriated  any 
money  or  appointed  any  agents  for  that  purpose,  or  gave  any 
instructions  to  any  officers^  or  in  any  way  ever  even  consid* 
ered  the  questioiw  Nor  is  there  any  evidence  thai  the  munici- 
pal offijcers  evec  in  %nj  way  took  any  direction  or  cognizance 
of  the  mattctr.  Counsel  and  witujBsses  spoke  incidentally 
4>f  the  road  and  bridge  having  been  built  by  the  town,  and 
now  the  plaintiff  aaka  as  to  assume  that  the  town  built  the 
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road  and  bridge,  inasmuoh  as  it  was  the  town's  duty  to  do  so, 
and  we  may  assume  that  it  did  its  duty.  He  means  for  us 
Id  assume  that  the  town  directly,  by  vote,  assumed  charge, 
appointed  agents,  and  gave  directions  in  the  matter. 

But  in  the  absence  of  any  evidence  showing  any  action  of 
the  town  or  its  municipal  o£5cera  in  the  premises,  we  cannot  as- 
sume anything  more  than  that  the  road  and  bridge  were  built 
by  the  usual  public  officer  (in  this  case  the  highway  surveyor 
of  the  district),  in  accordance  with  the  directions  of  the  statute 
and  the  commissioners.  This  assumption  gives  full  effect  ta 
any  presumption  of  duty  done,  and  indeed  such  acts  of  pub- 
lic officers  are  commonly  spoken  of  as  acts  of  the  town,  though 
not  technically  or  legally  so. 

Giving  the  plaintiff  the  full  benefit  of  this  assumption,  is 
the  town  proven  guilty  of  the  unlawful  conversion  of  his  ma- 
terial? 

It  is  settled  law  that  when  a  public  officer,  in  the  line  of 
his  duty,  does  a  public  work  within  a  town,  for  the  public 
benefit  or  use,  the  town,  in  the  absence  of  any  directions  to 
him,  is  not  liable  for  his  misconduct  in  such  work,  even 
though  it  appointed  him,  and  is  obliged  to  pay  the  cost  of  the 
work:  Small  v.  Danville^  51  Me.  359;  MitcheU  v.  Rockland^  52 
Me.  118;  Cobb  v.  Portland,  55  Me.  381;  92  Am.  Dec.  598; 
Woodcock  V.  Calais,  66  Me.  234;  Farrington  v.  Anson,  77  Me. 
406;  Bulger  v.  Eden,  82  Me.  352. 

A  highway  surveyor  is  a  public  officer,  charged  with  a  pub- 
lic duty  "  to  open  and  keep  in  repair  "  public  ways  legally 
established  within  his  district.  He  is  appointed  and  paid  by 
the  town,  and  the  town  supplies  him  with  the  necessary  funds 
for  the  performance  of  his  duty.  But  the  town  does  all  this 
as  a  public  duty,  not  for  its  own  peculiar  gain.  It  has  no 
proprietorship  in  the  roads  and  bridges  built  and  maintained 
by  taxes  upon  its  inhabitants.  The  roads  and  bridges  belong 
to  the  public. 

In  appointing  highway  surveyors,  in  raising  and  expending 
money  for  roads  and  bridges,  the  town  acts  simply  as  the 
political  agent  of  the  state,  and  should  have  no  more  pecuni- 
ary liability  for  the  misconduct  of  such  officer  than  should 
the  governor  for  the  misconduct  of  a  public  officer  bearing  his 
commission.  Of  course,  the  statute  may  impose  such  a  liabil* 
ity  on  a  town,  as  it  may  on  the  governor,  but  no  such  statute 
is  invoked  or  cited  in  this  case. 

It  was  in  accordance  with  these  principles  that  8maU  ▼• 
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DanvOle,  51  Me.  859,  was  decided.  In  that  ease  the  plaintiff 
had  some  split  Btones  lying  upon  the  land  taken  for  a  highway 
when  the  way  was  located.  In  bnilding  a  culvert  in  this 
highway,  the  highway  surveyor  of  the  town  used  this  split 
stone,  and  the  plaintiff  hrought  an  action  of  trespass  against 
the  town.  It  was  conceded  that  the  using  of  the  stone  con- 
stituted a  trespass,  but  it  was  held  that  the  town  was  not  lia- 
ble. That  case  was  very  like  this  in  its  facts.  The  surveyor 
was  evidently  opening  and  making  a  road  just  located.  The 
principle  there  established  is  decisive  of  this  case. 

The  plaintiff  cites  several  cases  from  Massachusetts,  which 

should  be  noticed.     In  Hawk%  y.  CharlemofU,  107  Mass.  414, 

the  town  voted  to  take  charge,  and  appointed  its  selectmen  as 

agents  with  full  discretion.     It  did  not  leave  the  work  to  the 

highway  eurveyors.    In  Deane  v.  Randolph^  132  Mass.  475, 

the  town  voted  to  put  the  selectmen  in  charge  of  the  work, 

and  they  assumed  such  charge,  hiring  men,  etc.     In  Wtddron 

V.  HnverhiUy  143  Mass.  582,  the  city,  "  instead  of  leaving  the 

duty  of  keeping  the  highways  in  repair  to  be  performed  by 

the  officers  and  in  the  methods  provided  by  the  general  laws," 

assumed  to  perform  it  by  means  of  its  own  agents.   In  Doherty 

V.  Braintree^  148  Mass.  495,  the  town  voted  to  take  charge  of 

the  work,  and  appointed  a  committee  of  five  to  act  with  the 

selectmen,  all  as  agents  of  the  town. 

On  the  other  hand,  in  the  later  case  in  the  same  state, 
Prince  v.  Lynn^  149  Mass.  193,  the  same  court  reiterated  the 
doctrine  that  the  municipality  was  not  liable  for  the  miscon- 
duct of  its  highway  surveyors  while  engaged  in  their  public 
duties.  In  the  still  later  case  of  Hennessey  v.  New  Bedford^ 
153  Mass.  260,  the  city  voted  a  specific  sum  of  money  for  the 
improvement  of  a  particular  street.  The  mayor  and  street 
commissioner,  without.special  instructions,  assumed  the  care 
of  the  work.  Held,  that  the  city  was  not  liable  for  their  mis- 
conduct in  the  premises. 

The  distinction  between  the  two  classes  of  cases  is  clear. 
In  the  one  class,  the  municipality  has  interfered  by  giving 
directions,  or  taking  charge  of  the  work  by  its  own  agents,  as 
in  Woodcock  v.  CalaiSy  66  Me.  234.  In  the  other  class,  the 
municipality  has  not  interfered,  **but  has  left  the  work  to  be 
performed  by  the  proper  public  officers,  in  the  methods  pro- 
vided by  the  general  laws." 

Upon  a  new  trial  the  plaintiff  may  he  able  to  adduce  evi- 
dence which  will  bring  the  case  within  the  former  class,  but 
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upon  th«  e^doDoe  now<  before  as,  the  oaee  is  deailjr  within 
tl^e  latter  class. 

The.  exoeptions  d^  not  need  to  be  coBStdeied. 

ICotioii  eusteined.    New  trial  granted. 


UabOitj  or  OltUe  Ito  th9  NoffUsoioe  enA  Other  XlMoediiet  eC  tbtir 

OfBoen  and  Affents.* 

Th$  Purpose  </  ThU  Note  ii  to  oonsider  the  liabiKtj  of  manioipal  oorp»- 
ntioDS  lor  the  wrongful  acta  and  omUtions  of  their  ■erFaate  aad  agents 
Thoie  corporaAioDB,  Uk«  other  oprporations  aggregate^  oaanot  act  or  omit  te 
act  except  through  and  by  their  ofiBoera  and  agente,  and  therefore^  in  every 
infti^npe  in  which  they  hare  been  held  answerable  for  any  wrongful  aet  or 
omission,  it  must  necessarily  have  been  a  wrongful  aet  or  omission  on  the 
part  of  ona.oe  more  of  their  oflSoers  or  agents,  or  of  some  person  who^  thongh 
no^  atriotjiy  ooonpying  the  relation  of  an  officer  or  agents  yet  ia  one  to  wfaooi 
the  mu^icipyili^y  hM  4ppi>te4  th«!  performaipoe  of  some  dnty»  and  baa  thus 
made  itself  answerable  for  his  wrongful  act  or  omission  relating  thereto. 

WUh  Reaped  to  tKe  Qtneral  Ptineiplea  by  which  the  liability  of  mnnio^ol 
oorporationa  must  be  determined,  the  divergence  of  judicial  opinion  is  not 
greater  than  might  naturally  be  expected,  where  the  subject  ia  so  difficult 
apd  important,  and  the  circnmstances  to  which  the  prinoiplee  are  to  be  ap- 
plied are  so  variant.  These  corporations  are  regarded,  with  reference  to  some 
of  their  duties  and  functions,  as  representing  and  acting  for  the  state  or  sot- 
ereign,  and  with  reference  to  others,  as  acting  for  themselves^  somewhat  ae 
private  corporations,  and,  generally,  when  acting  in  the  former  ci^aoity  they 
are  not  answerable  for  the  acts  or  omission  of  their  officers  or  sgents,  while 
when  acting  in  the  latter  capacity  their  liability  is  ordinarily  the  same  ae 
that  of  a  private  person  or  corporation.  The  great  difficulty  and  the  great 
divergence  of  judicial  opinion  arise  from  the  fact  that  no  test  haa  been  for* 
mulated  by  which  to  decide  with  unerring  accuracy  whether  a  particular  aet 
or  omission  occurred  in  the  discharge  of  governmental  or  of  quad  private 
duties. 

General  Tut  qf  Munteipdl  LiahUUp,  —  If  the  duty  in  respect  to  which  there 
has  been  a  wrongful  act  or  omission  is  one  resting  primarily  upon  the  mn« 
xiicipality,  and  is  not  a  mere  governmental  duty,  the  performance  of  which 
has  been  delegated  to  the  municipality  by  competent  legislative  authority^ 
then  the  liability  of  the  municipality  Is  substantially  that  of  a  private  corpo- 
ration.  Hence  one  of  the  tests  formulated  and  applied  by  the  oonrts  of  New 
York  ia  as  follows:  '*  To  determine  whether  there  is  municipal  responsibility^ 
the  inquiry  mast  ba^  whether  the  department  whose  misfeasance  or  non* 
feasance  is  oomplained  of  is  a  part  of  the  machinery  for  carrying  on  the  mu- 
nicipal government,  and  whether  it  was  at  the  time  engaged  in  the  discharge 
of  a  duty  or  charged  with  a  duty  primarily  resting  upon  the  municipality  ": 
EkrgoU  v.  Mofor,  96  N.  Y.  273;  48  Am.  Rep.  622;  PtttengUl  v.  Tonken^  116 
N.  Y.  668;  16  Am.  St.  Rep.  442.     <•  Whenever,"  said  the  supreme  eonrt  of 
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Llia»iiitr  of  oitiei  for  negj^t  to  repair  atrseti:  68  Kvl  Deo.  9!0>48T. 

Llabilitj  of  cities  for  anauthorixed  acts  of  their  oflicers:  100  Am.  Dee 

Liability  of  cities  for  defects  in  and  want  of  repair  of  aeweis:  V  Am.  St  Bepw  7VU 
741. 

Tests  lor  determining  city's  liability  for  damages  ooeasioned  In  the  evecntlon  el 
t^vemmeilti^  Of  sove^tgn  powecp:  69  Aoi.  Deo,  mrm. 
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GMrgii^  **  tb«  n«gUgNiM  or  iK«-f6««iiMM  of  the  ordiniiry  agenti  aad  wrranti 
•f  ih«  oorpomtioQ.  ■•  dialiiigaMhed  from  that  of  its  offioeis,  caases  tlio  injnry, 
«r  wlMn  thm  lo«  resolti  from  aots  mevely  minUterial,  m  distingaubed  from 
Mch  a*«io  logUlative  and  governmental  ia  ofaaraoter^  exercised  for  the  sole 
end  immedmto  benefit  of  the  public^  or  where  the  corporation  is  ezeroisiug, 
'asacorporatioii,  it»  private  franchise  powers  and  privileges^  which  belong  to 
It  for  its  immetliate  corporate  benefit*  or  is  dealing  with  property  held  by  it 
for  its  corporate  advantage,  gain,  or  emolument^  though  innring  ultimately  to 
the  benefit  of  the  general  pnUio,  then,  and  only  then,  it  beoomea  liable  for 
the  negligent  exercise  of  each  powers  precisely  as  are  iudivi  duals  ":   Wrighi  v. 
At^ftuia,  78  Ga.  2<1;  6  Am.  St  Bep.  256,  268.    In  an  action  against  the 
rapreeentativea  of  the  city  of  New  York  to  recover  for  injuries  resulting  from 
eUeged  negligence  in  keeping  open  an  excavation  in  the  street  unguarded 
end  nnlighted  «t  nighty  the  court  of  appeals  of  that  state  saidx  "The  oorpo- 
ratioQ  of  the  eity  of  New  York  possesses  two  kinds  of  powers, —  one  govern- 
mental  and  pnblic^  and  to  the  extent  they  are  held  and  exercised,  is  clothed 
with  aovereignty;  the  other  private,  and  to  the  extent  they  are  held  and 
exercised,  ia  a  legal  individual.    The  former  are  given  and  used  for  public 
purposes^  tho  latter  for  private  purposes.     While  in  the  exercise  of  the  for- 
mer, the  oorporation  is  a  muDicipal  government,  and  while  in  the  exercise  of 
the  lattei^  is  a  corporate,  legal  individuaL    The  distinction  between  these 
two  Classen  of  powers  ie  obvious,  and  has  been  frequently  recognised  and 
Mtehlished  in  our  courts:  Wihon  v.  Mayor  etc.  qf  New  York,  I  Denio,  695; 
^  Am.  Deo,  719;  BaUey  v.  Mapor  He.  qf  New  York,  3  Hill,  531;  88  Am.  Dea 
€69;  Ifoyor  etc  of  New  York  ▼.  BcUley,  2  Denio,  450,  opinion  of  Hand,  8.; 
ModieeUr  White  Lead  Co.  v.  CUy  qf  Rochuter,  3  N.  Y.  463;  53  Am.  Dea  316. 
Although  the  difference  between  the  two  kinds  of  powers  is  plain  and  marked, 
yet^  as  they  approximate  each  other,  it  is  oftentimes  difficult  to  ascertain  the 
ttaot  line  of  distinction.     When  that  line  is  ascertained,  it  is  not  difficult 
to  determine  the  rights  of  parties;^or  the  rules  of  law  are  clear  and  explicit 
which  establish  the  rights,  immunities,  and  liabilities  of  the  appellants  when 
hi  the  exercise  of  each  class  of  powers.     All  that  can  be  done,  probably,  with 
isfety  is  to  determine  as  each  case  arises,  under  which  class  it  falls  "s  Lloyd 
V.  Metyor  eU,  of  New  York.  6  N.  Y.  369;  65  Am.  Dec  347. 

lAMe  m  Beepeet  to  Municipal  Dutiuonly,  — Doubtless  many  dedsfons  may 
he  fonnd  in  which  the  liability  of  municipal  corporations  for  the  acts  or 
emissione  of  their  officers  or  agents  is  compared  to  that  of  private  persons  or 
corporations^  and  language  is  used  from  which  the  inference  might  be  drawn 
that  whenever  the  latter  are  liable  the  former  are  equally  so:  CUne  ▼•  Oreeoeni 
i^fB.R.  Cok,  41  La.  Ann.  1031;  Boe$  v.  Madiwn,  I  Ind.  281;  48  Am.  Dea 
361;  WaUcM  v.  Mueeatine,  4  G.  Oreene,  373;  61  Am.  Dea  131;  Templim  ▼. 
Iowa  CUy,  14  Iowa,  59;  81  Am.  Dea  455;  Bochetier  White  Lead  Co.  ▼.  Bocheo^ 
rcr,  3K.  Y.  463;  53 Am.  Dea  316;  Aldrkh  v.  Tripp,  11 R.  L  141;  23  Am.  Rep. 
434;  Chtee  ▼.  City  qf  Davenport,  9  Iows»  227;  Mayor  of  Helenas.  T/iompeon,  29 
Ark.  669^  573;  Denver  ▼.  Dunamore,  7  CoL  328;  Denver  v.  Dean,  10  CoL  375; 
3  Am.  St.  Repw  594;  OreeneaeUe  ▼.  Martin,  74  Ind.  449;  39  Am,  Rep.  93;  Plain 
V.  Oohoen^  $9  N.  Y.  219;  42  Ank  Rep.  286.  These  decisions,  like  all  others, 
mnni,  however,  be  oonsidered  and  oonstmed  in  oonneetion  with  the  attendant 
fsefc^  and  tbeii  they  will  g0n«iraUy  not  be  found  inoonawtant  with  the  princi- 
ple hereinbefore  stated,  and  which  restricts  the  liability  of  municipalities  to 
Mts  or  omissiona  reUtiiig  t»  the  discharge,  of  qna^  private  duties.  It  is  trne 
thatnearljr  mwetj  dntj^  that  %  municipality  ie  by  law  called  npon  to  discharge 
tfisoti»  Of  iM^  aiieQW  many  ssr^mib  %nd  may  without  improprielgr  ho 
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styled  "a  pnblio  dnty  ";  and  tb«  fact  that  the  duty  it  to  Mnne  extent  a  pub- 
lio  one  may  not  ezclade  mmi-cipal  liability,  if  the  mtj^  in  eontemplatioa  of 
law,  hat  undertaken  the  performance  of  the  daty  in  oontideration  of  the 
privileges  and  emoluments  granted  by  its  charter,  or  for  the  purpoee  of  gain 
or  profit  for  itself.  Hence,  if  a  public  improvement  is  maintained  by  a  mu- 
nicipality, for  the  use  of  which  it  has  the  right  to  exact  toU^  there  is  no 
qnestion  of  its  liability  to  respond  in  damages  for  injaries  resulting  from  the 
negligence  of  its  officers  or  agents  in  respect  to  such  improTement;  and  though 
no  profit  is  to  be  realized  by  the  municipality  from  the  performanoe  of  a  duty 
confided  to  it»  there  are  many  authorities  supporting  the  view  that  its  ao- 
ceptance  of  the  charter  imposing  such  duty  is  equivalent  to  an  agreement  on 
its  part  that  it  will  perform  it,  and  hence,  that  liability  results  from  its  noo* 
performance  or  negligent  per&>rmance,  and  is  enforceable  by  any  one  injured 
thereby:  City  qf  Denver  v.  Dunttmore^  7  Col.  332;  Henljf  ▼.  Mayer  of  Lyme^  6 
Bing.  91 ;  Meraey  Docker.  Oibbe,  11  H.  L.  Gas.  68i);  SeoUv.  MatieheMier,  2  HnrL 
ft  N.  201;  26  L.  J.  Sz.  406;  Cowley  ▼.  Sunderland^  6  HurL  ft  N.  065;  80  L. 
J.  Ez.  127.  '*  Tiiese  decisions  proceed  on  the  ground  that  where  a  municipal 
corporation  acts  in  the  ezercise  of  powers  or  the  dischar^  of  duties^  in  no  wiso 
discretionary  or  governmental,  but  purely  ministerial  in  their  eharacter,  it  in* 
curs, like  a  private  person,  the  common- law  liability  for  the  acts  of  its  servants; 
and  that  it  does  not  matter,  as  was  once  intimated,  if  there  be  the  abeenoe 
of  special  rewards  or  advantages,  it  being  considered  and  allowed  that  mtch 
gratuitous  function  is  to  be  regarded  as  a  burden  accepted  under  the  charter 
in  consideration  of  its  privileges  ":  CUy  qf  Richmond  v.  Lonff,  17  Gratt  376; 
94  Am.  Dec.  464;  Barton  v.  Syracuae,  36  N.  T.  64;  CityqfOalveatcnr,  Potnudn' 
sky,  62  Tez.  118,  128;  50  Am.  Rep.  517;  Baugtter.  AUatUa,  74  Tex.  629;  Ktem 
r,  Ddlae,  71  Tez.  2S0.  If  the  duty  imposed  by  the  charter  is  dearly  defined^ 
and  the  municipality  has  no  discretion  to  do  or  to  omit  it,  as  in  the  jndgment 
of  its  officers  may  seem  proper,  it  is  generally  characterized  as  a  ministerial 
duty,  and  the  city  is  held  answerable  for  ^ifongful  acts  or  omissions  in  its  per- 
formance: Barton  r.  Syraeuee,  36  N.  Y.  55;  Clayhurgh  ▼.  Chicago,  26  III.  535; 
79  Am.  Dec.  346;  CUyqf  Elgin  v.  Baton,  83  IlL  537;  25  Am.  Rep.  412;  CUwhY. 
Wasftington,  12  Wheat.  40;  Weightman  v.  Waehington^  1  Black,  40;  Orme  t. 
Richmond,  79  Va.  86.  And  unless  the  dnty  of  the  corporation  is  in  this  sense 
ministerial,  no  municipal  liability  can  result  from  its  non-performance,  or  from 
its  performance  in  a  negligent  or  insufficient  manner:  CUy  of  A  ndermm  ▼.  ^Stisi; 
117  lud.  126;  10  Am.  St  Rep.  35.  Therefore,  in  ascertaining  whether  a 
city  is  liable  for  a  given  wrongful  act  or  omission,  the  inquiry  must  be^ 
whether  the  duty  of  the  municipality  was,  within  the  meaning  of  the  de- 
cisions upon  the  subject,  ministerial  or  not  In  this  connection  it  should  be 
remembered  that  the  officers  of  a  city  may  be  charged  with  many  dutios 
which  are  not  duties  of  the  municipality,  by  the  non-performance  or  negli- 
gent performance  of  which  it  and  some  or  all  of  its  citizens  may  be  damni- 
fied. When  snch  is  the  case,  the  city  is  not  in  default,  though  its  officer 
may  be,  and  he,  instead  of  it^  is  liable  to  indemnify  persons  injured  by  his 
misfeasance  or  non-feasance.  "  If  the  act  of  the  officer  or  the  subordinate  of 
the  officer  is  done  in  the  attempted  performance  of  a  duty  laid  by  law  upon 
him,  and  not  upon  the  municipality,  then  the  municipality  is  not  liable  for 
his  negligence  therein  "s  Maxmilian  t.  Mayors  62  N.  T.  160;  ISO  Am.  Rep. 
46& 

CUviaifiaxtkm  ^  Caaee  ff  Kon-UabUity,  —The  cases  in  which  munioipaUties 
are  not  answerable  for  injuries  resulting  from  their  wrongful  acts  or  omis- 
sionii  or  that  of  their  officers  or  agents  acting  bj  their  sanotioi^  resolve 
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thoBMelrM  into  throe  okssea,  to  wit:  1.  Oewm  in  which  the  alleged  duty  wm 
diieretionaryt  and  its  performanoe  oonld  not  be  oompelled  m  oontrolled  at  the 
iaetaoee  of  n  eitaaaa,  tax-payer,  or  other  peraon,  bat  might  or  might  not  be 
■ndcrUkeiip  aa  the  governing  anthoritiea  of  the  manicipality  ahould  deter* 
nine;  2.  Caaaa  in  whioh.  while  it  was  the  daty  of  the  officers  of  the  ma- 
Bid|iality  to  act  in  a  mode  preeoribed  by  the  law,  yet  in  such  action  they  were 
diieharging  a  goTemoieiital  duty  delegated  to  the  manicipality  by  the  legia- 
latare,  out  of  whieh  no  liability  oonld  have  arisen  had  snch  authority  not 
been  delof^ted,  and  its  performance  had  been  entered  upon  by  some  other 
goTemmental  agency;  3.  Oases  in  which  the  officer,  thongh  acting  in  hia 
official  capacity,  ia  not  discharging  any  municipal  duty,  as  where  a  city  sur- 
veyor is  odled  upon  to  make  a  survey,  or  a  city  marshal  or  other  officer  to 
levy  a  writ.  In  respect  to  these  duties  he  is  no  more  the  agent  or  servant 
of  the  eity  than  if  he  were  an  officer  of  the  county  or  state,  or  were  a  mere 
private  person  Tolnntarily  nndertaking  their  performance. 

In  the  first  class  are  included  all  those  actions  in  which  a  recovery  is  sought 
upon  the  ground  that  the  municipality,  by  adopting  some  ordinance  or  regu* 
UvkioB,  might  have  prevented  the  injury  complained  of.    Thus  when  a  plain- 
tiff alleged  that  he  was  injured  by  the  explosion  of  a  manufactory  of  fire- works 
while  aaaiating  in  extinguishing  .a  fire,  and  that  it  was  the  duty  of  the  city 
in  which  snch  works  were  operated  to  hove  suppressed  them  by  exercising 
the  power  granted  to  it  to  prohibit  the  manufacture,  sale,  or  exposure  of  fire- 
works, or  other  inflammable  or  dangerous  articles,  the  allegation  was,  upon 
demurrer,  held  to  be  insufficient  to  establish  any  liability  against  the  city,  be- 
cause no  person  had  any  right  to  demand  that  the  power  vested  in  the  muni- 
cipality be  exercised  in  any  particular  way:  McDade  r.  Chatter  CHty,  117  Pa. 
St.  414;  2  Am.  St  Rep.  081.     When  a  discretion  exists  as  to  doing  or  omitting 
the  performance  of  any  alleged  duty,  or  as  to  the  manner  in  which  it  shall  be 
performed,  and  the  exercise  of  snch  discretion  involves  legislative  or  judicial 
action,  there  can  be  no  recovery  of  the  municipality  because  it  failed  to  act, 
or  acted  in  a  particular  manner.     In  one  thing  the  authorities  *'  all  unite,  and 
that  is,  in  affirming  that  no  recovery  can  in  any  event  be  had  where  the  neg- 
ligenee  of  the  municipal  corporation  consists  in  failing  to  perform  a  legis- 
lative^ judicial,  or  discretionary  duty,  or  in  simply  performing  such  a  duty  in 
an  improper  method  "t  Anderwn  r.  East,  117  Ind.  126;  10  Am.  St.  Eep.  35; 
Oarr  ▼.  Nart/tem  Libertiu,  35  Pa  St.  32i;  78  Am.  Dec.  342;  Doolt^  v.  SuUi* 
wm,  112  Ind.  451;  2  Am.  St.  Rep.  209;  Kfley  v.  CUy  qf  Kansas,  87  Mo.  103; 
66  Am.  Rep.  443;  MofiU  v.  AshevUU,  103  N.  C.  237;  14  Am.  St  Rep.  810. 
Therefore,  in  no  instance  can  a  recovery  be  sustained  on  the  ground  tliat  the 
injuriee  complained  of  arose  out  of  the  failure  of  the  municipality  to  enact  an 
ordinance,  the  enactment  of  which  was  within  the  powers  granted  to  its 
common  oonncil:   Wheeler  v,  Plymouth,  116  Ind.  168;  9  Am.  St  Rep.  837; 
CUy  qfLqfaiyfUe  v.  Timberlaie,  88  Ind.  330.     Nor  on  the  ground  that  it  had 
enacted  an  ordinance  permitting  the  doing  of  the  act  complained  of,  unless 
rach  act  was  necessarily  injurious  or  unlawful:  Bur/ord  v.  Grand  Bapids,  68 
Mich.  98;  61  Am.  Rep.  105;  Forsyth  v.  Atlanta,  46  Ga.  162;  12  Am.  Rep. 
676;  Biwers  ▼.  Augnsta,  65  Oa  376;  38  Am.  Rep.  787;  Hill  v.  Charlotte,  72 
N.  CX  65;  21  Am.  Repi  451.     As  to  licensing  acts  necessarily  dangerous  or 
uolawfuC  eee  Little  v.  Madison,  42  Wis.  643;  24  Am.  Rep.  435;  Stanley  ▼. 
Damnport,  64  Iowa,  463;  37  Am.  Rep.  216. 

Plam  f^  Work^  Error  In.  —  As  a  general  rule,  when  to  a  municipality  ie 
dslegated  the  authority  of  determining  how  a  duty  shall  be  performed* 
its  erroneoos  determination  cannot  result  in  its  liability.     For  instance^  if 
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it  datarminM  to  ooostraot  works  of  apnblio  dhsneter  ^d  for  tlio  pvUio ' 
At,  mod  in  docidiDg  upon  tho  plan  for  thair  oonstmotton  ««%  to  that  whis 
Ibey  aro  oonttmcted  in  aooordanoo  with  mob  plan  tbey  avo  inaoffioioBi  la 
aoGomplish  tha  purpoae  intendod»  and  fvon  meh  iaoafiioioAoy  a  privato  par* 
•on  ia  injured,  ho  io  without  radreat:  CUy  q/*  Denaer  ▼•  CapeUi,  4  CoL  2S;  Si 
Am.  Rep.  62;  Child  t.  BoOon,  4  Allan,  41;  SI  Am.  Dao.  680;  Fair  ▼•  PkikB- 
delfkkL,  88  Pa.  St.  809;  32  Am.  Bap.  456;  MerHfiM  ▼.  Wonmttt.  110  Maai. 
816;  14  Am.  Rap.  692;  Fan  Pettv.  DamKpori.  42  Iowa,  808;  29  An  Bepi 
622;  Johtaiam  ▼.  Ditiriet  qf  Ciitumbk^  118  U.  S.  19|  Siadkamm  ▼.  Lirfa^tm^ 
96  Ind.  17;  89  Am.  Deo.  460. 

To  tha  rule  exempting  monioipalitiea  from  liability  for  ii^Jnilaa  ramlHng 
from  the  plan  of  a  publio  work,  eoma  limitation  ia  eeeantial,  and  nmat  ba  oon* 
oeded.  For  iustanoe,  if  it  ia  a  part  of  the  plan,  or  a  naoeamry  oonaaqnaaoa 
of  ite  exeontion,  that  private  property  must  ba  invaded  or  destroyed,  iia 
owner  is  not  without  redress;  for  such  invasion  or  dastmotion  ia  not  an 
objeot  for  the  aocomplishmeut  of  which  tha  municipality  ia  anthoriaed  to 
plan.  So^  doubtless  any  plan  of  a  pnblio  work  whioh,  if  faithfully  ezeeutad, 
must  ol>viously  result  in  the  creation  and  maintenanoe  of  a  nuisanoa  oanmol 
be  so  executed  without  creating  a  right  of  action  in  favor  of  one  spaoially 
damaged  thereby.  Uence  if  the  plan  for  a  public  sewer  requires  its  oontaots 
to  be  discharged  upon  private  property,  tha  municipaUtiy  must  req^nd  in 
damages:  LtKn  v.  Sckn  FraneUeo,  66  Cal.  76;  Weh  v.  (My  qf  Madimm,  76  Ind. 
241;  39  Am.  Rep.  135.  To  hold  otherwise  would  anabla  mnnioipal  author- 
ities,  under  the  pretense  of  exercising  their  discretion  in  planning  a  pnblio 
improvement,  to  willfully  destroy  private  rights  of  property.  In  soma  of  tha 
casei  the  liability  is  said  to  result  from  negligence  in  exercising  the  power  of 
devising  and  adopting  plans:  CfUif  qf  Svantmile  t.  Decker,  84  Ind.  326;  43 
Am.  Rep.  86.  But  if  the  liability  of  the  municipality  can  result  from  negli- 
gence in  deviling  a  plan,  we  apprehend  that  the  negligence  must  be  gross. 
In  other  words,  that  it  must  be  such  as  to  indicate  a  willful  indifferenoa  to 
probable  injurioua  consequences;  and  perhaps  the  liability  of  the  city,  how* 
aver  unskillfully  devised  and  inadequate  the  plan  may  be,  must  ba  Hm^t^ 
to  cases  where  tho  execution  of  the  plan  "  must  necessarily  oanaa  an  injury  to 
private  property  equivalent  to  an  appropriation  of  some  enjoyment  thereof 
to  which  the  owner  ia  entitled."  In  such  a  case  the  right  of  the  owner  to 
redress  by  civil  action  must  necessarily  be  affirmed:  DetroU  v.  ^eobmifi,  34 
Mich.  125;  22  Am.  Rep.  507;  Perry  v.  IToroMter,  6  Gray,  544;  66  Am.  Deo. 
431;  StoddcttxlY.  Saratoga  S^^ingt,  127  N.  Y.  261;  RoehMter  WhiU  Lead  Co. 
▼.  CUiy  qf  Roehenter,  3  N.  Y.  463;  53  Am.  Dec.  316;  AahUif  v.  PoH  Hwrm^ 
86  Mich.  296;  24  Am.  Rep.  552;  Seymour  v.  Cummina,  119  Ind.  148. 

Ci€u$iJieation  qf  Ca§e»  qf  Nou'liairilUy,  though  Duty  U  not  DioereOonary.  —  lu 
the  secoud  and  third  class  of  cases  are  included  those  in  which  tha  municipality 
or  its  officers  or  agents  have  been  guilty  of  some  wrongful  aot  or  omission  oif 
which  it  cannot  Ite  truly  said  that  they  had  a  discretion  to  act  or  to  omit  to  aci^ 
as  in  their  judgment  seemed  best^  but  in  respect  to  which  tho  immunity  from 
liability  rests  either  upon  the  ground  that  the  municipality  waa  bnt  a  mara 
instrumuutaltty  of  the  state^  or  the  officer  whose  wrongful  aot  or  **"itiion 
has  caused  the  injury  waa,  tliough  not  acting  in  the  diacharga  of  any  goToru- 
mental  fnnotion,  charged  with  a  dnty  prescribed  and  limited  by  law,  and  in 
respect  to  which  he  was  the  servant  and  agent  of,  and  controlled' by  tha  law^ 
and  not  the  agent  or  servant  of  nor  contr^dled  by,  the  mnmoipality.  Speak- 
ing upon  this  subject,  the  supreme  oourt  of  Soutii  Oarolina  saids  **  Tbaca  ia 
no  statute  in  this  atate  authorising  an  action  against  a  municipal 


May,  1892.]    Goddabd  v*  Imhabitantb  of  Habpswell.     881 

for  Bon^feuanoe  as  to  a  publto  daty.  The  general-doctrine  is,  that  <nTil  or  mil* 
nietpal  oorpofratione  are  pnbtio  hi  Uieir  nature,  hut  instra mentalities  of  the 
state  iHiioh  inoorporates  them  to  assist  the  state  in  more  effectoally  dischar- 
ging its  dvty.  The  powers  Oflnferred  on  suoh  corporations  are  not  alwaya 
nnHonn,  b«t  tfacfy  generally  relate  to  tlve  administration  of  jnatioe,  tlie  snp* 
port  of  the  poor,  the  establishment  and  repairs  of  highwsys,  ete.,  all  of  which 
are  matters  of  state  as  distingaished  from  local  eoncem.  It  seems  to  have 
been  eonsidered,  that  as  the  state  cannot  be  sned,  these  governmental  agenta 
«f  the  state  shonld  not  be  liable  in  an  action  of  ^rt  for  either  non-feasance 
er  misfeaaaaoe;  that  they  are  not  liable  in  ease,  or  trespass,  or  other  form  of 
eivtl  aetlon  for  neglect  of  public  dvty,  unless  snch  liability  be  expressly  de- 
clared Uy  statate  **:  Bhekv.  Oi^  ofCMwnbia^  19&  C.  412;  45  Am.  B«p.  785, 
790;  Aiole  t.  Almandria,  8  Pet.  S88. 

PmbOe  DutkB,  Liabmtjfih  Z>j(r<;Aar(^<{f.— As  already  remarked,  the  fact  that 
a  dnty  Is  partly  pnblic  does  not  necessarily  esonerate  the  municipality  from 
liability,  for  the  rsason  that  there  are  some  pnbUc  duties  which  mnnioipal- 
ities  are  deemed  to  have  assumed  in  consideration  of  the  pririleges  conferred 
by  their  obarters,  and  it  is  not  probable  that  any  test  can  be  formulated  upon 
which  all  the  courts  will  agree,  and  from  which  one  eftn  always  determine 
whethar  a  daty  is  pubUc  ia  the  sense  that  relieves  a  muirioipality  from 
liability  for  aegligence  consisting  either  in  its  non-performance  or  its  per- 
fonnanea  in  a  careless  and  injarious  manner.    If  the  dnty  of  performance 
ariaea  from  the  special  provisions  of  the  municipid  charter,  instead  of  from 
general  laws  applicable  to  all  muoioipalities,  this  fact  may  sometimes  be  de- 
ciaiTe.  tlM  inclination  of  the  coorts  being  to  exonerate  the  municipality  from 
liability  where  the  duty  is  not  imposed  by  its  charter.    The  impossibility  of 
the  municipality  receiving  benefit  from  the  performance  of  a  dnty  is  also 
entitled  to  freat  eoosideration*     Perhaps  tiie  leading  case  upon  this  subject 
Is  Hm  T.  C%  </  i^oston,  122  Mass.  844;  23  Am.  Rep.  832.    The  plaintiff  in 
that  case  sought  to  recorer  for  injuries  suffered  while  attending  a  pnblic 
school  from  the  nasals  condition  of  a  stairway  in  the  school-house.    There 
was  no  special  previsioa  in  the  charter  of  the  city  prebcribing  its  duties  in 
the  construction,  maintenance,  and  repair  of  school-bouses,  and  whatever 
was  due  from  it  resulted  from  provisions  ia  the  general  statutes  of  the  state, 
equally  applioahle  to  all  municipalities.    The  decision  of  the  court  was  writ- 
ten by  Chief  Justice  Gray,  and  in  K  municipal  liability  was  more  thoroughly 
ecasidered  than  in  any  other  opinion  coming  within  our  observation,  and  the 
conclusion  which  the  learned  judge  reached,  and  the  arguments  used,  and  the 
authorities  cited  by  him  strongly  tend  to  the  denial  of  mnnioipal  liability  in 
aarny  inataaoes  hi  which  such  liability  is  conceded  by  the  weight  of  author- 
ity apoB  the  sabject.     BspeciaHy  is  this  true  in  regard  to  liaMlity  for  negli- 
genoe  la  tha  maiBfteaaiioe  aad  repair  of  pnblic  bridges  and  highways.    The 
jadge  oomiiieaced  by  saying  that  "  we  had  impposed  it  to  be  well  settled 
In  thia  oommonweaith  that  ao  private  action,  onless  authorised  by  express 
Katuts^  oaa  be  amintaiaed  against  a  eity  for  the  ne^ileot  of  a  public  dnty 
fanpoeed  apen  ft  by  hiw  for  the  benefit  of  the  public,  aad  from  the  per- 
formaaoe  of  wlridh  the  eorpmatiea  receives  no  profit  or  advaatage."    That 
tiie  tnppovitiea  with  which  the  learned  judge  began  his  investigations  was 
by  them  stieagtheaed  into  immcvable  conviction  is  apparent  from  the  fol- 
lowiag  eartiaot  from  ths  dosing  passages  «f  his  opiaion:  '*  Wefiad  itdifiicult 
to  reoonoile  the  Tiew  that  the  mere  acceptance  of  a  municipal  charter  li  to 
he  ooaaidered  as  eonferriag  such  a  benefit  upon  the  oerporatioa  sa  will  ren- 
dsr  itiiafaia  to  privats  aetion  for  neglect  ol  the  datiea  thereby  impoeed  upon 
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it  with  the  dcictrtne  that  the  parpooe  of  the  ereattoo  of  nmnieiiMd  oorpwm- 
tion  by  the  state  it  to  exercise  a  part  of  its  powen  of  gOTemment^ — a  doo- 
trioe  universally  recognized,  and  which  has  nowhere  been  mors  stronglj- 
aaserted  than  by  the  supreme  coart  of  the  Unitod  Ststss  in  the  opiniona 
delivered  by  Mr.  Jnstioe  Hnnt  in  United  8iaie$  ▼•  MaUroad  Cb.,  17  WalL 
322,  329,  and  by  Mr.  Justice  Clifford  in  Laramk  ▼.  ABtanp,  92  U.  8.  307. 
308.  But  however  H  may  be  where  the  daty  in  qnestion  is  imposed  by  the 
charter  itself,  the  examination  of  the  anthorities  confirms  ns  in  the  ooncla<- 
sion  that  a  dnty  which  is  imposed  npon  an  incorporated  city,  not  by  the 
terms  of  its  charter,  nor  for  the  profit  of  the  oorporation,  pecuniarily  or  other- 
wise, bat  npon  the  city  as  the  representative  and  agent  of  the  public  and 
for  the  public  benefit,  and  by  a  general  law  applicable  to  all  cities  and  towns 
in  the  commonwealth,  and  a  breach  of  whieh  in  the  case  of  a  town  woold 
give  no  right  of  private  action,  b  a  duty  owing  to  the  publio  alone,  and  a 
breach  thereof  by  a  oity,  as  by  a  town,  is  to  bo  redressed  by  prosecutioa  in 
behalf  of  the  public,  and  will  not  support  an  action  by  an  individual,  oren  if 
he  sustains  special  damage  thereby." 

In  New  Hampshire^  an  action  was  brought  by  a  person  injured  by  reason 
of  his  horse  taking  fright  at  a  stream  of  water  thrown  from  a  hydrant  whieh 
was  being  tested  by  the  fire  department  of  a  dty  for  the  purpose  of  asoer- 
taining  its  capacity  and  utility  in  supplying  water  to  extinguish  firesL  Tha 
duties  of  the  officers  whose  negligence  was  complained  of  were  prescribed  by 
general  laws,  and  not  by  special  municipal  charter,  and  the  principles  ap- 
plicable to  the  case  were  manifestly  identical  to  those  applied  to  the  case 
last  cited,  and  so  the  oourt  ruled,  saying:  *'  No  private  action,  in  the  absenoa 
of  a  statute  giving  it,  can  be  maintained  against  a  city  for  the  neglect  of  a 
public  duty  imposed  upon  it  by  law  for  the  benefit  of  the  pnUio^  and  from 
the  performance  of  which  the  oorporation  receives  no  profit  or  advantage. 
To  charge  a  corporation  with  damages  for  injuries  arising  from  misfeasanoa 
and  neglect  of  duty,  no  statute  fixing  the  liability,  there  must  be  aots  posi- 
tively injurious  committed  by  authorised  agents  or  offioers  in  the  course  of 
the  periormance  of  corporate  powers*  or  in  the  execution  of  corporate  duties, 
in  distinction  from  those  done  in  a  public  capacity  as  a  governing  agency  "*! 
Bdgerl^  v.  Concord,  62  N.  H.  8;  13  Am.  St  Rep.  683,  536;  Clark  ▼.  ifon- 
cAester,  02  N.  H.  677.  Upon  the  same  principle  the  liability  of  municipal- 
ities for  negligence  in  not  providing  suitable  apparatus  and  a  sufficient 
supply  of  water  to  extinguish  fires  is  denied:  WHghi  t.  G^  Council  itf 
AUf/uaia,  IS  Oa.  241;  6  Am.  St.  Rep.  256. 

FMk  Dutk§  VohnUariljf  Astmned, — In  the  casss  to  which  we  have  re- 
ferred, the  doty  was  imposed  by  general  law,  and  the  municipality  had  ne 
*egal  right  to  refuse  to  perform  it.  But  if  the  duty  is  of  a  publio  nature, 
and  is  one  from  the  performanoe  of  which  the  municipality  can  derive  no 
gain,  it  is  not  material  thati  instead  of  lieing  oompelled  by  statuts^  it  is  volun- 
tarily assumed  by  statutory  permission.  "The  motive  and  the  object  are 
the  same,  though  in  some  instances  the  legislature  determines  finally  the 
necessity  or  expediency,  and  in  others  it  leaves  the  necessity  or  expediency 
to  be  dettrrnuned  by  the  towns  themselves.  But  when  determined,  and  when 
the  service  has  been  entered  upon,  there  is  no  goo«l  reason  why  a  liability  to  a 
private  action  should  be  imposed  when  a  town  voluntarily  enters  upon  such 
a  beneficial  work,  and  withheld  when  it  performs  the  service  under  the  re- 
quirement of  an  imperative  law.  To  make  such  a  distinction  would  not  have 
the  effect  to  encourage  towns  in  making  liberal  provision  for  the  public  good. 
It  is  well  known  that  many  towns  in  Massachusetti^  net  bound  to  do  sc^ 
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VQlnntarQj  maintain  high  Mhook.  It  is  not  to  he  rappoMd  that  the  legii- 
Jatnro  hare  intended  to  make  rach  towns  liable  to  private  actional  when 
towne  required  to  maintain  high  aehoole  wonld  he  exempt.  On  the  other 
hand,  it  han  haen  xeoogniied  in  nnmeroos  caaee,  in  this  state  and  elsewhere, 
that  the  question  of  the  liability  of  towns  does  not  rest  upon  this  distinctions 
Bigelow  ▼.  Jiandalpk,  14  Gray,  Ml;  Hafford  ▼.  ^ew  Bt^ford,  16  Gray,  297| 
rmktr  T.  i^osCoji.  lOi  Mass.  87;  6  Am.  Rep.  196;  ClaHt  ▼.  WaUham,  128  Mass. 
M7;  Jkuiaum  ▼.  MtrtdUh.  36  K.  H.  284;  72  Am.  Dea  902;  Whxm  v.  Newport^ 
18  B.  L  454;  43  Am.  Rep.  35;  I^hmond^.  Ltrng^  17  Gratt.  376;  94  Am.  Deo. 
461  "s  TmdUg  ▼.  Sokm.  137  Mass.  171;  60  Am.  Rep.  289.  294.  Hence  if  an- 
thority  in  giTea  by  statute  to  maintain  workhouses  or  almshouses  to  relieve 
poor  and  indigent  persons,  the  faet  that  the  mnnioipality,  noting  under  the 
permission  of  the  statute,  maintains  sueh  workhouses  does  not  malLo  their 
maintenanoa  any  the  less  a  publio  duty,  and  the  eity  is  exempt  from  liability 
to  the  aania  extent  as  if  their  maintenanoe  had  been  oompulsory  instead  of 
permiseiTo;  nor  can  the  eity  be  held  answerable  on  tbe  ground  that  eome 
rerenne  in  derived  from  the  labor  of  the  inmates,  if  tbe  institution  is  not 
eondneted  with  a  view  to  peeuniary  profit:  Cwran  ▼.  ^o«lon,  151  Mass.  505; 
SI  Am.  St.  Sep.  465.  Many  other  cases  may  be  cited  in  which  tbe  general 
priaeiple  in  declared,  that  a  mnnioipality  is  not  answerable  for  the  acts  or 
■eglaota  of  its  ofiBcers  or  agents  intrusted  with  the  disoharge  of  a  pnblio  duty; 
SUwari  ▼.  New  OrieoMt  9  La.  Ann.  461;  61  Am.  Dea  218;  Comity  Camnirt 
▼.  DmcheU,  20  Md.  468;  83  Am.  Dee.  557;  Oibbe§  v.  Beai^fmri,  20  S.  C.  213| 
Mo/Ui  ▼.  Athanlie.  103  N.  a  237;  14  Am.  St.  Rep.  810;  Eastman  v.  Mert- 
dHh,  »  N.  H.  284;  72  Am.  Dee.  302;  ^roim  t.  GuyandoUe,  34  W.  Va.  299; 
OUmr  ▼.  Wareetter^  102  Mass.  489;  3  Am.  Rep.  485;  Riehnumd  v.  L<mg,  17 
Gratt.  375;  94  Am.  Dec.  461;  Bailey  ▼.  New  Tark  3  Hill,  531;  38  Am.  Deo. 
669;  Maxmi&tm  v.  New  York,  62  N.  Y.  60;  20  Am.  Rep.  468;  Oity  ^  Xc/ay- 
effe  T.  Timberiate^  88  Ind.  330. 

FMblic  JhUia  Imposed  £y  Mumdpal  Ckatrtere.  —  The  ftwt  that  the  duty 
van  tmpoeed  by  the  charter  instead  of  by  a  general  law  has  not  always  been 
ngarded  as  oontrolling.  Thus  where  it  was  part  of  the  policy  of  the  state 
to  aacore  the  safety  of  steam-boilers  within  its  limits,  by  providing  for  their 
inspection,  sad  with  respect  to  one  municipality  this  duty  was,  by  its  char* 
tar,  devolved  upon  it»  and  it  was  therefore  contended  that  the  oity  was 
aaaweratle  for  damagee  alleged  to  have  been  occasioned  by  the  negligence 
af  an  inspeotor  appointed  by  it^  the  supreme  court  of  the  state,  denying 
thie  liabili^,  said:  "The  state  has  seen  fit  to  attempt  by  legislation  to 
aeenre  the  safety  of  steam-boilers  within  its  limits,  and  for  this  purpose  has 
provided  for  the  appointment  ei  iaepeotors  in  the  several  congressional  dis* 
triots  into  which  the  state  in  divided.  If  tbe  legislature  had  provided  for 
the  appointment  of  inspeoton  by  the  several  eitiee  within  their  reepeotive 
fimita  by  the  same  statntee  under  which  the  governor  acts  in  making  similar 
appointment^  it  wonld  be  difficult  to  maintain  that  the  city  would  be  liable 
lor  the  iaspeetor*s  negligence  withoot  also  maintaining  that  the  governor 
wonld  likewise  he  liable  for  the  negligence  of  his  appointees.  Both  the  city 
and  the  governor  wonld  be  acting  in  the  discharge  of  a  public  duty,  and  the 
dntiee  to  he  performed  by  the  person  appointed  are  also  public  The  duty 
of  inspection  of  boilers  is  recognised  by  tiie  statute  as  governmental.  The 
eb}eet  of  the  inspection  is  to  protect  all  oitixens  from  danger,  who  may  come 
in  eootaet  with  the  boiler,  or  who  may  be  exposed  in  any  way  to  danger 
frffin  ita  unsafe  condition.  The  city  of  New  Haven,  as  such,  has  no  pecnni- 
aiy  cr  iadividnal  or  private  interest  in  the  matter,  and  although  the  power 
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of  th«  «ity  over  the  rabjeol  ii  dooferred  by  tiM  cbairiar,  and  vol  by  the  (m- 
erai  Uw,  yet  the  oity  immt,  we  think,  be  regarded  as  the  agent  ol  the  gov- 
emmentk  and  aoting  for  the  state,  and  not  for  itMlf,  in  making  the  appoin tmeat 
•f  inapeoiora,  and  therefore  not  liable  for  the  inapeotor'a  nagUgiBoe  "t  Mmi 
▼•  Jiew  Hcuen^  40  Gonii.  72;  16  Am.  Rep.  14. 

PMk  StrteUt  Obm^  HMing  Duty  in  Reaped  U^  k  PuhUcmdmt  MwMpoL 
—In  pnttiing  or  keeping  in  proper  oondition  and  repair  the  streeka  of  a  maai* 
oipality,  its  officers  discharge  or  fail  to  discharge  a  dnty  poblio  in  ita  ohar- 
aoter,  and  from  whioh  it^  in  our  jndgment»  receiTes  no  speckU  benefit  or  profit. 
Doubtless,  its  residents  nse  its  streets  more  freqnently  Hian  residenta  of 
other  parts  of  the  state,  and  in  that  sense  reap  a  greater  benefit  from  thenu 
Bat  this  ia  more  emphatically  troe  of  ttie  public  schools,  and  as  to  them  we 
belicTe  it  la  oonoeded  that  the  mnaicipality  and  its  officers  eicoroise  gorera- 
mental  fnnotiona,  for  a  mistaken  or  negligent  exeroine  of  whioh  no  liability 
can  accrue  against  the  municipality.  In  soToral  of  the  atates,  therefore, 
where  the  law,  whethw  contained  in  the  charter  or  etsewhera,  merely  oon* 
fers  upon  the  municipality  or  oertain  of  its  officers  authority  to  lay  out,  ea- 
tablish,  or  repair  public  streets,  without  expressly  making  the  municipality 
answerable  for  negligence,  no  reoorety  oan  be  sustained  against  it  for  inju- 
ries suffered  by  the  failure  to  keep  the  streets  in  proper  repair,  or  for  any  ob- 
struction or  defeet  in  them.  In  Galifornia,  an  action  was  brought  to  reoorvr 
compensation  for  injnriea  tnstained  in  falling  through  a  bridge  which  was 
part  of  the  public  street.  The  charter  of  the  city  provided  that  ita  common 
council  should  have  power  to  cause  the  streets  to  be  cleaned  and  repaired, 
and  the  plaintiff  insisted  ^*  that»  the  power  being  conferred,  a  oofrelative  dnty 
ia  imposed,  and  a  consequent  liability  for  non-performance  of  such  duty  artaes 
in  favor  of  individuals  who  may  have  suffered  injury  by  reason  of  ita  non- 
performance." But  the  court  answered  that  the  duty  waa  by  the  terms  of  the 
statute  imposed  upon  the  officers,  rather  than  upon  the  municipality,  and  thnt 
the  result  of  the  reasoning  in  favor  of  the  plaintiff  was  to  affirm  the  Ual>iUty  of 
the  officers,  rather  than  of  the  city,  and  further,  that  incorporated  cities  were^ 
under  the  laws  of  the  state,  *'mere  goverormental  instrumenta  formed  under 
the  state  laws  for  the  purpoees  of  internal  administration^  •  .  •  .  not  diafein- 
guishable  in  principle  from  oounties  oreated  by  law  for  the  same  purpose, "and 
as  the  latter  were  not  liable,  neither  were  the  former:  WiMgkr  v.  £00  An* 
gek»,  45  Cat.  80;  Tranter  ▼.  Saemmenio,  61  OaL  271;  Ohope  v.  OHyiifiRirwka, 
78  Cal.  688;  12  Am.  St  Rep.  118.  The  decisions  of  Arkann*,  Conneotiont^ 
Massachusetts,  Michigan,  New  Jetaey,  and  Vermont  are  in  harmony  with 
those  of  Galifornia  upon  this  subject,  and,  in  the  absenea  of  any  atatnte  im- 
posing liability  up<tn  the  oity,  hold  that  u  perion  injured  by  defaota  in  or  non- 
repair of  public  streets  ia  without  redress  by  action  ngainat  the  munioipalitgr: 
Arkadeiphia  t.  Windham,  49  Ark.  ISO;  4  Am.  St.  Rep.  8S;  Ymmg  v.  Ckp 
CouHcUeic.,  20  8.  C.  116;  47  Am.  Rep.  827;  Navtuoioa  v.  Peitte^  46  Tex. 
025;  20  Am.  Rep.  279;  Deiraii  v.  BheMft  21  Midh.  84;  4  Am.  Re^  800; 
McCtUrhean  v.  Nomer^  43  Mich.  488;  88  Am.  Rep.  212|  Bmt^  v.  <%  ^  /i^oio- 
eU,  8  Allen,  127;  86  Am.  Dea  090;  Young  t.  Oommi$taom%  2  Nott  k  McC. 
637;  HiU  V.  C'tg^  Soman.  122  Msas.  844;  28  Am.  Rep.  888;  Aiom*  v.  (M^ 
o/BmUon,  129  Mass.  692;  87  Am.  Rep.  808;  H^wbton  v.  OfgjfqfNo^  Haven^ 
87  Conn.  476;  9  Am.  Rep.  842;  Pre^  t.  IfMfsr  ^  Mrmg  OfiTy,  88  N.  J.  L. 
894;  /lotaf  V.  Rtittand,  62  Vt.  178;  22  Am.  St  Rep.  90$  though  In  some  of 
these  states  there  now  exists  municipal  liability,  expressly  cteaved  by  atatute: 
CUy  of  Grand  Hapide  v.  Wyman,  40  Mich.  610;  Z>cMM  v.  ViOagfe  of  Aibi^ 
60  Mich.  129;  OromoHy  v.  Boakm.  127  Mass.  829;  84  Am.  R^.  881. 
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PMh  StreeU^  CamM  AJlrming  Mumeipal  LwHUty  fw  Negligence  in  Reeped 
i^  —  The  ground  apon  which  nmnioipal  liability  u  denied  is  the  obvioos  one 
that  the  du^  off  keeping  the  etreete  in  repair  ia  a  public  dnty,  from  the  per- 
formance of  whioh  the  municipality  derives  no  emolament  or  special  advan* 
tage;  and  tfao  mere  Ituit  that  it  waa  created  in  and  by  the  charter  does  not 
rssult  in  any  implied  contract  on  the  part  of  the  city  that  it  will  exercise  it 
without  error  or  negligence.     While,  in  our  judgment^  these  reasons  are  both 
pertinent  and  oonTincingp  there  is  no  doubt  that  such  ia  not  the  judgment  of 
a  dedaiTe  majority  of  the  courts  of  this  country,  both  state  and  uationaL 
Tbiby  proceed  upon  the  ground  that  the  duty  of  keeping  in  repair  and  in 
proper  and  safe  condition  all  highways  within  a  city  is  peculiarly  a  munici- 
pal duty,  — one  which  is  rarely,  if  OTcr,  confided  to  aoy  other  than  municipal 
aathorityy  —  and  that  the  existence  of  this  duty  implies  tliat  redress  shall  be 
aoeatded  in  the  courts  to  any  one  injured  by  its  non-performance  or  misper* 
Jsrmanee.     While  in  many  of  the  cases  the  power  of  the  municipality  ia  con- 
isiTcd  by  ita  eharter,  this  does  not  appear  to  be  essential,  and  the  liability 
of  the  mnnioipality  has  been  a£Srmed  when  the  statute  imposing  the  duty 
waa  to  be  f oand  in  the  general  laws  of  the  state,  as  well  as  where  it  was  implied 
tram  the  terms  of  the  charter:  (^eveiamd  ▼.  Ktng^  132  U.  8.  296;  Canlmgiom 
T.  JVedcridfcs,  46  Ohio  St.  442.    Nor  doea  it  seem  to  be  esseutial  that  the 
dnty  ahall  rest  upon  an  express  legislative  command.    It  is  sufficient  that 
the  power  to  control,  improve,  and  repair  the  streets  within  its  bonndariee 
ia  conferred  upon  the  municipality,  and  it  is  provided  with  means  which,  if 
exereiaed,  will  enable  it  to  execute  the  power  granted:  HvtBon  v.  Mayor  ete.^ 
9  N.  Y.  103;  60  Am.  Dec.  626;  AUn-iUin  t.  HunUtMe,  60  Ala.  4^;  31  Anu 
Rep.  46:  JToMe  v.  JKeAmoad,  81  Oratt.  271;  31  Am.   Rep.   726;   i^rie  ▼• 
Sckwkngle^  22  Pa.  St.  384;  60  Am.  Dec  S7;  OWeiV/  t.  New  Orleans,  30  La. 
Ann.  220;  31  Am.  Rep:  221;  HUehimy.  Mayer  qf  Frosthurg,  68  Md.  100;  6  Am. 
SL  Rep.  422.  The  duty  of  the  municipality  with  respect  to  its  streets  is  treated 
as  ministerial,  and  it  is  therefore  held  liable  for  any  injuries  resulting  from 
negligence  in  the  performance  or  non-performance  of  such  duty,  whether  it  re- 
suite  in  a  defect  in  a  street  or  sidewalk  from  which  injury  follows  to  a  person 
using  it  with  due  care,  provided  the  defect  is  one  of  which  the  municipality 
and  its  officers  had  notice,  or  of  whioh  they  could  not  be  ignorant  without 
being  negligent  in  the  discharge  of  their  duties:  Bradford  v.  Mayer  <^  An* 
■Mm,  92  Ala.  349;  26  Am.  St.  Rep.  60;  BalUmart  CUy  v.  MarrioU,  9  Md. 
160;  66  Am.  Dee.  826;  7Viy/or  v.  Cumberland,  64  Md.  68;  Ctine  v.  Crescent 
CUy  ity  0(K  and  City  qfNew  Orleans,  43  La.  Ann.  327;  26  Am.  St  Rep.  187; 
note  to  Browning  ▼•  CUy  qfSpring/IM,  63  Am.  Dec.  380-357;   Weisenberg  v. 
JppMcm,  26  Wis.  66;  7  Am.  Rep.  30;  Saulshury  v.  Ithaca,  94  N.  Y.  27;  46 
Am.  Rep.  122;  Peoria  ▼.  Simpson,  110  111.  294;  51  Am.  Rep.  683;  Sl  Paul 
V.  Seibs,  3  Minn.  297;  74  Am.  Dee.  763;  Cleveland  ▼.  King,  132  U.  S.  295» 
303;  Cktrk  ▼.  Ebehnwnd,  83  Va.  355;  6  Am.  St.  Rep.  281;  Anderson  v.  EivH, 
117  lad.  126;  10  Am.  St.  Rep.  35;  Mans  r.  Springjield,  101  Mo.  613;  20> 
Am.  St.  Rep.  634;  Farqnar  v.  Eosebnrg,  18  Or.  271;  17  Am.  St  Rep.  782;. 
iTojMlerscAMf  ▼.  Ciiy  qf  Dubuque.  29  Iowa,  73;  4  Am.  Rep.  106;  Board  of 
Oomm're  ▼.  Tapdba,  89  Kan.  197;  Toung  v.    VWagt  qf  WatervilU,  39  Minn. 
196;  Vilktge  ^ Ponea  t.  Crawford,  23  Neb.  662;  8  Am.  St  R«p.  144;  CUy  of 
Demser  v.  Dean^  10  CoL  375;  3  Am.  St  Rep.  594;  Olson  v.  City  qf'  C'Aij^rcvi 
fnOs,  71  Wis.  658;  WkU/eld  ▼.  CUy  of  Meriditm,  66  Miss.  570;  14  Am.  St. 
Hep.  506;  CUy  efOUuhe  ▼.  Mmee^  48  Kan.  435;  anie,  p.  308.     In  some  of  tlie 
statsa,  the  liability  of  municipalities  for  injuries  suffered  in  the  public  streets 
has  been  affirmed  in  exceptiooal  eaaes»  to  whioh  the  application  of  well  >iettled 
AM.  BT.  &ar..  Vol.  XXX.  •» 
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leieal  prinoiplet  oaght  to  have  lad  to  «  different  result  Thus  where  a  eity 
Adopted  an  ordinance  prohibiting*  under  the  penalty  of  a  fine,  "any  spor^ 
play,  or  ezereiee  that  might  prodnoe  bodily  injury,  or  endanger  property  «b 
any  atreet»  eqnare,  or  alley  within  the  eity  Uniita,''  it  waa  held  that  iha  eity 
might  be  answerable  for  injariee  saffered  by  plaintiff  while  eroeeing  a  aido- 
walk,  "inflieted  by  a  iled  on  which  a  nnmber  of  boys  were  coasting  oo  the 
snow,  which  at  the  time  ocTered-the  streets  and  the  •idewalks,'*  valens  it 
appeared  that  Tigorous  efforts  were  made  to  enforce  the  ordtnanoo;  Tajflor 
r.  Mapar  ^  Ckmberland.  64  Md.  68;  M  Am.  Rep.  759.  Bet  it  U  Bfiani- 
fest  that  the  enforcement  of  an  ordinance  of  this  character  meet  depend  on 
the  skill  and  Tigilanoc  of  tiie  police;  and  as  the  city  is  never  answerable  for 
their  negligence  of  inaction,  it  oaght  mot  to  be  held  liable  for  their  not  en- 
forcing its  ordinanoe  against  ooastingt  OUif  c/  Lc^fajfeUe  ▼.  nnhsriedbe^  88 
Ind.  330;  Famikmer  ▼.  OH^qfA^irora,  85  Ind.  130;  44  Am.  Rep.  1;  HrkmiiB  ▼. 
CUy  qf  MUwamkee,  49  Wis.  254;  35  Am.  Rep.  779. 

If  a  city  nadertakes  to  repair  or  improre  a  street,  it  is  also  liable  for  the 
neglect  of  its  officers  or  agents  in  leaving  the  street  in  dangerous  oondition 
wtthont  proper  gnards  or  signals  to  prevent  accidents  or  warn  travolen  of 
danger:  Si.  Paml  v.  StUt,  3  Minn.  297;  74  Am.  Deo.  753;  KimbaU  v.  BaiA, 

88  Jde.  219;  61  Am.  Dec.  248;  Barney  Dumping-boai  Oa  v.  Jfew  Tori,  40 
Fed.  Rep.  50.  Negligence  may  consist  of  permitting  a  dangerous  objeet  or 
•obetrnction  to  remain  in  a  street^  as  well  as  permitting  it  to  become  or  eon- 
tinne  out  of  repair.  Hence  a  city  is  answerable  for  injaries  saffered  by  a 
child  of  tender  years  from  dangerous  machinery,  which  was  permitted  to  be 
and  remained  nngoarded  for  many  years  in  a  pablio  highway:  Oaage  01^  v. 
Larkin,  40  Kan.  206;  10  Am.  St  Rep.  186.  Furthermore,  the  safety  of  per- 
sona lawfully  and  prudently  upon  a  public  street  may  be  endangered  without 
the  street  itself  being  out  of  repair,  as  where  there  are  dangerous  excavationi 
by  the  side  of  ii^  or  walls  or  other  objects  in  it  from  the  falling  of  which 
travelers  may  probably  be  injured.  In  such  a  case,  if  the  wall  or  other  etand- 
ing  object  is  in  a  dangerous  condition,  and  therefore  liable  to  fall,  or  the  ex- 
cavation is  one  into  which  a.  prudent  traveler  may  probably  fall,  and  the 
city  has  notice  of  the  danger,  it  may  become  answerable  to  one  injured  from 
Its  failure  to  erect  barriers  by  the  side  of  the  excavation  or  to  have  the  in- 
•ecure  wall  demolbhed  or  strengthened:  BaaaeU  v.  C%  of  8L  Jotqpk^  68  lie. 
290;  JTi/cy  v. Kaiuas^VJ  Ma  103;  66 Am. Rep.  443;  Partetv. Oft^i^ Mmemi, 

89  Qa.  129;  99  Am.  Dee.  486;  C%  </  OUakB  v.  Miue,  48  Kan.  486;  mmit, 
p.  808. 

The  cases  to  which  we  have  referred  as  maintaining  the  liability  of  cities  for 
■  damages  resulting  from  the  non«repair  of  streets  related  to  in juriee  reoeived 
by  persons^  or  from  their  or  their  animals  being  hurt  while  passing  over  snch 
streets,  from  some  defect  therein.  In  the  states  where  municipal  liability  is 
conceded  for  aegUgenoe  in  maintaining  streets,  such  liability  may  also  arise 
where  real  property  is  injured  or  damaged.  Thus  embankments  may  be  so 
eonstructed  as  to-  prevent  the  natural  flow  of  water,  and  the  culverts  in  such 
embankments  may  be  altogether  insufficient  to  permit  the  paeuge  through 
them  of  tnch  water  as  must  reasonably  be  expected,  or  drains  or  gutters 
may  be  insufficient  or  so  negligently  constructed  that  they  will  cause  the 
overflow  of  water  upon  the  premises  of  property-holders.  The  liability  of 
manicipalltiee  for  defects  in  and  want  of  repair  of  eewers  was  eensidersd  in 
the  note  to  Chameit  v.  Ctty  qfBiekmMd,  29  Am.  St.  Rep.  787-741,  and  there- 
lore  will  not  here  be  treated  in  detaiL  It  Is  sufficient  here  to  state  Hiat  for 
•sgligeDoe  in  their  eoostrueftSen,  maintenance^  or  repair^  every  city  ia  eaawer* 
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«bl»  to  ihm  MMM  •stent  m  for  u^^Mgmm  in  racpeet  to  other  parts  of  (Im 
street;  whether  eoeh  negligeooe  resalte  in  persanal  iajary,  as  where  a  eewer 
ii  left  open  without  gaard  or  eignal,  or  ia  tajuries  to  property  by  flooiling  or 
by  depoMting  offensive  material  upon  or  In  saeh  dose  prozinity  to  it  as  to 
depreciate  its  valve  by  rendering  it  nnhealtbfnl  or  highly  disagreeable  to 
tho  senses:  GSeyOwnctfv.  Gilmer^  Z3  AYm.  116;  70  Am.  I>eaM2;  Fori  Wapne 
T.  Ooambt,  107  Ind.  75;  57  Am.  Rep.  8*2;  Chalklcy  ▼.  Richmond,  88  Va.  402; 
S9  Am.  8L  Rep.  730,  and  note;  Cooper  ▼.  (%  qf  Dallas,  83Tez.  239;  29  Am. 
8t  Rop.  645;  Mayor qf  FrotOmrg  ▼.  />!(%»  70  Md.  47;  SpangUr  ▼.  San  Frat^ 
d9»,  84  G^  12;  18  Am.  8t  Rep.  158;  FronUmrg  r.  BUehiiu,  70  Md.  56; 
Banl0  T.  Brook^  90  K.  Y.  435;  43  Am.  Rop.  182.  The  same  rule  applies 
to  emlmnkmonts,  enlyerts,  dams,  drains,  and  reservoirs,  when,  through 
Mgligenoe  or  earelessness  in  their  maintenance,  lands  are  flooded  or  other- 
wise damaged:  Ro§$  ▼.  Madimm,  I  Ind.  281;  48  Am.  Dec.  361;  Wallace  t. 
CUif  1/ MmteaUMe,  4  O.  Greene,  .173;  61  Am.  Dec.  131;  Boehester  WkiU  Lead 
Opl  ▼.  Boekmier^  3  K.  Y.  463;  58  Am.  Dec.  316;  Perry  t.  WoroeeUr^  6  Gray, 
544;  66  Am.  Dea  431;  Cooper  r.  Ciiyqf  DaUas,  83  Tex.  239;  29  Am.  St 
Rsp.  645;  Aldworthje.  Z^yim,  153  Mass.  53;  25  Am.  8t  Rep.  608. 

PMie  Streettf  D^fetU  im  Plan  <if  ImprovemenL  —  Negligence  or  carelessness 
hi  rsspsoi  to  streets  and  sewers  of  which  wo  have  spoken  as  leading  to  mnni* 
eipal  liability  relates  rather  to  the  mode  in  which  a  plan  or  system  is  carried 
oat  than  to  the  system  itsell  In  determining  whether  a  street  shall  be  laid 
•nt  or  improved,  or  the  manner  of  its  improvement,  the  municipality  exer- 
cises qmad  legislative  or  judicial  functions,  and  from  error  or  mistake  therein, 
as  a  gsnoral  mis,  no  liability  results.  Henoe  the  statement  ii  frequently 
made  in  the  opinions  of  the  courts,  that  while  liability  may  exist  for  neg- 
ligence in  .the  oxeontion  of  a  plan,  it  cannot  arise  from  a  defect  in  the  plan 
lUs  rule,  while  of  general,  is  not  of  universal  application.  For  a 
error  of  judgment  on  the  part  of  the  officers  of  a  municipality  not  so 
gross  as  to  support  the  iurorencs  of  imb^lity  or  willful  inattsntion,  a  city  is 
not  aoswsrabls,  though  as  a  result  of  such  error  public  works  are  constructed 
from  which  injury  resalfet  to  persons  or  property:  Note  to  CheUkUy  v.  CUy  qf 
Bkknumd,  29  Am.  St.  Rep^  737,  738;  Urqvhart  v.  Ogdewtburg,  91  N.  Y.  67;  43 
Am.  Rep.  655.  Ths  tendency  of  the  mors  rseont  decisions  is  to  affirm  that 
**  any  partienlar  plan  that  may  bo  adopted  must  be  a  reasonable  one  **:  iiitddne 
V.  if<avor,  68  Md.  100;  6  Am.  St  Rop.  422.  This  subjsst  was  carefully  exam- 
ined iaOeiitf  v.  repdhi,32Kan.  485, 49  Am.  Rep,  496,  and  the  {ollowing  con- 
dusions  rsachsdt  '*The  oontrol  of  the  streets  of  oitien  was  not  put  into  their 
hands  for  tho  purposs  that  they  might  plan  or  order  that  the  streets  should 
be  mads  dangerous  or  unsafe  for  the  poblio  to  travel  thereon,  nor  was  such 
contrsl  put  into  their  hands  for  ths  purpose  that  they  might  plan  or  order 
that  tho  streets  should  remain  injm  unsafe  or  dangerous  oondition  if  previ* 
ously  dangerous,  but  such  oontrol  was  gi%*en  to  them  for  the  sole  purpoes 
that  they  should  make  and  keep  the  streets  safe  and  convenient  for  the  trav- 
eling public;  and  we  think  it  was  put  into  their  hands  as  a  mandatory  duty, 
which  tboy  have  no  right  or  discretion  to  evads  or  avoid.  If  a  city  should 
plan  or  arrangs  that  a  street  should  be  made  unsafe  and  dangerous,  we 
should  bo  indiued  to  think  that  it  would  so  transcend  its  powers  as  given  to 
it  by  tho  legislature,  and  so  violate  its  duties  as  imposed  upon  it  by  the  legisla- 
ture, that  it  would  be  liable  for  any  injury  which  might  occnr  to  any  individual 
by  rsason^f  such  unwise  action.  8nch  action  would  be  sulistan  tial  ly  the  sanio 
as  planning  and  creating  a  public  naisance.  Oan  a  city,  by  planning  that  a 
cistsra  shonld  bo  Isit  uacovsrsd  in  ths  middle  of  a  pnblia  street,  avoid  all 


888         GoDDABD  «•  iNHABiTANTa  OF  Harpswsll.    [Main6^ 

lUbility  for  injoriM  that  may  occur  by  reaoon  of  tomo  person's  falling  into  U 
In  the  night*time,  without  fault  on  his  part,  when,  on  the  other  hand,  it  would 
be  liable  if  the  cistern  were  left  unoorered  by  the  person  who  constructed  i^ 
or  was  afterward  unoorered  by  some  other  person,  and  notice  of  its  condi- 
tion bad  been  given  to  the  city  o£Boers  T  Is  such  a  distinction  founded  ia 
reason  I  2  Thompson  on  Negligence,  pp.  734,  735,  836^  sees.  2,  8,  and  notes| 
pp.  766,  767,  768^  and  notes.  After  a  careful  consideration  of  this  ontire 
question,  we  hare  come  to  the  conclusiou  that  where  a  street  as  planned  or 
ordered  by  the  governing  board  of  a  city  is  so  manifestly  dangerous  that  & 
oourt»  upon  the  facts,  can  say  as  a  matter  of  law  that  it  was  dangerona 
and  unsafe,  the  rule  contended  for  by  the  defendant  should  not  haro  any 
application,  and  the  city  should  be  held  liable;  but  where,  upon  the  faets,  it 
would  be  so  doubtful  whether  the  street  as  planned  or  ordered  by  tiie  gor- 
eming  board  of  the  city  was  dangerous  or  unsafe  or  not,  —  that  different 
minds  might  entertain  different  opinions  with  respect  thereto^  — the  benefit 
of  the  doubt  might  properly  be  given  to  the  city,  or  rather  to  its  goTemin^ 
board  that  planned  or  ordered  that  the  street  should  be  placed  in  such  % 
ooodition,  and  the  rule  should  be  held  to  apply,  and  the  city  should  not  b» 
held  to  be  liable." 

The  plan  adopted  need  not  be  such  as  to  prove  adequate  in  eztraotdiQary 
emergencies,  which  a  prudent  man  might  fail  to  anticipate  without  being 
guilty  of  want  of  reasonable  care  and  forethought.  Thus  in  an  action  to  re- 
cover for  injuries  suffered  from  an  embankment  and  culvert,  and  the  flooding 
of  the  plaintiff's  premises  by  water  from  the  inadequacy  of  the  culvert^  tho 
defendant -asked  that  the  jury  be  Instructed  as  follows:  "If  the  jury  shall 
find  that  the  damage  complained  of  was  occasioned  by  a  flood  of  water  so 
much  more  extraordinary  than  usual  that  ordinarily  careful  and  thought- 
ful men  sod  ordinarily  skillful  engineers  would  not  contemplate  that  such 
a  flood  would  ever  come,  and  such  embankment  and  culvert  did  prove 
sufficient  for  all  purposes  for  about  three  years,  the  jury  should  flnd  the 
damage  to  have  happened  by  what,  in  law,  is  called  the  'ant  of  God,*  and 
should  find  for  the  defendant."  This  instruction  was  refused,  and  the  in- 
ference to  be  drawn  from  the  instructions  given,  taken  as  a  whole,  was  to 
the  effect  that  "if  the  damage  to  the  plaintiff  happened  in  consequence  of 
the  improvement,  the  city  is  liable."  The  judgment  of  the  trial  court  waa 
reversed  on  the  ground  that  the  instruction  asked  for  *'  was  within  the  law, 
and  should  ^ave  been  given  " :  GUff  of  Madison  v.  Rong^  3  Ind.  236;  54  Am.  Deo. 
481;  Mayor  of  New  Torkv.  Bailey,  2  Denio,  433;  CUyofEmnsmUev.  Decker,  84 
Ind.  328;  43  Am.  Rep.  86.  Though  a  flood  or  fall  of  rain  is  so  extraordinary 
that  the  municipality  might  have  been  exonerated  from  liability  had  the  plan 
of  its  sewers  proved  inadequate  for  the  discharge  of  all  the  water  falling  into 
them,  yet  if  such  plan  was  not  in  fact  inadequate  even  for  the  extraordinary 
emergency  which  arose,  the  municipality  is  answerable  to  one  whose  property 
is  damaged  by  the  failure  to  keep  the  sewer  as  originally  planned  and  oon- 
structed  in  proper  repair;  for  whether  the  municipality  was  in  law  bound  to 
plan  and  construct  the  sewer,  and  it  did  or  not,  after,  if  it  was  constructed, 
•rery  property  holder  affected  by  it  had  the  right  to  assume  that  it  would 
be  kept  in  repair,  and  that  its  capacity  would  not  be  materially  diminished 
by  the  negligence  of  the  municipal  authorities:  Spongier  ▼•  Sam  /Vandseo^  S4 
GaL  12;  18  Am.  8t  Rep.  158. 

PMicStrteU^NtgUatnee,  amdmllnjury,  foMe  7Vil^£Mtii«r.— The  mere 
faot  that  injury  was  occasioned  by  a  street  being  out  of  repair,  or  eewer 
being  inadequate^  or  not  in  proper  oonditioDy  does  not  result  in  mnnicipal 
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liability,  nnlws  it  forthar  appears  from  the  attendant  oironinstanoes  that  tha 
aondittoa  leading  to  the  injury  waa  a  oonseqnence  of  negligence.    Thos 
whara  it  waa  ahown  that  a  sewer  had  baooma  obatmotad  during  or  imma- 
4iataly  auoeaading  a  heavy  fall  of  rain,  so  that  it  oould  not  carry  off  the 
waters  running  into  it^  and  that,  as  a  oonsequenoe,  plaintiff's  premises  were 
flooded  and  damaged,  it  was  held  that  he  was  not  entitled  to  racoTcr  with- 
out soma  aridance  of  negligenoa  or  omission  of  duty  on  tha  part  of  the  muni- 
cipality.    Tha  ruling  upon  tha  subjeot  and  the  reasons  for  it  ware  thus 
azpraased  by  tha  court:  **It  is  found  upon  sufficient  eyidenoa  that  the  orer- 
flow  was  caused  by  a  stoppage  of  tha  sewer  with  sand,  dirt,  and  refuse  mat- 
tar  washed  in  from  the  street^  and  that  at  or  just  before  tha  flooding  of  tha 
plaintiff's  premises  there  was  an  unusually  heavy  shower  of  rain.    There  is 
BO  proof  of  any  obstruction  before  that  time.    There  being  no  fault  in 
tha  oonstmotion  of  tha  sewer,  causing  the  OTcrflow,  it  was  incumbent  upon 
tha  plaintiff  to  show  a  neglect  by  tha  defendants  to  remove  tha  obstruction 
after  notioa  of  its  azistence,  or  some  omission  of  duty  on  tha  part  of  tha  oity 
officers  ID  looking  after  it  and  seeing  that  no  obstruction  occurred.    There 
was  no  evidence,  and  there  ia  no  finding,  that  the  sewer  was  liable  to  become 
obatmeted  under  ordinary  circumstances,  so  as  to  require  the  watch  and 
aara  of  the  officials  to  prevent  its  becoming  filled  and  choked  with  tha  wash 
cf  the  street^  or  that  it  had  been  obstructed  for  any  time  and  under  circum- 
stances from  which  it  might  be  assumed  that  the  officers  of  the  city  did  know 
ar  ought  to  have  known  the  fact.    The  city  does  not  insure  tha  dtisen 
against  damage  from  works  of  its  construction,  hot  is  only  liable,  as  other 
proprietors,  for  negligence  or  willful  misconduct.  The  principles  upon  which 
monieipal  corporations  are  held  liable  for  damages  occasioned  by  defects  in 
atreata  and  sewers  and  other  pablia  works  are  well  settled  by  numerous 
asaea,  and  the  liability  is  made  to  rest,  in  any  case,  upon  some  neglect  or 
omission  of  duty:  Bartom  v.  Syraatae^  37  Barb.  202;  36  N.  T.  54;  Oriffin  t. 
Mayor  etc  qfNew  York,  9  N.  T.  iSfi;  61  Am.  Dec  700;  McCarthy  v.  Syracuse^ 
46  N.  Y.  194;  Nim$  v.  Tsvy,  59  N.  Y.  500  ":  SmUh  v.  Mayor,  66  N.  Y.  295; 
83  Am.  Rep.  53. 

In  th€  OrtuUng  of  a  Strtei,  a  eity  is  liable  for  negligence  or  unskillfnlness 
from  which  injury  results,  to  the  same  extent  as  if  such  injury  had  arisen,  after 
the  grading  was  completed,  from  a  failure  to  keep  the  street  in  a  safe  condition  i 
Meare§  v.  Cojituusaionen^  9  Ired.  73;  49  Am.  Dec  412;  Commisskmer$  v.  Wood,  10 
Pa.  St.  03;  49  Am.  Dec  582.  Where  such  negligence  or  unskillfnlness  does 
not  exist,  a  municipality,  having  power  to  establish  or  change  grades,  and  to 
improve  streets  in  accordance  with  grades  aa  established  or  changed  by  its 
aommon  ooundl  or  other  competent  authority,  is  not  answerable  for  eon* 
sequential  damages  resulting  to  property  by  means  of  such  grading:  €hreen 
V.  Bonmfjh  qf  Beading,  9  Watts,  382;  36  Am.  Dec.  127;  SmUh  v.  Oorporathn 
^  Wa$hingion,  20  How.  135;  Inder  v.  Springfield,  55  Mo.  119;  17  Am.  Rep. 
645;  Shaw  v.  Orodxr,  42  Gal  488;  WOwn  v.  Mayor  </  New  York,  I  Denio, 
595;  43  Am.  Dec  719;  Mayor  of  Philadelphia  v.  Bandoliph,  4  Watts  k  a 
514;  89  Am.  Dec  102;  except  in  states  whose  constitutions  prohibit  the  dam« 
aging  of  private  property  for  public  use  without  first  making  just  oompenaa- 
tion  to  its  owner.  The  liability  of  cities  for  injuries  resulting  from  tha 
grading  of  streets,  and  from  changes  in  the  grades  thereof,  ia  considered  in  the 
■ote  to  (fBrim  v.  PhUadelphia,  150  Pa.  St.  589;  fiosi,  p.  835;  except  that  such 
■ole  does  not  treat  of  claims  for  damages  occasioned  by  the  grading  of  streets 
ia  snah  a  manner  as  to  interfere  with  the  flow  of  water. 

WaUremnu,  Grading  StrttU  motto  Interfere  wHk.  —  It  ia  often  difficult  to 
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determiiM  whother  a  depnttioii  in  wbieh  water  flows  U  or  it  not  n  wntor* 
course  within  the  legal  signifieatton  of  that  term,  and  It  is  not  within  the 
purpose  of  this  note  to  furnish  definitions  or  authorities  to  aid  in  the  doeision 
of  that  question.  Whenerer  there  exists  in  a  city  a  natural  wateroonrss^ 
the  authority  given  to  the  municipslity  to  grade  streets  does  not  carry  with 
it  the  right,  by  such  grading,  to  deprive  persons  of  their  rights  insneh  stream, 
by  preventing  its  flow  to  or  through  their  property,  nor  does  i%  entitle  the 
municipality  to  so  grade  its  streets  ss  to  hold  back  the  waters  of  the  streanv 
or  to  collect  them  iuto  new  channels  and  thiow  them  upon  the  lands  of  pri- 
vate proprietors  who  were  not  injured  by  it  in  its  natural  states  If  a  street 
extends  across  a  watercourse,  the  municipality  ii  not  at  liberty  b^  grading 
the  street  to  prevent  or  obstruct  the  flow  of  the  water,  and  it  must  therefore 
provide^  by  culverts  or  other  appropriate  means,  for  the  escape  of  th*  water, 
so  that  the  rights  of  riparian  proprietors  shall  not  be  substantially  impaired 
and  the  adjacent  lands  shall  not  be  flooded  to  a  greater  extent  than  wonld 
occur  if  such  watercourse  were  left  in  its  natural  conditi<m.  If  by  reason  of 
the  failure  of  the  municipality  to  provide  proper  culverts,  injuries  result,  it 
must  respond  in  damages  therefor:  BeUna  r,  TAomp&on,  29  Ark.  609;  Ifoantm 
T.  CUy  of  Albany,  79  N.  Y.  470;  85  Am.  Rep.  640;  Bardem  v.  Pwiage^  79 
Wis.  12U;  JioM  V.  St.  Ouxries,  49  Mo.  609;  Bama  v.  Hanmbak  71  Mo.  449; 
ffaynei  v.  Burlington,  38  Vt.  350;  BoeJiUter  WhiU  Lead  Qk  v.  BockuUr,  % 
N.  T.  463;  53  Am.  Dec.  316;  Whttler  r.  Warceater,  10  Allen,  591;  KeBoggw. 
Thompson,  66  K.  T.  88;  Mootry  v.  Danbury,  45  Conn.  660;  29  Am.  Rep.  703; 
Parker  v.  Lowell,  11  Qray,  353;  Mor$e  v.  Woreeeter,  139  Mass.  889;  SUmek' 
field.  V.  Newton,  142  Mass.  110;  Bice  v.  BvanmnUe,  108  Ind.  7;  68  Am.  Rep. 
22;  Powere  v.  CouneU  Bluffs,  50  Iowa,  197;  Bichardnon  v.  Eurtka,  96  GsL  443. 
If,  however,  a  city  hss  undertaken  to  provide  sufficient  culverts,  and  to  aid 
it  in  accomplishing  that  purpose  hss  consulted  an  engineer  of  skill  and  of 
good  repute,  whose  advice  it  hss  followed  in  good  faith,  it  is  doubtful 
whether  it  is  liable  for  injuries  resulting  from  his  error  cl  judgment:  Vam 
Peli  V.  Davenport,  42  Iowa,  308;  20  Am.  Rep.  622. 

Surface  Waters,  Interference  %oUk,  by  Grading  Streets.  — Two  opposing  miss 
regarding  the  right  to  dispose  of  surface  waters  are  still  contending  for  sn- 
premacy  in  this  country.  According  to  one  of  them,  the  land-owner  whcse 
property  is  injured  has  a  right  to  defend  and  protect  his  property  by  such 
means  as  to  him  shall  seem  fit,  and  may,  therefore,  by  embankments,  restrain 
such  waters  from  flowing  upon  his  land,  or  may,  by  drains,  hastsn  their  de- 
parture from  his  lands,  though  in  either  event  injury  may  result  to  the  land 
of  another,  unless  he,  in  turn,  takes  some  measure  either  to  prevent  the 
waters  coming  upon  his  land  or  to  cast  them  off  upon  the  lands  of  a  third 
person.  The  other  rule  is  sanctioned  by  the  civil  law,  and  is  thus  stated  by 
Pothier:  **  Each  of  the  neighbors  may  do  upon  his  heritage  what  seemeth 
good  to  him,  in  such  manner,  nevertheless,  that  he  do  not  injure  the  neighbor- 
ing heritage."  The  application  of  this  rule  requires  the  owner  of  the  lower 
heritage  to  receive  su3h  waters  as  naturally  flow  upon  his  land,  whether  1/ 
a  natural  watercourse  or  not,  and  not  to  resist  their  flow  by  embankments 
ur  other  defenses  tending  to  overflow  and  injure  the  lands  of  his  neighbor 
Uxive  him,  who,  in  turn,  is  prohibited  from  collecting  the  waters  into  new 
ehanneb  and  casting  them  in  unusual  amounts  or  places  upon  the  land  of 
the  neighbor  below  him:  See  note  to  Martin  t.  Jett,  82  Am.  Deo.  123-127; 
Bote  to  Shane  ▼.  Kansas  City  etc  B.  B.  Co.,  86  Am.  Rep.  490-498. 

A  somewhat  similar  divergence  exists  respecting  the  right  of  mnnidpsli* 
Hss  to  dei^  vith  surface  waters  in  grading  and  otherwise  imptoring  streeta 
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Thm  wdglit  of  aathorily  probaUy  inelines  to  the  Tiew  that  m  long  m  tho 
gimdiag  U  dooo  andor  tho  aanetioii  of  tho  law,  and  paranant  to  a  powor 
aathoriiing  tho  manioipality  to  adopt  gradot  and  to  improro  strooti  in  ao> 
oordaaoo  thorowith,  no  liability  oan  ariao  against  it  from  the  foot  that  tho 
gradiqg  reonlte  in  an  injnrj  to  some  j^vato  proprietor,  either  bj  damming 
mp  aad  detaining  snrfaeo  waters  on  hia  land  or  by  throwing  thereon  snrfaoo 
wstofs  from  whioh  it  was  before  exempt;  but  this  immanity  of  tho  city  from 
olnimB  lor  damages  does  not  extend  to  its  wrongfal  and  intentional  aots  ia 
•OBoentrating  snrfaoo  waters  and  disoharging  them  npon  the  lands  of  private 
proprietors  to  their  injoiyi  P^  t.  OU^  ofMankaia,  36  Minn«  878;  1  Am.  81. 
RepL  871;  O'Brien  t.  CU^  ^8L  Paul,  26  Minn.  331;  33  Am.  Rep.  470. 

Where  there  is  no  natnral  wateroonrse,  but  the  snrfaoo  waters,  owing  to 
the  slope  of  tho  land,  draw  off  in  a  partionlar  direction,  and  by  the  grading  of 
tlio  street  an  embankment  is  made,  whioh  prevents  this  flow  of  waters, 
whereby  thoy  are  held  back  npon  and  oansed  to  overflow  adjaoent  premises^ 
tho  persons  damaged  are,  in  tho  majority  of  the  states,  without  redress^ 
though  by  tho  eonstmction  of  onlverts  or  drains  injnry  might  have  been  pro* 
Tontod:  WU9<m  t.  Mayor  of  New  Tcrh^  1  Denio,  595;  43  Am.  Deo.  719.    In 
in  Kew  York  the  general  principle  was  declared  that  tho  city  had  tho 
right  to  grade  a  street,  and  in  so  doing  to  erect  an  embankment  that 
tho  owner  of  a  lot  would  have  to  fill  it  in  and  raise  it  to  such  height  as 
nught  make  it  more  desirable,  and  therefore  that  the  oity  cannot  be  held 
answerable,  where  a  private  proprietor  would  npt  be  liable  had  he  done  a  sim- 
ilar act.    It  is  true  that  in  this  case  there  was  no  ground  whatever  for  hold* 
ing  the  municipality  liable,  and  there  was  nothing  to  show  that  any  injury 
had  resulted  to  any  one  from  any  oause,  and  the  opinion  of  the  conrt,  so  far 
as  it  dealt  with  general  principles,  was  therefore  a  dictum.    Nevertheless, 
as  it  has  I^een  much  relied  upon  in  other  cases,  we  quote  it,  so  far  as  material: 
"The  defendant  had,  at  least,  as  much  right  to  flU  up  and  raise  this  aveuue 
aa  a  private  owner  of  a  oity  lot  has  to  fill  up  and  improve  his  lot;  and  there 
can  be  no  question  that  such  aa  owner  may  flU  up  his  lot  and  build  npon  it, 
and  the  snrfaoo  water  of  adjoining  lots  n^y  thus  be  prevented  from  flowing 
npon  it,  or  tho  surface  water  may  be  thrown  from  it  upon  adjoining  lots,  and 
flow  npon  them  in  a  different  way  and  in  larger  quantities  than  before,  and 
yet  no  liability  would  arise.    If  it  were  otherwise,  it  would  be  quite  difficult 
to  improTO  oity  lots  and  build  up  a  city.    Each  owner  may  improve  his  lot 
and  protect  it  from  surface  water.     He  may  not  collect  such  water  into  a 
ehannel,  and  throw  it  upon  his  neighbor's  lot    But  he  is  not  bound,  for  hia 
neighbor's  protection,  to  collect  the  surface  water  which  falls  upon  his  lot, 
and  lead  it  into  a  sewer:   Vanderwkh  v.  Taylor,  65  N.  T.  341;  Cktnnon  t. 
ffargadon,  10  Allen,  106;  87  Am.  Dea  625":  Lynch  v.  I£ayar  of  New  7<n^ 
76  K.  Y.  60;  82  Am.  Rep.  271.    These  views' are  in  harmony  with  those  pro- 
nounced in  many  other  courts  in  which  the  question  was  necessarily  involvodx 
Jnder  ▼.  SpringJU^  ^  Mo.  119;  17  Am.  Rep.  645;  Clark  r.  WOminffton, 
5  Harr.  (Del.)  243;  Plagg  v.  Worceeier,  13  Gray,  601;  Corcoran  t.  City  ef 
Beneeia,  96  CaL  1;  31  Am.  8t  Rep.;  Waters  t.  Bay  View,  61  Wis.  644; 
HemUrmm  v.  OUy,  32  Minn.  319;  and  are  perhaps  a  logical  consequence 
of  many  other  cases,  which,  while  not  involving  the  question  of  damages 
resulting  from  surface  waters,  affirm  the  general  principle  that  ia  no  event 
esa  a  municipality  be  held  liable  for  consequential  damages  resulting  from 
the  exereise^  without  negligence  on  its  part,  of  an  authority  oonflded  to  it 
byUwt  WeJoefiMr.  Newell,  12 R.  L  75;  84  Am.  Rep.  598;  AnMv.  Tripp, 
18  B.  L  152;  Oi{/eatUr  ▼.  CmmeU  BU^^  69  lows  310}  &Mmmw  r.  City  </ 
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Camim^  86  Ark.  276;  Dormam  t.  JaeksonMe,  18  FU.  538;  7  Am.  Rept  253; 
Keasff  T.  Lmdmrille,  4  Dana,  154;  29  Am.  Deo.  395;  Cfty  of  Delphi  t.  Evatu, 
86  Ind.  90;  12  Am.  Rap.  12;  SmUh  t.  CorjHtratiom  of  WathinifUm,  20  How. 
185;  Le$  t.  MmneapolU,  22  Mian.  13;  Humu  ▼.  Mayor  ^  KnoxnUlt^  1 
Hampb.  403;  84  Am.  Dw).  657;  H^Aito  V.  Ycaaoo  CUy,  21  Miaa.  357;  O'Connor 
T.  Pmdmrgh,  18  Pa.  St  187;  Obrr  r.  NorUiem  L&erUea,  36  Pa.  St.  324; 
78  Am.  Deo.  842. 

Ia  some  instaaoea  the  waters  whoae  flow  was  arrested  by  the  grading  of  a 
street  had  before  that  time  been  drawn  off  by  depressions  or  ravines,  and 
the  contention  was,  that  the  eity  had  become  liable  as  for  interference  with 
a  natural  watercourse;  but  this  Uability  was  denied,  unless  the  depression  "  in 
question  had  the  proper  qualities  of,  and  constituted  what  is  known  in  law 
as,  a  watereourse,  aa  distinguished  from  a  ravine,  hollow,  or  other  depression 
in  land  through  which,  in  times  of  rains,  heavy  showers,  and  melting  snowa^ 
the  surface  water  ia  accustomed  to  escape.  The  term  '  watercourse '  is  well 
defined.  There  must  be  a  stream  usually  flowing  in  a  particular  direction, 
though  it  need  not  flow  continually.  It  may  sometimes  be  dry.  It  most 
flow  in  a  definite  channel,  having  a  bed,  pides,  or  banks,  and  usually  discharga 
itself  into  soma  other  stream  or  body  of  water.  It  must  be  something  more 
than  a  mere  surface  drainage  over  the  entire  face  of  a  tract  of  land,  occa- 
sioned by  unusual  freshets  or  other  extraordinary  causes.  It  does  not  in« 
dude  the  water  flowing  in  the  hollows  or  ravines  in  land,  which  is  the  mere 
surface  water  from  rain  or  meeting  snow,  and  is  discharged  through  them 
from  a  higher  to  a  lower  level,  but  which  at  other  times  are  destitute  of 
water.  Such  hollows  or  ravines  are  not,  in  legal  contemplation,  water- 
courses: ShieifU  V.  Aj-ndt,  4  N.  J.  £q.  234;  LuHier  v.  Winnmmmet  C7o.,  9  Cush. 
171;  Washburn  on  Basements,  209,  210":  Uoyi  ▼.  CUyqf  HudaoH,  27  Wis. 
856;  9  Am.  Rep.  473. 

On  the  other  hand,  there  are  cases  which  proceed  upon  the  theory  that 
while  a  city  has  the  right  to  grade  its  streets,  and  is  not  answerable  for  in- 
juries resulting  from  a  prudent  exercise  of  that  right,  yet  that  it  is  negli- 
gence on  its  part  for  it  to  close  up  drains  or  gutters  which  have  been  used  to 
protect  lands  from  the  accunmlation  of  surface  waters,  and  that  where,  by 
grading  a  street,  it  fills  up  such  drains  without  providing  others,  it  is  guilty 
of  negligence,  and  therefore  liable  for  resulting  damages:  SmUh  v.  OUif  Coan- 
€U  qf  Alexandria,  33  Gratt.  208;  36  Am.  Rep.  788.  We  find  a  number  of  other 
cases  which  we  are  unable  to  reconcile  with  the  general  principle  that  munici- 
palities are  not  answerable  for  surface  waters  being  held  back  or  restrained 
upon  lands  from  which,  before  the  grading  of  the  street,  they  escaped  by  nat- 
ural or  other  depressions.  In  most  of  these,  some  attempt  had  been  made  by 
means  of  culverts  or  other  appliances  to  carry  off  the  waters  otherwise  retained 
by  the  grade,  and  damages  were  recovered  for  the  insufficiency  of  such  appli- 
ances, or  negligence  in  not  keeping  them  in  proper  repair;  and  perhaps  it 
may  be  truly  said  that  the  liability  of  the  city  was  not  founded  upon  its 
obstruction  by  grading  the  street,  and  thereby  arresting  the  flow  of  surface 
waters,  but  upon  its  negligence  in  not  keeping  in  proper  repair  culverts  and 
■ewers  planned  and  constructed  by  it:  Roes  v.  ClhiUnh  46  Iowa,  606;  26  Am. 
Rep.  169;  Aunra  ▼.  OUiett,  58  III.  132;  Autvra  t.  Iteid,  57  IIU  30;  11  Am. 
Rep.  1;  Bloomington  r.  Brokaw,  77  III  194;  ElgSm  r,  Kimball,  90  IlL  356; 
Magmire  r.  OaritrscHle^  76  Oa.  84;  Beid  v.  CUy  of  Atlanta,  73  Ga.  523.  The 
general  language  employed  by  the  court  in  City  qf  Dixon  r.  Baher,  65  III,  518| 
16  Am.  Rep.  591,  does  not,  it  is  true,  place  the  decision  .on  the  gvouad  of 
Hm  insofficieaoy  of  the  sewers,  though  it  is  clear  from  the  opinion  that  ««oh 
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WIS  IIm  ntl  eaoM  of  the  injiiry.    Tba  oonrt  here  nid:  "Thii  was  an  action 
«l  ftreapaat  on  tli«  oaae,  brooght  Againat  tfaa  eity,  to  raooTer  damagaa  for 
flowing  Burfaoo  wmter  npon  tfao  lot  of  plainti^  by  the  raising  of  tho  grade  of 
tbo  atnot  and  aidowalk.    The  proof  shows  that  by  ths  eloTation  of  the 
grade  of  tho  atvootM  on  the  part  of  the  city,  sorfaoe  water  flowed  into  the 
hssement  of  tho  honae  of  the  pUintifi^  and  thereby  the  building  was  injured 
•od  the  walla  eraoked.    The  broad  ground  is  taken,  that  muDicipal  corpora* 
tioDs  are  not  liable  for  damages  oansed  by  such  flowage  of  the  surface  water, 
tkat  the  damagea  ore  incidental,  and  they  are  not  liable  for  incideptal  dam- 
>gM>    Before  tho  ohange  of  the  grade,  the  building  of  the  pUintiff  was  two 
feet  abore  tho  grade,  and  the  gutters  carried  oflf  all  the  surface  water.     Aftei 
the  change,  the  water  ran  over  the  sidewalk  and  into  the  cellar  of  the  plaiii- 
ti£    From  tho  oridenoe,  this  might  haye  been  prevented  by  proper  sewerage. 
If  municipal  corporations  can  raise  the  grade  of  streets  at  discretion,  and  not 
provide  snitablo  gutters  to  carry  off  the  surface  water,  and  thus  overflow  the 
lands  abutting  npon  the  streets  with  impunity,  then  the  owners  of  lots  in 
our  towns  and  cities  are  entirely  at  the  mercy  of  the  authorities  of  the  mu- 
nicipality.    Tboy  may  make  the  premises  nnhealthful,  or  may  compel  the 
owners  of  tho  lots  to  incur  great  expense  in  raising  the  building  to  the  grade 
established,  or  may  wholly  destroy  the  property  for  use.     One  owner  of  land 
has  no  rights  by  artificial  structures,  to  turn  the  surface  water  from  his  land 
upon  the  land  of  another,  when,  without  auch  structures,  the  flowage  never 
would  have  taken  place.     The  same  principle  which  controls  individuals 
>nnst  control  as  between  towns  and  cities  and  individual  proprietors.     Mu« 
nicipalitiea  hold  the  streets  of  towns  in  trust  for  the  pnbUo,  and  may  regu* 
late  and  establish  their  grade,  but  this  must  be  done  so  as  to  do  no  serious 
injury  to  owners  of  abutting  lots.     In  Nevins  ▼.   CUy  of  Peoria^  41  111.  502, 
89  AnL  Deo.  392,  this  question  was  fully  considered  and  the  authorities  re- 
^^ifiwed.     It  waa  there  held  that  while  a  city  has  the  absolute  control  over 
the  grade  of  ita  atreets,  and  may  elevate  or  lower  it  at  pleasure,  yet  it  haa 
no  more  power  over  the  streets  than  a  private  individual  has  over  his  own 
land,  and  that  its  liability  for  injury  to  the  property  of  another  is  the  same 
as  that  of  the  private  indivIduaL     It  was  further  held  that  if,  in  the  elevation 
of  its  streets,  it  turned  water  upon  the  ground  and  into  the  cellar  of  one  of 
its  eitiaens,  it  most  respond  in  damages  for  the  injury  thna  occasioned. 
That  case  is  deoisive  of  the  plaintiff's  right  in  this  oaae,  and  there  was  no 
terror  in  giving  the  plaintiff's  first  instruction.     Error  is  assigned  upon  the 
refusal  of  the  oourt  to  instruct  the  jury,  in  behalf  of  the  city,  that  it  waa 
net  liable  for  injuries  resulting  from  error  in  judgment  of  the  common  coun- 
cil as  to  the  aiaa  of  the  sewers  necessary  for  the  paasage  of  the  surface  water. 
The  evidence  ia  overwhelming  that  the  sewers  were  insufficient^  and  the 
common  council  might  ond  ought  to  have  known  the  fact.     The  city  did  not 
eierciso  reasonable  care  in  their  eoustruction,   and  the  Instruction  waa 
properly  refused  ":  Cit^  qf  Dixon  v.  Baher^  65  111.  518;  16  Am.  Rep.  691. 

Tkt  Thrmdng  of  Surface  Waten  upon  Landa,  where  they  did  not  flow  be- 
fore, or  though  npon  lands  where  they  before  ran,  at  a  different  place,  or 
with  inoreased  velocity,  or  in  much  greater  quantities,  presents  a  case  sub- 
stantially different  from  the  merely  restraining  of  water  by  street  embank* 
menta.  When,  aa  a  result  of  the  grading  of  a  street,  surface  waters  which 
before  rao  off  npon  the  natoral  sorfaoe  of  the  soil  are  collected  together  ia 
one  channel  and  thrown  upon  the  landa  of  a  private  proprietor,  who  ia  dam- 
sged  thereby,  he  may  recover  compensation  therefor  from  the  cityi  Toung  ▼• 
Hiffkmtp  OommWe,  134  UL  509;  WHppU  v.  Fmrhaeen,  63  Vt  221 ;  Pyt  v. 
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<lf  Manhxto,  36  Minn.  37S;  1  Am.  St  Re^  671;  Nevin$  t.  (%  qf  Peoria,  41 
IH.  602;  89  Am.  Deo.  392;  FoUnumn  r.  MamkatiK  45  MiniL  457;  AMey  t.  Fori 
Huron,  35  Mich.  296;  24  Am.  Rep.  552;  MtUer  r.  MiMrriHaum,  47  N.  J.  Bq. 
62;  48  N.  J.  £q.  645;  Seifert  ▼.  CiiyqfBnM^n,  101  N.  Y.  136;  54  Am.  Bepw 
664;  OUUaoH  ▼.  Ctfy  qfCharUsion,  16  W.  Va.  282;  37  Am.  Bep.  768;  Bitddn$ 
▼.  Mayor  qfFroHburg,  68  MoL  100;  6  Am.  St  Rep.  422;  Weal  Orctnge  t.  FtM* 
87  N.  J.  Eq.  600;  45  Am.  Rep.  670;  Fidd  ▼.  WeU  Orange,  46  K.  J.  Bq.  183| 
Datfu  ▼.  OUy  o/Craw/ortlMvUle,  1 1 9  Ind.  1 ;  12  Am.  St  Rep.  361 ;  Titmer  t.  Dai' 
motUh,  13  Allen,  291;  Young  v.  Letdom,  67  Pa.  St  851;  BkMjf  t.  Devine,  86 
Minn.  53.     Hence  where  a  city  causes  the  grade  of  a  street  to  ba  ohaoged 
by  cutting  it  down,  whereby  surface  water  which  had  collected  in  a  pond  or 
natural  reservoir  was  released  and  carried  upon  the  premises  of  the  plaintifl^ 
flooding  bis  cellar  and  well,  and  otherwise  damaging  him,  he  was  entitled  to 
recover:  Inman  v.  Tripp,  11  R.  I.  520;  23  Am.  Rep.  520;  PeUigrew  r.  ViUage 
qf  EvansvUle,  25  Wis.  223;  3  Am.  Rep.  50.    The  fact  that  waters  wnro  con- 
centrated  by  means  of  a  culvert  cannot  sustain  a  recovery  by  a  lot-owner 
upon  whose  lands  they  afterwards  flowed,  unless  it  appeared  that  by  an  in- 
crease in  their  quantity  or  force  he  sufiered  injury  in  excess  of  that  ho 
would  have  sustained  had  the  waters  been  left  in  their  natural  oonditicni 
NobU  V.  8L  AibaM,  56  Vt   522;  Rutherford  r.  VUlage  qf  Hoiie^,  105  N.  T. 
632.    In  Missouri  we  understood  the  decisions  of  the  supreme  court  mm  de- 
claring that  no  liability  can  accrue  against  a  city  for  increasing  the  flow  of 
surface  waters  by  means  of  grading  a  public  street  as  long  as  the  plan  adopted 
is  carried  out  without  negligence  or  want  of  skill,  and  therefore  that  if  it  is 
a  part  of  such  plan  that  waters  shall  be  concentrated  and  thrown  upon  the 
lands  of  private  proprietors,  they  are  without  legal  redress:  Lambar  t.  SL 
Louis,  15  Mo.  610;  Si.  Louis  v.  Oumo,  12  Mo.  414.     Speaking  of  eridenoe 
offered  in  support  of  a  claim  for  damages,  and  determining  that  it  4id  not 
support  such  claim,  the  court  said:   "It  not  only  tended  to  show,  bat  oon- 
clusively  established,  che  fact  that  the  work  of  grading  and  opening  the 
said  street  in  accordance  with  the  plan  was  well  and  carefully,  and  not  neg- 
ligently, done,  and  that  the  injury  to  plaintiff's  lots  was  not  occasioned  by 
Auy  careless  or  negligent  execution  of  the  work  in  grading  and  opening  said 
street  which  the  ordinance  authorized,  but  resulted  from  an  error  of  jud|p- 
ment  on  the  part  of  the  city  council  in  ordering  the  opening  of  a  street  at  a 
certain  grade  without  providing,  in  the  plan  and  speoiflcations  for  doing  the 
work,  some  method  of  drainage  for  the  disposition  of  the  surface  water.    The 
passage  of  the  ordinance  establishing  the  grade  of  said  street  directing  it  to 
be  opened  according  to  the  plan  and  specifications,  was  quasi  judioialf  and 
the  oity  is  not  liable  for  consequential  damages  arising  from  a  defect  in  the 
plan  adopted,  but  can  only  be  held  liable  for  damages  resulting  from  the 
negligent  execution  of  the  work  done  in  compliance  with  such  plan":  Fester 
V.  8L  Louis,  71  Mo.  157.    Few,  if  any,  of  the  courts  of  this  country  at  the 
present  time  concur  with  these  viewa    Their  inclination  would  rather  be  to 
affirm  that  the  fact  that  the  plan  necessarily  involved  the  invasion  of  private 
rights  of  property  was  an  unanswerable  reason  for  holding  the  municipality 
liable  for  its  execution.    Even  the  supreme  court  of  Missouri,  as  we  under- 
stand its  most  recent  opinion,  has  receded  from  the  position  formerly  taken 
by  it  upon  this  question.    In  RyehUdd  t.  C%  <^  8U  Louis,  98  Mo.  497,  14 
Am.  St.  Rep.  651,  the  plaintiff,  in  his  opening  statement  in  the  trial  court 
declared  that  he  expected  to  prove  that  he  was  the  owner  of  certain  lands  in 
the  city  of  St  Louis,  on  the  north  side  of  which  was  a  block  of  land  separated 
from  plaintiff's  land  by  Page  Avenne;  that  in  opening  and  grading  certain 
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itraeti,  defendant  direrted  large  <iQaatiitee  of  snrfaoe  water  at  the  north 
Km  of  the  bloek  referred  te^  and  after  oondncting  it  by  eulverte  and  drains 
Mder  the  the  rond-brd  of  Page  Aveniie,  diecharged  it  upon  plaintiff's  prop- 
mtyf  hy  reason  ol  wfaioh  six  sores  ef  suoh  property  was  tamed  into  a  morass, 
sii<i  rained  for  the  purposes  of  eultivatioa;  that  the  improveinent  npon  tlie 
■treets  from  which  this  damage  resulted  was  done  by  yirtae  of  oity  ordi* 
aanees  dnly  enact6<L  Upon  this  statement  the  plaintiff  was  nonsnited. 
Without  attempting  any  explanation  of  the  oases  we  have  jnst  eited,  and 
also  without  expresaly  overruling  theui,  the  majority  of  the  ooart  reversed 
the  judgment  of  nonsuit,  declaring  that  **  the  question  preeented  by  this 
rseord  is,  whether  the  defendant  may,  in  the  oonstruotton  of  its  streets,  ool- 
ket  surface  water,  and  then,  by  means  of  drains  and  conduits,  discharge  it  in 
Toiaine  npon  the  land  of  an  adjoining  proprietor.  From  the  authorities  be- 
fsfe  cited,  it  makes  no  difference  whether  this  particular  qnestion  is  tried 
by  the  rules  of  the  civil  law  or  by  what  b  called  the  common«law  rule.  The 
result  is  the  sajne;  for  either  line  of  decisions  rules  this  question  against  ds- 
fsndant.** 

Doubtless  the  grading  of  a  street  may  to  some  extent  Increase  the  flow  of 
surface  waters  npon  contiguous  premises  without  involving  municipal  liabil- 
ity, ss  where  the  waters  flowing  from  a  street  as  graded  run  upon  and  over 
premises  whioh  they  did  not  before  reach,  or  a  street  embankment  or  cut 
censed  waters  to  escape  somewhat  more  or  less  rapidly  than  before,  or  at  a 
different  point;  bnt  the  proposition  that  waters  may  lawfully  be  concentrated 
tad  thrown  upon  the  lands  of  private  proprietors  is  no  longer  tenable.  If  a 
street  is  out  through  a  hill  to  conform  it  to  the  grade  as  established  by  a 
annicipality,  and  by  reason  of  such  cut  and  corresponding  cuts  in  other 
streets  waters  are  discharged  npon  lands  which  they  did  not  before  reach, 
sod  in  greatly  increased  quantities,  the  city  is  not  answerable,  for  the  rea- 
son that  it  has  bnt  pursued  the  authority  vested  in  it  by  law,  and  has  not 
esncentrated  surface  waters  by  means  of  any  culvert,  artificial  drain,  or 
other  appliance,  and  then  cast  them  upon  private  property;  bnt  the  rule  is 
otherwise  if  the  streets  as  cut  reach  a  swamp  or  reservoir  into  which  a  nat- 
srsl  watercourse  flows,  and  thus  result  in  draining  its  waters  upon  lands 
within  the  city:  Town  of  Unum  v.  Durbea,  38  K.  J.  L.  21.  And,  generally, 
when  surface  waters  have  not  been  concentrated  by  bringing  them  together 
ia  culvert  or  drains,  and  any  change  or  increase  in  the  flow  thereof  resulted 
■olely  from  the  grailing  of  the  streets,  whether  such  grading  consists  of  an 
emljankment  or  cut,  and  not  from  a  plan  or  device  having  in  view  the  con* 
Mntration  or  change  in  the  place  of  discharge  of  surface  waters,  such  injury 
••  results  is  incidental  and  consequential,  for  which  there  is  no  redress  by  ac- 
tion against  the  city:  Miller  v.  MorrisUnon^  47  N.  J.  Eq.  62;  affirmed  iS 
N.  J.  Eq.  645;  Field  v.  Wesi  Orange,  46  N.  J.  Eq.  183;  RyddkH  T.  SU  Lomia, 
tt  Mo.  497;  14  Am.  St  Rep.  651. 

The  Liability  qf  a  MunicipaUly  for  a  Nuimmee  created  by  its  act  or  ne- 
glect is  well  established.  In  most  of  the  cases  in  whioh  any  attempt  has 
been  made  to  prevent  the  enforcement  of  this  liability,  the  immunity  of  the 
city  has  been  placed  upon  the  ground  that  the  alleged  nuisance  aross  from  a 
defect  in  the  plan  of  a  street  or  of  a  sewer  therein,  and  that  ss  the  adop- 
tioo  of  such  plan  involved  the  exercise  of  judicial  or  legislative  functions, 
se  liability  could  result  from  an  error  in  exercising  them.  Whenever  the 
■sisanoe  complained  of  results  in  the  direct  injury  of  property,  the  liability 
•f  the  oity  cannot  be  eeeap^d  on  the  ground  that  the  injury  arose  from  a  de- 
list cr  emv  ia  the  plan  oif  the  work,  and  not  from  negligence  in  its  exeen* 
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tion.    Tbas  in  Kew  York,  a  •ewer  wm  pUanad  and  wmatmdbtd  with 
lateral  Mwen  oonneoted  with  it^  and  the  oapaoity  of  the  main  m&\ 
entirely  inadequate  to  "oarry  off  the  aoonmnlatione  of  water  and 
drawn  into  it»  and  the  reenlt  wai»  that  at  times  of  heavy  rain  and  meltliic 
■now,  the  collected  eewerage^  being  obstraeted  in  its  flow,  was  forced  throogh 
the  man-hole,  and  inandated  the  diatriot»  inTolring  seriona  injury  to  pro^ 
erty.**    An  action  waa  bronght  by  a  peraon  whose  proper^  was  injured^ 
and  by  way  of  defense  it  was  insisted  that  as  the  damage  complained  cf 
was  occasioned  by  a  defect  in  the  plan  el  the  sewer,  the  plaintiff  wna  witli* 
oat  redress.  In  overruling  this  defense^  the  oonrt  of  appeals  said:  **  Wa  anter> 
tain  no  doubt  as  to  the  liability  of  the  defendant  for  the  damages  ooeaaionad 
by  the  defects  of  the  sewer,  and  think  it  rests  npon  principles  not  oonflietiDf 
with  thoM  announced  in  any  reported  cas%  bnt  snbstantiaUy  in  hannonj 
with  all  of  them.    Municipal  corporations  have  quite  inva^Uy  boon  hold 
liable  for  damages  occasioned  by  acts,  resulting  in  the  creation  of  pnblie  or 
private  nuisancesi  or  for  an  unlawful  Ontry  upon  the  premises  of  anothoTp 
whereby  injury  to  his  property  had  been  ocowioned:  BaiUmort  He.  M»IL  Oiu, 
V.  Fi/ih  Baptist  Church,  108  U.  8.  817.  This  principle  haa  been  nniforml j  ap. 
plied  to  the  act  of  such  corporations  in  oonstructing  streets,  sewers^  dmiaa. 
and  gutters,  whereby  the  surface  water  of  a  large  territory^  which  did  not 
naturally  flow  in  that  direction,  was  gathered  into  a  body,  and  thus  preeipi- 
tated  upon  the  premises  of  an  individual,  oocasioniug  damage  thereto:  Bprmm 
V.  CUy  of  Cohoes,  67  m.  Y.  204;  BasiabUy.SfracHse,  8Htta,687;  72N.  Y.  64| 
Noonanr.  CUp  of  Albany,  79  N.  Y.  470,  475;  86  Am.  Rep.  540;  Beaekr.  CUg 
qf  Elniira^  22  Hun,  158;  Field  ▼.   Wni  Orange^  86  K.  J.  Eq.  188;  on  np. 
peal,  37  N.  J.  Bq.  600;  45  Am.  Hep.  670.    We  are  also  of  the  opinion  that  th* 
exercise  of  a  judicial  or  discretionary  power,  by  a  municipal  corporatloii^ 
which  results  in  a  direct  and  physical  injury  to  the  property  of  an  Individ- 
nal,  and  which  from  its  nature  is  liable  to  be  repeated  and  continnons^  bwi 
is  remediable  by  a  change  of  plan  or  the  adoption  of  prudential  measnr«% 
renders  the  corporation  liable  for  such  damages  ss  occur  in  eonsequenon  of 
its  continuance  of  the  original  cause  after  notice,  and  an  omission  to  adopt 
auch  remedial  measures  as  experience  has  shown  to  bo  necessary  and  propors 
Wood  on  Nuisances,  sec.  752.    While  in  the  present  case  the  eorporatioii 
was  under  no  original  obligation  to  the  plaintiff  or  other  ottiiens  to  bnild  m 
sewer  at  the  time  and  in  the  manner  it  did,  yet,  having  exercised  the  power 
to  do  so^  and  thereby  created  a  private  nuisance  on  hia  premises^  it  incnired 
%  duty,  having  created  the  necessity  for  its  exercise,  and  having  the  power 
to  perform  it»  of  adopting  and  executing  such  measures  as  ahoald  abate  the 
nuisance^  and  obvinte  damage:  PJumxp  v.  QUff  <^  Augtuta,  47  GNl  280^  288; 
Bym€t  V.  CUp  of  Coftoes,  67  N.  Y.  204;  BastabU  v.  8yra/c^m,  8  Hun,  687;  72 
N.  Y.  64.    It  is  a  principle  of  the  fundamental  law  of  the  state,  that  the  prop- 
erty of  individuals  cannot  be  taken  for  public  nse  except  npon  the  condition 
that  just  compensation  be  made  therefor,  and  any  statute  oonferring  power 
upon  a  municipal  liody,  the  exercise  of  whioh  results  in  the  appropriation,  do« 
struotion,  or  physical  injury  of  private  property  by  such  body,  is  inoperative 
and  ineffectual  to  protect  it  from  liability  for  the  resultant  damages,  nnless 
some  adequate  provision  is  contained  in  the  statute  for  making  such  oompensa* 
tion.  The  immunity  whioh  extends  to  the  consequences^  following  the  exereisa 
of  judicial  or  discretionary  power,  by  a  municipal  body  or  other  hmotionMy, 
preeuppoees  that  such  consequences  are  lawful  in  their  oharaotai^  and  that  the 
net  performed  might  in  some  manner  ba  lawfully  anthoriasd.    WhiA  Moh 
power  ean  be  exorcised  so  as  not  to  create  a  nnisano%  and  doit  aol  raqviio 
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Hw  Appropriation  of  priTata  piuyeftjp  to  effeofeaato  it,  tfao  power  to  make 
nok  an  approprtation  or  erealo  Moh  nniaance  will  not  be  inferred  from  tho 
grant.  Where,  however,  the  acts  done  are  of  such  a  nature  as  to  oonstitnto 
a  poaitivo  invaaioa  of  the  individnal  rights  gnaranteed  by  the  constitution, 
kgislatiro  saaction  is  ineffectual  as  a  protection  to  the  persons  or  corpora- 
tion performiD^  such  acts  from  responsibility  for  their  consequences:  Rod' 
dify.  Mayor  ete.^  4  N.  Y.  195;  6S  Aol  Dea  357  **:  Sei/erl  ▼.  CUy (tf  Brooklyn. 
101  N.  T.  136;  54  Am.  Rep.  664,  668.  8o  in  Missouri,  where  a  system  of 
sewers  was  no  planned  that  it  discharged  the  contents  of  the  sewer  into  a 
small  mnning  stream  of  water  near  the  plaintiff's  residence,  producing  a 
sickening  atench  upon  his  premises,  the  city  was  held  liable,  the  court  say- 
lag:  "Concoding  full  effect  to  the  authority  conferred  by  the  city's  charter 
to  establish  the  system,  yet  it  falls  fsr  short  of  legalising  the  municipal  acta 
bora  in  qaestion.  Tha  power  granted  was  general  It  did  not  ezpres^ily  in- 
dicate and  sanction  the  particular  arrangement  or  plan  adopted.  Hence  tha 
power  it  has  must  be  regarded  as  subject  to  the  just  limitation  forbidding 
its  ezerctao  in  such  manner  as  to  create  a  nuisance  injurious  to  privato 
rights  of  property,  where  such  a  consequence  is  not  a  necessary  result  of  ez- 
eroising  the  power**:  Bdmxmdton  r.  Moberly,  98  Mo.  523;  ffwjkes  t.  Fond  dm 
Lme.  73  Wis.  380;  Stoddard  ▼.  Saratoga  Sprtnga.  127  N.  Y.  261.  Though  a 
municipality  in  its  control  of  sohool-honse^  and  school  property  for  most 
purposes  exercises  goTernmental  functions,  and  for  a  nefl^ligenoe  in  their  ez« 
eieise  oannot  be  held  answerable,  yet  if  it  so  fills  in  a  school  lot  as  to  inflict 
injury  upon  the  property  of  a  priyate  proprietor,  it  is  answerable  to  him 
therefor:  Miles  r.  Wortxsier.  164  Mass.  511;  26  Am.  St.  Rep.  264. 

Though  a  city  is  liable  for  creating  a  nuisance  whereby  injury  results  to  a 
dtiaen,  a  different  result  attends  its  failure  to  exercise  powers  which,  if  exer- 
cised, might  hare  resulted  in  the  prerention  or  abatement  of  a  nuisance 
created  within  its  limits  and  maintained  upon  private  property,  but  to  which 
neither  it  nor  its  officers  contributed.    Thus  municipalities  are  usually  given 
power  to  abate  nuisances,  and  from  the  failure  to  assert  such  power  nui- 
sances may  continue,  and  their  continuance  involve,  either  directly  or  in- 
directly, serions  injury  to  private  proprietors.      The  latter,  however,  are 
without  means  of  redress  by  civil  action  against  a  city.     The  power  of  aliat- 
ittg  a  nnisanoe,  or  of  determining  whether  it  shall  be  abated,  is  judicial,  and 
the  failare  to  exercise  it»  if  not  corrupt,  cannot  give  any  right  of  action  to  a 
person  soffering  injury  therefrom:  Jame$  t.  Harroddmrg,  85  Ky.  191;  7  Am. 
St.  Rep.  689;  Daifk  v.  CUg  CoumU  </  Monigonmyt  51  Ala.  139;  23  Am.  R^p. 
645;  MiU  ▼.  CharfoUe,  72  N.  G.  55;  21  Am.  Rep.  451;  Foraylh  ▼.  AUanta,  45 
Qa.  152;  12  Am.  Rep.  576;  Bhfra  t.  AvguMa,  65  Ga.  376;  38  Am.  Rep.  787. 
We  are  not  able  to  reconcile  with  the  principles  here  stated  the  decision  in 
Taghr  t.  Moffor  t^f  Cumberland,  64  Md.  68,  54  Am.  Rep.  759,  affirming  that 
the  using  of  pnUio  streeti  for  ''coasting  on  the  snow  "  is  a  nuisance,  and 
that  for  want  of  diligeaoe  and  vigor  in  suppressing  it  a  city  may  be  answer- 
able.    Poesibly  the  judgment  in  this  case,  and  that  in  Majfor  of  Baltimore  v. 
MarHott.  9  Mdl  160^  npon  which  it  was  founded,  may  be  sustained  npon  the 
principle  that  the  city  had  assumed  the  duty  of  keeping  the  public  streets 
within  its  limits  free  from  danger,  through  its  negligence,  to  persons  lawfully 
■sing  thens,  and  that  it  had  not  performed  this  duty  in  those  cases.     In 
Bmford  ▼.  Grand  BapidM,  58  Ifiek.  98,  51  Am.  Rep.  105,  a  city  was  sought 
ts  be  ksld  liable  for  injuries  resoiting  to  plaintiff  from  his  horse  being  run 
into  and  injured  by  a  vehicle  ''used  in  coasting,  and  called  a  bob,**  the  uje  of 
Hsk  Tskiols  at  the  place  where  the  injury  oooorced  having  been  sanouoiied 
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by  a  municipal  ordinanoa  parmitttng  ooaitiag  an  oartain  dadgaated 
Jadgo  Ciioley,  in  an  abla  opinion,  rafeiring  ta  tha  anlhoiUias  npoa  tha 
jeoti  reached  the  conolasion  that  ae  ooasting  waa  aal  naoeenrily  a  nai 
the  manicipality  might  ezeroiaa  a  disoration  in  laipael  to  permittiiig  it^  mad 
fiould  not  be  held  liaUe,  avaa  thoagh  Um  diaorattoa  had  beta  erroaaoaaly 
axercUed. 

Sdtook  ffnd  School  Proper  if.  —  Oitiei»  in  holding  and  matntatning  pn^arty 
oaod  for  publio  ■choob>,  a*  n  ell  ae  in  performing  all  other  duties  impoaed  apoa 
them  in  respect  to  sach  aahoolst  are  regarded  aa  acting  **  with  a  sole  riaw  fea 
the  general  beuefit^  and  under  the  reqoiremant  or  authority  ^  gaaaral  lawa. 
In  such  cases,  in  the  absence  of  Any  statute  which  directly  or  by  implioation 
gives  a  private  remedy,  no  action  lias  in  favor  of  a  person  who  has  raceivad  aa 
injury  in  consequence  of  a  negligent  or  defective  performance  of  tha  pablia 
aervica  ":  Howard  v.  VKometfer,  153  Maaa.  426;  85  Am.  8t  Rep.  Ml.    fienoa 
no  recovery  can  be  had  against  a  city  for  injories  received  by  a  child  who 
attended  a  public  school,  by  reason  of  the  ansafe  condition  of  a  stairoaaa  cr 
other  part  of  aacboolhouae:  HiU  j.  Bottom,  122  Maaa.  344;  83  Aaa.  Bap.  S32; 
Wixon  V.  Newport^  13  R.  I.  454;  43  Am.  Rep.  35;  or  from  a  dangerooa  azoava- 
tion  m  a  achool  lot:  Fkneh  v.  Tokdo  Board  ^BdueaHon,  SO  Ohio  St  37;  27  Am. 
Rep.  414; Fiori t.  SL  LowU,  69 Mo.  341;33 Am.  Rep.  504;  Bigeiowr. ImkabUmio 
o/Rimdolphf  14  Gray,  541;  or  for  negligence  in  bleating  rocka  in  azcaTating 
for  tiie  foundation  of  a  aobooUhouae,  by  arhioh  a  traveler  waa  injured  while 
lawfully  uaing  the  public  highway:  Howard  w,  Gi^  ^  IForeeiter,  153  Maaa 
426;  25  Am.  St.  Rep.  461.     If  the  commissioaera  or  other  persona  having 
the  control  of  the  public  achoola  or  of  achool  property,  though  appointed  by 
the  mayor  of  the  city,  were  **  viiated  with  full  power  and  aathoraty  to  nian« 
age  and  control  the  educational  intereata  of  tha  entire  mnnicipality,  and  to 
appoint  all  anbordinate  oflSoers  and  employees,  who  ware  aubject  to  their  gor- 
ernment  and  control  ezduaively,  and  were  their  aerranta  and  anbordinatai^* 
and  in  the  discharge  of  their  dntiea  are  not  amenable  to  the  municipality  in 
any  reapect,  ita  liability  may  alao  be  denied  on  that  gronnd.     Hence  wbara 
the  educational  department  ia  under  the  control  of  commiaaianera,  and  a 
part  of  a  building  leaaed  by  them,  and  occupied  for  a  nennal  echool,  ia  allowed 
to  get  out  of  repair,  by  reaaon  of  which  foul,  dirty  water  la  permitted  to  run 
down  into  the  lower  part  of  the  building  and  to  injnra  property  there  sita* 
ated,  there  cannot  be  any  recovery  againat  the  city:  Sam  ▼•  Now  lerl^  76 
N.  T.  459. 

Fire  J}€partmenL  —-Nearly  all  citiea  toka  acme  raeaaurea  intended  lor  Iba 
better  protection  of  property  fromdeatmction  by  Are.  These  meaenraa  gaa- 
orally  conaiit  partly  of  meana  adapted  to  keeping  on  hand  and  famiahiag  an 
adequate  aupply  of  water,  and  partly  in  having  a  fire  department  with  appli- 
anoea  to  be  naed  by  it  in  azttnguiahing  firea.  The  claim  ia  often  made  that 
the  plaintiff  haa  auffered  loaa  from  the  destruction  of  bia  property  by  fire 
which  would  not  have  occurred  had  the  aupply  of  water  been  adequate,  or 
bad  the  fire  department,  or  aome  officer  thereof,  not  been  gnUty  of  eome  aegli* 
gence,  and  therefore  that  the  city  ahonld  be  held  anawerable  for  the  Ices 
reuniting  from  the  negligence  of  itaelf  or  ito  officera  or  aervanta;  and  ao  far  m 
we  are  aware,  thia  claim  haa  alwaya  been  auoceaafuUy  met  by  the  clatm  en 
the  part  of  the  city  that  in  what  it  did  it  azerciaed  diacratianary  govera* 
mental  funetiona  for  the  benefit  of  the  pnblic^  and  not  for  ita  pfivato  advaa* 
tage,  and  therefore  that  it  could  not  incur  any  liability.  Henaa  tta  liability 
cannot  be  eatobliahed  by  proof  that  loaa  reenlted  to  plaintiff  from  ito  neglool 
to  not  providing  a  snfficiant  aupply  of  water,  or  from  abutting  off  the  water 
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•ad  DO*  tarniag  it  on  irhaa  raquirad,  or  in  faitiag  to  famiah  proper  ciBt«m% 

ongiuaa^  or  other  applianoes»  or  from  any  failare  to  Moert  or  employ  any 

power  or  anthority  veeted  in  it  by  law:  MemM  t.  Wheelmfft  28  W.  Va.  233; 

«7  Am.  Bepw  664;   Wrighi  v.  Ang^uUt,  78  Oa.  241;  6  Am.  8t  Rap.  266; 

fFAeeUr  ▼.  CindntuMti^  19  Ohio  St  19;  2  Am.  Rep.  808;  Black  ▼.  CUgqfColum' 

f4a,  19  S.  a  412;  45  Am.  Rep.  785;  Robii^Bm  ▼.  EMnsvilk,  87  IqcU  334;  44  Am. 

Rep.  770;  Nicktraom  t.  BridgepoH  H.  Co..  46  Conn.  24;  33  Am.  Rep.  1;  ^riaib- 

mtger  t.  EvammiUe,  29  lad.  187;  Tainier  ▼.  Waree$ier,  123  Maaa.  311;  25  Am. 

Rep.  90;  UelUrw.  Sedaiia,  63  Mo.  159;  14  Am.  Rep.  444;  Omni r.  Mrk»  69  Pa. 

St.420;8Am.  Rep.  272; /VMter  ▼.  LookmU  Ifaler  Co.,  3  Lea.  42;  norbyahow- 

lag  any  negligent  aet  on  the  part  of  an  offioar  of  the  fire  department  resulting 

in  loei^  either  by  eontribating  to  the  deatmotion  of  property  by  flre  or  the 

damage  of  tba  plaintiff  in  other  reapeota:  Ha^  ▼.  MUwA,  33  Wia.  314;  14  Am. 

Rep.  760;  WUeo» ▼.  Chfeag^,  107  liL  334;  47  Am.  Rep.  434;  WUdr.  Patentm,  47 

N.  J.  U  406;  BurriU  r.  Auifuata,  78  Me.  118;  57  Am.  Rep.  788;  Onibe  ▼.  Si. 

Paul,  34  Mian.  402.    Therefore  he  cannot  reoorer  on  the  groood  tha^  through 

negligenee  of  n  person  acting  in  the  department^  a  ooUiiion  ooonrred  between 

a  Tehiele  oontroUed  by  anoh  peraoo  and  a  Tehiole  in  whieh  plaintiff  waa 

lidiag,  or  beoanae  plaintiff  waa  negligently  mn  orer,  and  therein  anffered 

paraoaal  injuries:  AUxander  r.  VkMwrg^  68  Miaa.  564;  Hogwd  ▼.  Np»  iM- 

ybni,  16  Gray,  297;  JmoeU  t.  i\^eia  Uw^ok.  38  Oonn.  368;  9  Am.  Rep.  382f 

WUooat  ▼.  Chicago,  107  IIL  334;  47  Am.  Rep.  434;  or  waa  hurt  by  the  buret- 

ing  of  a  hoee:  Fiaker  ▼•  Boatm,  104  Maaa.  87;  6  Am.  Rep.  196;  er  by  slipping 

and  falling  upon  ice,  resulting  from  water  being  permitted  to  aaeape  from  a 

hydrant:    WeUh  t.  BuUand,  56  Vt  228;  48  Am.  Rep.  762;  or  by  negligently 

■mintainiiig  a  door  in  an  engine-hooae^  so  that  it  opened  upon  and  atruok 

paasing  pedeatriaaa:  Kks  t.  JSrie,  135  Pa.  St.  144;  20  Am.  St  Rep.  867.    So 

munioipal  liability  cannot  be  estaUUahed  by  proof  that  the  fire  department^ 

or  aooio  member  thereoft  needleasly  or  negligently  aansed  the  deatraotioa 

•f  plaintiff 'a  property*  whether  auoh  deatmotion  areae  from  the  negligent 

management  of  some  appliance  or  from  a  miataken  judgment  in  ordering  the 

deatmotion  d  property  to  arreat  an  eziating  conflagration:  Dunbar  r.  Sam 

Frandtea,  1  CSal.  355;  FsM  w.  Jka  Mahm,  39  Iowa.  575;  18  Am.  Rep.  46; 

Tm^or  r.  Pifmouik^  8  Met  462;  ffa^  r.  OMoih,  S3  Wia.  314;  14  Am.  Rep 

760|  WUl^w.  OorfeKen.  2  QUI  (S.  C.) 571|  MtDomMw.  iM  Wimg,  IS  Minn. 

38. 

ITaler-ieoHfci.  —-It  nmy  be  that  water- wurka  were  owned  Iqr  the  city,  and 
that  it  famished  water  to  ita  inhabitaate  for  n  compensation,  and  asaamed  in 
oonaeotion,with  auchworka  the  du^  of  kaving  en  hand  an  adeqnato  supply 
of  water  and.  suitable  hydranta  and  other,  appliaaoea  for  nae  in  eztiaguiahing 
fiies^  and  then  the  qnestioa  ariaea  whether  the  municipality,  bocaaae  ef  its 
deriving  proAt  from  its  water-eapply  ayatem,  is  answerable  for  the  ae^i* 
genoa.or  other  wrong  el  its  officers  and  eervants  acting  within  the  scope  of 
thsir  dntieo.  In  performing  the  duty  of  supplying  water  for  uae  in  eztin« 
guiahing  flres^  wo  think  the. authcritioa. agree  in  denying  municipal  liability 
far  nogligenQe,  whether  it  results  in  an  inadequate  anpply  of  water  or  in 
cauaing  the  aupply  to  be  unavailing,  owing  to  the  abaenoe  or  nonorepair  of 
aome  neoeeaary  appliance.  Thia  duty  ia  governmental  in  ita  character, 
not  uadortakea  for  the  benefit  of  the  municipality,  and  cannot  be  performed 
without  oxeroiaing  quad  judicial  or  legielative  funetiona  out  of  the  wrongful 
er  negligent -eieioiae  of  which  it  ia  universally  conceded  no  liability,  to  a 
eivU  action  can  ariaes  MmM  v.  Whteiing,  28  Va.  233;  57  Am.  Rep.  664; 
^id«k  T.  {MmiM<  19  8.  a  412;  45  Am.  Rep.  785;  iSodiatcii  v.  Ci^q^Arana- 
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fdUe,  87  Ind.  334;  44  Am.  Rep.  770.  If,  howerer,  through  the  neglect  of  aa 
officer  hayiag  control  of  the  water-anpply  system,  other  iojnries  reealt^  of  m 
private  nature,  the  authorities  do  not  agree  as  to  whether  a  city  U  atiswer« 
able  therefor  or  not.  Thus  in  New  Hampshire,  where  a  horse  was  fright- 
ened by  a  stream  of  water  thrown  from  a  hydrant  which  was  being  tsstsd  by 
firemen,  and  an  action  was  afterwards  commenced  to  recover  oompensatioa 
for  injuries  received,  and  the  claim  was  made  that  the  persons  in  charge  of 
the  hydrant  had  been  guilty  of  negligence  which  was  the  proximate  cause  of 
the  injury  to  plaintiff,  the  right  to  recover  was  denied,  partly  upon  the  ground 
that  the  officers  in  charge  of  the  hydrant  "were  public  officers,  amenable  to 
law  for  their  conduct^  and  not  under  control  and  direction  of  the  city,** 
and  partly  npon  the  ground  that  they  were  in  the  discharge  of  a  publio 
duty  from  which  the  city  received  no  advantage.  Upon  this  latter  topio 
the  court  said:  *'  It  is  claimed  by  the  plaintiff  that  the  act  empowering  th* 
city  to  introduce  water  conferred  special  privileges  on  the  defendants  and 
their  inhabitants,  and  is  one  from  which  the  city,  in  its  corporate  charaoter 
receives  special  benefits  in  the  way  of  rents  and  tolls  for  the  use  of  the  water, 
and  thereby  the  duty  is  imposed  of  protecting  indtvidnals  from  injury  aris- 
ing from  a  negligent  nse  of  the  privileges  so  conferred.  Oonceding  this  tm 
be  nOf  it  does  not  appear  that  the  doctrine  has  any  application  to  this 
The  act  from  which  the  injury  arose  was  the  nse  of  a  hydrant  with  h< 
tached,  constructed  for  use  in  extinguishing  fires,  and  nnder  the  control  of 
the  fire  department,  an  independent  branch  of  the  city  government.  No 
toll,  or  rent,  or  special  advantage  accrues  to  the  defendants  in  their  oorpo- 
rate  capacity  for  the  nse  of  the  hydrants  for  such  purposes,  but  a  tax  is  laid 
for  supporting  the  use.  For  the  use  of  the  water  by  individuals,  for  domastio 
and  other  purposes,  an  annual  rent  is  paid  or  may  be  exacted*  The  lue  of  the 
water  from  the  hydrants  is  a  public  use,  enjoyed  in  common  by  the  people^ 
and  from  which  the  city  in  its  corporate  capacity  receives  no  special  adran* 
tage;  and  in  the  absence  of  a  statute  giving  the  action,  the  defendants 
cannot  be  made  liable  for  any  neglect  of  duty  in  respect  to  each  publio  nsa  ": 
Edgerl^  v.  Concord,  62  N.  H.  8;  13  Am.  St  Rep.  633.  Perhaps,  however,  the 
weight  of  authority  with  respect  to  the  liability  of  a  sity  for  negligence  of 
its  water  commissioners,  or  other  officers  or  agents  intrusted  with  the  duty 
of  planning  and  keeping  in  repair  a  system  of  water,  is  affirmed  and  enforood 
under  substantially  the  same  cireumstanoes  as  is  the  liability  for  negligence 
In  performing  the  duty  of  keeping  safe  in  condition  the  publio  streets,  and 
therefore  whosoever  is  injured  in  person  or  property  by  negligence  in  main* 
taining  or  operating  such  works,  or  in  the  nse  of  water  therafrom,  or  for 
negligenoe  or  want  of  skill  in  their  constmotion  or  operation,  may  reeover  of 
thft  city  for  suoh  injuries^  unless  they  merely  arise  from  negligenoe  in  rela- 
tion to  the  publio  duty  of  furnishing  water  to  extinguish  fires.  Hence  an 
action  may  be  maintained  when  injury  has  resulted  from  negligenoe  of  the 
water  oommissiouers,  whereby  a  public  highway  was  made  unsafe:  ilMradt  v. 
Triyp,  11  R.  I.  141;  23  Am.  Rep.  434;  Hand  v.  BrookUm^  126  Mass.  324;  «r 
land  was  fioo<led  by  a  dam  breaking,  through  want  of  skill  in  ita  oonstrua- 
tion:  BaiUy  ▼.  Mayor  </  ^ew  York,  3  Hill,  631;  38  Am.  Dea  689;  or  work* 
men  were  injured  by  negligently  omitting  precautions  for  their  safetyt 
Connolly  v.  Waltham,  Mass.,  May  10,  1892;  81  N.  B.  Rep.  802.  In  a  ease  in 
which  a  city  was  sued  to  recover  for  damages  arising  from  the  death  of  plain- 
tiff's intestate  from  drinking  impure  and  nnhealthfnl  w^er  from  a  pnUie 
well  belonging  to  the  defendant,  and  in  which  its  liability  was  denied  on  the 
ground  that  it  had  not  been  guilty  of  negligence,  the  oonrt  assumed  that  had 
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■flgligeiiM  existed,  liability  to  respood  in  damages  might  hare  reralted,  iay« 
ing  "The  eity  was  not  an  insurer  of  the  quality  of  the  water,  and  bound  un- 
der all  cirenmstanoes  to  keep  it  pure  and  wholesome.  This  is  not  claimed* 
It  owned  this  well  as  it  owned  its  other  property  kept  for  public  use,  such  as 
streets^  parks,  and  public  buildings;  and  it  owed  the  duty  of  reasonable  dili- 
gence to  care  for  it  as  it  was  bound  to  care  for.  such  other  property  **:  Dana- 
Aerr.Ci^o/Brvoki^n,  119  N.  Y.  250. 

PoUee  DeparimenL  —  Municipal  corporations  are  usually  required  by  their 
ehartera  or  by  general  law,  and  sometimes  by  both,  to  have  a  police  depart- 
ment, and  by  its  aid  to  promote  public  health  and  morals,  to  better  provide 
for  personal  security  and  the  preservation  of  rights  of  property,  and  to  sup- 
orime  by  watchfulness  and  skill,  both  by  preventing  its  commission 
by  apprehending  and  punishing  thoee  who  commit  it.     All  these  dutiee 
dearly  of  a  public  character,  and  so  far  as  we  are  aware,  no  city  hss  erer 
been  held  answerable  for  any  wrong  or  negligence  on  the  part  of  the  officers 
to  whom  their  performance  is  deputed.     The  city  is  not  liable  for  injuriet 
•olEBred  from  the  inadequacy  of  its  police  force,  whether  resulting  from  it* 
not  calling  into  its  serrice  a  sufficient  number  of  men,  or  from  the  negligence 
or  inattention  of  thoee  whom  it  euj^ages  in  such  services:  Hannon  v.  Agnei^f 
W  N.  T.  43S;  Dewey  v.  Detroit^  15  Mich.  307;  OdeU  v.  Sehroeder,  58  III  363; 
FraHer  r.  Lexington^  13  K  Mon.  559;  56  Am.  Dec.  585;   Woiiep  v.  Columbia^ 
88  Ma  106;  LafayeOe  r.  Timberlake,  88  Ind.  33a     Nor  is  a  municipality 
answerable  for  any  wantonness,  recklessness,  or  other  wrong  committed  by 
a  poUoeman  while  in  the  discharge  of  his  duty.     He  is  regarded  as  an  agent 
or  servant  of  the  law,  or  of  the  state,  rather  than  of  the  city,  and  hence  it  is 
not  responsible  for  his  acts.     "Police-officers  can  in  no  sense  be  regarded 
ss  sgeots  or  servants  of  the  city.     Their  duties  are  of  a  public  nature. 
Their  appointment  ii  devolved  on  cities  and  towns  by  the  legislature  ss  a 
convenient  mode  of  exercising  a  function  of  government;  but  this  does  not 
lender  them  liable  for  their  unlawful  or  negligent  acts.    The  detection  and 
arrest  ol  offenders,  the  preservation  of  the  public  peace,  the  enforcement  of 
the  laws,  and  other  similar  powers  and  duties  with  which  police-officers  and 
constables  are  intrusted,  are  derived  from  the  law,  and  not  from  the  city  or 
town  ander  wiiich  they  hold  their  appointment.     For  the  mode  in  which 
they  exercise  their  powers  and  duties,  the  city  or  town  cannot  be  held  lia- 
ble": BuUrkk  v.  Laweil,  I  Allen,  172;  79  Am.  Dec  721;  Burch  v.  Bard- 
wkk^  30  Gratl  24;  32  Am.  Rep.  640;  CalioeU  v.  City  of  Boone,  51  Iowa,  687; 
33  Am.  Rep.  154;  Bowdiieh  v.  Boston,  101  U.  8.  16;  Atwater  v.  BnUimore,  31 
Md.  462;  EUioU  v.  Phiiadelphia,  75  Pa.  8t  347;  15  Am.  Rep.  591;  NorrU- 
town  V.  FUxpalnek,  94  Pa.  St  121;  39  Am.  Rep.  771;  Campbells.  Montgomery^ 
53  Ala.  527;  25  Am.  Rep.  656;  Peters  v.  Lituiaborg,  40  Kan.  654.     Therefore, 
a  city  is  not  liable  for  the  use  of  excessive  force  by  its  policemen,  or  for  their 
assanlt  or  battery  upon,  or  shooting,  or  other  abuse  of,  a  prisoner  or  other 
person:  Bvttrick  v.  Lowell,  \  Allen,  172;  79  Am.  Dec  721;  CaltoeU  v.  dty  of 
Boom,  51  Iowa,  687;  33  Am.  Rep.  154;  MoffiU  v.  AsheviUt,  103  N.  C.  237;  14 
Am.  St.  %ep.  810;  WkUJteU  ▼.  Paris,  84  Tex.  431;  31  Am.  St  Rep.;  nor  for 
their  unlawful  seixore  of  property,  whereby,  or  through  their  negligence,  it 
is  lost  or  misappropriated:  S^UoU  v.  CUy  <if  Philadelphia,  75  Pa.  St.  547;  15 
Am.  Hep.  591;  Fox  v.  Northern  Liberies,  3  Watts  9t  S.  103;  Dargan  v.  May^ 
tifMobUs.  31  Ala.  469;  70  Am.  Dec  505;  SlewaH  v.  CUy  ^  New  Orleans,  9 
1a,  Ann.  461;  61  Am.  Dec  218,    Nor  is  it  material  that  the  policeman  for 
wboee  wrongful  aet  oompensation  is  sought  was  acting  under  a  municipal  or* 
jiuanfi*^  and  in  an  attempt  to  enforce  its  pcovisionl^  cr  to  apprehend 
AM.  91.  Bar.,  Vol.  XXX.-2e 
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ftMoaad  0f  Tiolating  iham.  '*  Tlia  tnthority  to  Miaot  by-lawi  ii  delegated  to 
tha  eitjr  by  tka  aovaraiipi  powar,  and  tha  axareise  of  tha  authority  giv'aa  to 
aaoh  anaotmaDta  tha  aama  forea  and  effect  aa  if  they  had  bean  paaaad  directly 
by  the  lagialatnra.  They  are  pobiio  Uwa  of  a  local  and  limited  operation* 
deaigaad  to  aecara  good  order  and  to  provide  for  the  welfare  and  comfort  of 
the  inhabitanta.  In  their  enforcement^  therefore^  police-offioera  act  in  their 
pobiio  capacity,  and  not  aa  agenta  or  aenriuita  of  the  city  *:  Butiriri  r.  Lat^ 
ett,  1  Allen,  172;  79  Am.  Deo.  781;  CalweU  r.  CUy  qf  Botme,  51  Iowa»  687; 
83  Am.  Rep.  IM;  MogUi  w.  A^evtUe.  108  N.  O.  237;  14  Am.  St.  Rep.  810l 

A  Qkff  Jail  or  Other  PrUom  ia  nanalty  in  charge  of  policemen,  and  in  pro- 
Tiding  and  kee|dng  it  in  repair  a  municipality  manifaatly  exerdaea  dotieo 
of  the  tame  pmblie  eharacter  aa  when  it  providaa  a  police  department.  If 
any  policeman  or  officer  ahonld  be  guilty  of  mistreatment  of  a  priaoner,  tho 
city  mnat  be  exonerated  from  liability,  vnder  the  anthoritiaa  already  cited 
granting  it  Immunity  from  liability  for  acta  of  policeman.  So  in  providing 
a  prison  and  keeping  it  in  repair,  and  fnmiahing  auppliea  for  ita  inmatea^  it 
exeroiaea  diaoretionary  gorarnmental  functiona,  and  ia  therefore  not  aa- 
awerable  to  one  who  ia  injured  in  health  or  othervrise  by  the  condition  of  the 
prison  or  the  failnra.  to  fnmiah  proper  auppliea  to  the  pei;^na  oonfined 
therein:  U  Ckf  ▼•  CMiconHo,  41  Kan.  828;  18  Am.  St.  Rep.  286;  Jf^^  t. 
AihetUk,  108  N.  a  237;  14  Am.  St  Hep.  810;  Choemorr.  Chrk  Co.,  18  Ga.  97. 

In  the  Mainirtinmg  qf  Abnshotueat  Hoopkahf  amd  WorikMuei,  and  in  prorid- 
ing  for  the  welfare  and  support  of  indigent  persons^  and  for  the  advancement 
of  public  health,  municipalitiea  also  exercise  diacretionaiy  governmental  fnno- 
tiona,  and  are  therefore  not  answerable  in  a  civil  action  for  their  negligence, 
nor  for  that  of  their  officer  or  agents.  Hence  there  can  be  no  recovery  againat 
a  city  on  the  ground  that  ita  health-officera  negligently  expoeed  plaintiff  to 
a  contagiona  disease:  Ogg  r,  CS^  qf  Lantiing,  36  Iowa,  496;  14  Am.  Rep.  499; 
Brovm  r.  Vinalhavm,  86  Me.  402;  20  Am.  Rep.  709;  «or  after  cleaning  a 
vault  on  private  premises,  left  it  q[»en,  in  consequence  of  which  p1aintii( 
without  fault  on  his  part,  fell  into  it  and  waa  injured:  Brffoni  v.  8L  Parnl^ 
88  Minn.  289;  63  Aul  Rep.  81;  or  without  authority  took  poasasaion  of  a 
dwelling-houae,  to  the  exoluaion  of  ita  owner,  and  need  it  aa  a  hospital:  Sprmg 
r.  Hyde  Park,  137  Maaa.  664;  60  Am.  Rep.  884;  Lynde  w.  Rockland,  68  Me. 
809,  814.  A  municipality,  not  guilty  of  negligence  in  aelecting  a  phyaiciaa  or 
anrgeon  for  the  poor,  or  for  the  inmatoa  of  a  hoapital  or  other  pubUc  inatits* 
tton,  ia  not  answerable  to  one  injured  by  his  negligent  or  nnskillful  treatment: 
Bwnmen  v.  Board  qf  Comm*ro,  108  Ind.  262;  68  Am.  Rep.  612;  SherUmrm 
▼.  TfdM  Oi.,  81  Gal.  118;  81  Am.  Dec  161.  And,  generally,  for  any  witmg* 
fnl  ad  or  neglect  of  an  officer  or  employee  in  any  city  hoapital,  almshousa^ 
or  other  oharitable  inatitution,  there  can  be  no  recovery  except  againat  him 
personally:  Uulcairm  r.  /anuviOe,  67  Wis.  24;  Bkhmoml  v.  Loag,  17  Gratt. 
876;  84  Am.  Pec  461;  Murlauffi  v.  Si.  Lfm$.  44  Mc  470,  481;  Btrkto 
HoijpUed  ▼.  Ron,  12  Clark  ft  F.  607;  McDonald  v.  Manafihuetta  Omtral  Hoo- 
fUai,  128  Maaa.  482;  21  Am.  Rep.  629;  Benton  v.  C%  HoepUal,  140  Masa.  18; 
64  An.  Rep.  488;  Perry  r.  House  qf  Rtfuge,  68  Md.  20;  62  Am.  Rep.  486; 
MaxmUkm  v.  Hew  Tork,  62  N.  T.  160;  20  Am.  Rep.  468;  Haight  r.  Hem 
Tork^  24  Fed.  Rep.  83;  Omrran  ▼.  Boeton,  161  Maai.  606;  21  Am.  St.  Rapi 
466. 

ffa  CfUy  hoe  Property,  or  Hngagee  la  on  UwdertaMng  Ae  Ohjeet  ^  WhUk  4s 
Profit  to  itaalf^  ita  liataility  with  reapect  to  auch  property  or  buaineaa  ia  tha  aama 
as  if  it  were  a  private  corporation:  Baiky  v.  Mayor,  8  Hill,  681;  88  Am.  Dec 
889;  Clari  w.  Manekeeter.  62  N.  U.  677.    Hence  if  it  renta  a  building  or  aoma 
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forltoa  thereof,  it  beoomei  answerable  for  negligeDoe  in  respect  to  the  build* 
lag  and  its  eppiutanaaoaa,  and  the  atreeta  and  approaohea  thereto^  to  the  sama 
eitant  aa  tlM  owner  of  other  property  nsed  for  prirate  parpoees;  Warden  r. 
Nem  Bmff^rd,  131  ICaaa.  2S;  41  Am.  Rep.  185;  Mayor  qf  Savannah  y.  CW- 
^■■^  K  Oti,  SM;  M  Am.  Dee.  S98.  If  it  owns  water-works,  and  nndertakea 
te  ""Pply  Mi  inhabitant  with  water  for  some  specified  pnrpoee,  and  nncorera 
a  pipe  bf  whioh  he  receirea  smeh  water,  so  that  it  is  frozen  and  his  snppljr 
eat  cC  the  eity  ia  answerable  in  damagea:  8iodt  r,  BoHon,  149  Mass.  410; 
14  Am.  St.  Rep.  480;  though,  in  one  state  at  leasts  aneh  damage  is  limited 
le  the  aaout  paid  for  the  nee  ef  thewatert  Smlik  r.  FhUadetphia,  81  Plk  St. 
80;  SS  Am.  Rep.  7SL 

Fmn^  effr,  NegBgenet  im  Managemeni  ^f.  — A  eity  owning  or  ia 
of  a  wharf  or  pier,  for  the  nee  of  which  it  ia  anthoriaed  to  oollec^ 
and  deea  oolloot^  teUs,  is  charged  with  the  dmty  of  keeping  it  in  proper  and 
•>i«  oaaditioo  and  repair  in  ita  capacity  of  owner  and  manager  of  private 
peofMrty,  and  ia  aaawerable  to  any  one  injored  by  its  failure  to  perform  snoh 
dmty,  ia  all  eases  ia  which  ite  non-performauce  la  attributable  to  negll* 
genee:  PUUbmrgk  ▼.  Qrkr,  22  Pa.  St.  64;  00  Am.  Dee.  06;  ShmUe  r.  Cooing- 
iM^  I  Boah,  017;  Fennimort  ▼.  Ntw  Orleann,  20  La.  Ann.  124;  AUegheng  r. 
OnmpHtt.  107  Pa.  St  630;  62  Am.  Rep.  478;  dig  ^  Peierdmrg  t.  Applo- 
forCA,  28  Oratt.  321 ;  26  Am.  Hep.  867;  Memphh  r.  KhnbroMgh,  12  Heisk.  138. 
Ia  Soath  Carolina,  a  mnnicipali^  was  anthoriied  to  iasne,  and  did  issue, 
esrtaia  oertiftoatea  of  ateek,  each  of  which  contained  a  provision  **  that  the 
demand  orldenced  thereby  waa  recorded  in  and  transferable  only  at  the  olBoe 
eC  the  eity  treaanrer  by  appearance  in  person  or  by  attorney  according  to  the 
ralea  aad  forms  iastitnted  for  that  purpoee,*  and  it  was  held  that  the  mnnici* 
pality  had,  in  effect,  entered  into  a  contract  with  persons  interested  in  the 
ato^  that  the  same  sheald  not  be  illegally  transferred,  and  was  therefore 
aasworablo  to  any  one  injured  through  its  violation  of  aneh  contract  by  ita 
pei  milt  lag  aa  aaantheriaed  transfer  of  the  ateek  to  be  madot  Chapman  t. 
OLatluim,  28  8.  a  378;  13  Am.  St  Rep.  08L 

IVii  ^  LkMUif  4»^  Wa§  thn  Duig  Munkipnif  ^Tho  negligence  or  omia- 
doaa  which  we  hare  referred  to,  aad  for  which  municipalities  have  been 
held  aaawerable,  oecorred  ia  performing  or  failing  to  perform  aome  duty 
whieh  the  city  had  taken  upon  itaelf,  or  which  had  been  imposed  upon  i^ 
aad  with  the  performanoe  of  whieh  it  became  charged  aa  a  corporate  duty, 
father  than  aa  aa  inatmawntaUty  of  the  aorereign  power  acting  for  the  bene- 
fit ef  the  pahlte.  We  confeaa  that  it  ia  not  always  possible  to  determine 
fkoaa  tfao  deeiaioae  when  a  municipality  is  acting  in  one  capacity,  rather 
than  ia  the  olhei;  bat  the  only  principle  upon  which  it  caa  in  any  instance 
be  held  answerable  ia,  we  aabmit  that  it  haa,  by  ita  voluntary  act  in  ao* 
to|iling  ita  charter,  or  by  aome  general  law,  become  answerable  for  the  per* 
fermanoa  ef  aome  duty,  aad  that  from  ita  proper  performanoe  it  cannot 
oa  the  greaad  that,  1^  ita  owa  act,  er  by  the  law,  such  performance 
dolegatad  to  aome  oflleer  er  agent  If  a  duty  ia  not  a  duty  of  the 
mio&pality,  bat  merely  ef  aome  ef  Ita  olllcera,  then  no  liability  can  attach 
against  it  Thas  if  a  city  aarveyor  la  called  upon  to  make  a  aurvey  for  a 
private  proprietor,  and  to  eatabUsh  the  boundary  line  of  hie  lot,  the  officer, 
though  the  charter  of  the  city  may  give  him  authority  to  act,  does  not  act  for 
^  aer  ia  the  dieeharge  of  a  eorporate  duty,  and  it  cannot  be  held  liable  for 
^bmagea  reenlciag  froia  hia  error  or  want  of  akill:  Aleom  v.  PhikuUlffhitt^  44 
Pa  St  848.  If,  oa  the  other  hand,  the  officer  from  whose  negligence  injury 
has  feanlied  waa  noting  ia  the  discharge  of  a  eorporate  duty,  aa  diatiagutahed 
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from  a  disoretionary  goyernmental  daty»  the  city  ia  liable.  Thia  is 
aential  teat.  The  fact  that  the  oflSoer  wae  not  appointed  by  the 
pality,  or  cannot  be  dieobarged  or  oontroLled  by  it»  ia  often  apoken.  of  «• 
material;  bat  if  material,  it  ia  ao  only  becauae  it  may  aid  in  detaniiining 
whether  or  not  the  duty  was  a  corporate  one;  bat  if  it  be  conceded  to  b«  of 
the  latter  character,  the'liability  of  the  city  is  {generally  enforced,  thouglft  tt 
has  not  appointed  and  cannot  control  hioL  Thas  in  an  action  against  thm 
city  of  New  York  to  recover  for  damages  suffered  from  the  unsafe  oonditaoa 
of  a  public  street,  it  resisted  recovery,  on  the  gronnd  that  the  injury 
plained  of  arose  from  the  negligence  of  the  commiasioners  of  pnblio 
To  this  defease  the  court  responded,  that,  conceding  the  duty  to  have 
devolved  upon  these  commissionera,  it  was  still  a  municipal  doty;  that  **i 
city  must  act  through  its  officers  and  agents,  and  it  ia  for  the  iegislatiiro  to 
determine  what  powers  and  daties  shall  be  devolved  upon  them.  It 
not  how  independently  they  may  act^  nor  how  they  are  ohoeen.  If  they 
provided  by  law  and  authoriaed  to  discbarge  a  corporate  doty  which 
upon  the  municipality,  then  in  the  discharge  of  that  duty  they  repreaent 
municipality,  and  it  may  be  chargeable  with  their  misfeasance  or  non-fi 
The  exclusive  control  of  the  streets  may  by  law  be  confided  to  the  mayor  or  tiao 
street  commissioner^  free  from  the  control  of  the  common  council,  and  yat 
care  of  the  streets  would  remain  a  municipal  duty,  diacharged  by  the  offii 
designated  for  and  in  behalf  of  the  city  ":  MrgoU  T.  I^ew  York,  96  N.  T. 
273;  48  Am.  Rep.  622.  In  another  case  in  the  same  state,  the  defenao 
that  the  dangerous  condition  of  the  street  from  which  plaintiff  suffered  injnrx 
was  due  to  the  act  of  the  board  of  water  commissionera  of  the  city,  created  by 
a  special  statate  defining  their  dntiea.  In  overruling  thia  defenae,  the  ooart 
of  appeals  said:  '*  The  board  ezuts  solely  for  the  benefit  of  the  oity*  It  oaia 
own  no  property,  and  do  no  act  that  has  not  reference  to  the  well-being  of 
the  city.  It  is  given  the  power  to  purchase  and  acquire  land,  bat  the  titlo^ 
when  acquired,  vests  in  the  city.  For  its  contracts  the  city  is  liable,  and 
judgments  recovered  against  it  are  judgments  against  the  city.  When  tiio 
water  rents  collected  by  it  are  more  than  sufficient  to  meet  its  expense^  the 
surplus  must  go  to  the  benefit  of  the  city.  It  is  denominated  the  *  board  of 
water  commissioners  of  the  city  of  Yonkera.'  It  is  not  an  independent  body 
acting  lor  itself,  bat  ia  a  department  of  the  city,  and  one  of  the  instramenta 
of  the  municipal  government.  Being  such,  when  engaged  in  digging  the 
trench  for  the  purpose  of  laying  water-pipe  in  Tonkers  Avenue,  it  waa  en.* 
gaged  in  the  discharge  of  a  municipal  duty,  and  it  waa  obligatory  upon  it^ 
in  so  doing,  to  so  protect  and  guard  the  work  that  it  ahonld  not  endanger 
persons  using  the  street,  and  if  that  was  impossible,  with  a  due  and  diligent 
prosecution  of  the  work,  the  atreet  ahonld,  by  anitable  barrier,  have  been 
dosed  against  the  public.  For  its  failure  so  to  do^  and  for  injurieo  reanlting 
from  such  failure^  the  defendant  is  liable  ":  PeUenffiU  v.  T<mbu%  116  N.  Y. 
668;  16  Am.  St  Rep.  442.  The  leading  case  npon  thia  sobjeet  is  Bamn  r. 
DUtria  </  CoAfm6ia»  91  U.  8. 640.  The  qnestion  there  involved  was,  whether 
the  plaintiff  oonld  recover  for  iajoriee  resalting  **in  eonseqnenee  of  the  de* 
fective  oonditioa  of  one  of  the  atreets  of  the  eity  of  WaahingtoiL''  The 
statate  creating  the  defendant  a  municipal  corporation,  after  giving  it  power 
to  sue  and  be  sued,  and  to  exercise  all  other  powera  of  a  mnnieipal  oorpora* 
tion  not  inconaistent  with  the  laws  and  oonstitation  of  the  United  8tote% 
and  the  proviaiona  of  the  statate  aathoriaed  the  President^  with  the  eooaent 
of  the  Senate,  to  appoint  a  board  of  publie  works,  who  ahoold  have  enlue 
eontrol  of  and  make  all  needful  regolatioias  which  ahoold  be  naoaiaafy  far 
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kMpmg  in  repair  th«  streets,  aTeniiefl,  alleys,  and  sewers  of  the  dty.  After 
aflfaming  that  the  datjr  of  keeping  the  streets  in  repair  was  essentially  a 
Sivnidpal  daty,  and  that  its  negligent  performanoe  nsnally  resulted  in  mn« 
nieipal  liability,  tha  supreme  court  of  the  United  States  prooeeded  to  con- 
sider whether  or  not  the  fact  that  the  duty  was  by  a  statute  intrusted  to 
a  board  of  public  works  exonerated  the  mnnioipality  from  negligenoe  in  its 
performance.  '*  A  municipal  corporation,"  said  that  conrt,  '*  may  act  through 
its  mayor,  throagh  its  common  council,  or  its  legislatire  department,  by 
whatever  name  called,  its  superintendent  of  streets,  commissioner  of  high- 
ways or  board  of  public  works,  proTided  the  act  is  within  the  proTince 
committed  to  ita  charge.  Nor  can  it,  in  principle,  be  of  the  slightest  cense* 
quence  by  what  means  these  several  officers  are  placed  in  their  position,  ^ 
whether  they  are  elected  by  the  people  of  the  municipality,  or  appointed  by 
the  President  or  a  governor.  The  people  are  the  recognised  source  of  aU 
sathority,  state  and  municipal,  and  to  this  authority  it  must  come  aft  last^ 
whether  hnmediately  or  by  a  circuitous  process. " 

TorU^  Oeneratty,  —  We  have  heretofore  considered  the  liability  of  mnnioi* 
pal  corporations  for  negligence  in  the  performance  or  non-performance  d 
eome  corp<»rate  duty.     We  now  wish  to  treat  of  their  liability  for  torts  of  a 
more  active  and  intentional  character.     Sometimes  doubt  has  been  expressed 
concerning  the  liability  of  municipal  corporations  for  torts,  but  if  any  doubt 
upon  this  subject  ever  existed,  its  existence  has  long  since  ceased:  Antiumif 
V.  /nAoMfonis  of  Adarm,  1  Met.  284;  8ewaa  ▼.  8i,  Paul,  20  Minn.  511; 
AUm  ▼.  Deeaiur,  23  III.  332;  76  Am.  Dea  092;  Wilde  v.  New  Orleans^  19 
Ia.  Ann.  15;  Hunt  ▼.  Boonvilk^  66  Mo.  620;  27  Am.  Rep.  299;  Sheldon  t. 
Kakmumoa,  24  Mich.  383;  Ashley  v.  Port  Huron,  36  Mich.  296;  24  Am.  Rep. 
662;  Thayer  v.  CUy  qf  Boston,  19  Pick.  611;  31  Am.  Dec.  167.     Whenever 
liability  exists,  it  must  necessarily  be  for  the  act  of  an  officer  or  agent,  for 
except  through  officers  or  agents,  a  municipality  cannot  act  at  alL     In  an 
letion  against  a  city  for  a  tort  it  may  defend  with  success,  —  I.  By  showing 
that  the  aot  complained  of  was  as  to  it  ultra  vtres,  and  therefore,  in  contem- 
plation of  law,  coald  not  have  been  its  act;  and  2.  By  proving  that  the  officer 
or  other  person  by  whom  it  was  done  was  not,  in  doing  it^  the  agent  of  the 
city. 

Torts,  Ultra  Vires,  — The  defense  of  ultra  vires  exists  when  the  act  com- 
plained of  as  wrongful  was  wholly  beyond  the  powers  of  the  corporation,  or 
in  other  words,  when  it  was  not  possible  for  the  corporation,  under  any  cir« 
eumstance,  to  have  authorized  the  doing  of  the  act  Thus  if  a  dty,  having 
no  power  to  enact,  under  any  circnmstance,  a  valid  ordinance  giving  a  firm 
a  monopoly  of  the  slaughtering  of  animals,  attempts  to  enact  such  ordinance, 
and  its  officers  undertake  to  enforce  it,  no  municipal  liability  can  result: 
City  1^  Chicago  v.  Turner,  80  HI.  420.  A  law  which  is  void  because  it  con- 
flicts with  the  constitution  of  the  state,  and  a  municipal  ordinance  which  ia 
void  because  the  laws  of  the  state  do  not  permit  the  municipal  authorities 
to  enact  and  enforce  it,  stand  upon  the  same  ground,  and  any  act  done  in 
the  attempted  enforcement  of  either  is  ultra  vires,  and  the  only  liability  re- 
sulting is  against  the  persons  who  did  or  attempted  to  do  it:  Mayor  (^Albany 
V.  CunBf,  2  N.  Y.  163;  Worley  v.  InlutbitatUs  qf  Columbia,  88  Mo.  106;  Broum 
V.  aty  qfCape  Girardeau,  90  Mo.  377;  69  Am.  Rep.  28;  Cuyler  ▼.  Boehester,  19 
Wend.  166;  i^«mon  v.  Newton,  134  Mass.  476;  Trammea  v.  Russelhfille^  34  Ark. 
106;  36  Am.  Rep.  1.  Hence  where  the  common  council  of  a  city,  by  its  vote^ 
Greeted  that  a  dam  be  erected  on  the  land  of  a  private  oitiaen  for  the  pnrpcee 
ef  flooding  it^  and  thereby  abating  an  alleged  nuisances  and  such  dam  was 
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Moordlngly  bailt,  it  was  held  that  th«  mmiieipalitsr  wm  Bot  liaUlt  for  tii« 
oonsoqnant  daiiiafi(«t  to  the  owner  of  the  land*  beeanee  '*  the  aete  don*  ha^« 
ing  been  beyond  the  authority  and  power  of  the  eity  to  do^  tho  eitj  oMioaft 
be  held  answerable  in  damagea  for  that  whioh  waa  done  nodar  the  anppoerf 
authority  of  illegal  and  Toid  Totea  ":  Cavanagh  r,  Bodom,  138  Maaa.  426;  69 
Am.  Rep.  716;  Setle  r.  During^  79  Me.  843;  1  Am.  St.  Rep.  314.  If  the 
offioera  or  employees  of  a  munioipality,  whether  puranant  to  a  vote  of  it» 
oommon  council  or  not,  engage  in  an  act  whioh  the  latter  had  no  power  %i^ 
authoriae^  they  are  not»  while  so  engaged,  the  representatives  of  feh«  mnnioi* 
pality,  and  it  is  therefore  not  liable  for  their  negligence  or  miaoondnet. 
Therefore,  if  the  fire  department  is  directed  to  participate  in  a  oelebratioii 
when  there  ia  no  authority  to  so  direct  it,  or  a  rote  to  nuse  a  eommittoe  ta 
celebrate  a  holiday  is  so  taken  as  to  b^void,  no  municipal  liability  enn  roanl^ 
from  the  misconduct  or  negligence  of  persons  acting  under  the  Toid  ordor  of 
the  city  councU:  Smith  r.  OUg  qf  Bochie$ler,  76  N.  Y.  606;  Marrimm  t.  Oify 
f^  Latorenee,  98  Mass.  219.  Where  an  act,  because  it  is  uUra  vkms,  eaniioi 
be  authorized  in  advance  of  the  doing  of  it,  it  is  impossible  to  ratify  it,  and 
therefore  the  liability  of  a  city  cannot  be  sustained  for  injuries  growing  on% 
^f  such  act  by  showing  that  it  was  ratified  subsequently  to  its  oommiasions 
ffam  Y,  BcLUimore,  30  Md.  218.  There  are  a  few  cases  apparently  in  oonfliot 
with  the  principles  we  have  stated.  Thus  municipalities  undertakinga  by  tho 
resolations  of  their  common  councils,  to  authoriae  the  placing  and  keeping  of 
obstructions  or  dangerous  objects  in  a  public  street  have  been  held  liable  for 
resnlting  damages:  Cohemr,  Mayor qf  New  Ywk,  1 13  N.  Y.  632: 10  Aol  St  Bepw 
606;  Stanley  ▼.  Davenport,  54  Iowa,  463;  37  Am.  Rep.  216.  But  these  dooiaionfl 
are  defensible  on  the  ground  that  it  was  the  duty  of  the  municipality  to  keep 
the  streets  in  a  safe  condition,  and  it  was  equally  answerable  for  their  oon- 
dition  after  notice  thereof,  whether  it  attempted  to  license  their  obatmcticHi 
or  not.  A  case  decided  in  Greorgia  we  are  unable  to  reconcile  with  tho  other 
authorities  upon  this  sabject.  It  was  an  action  against  a  oity,  the  oomplainfe 
in  which  alleged  that  the  mayor  and  common  council  had  passed  a  resolution 
declaring  that  plaintiffs  were  itinerant  and  non-resident  speculators  and 
traders  within  the  meaning  of  a  certain  tax  ordinanoe  of  the  oity,  and  had 
directed  the  clerk  of  the  city  council  to  issue  execution  to  oolloot  taxes 
claimed  to  be  doe  from  plaintiffs  as  such  non-residents,  and  that  the  purpose 
of  such  resolution  was  to  protect  merchants  of  the  city  from  competition  in 
business,  and  that  execution  was  accordingly  issued  and  levied  upon  plain* 
tiffs'  property.  There  was  no  claim  that  in  passing  the  resolution  the  oom- 
mon council  were  acting  within  the  limits  of  any  authority  delegated  to 
them,  and  yet  it  was  held  that  the  complaint  stated  a  oause  of  action.  The 
court,  however,  in  its  opinion,  did  not  consider  any  question  except  that  of 
the  right  of  the  plaintiffs  "  to  transact  business  in  Atlanta  without  any  hoa* 
tile  proceedings  against  them  founded  upon  the  mere  fact  of  non-reaidence  "t 
Chuld  V.  Atlanta,  60  Ga.  164. 

Unhw/uL  Aete  Which  are  not  Ultra  Vires,  —  If  the  wrongful  aot  in  queo* 
tion  is  one  which  the  municipality  had  the  right  to  do  under  aome  oironnft- 
atances  or  in  some  manner,  then  it  is  not  uUra  tares,  though  done  in  different 
circumstances  or  in  a  different  manner;  and  if  authorised  by  the  oity,  a  reoov- 
ery  may  be  had  at  the  instance  of  one  injured  thereby,  as  where  a  road  ia 
authorized  to  be  constructed  in  a  particular  manner  and  out  of  designated 
materials,  but  it  is  constructed  in  a  different  mode  and  with  other  materials: 
Pekin  v.  Newell,  26  III.  3*20;  79  Am.  Dea  878.  If  a  eity  haa  invaded  tho 
righti  of  private  proprietors  by  a  trespass  upon  their  property  or  by  anjf 
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■olUNmbto  terl^  ft  k  aol  alwayib  b^^  nraally,  •  sofficieat  wMWer  to  say 
Ikat  if  tlM  aot  wm  wroogfal  and  unlawful,  then  the  oity  wa$  not  aathorised 
to  do  it^  aad  it  ii  not  tho  aot  of  the  oity.  If  onoh  were  the  oaie»  manioipal 
Kafaflity  lor  tort  oonld  not  omtt  If  a  nnnioipalitj,  aoting  by  ito  common 
oonnuU  or  othor  govoming  body,  dotermineo  to  do  an  aot^  and  oommtti  tho 
doty  of  doiag  it  to  oomo  oflloer  or  ogent^  and  tho  aot  wm  one  which  it  had 
to  anthoriM^  ho  and  tho  mnaicipality  ooeapy  aubatantially  the  roU* 
of  prinoipal  and  agont,  and  honoo  it  io  aoewerable  at  leaot  for  oneh  torto 
ao  Im  oonmiti  while  aoting  in  good  faith,  in  the  exercise  of  the  power  oonfided 
to  him:  Homlard  r.  81.  LondB^  86  Mo.  64(k  "  When  officers  of  a  town,  acting 
■o  ito  agoDti,  do  a  tortione  aot  with  an  honeot  riow  to  obtain  tor  tho  pnblio 
■oao  lawful  benefit  or  advantage,  reason  and  justice  require  that  tho  town 
in  tti  corporate  capacity  should  be  liable  to  make  good  the  damage  onstained 
by  an  indiTidnal  in  ooneeqnenoe  of  the  acts  thus  done.  The  eontrary  doo> 
trine  would  bo  injnrioos  to  the  person  damaged  and  to  the  agents  employed 
by  tiM  town.  It  would  also  bo  injurious  to  the  town,  by  paralysing  tho 
energies  of  such  agents  or  officers,  as  they  would  be  likely  to  refuse  to  act 
wfaoB  pronpt  aetion  is  important"  i  Hawkt  v,  CharlemotUf  107  Mass.  417. 
Tkerofore  a  mnnioipality  is  liable  if  it  anthorises  its  selectmen  to  repair  a 
highway,  and  in  so  doing  they  enter  upon  prirate  property  without  the  oon* 
asnt  of  tho  owner,  and  take  away  stone  to  be  used  in  repairing  a  bridge: 
Hawka  r.  C^tarlemoni,  107  Mass.  417;  or  if  a  warden  or  other  officer,  noting 
nader  a  vote  of  the  burgesses  or  town  oouiieil  requiring  him  to  remove  an 
•neroadiment  from  a  public  highway,  causes  a  feaoe,  which  he  in  good  faith 
believed  to  be  on  sueh  highway,  to  be  removed  therefrom,  when  it  was  not 
tiMreupon,  nor  was  it  an  encroacbmentt  Weed  v.  Oi^eenwich,  45  Coun.  170$ 
Woodeodk  r.  CU^  4^  Calais,  66  Me.  234;  />»  v.  Sandw  HUl,  40  N.  Y.  442; 
SMdon  V.  Kalofnaaoa,  24  Mich.  383.  And  whenever  a  city  directs  a  street 
to  bo  opened,  or  other  public  work  to  be  done,  and  sends  a  force  to  do 
it,  and  in  so  doing  enters  upon  private  property,  without  first  acquiring  the 
right  to  do  so  by  proceedings  iu  the  exercise  of  the  right  of  eminent  domain, 
or  by  some  other  appropriate  proceeding,  it  is  guilty  of  a  trespass  for  which 
it  must  respond  in  damages:  HUdreth  v.  Ijoioeil,  1 1  Gray,  349;  ffiekereon  v. 
MeaEkOg  68  Ma  61;  Soulard  v.  CUp  <^8L  Lottie,  36  Mo.  546;  Allen  v.  CUy  qf 
DecaUr,  S3  UU  332;  76  Am.  Doc.  692;  SeweUv.  8t.  Paul.  20  Minn.  611. 
The  result  of  the  authorities  upon  this  subject  was  thus  forcibly  stated  by 
Judge  Cooleyx  *'  It  is  very  mauifest  from  this  reference  to  authorities  that 
they  roeognise  in  municipal  corporations  no  exemption  from  responsibility, 
where  the  injury  an  individual  has  received  io  a  direct  injury  accompIiBhod 
by  a  oorporato  act  which  ia  in  tho  nature  of  a  trespass  upon  him.  The  right 
of  an  individual  to  the  oooupation  and  enjoyment  of  his  premises  is  exolu* 
sive,  and  the  public  authorities  have  no  more  liberty  to  trespass  upon  it  than 
has  a  private  individual.  If  the  corporation  send  people  with  picks  and 
spades  to  out  a  street  throagh  it  without  first  acquiring  the  right  of  way,  it 
is  liable  for  a  tort;  bat  it  is  no  more  liable  under  such  circumstances  than  it 
is  when  It  pours  upon  its  land  a  fiood  of  water  by  a  public  sewer  so  con< 
otraetod  that  the  flooding  must  be  a  necessary  result  The  one  is  no  more 
■ajustifi^ble,  and  no  more  an  actionable  wrong,  than  the  other.  Each  is  a 
trespass,  and  in  each  instance  tho  city  ezoeeds  its  lawful  jurisdiction  **:  Aek* 
k$  ▼.  Pi^  Htmm,  36  Mich.  296;  24  Am.  Rep.  652;  Shodee  v.  CUv  qf  Cieve- 
10  ObiOb  169;  86  Am.  Dec  82;  Ooodloe  v.  OUy  qf  (HneinnaO,  4  Ohio,  500; 
Am.  Dm.  764.  Hence  where  a  eity,  authorised  to  change  the  grade  of  a 
upon  eertain  eontingenoies  only,  and  upon  making  oompensation  to 
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9MJ  1oi-own«r  damaged  thereby,  prooeeda  to  ehango  the  grade,  and  to  grad^ 
the  itreet  aooordingly,  in  the  alMonoe  of  each  a  oontingenoy,  and  without  oom* 
pljing  with  tha  reqnitamento  of  the  law  or  compenaating  the  owner,  he  may 
reoover  damagee  from  the  eitjr  by  an  appropriate  action:  TnuieeM  qf  Dioeem 
^  loma  r.  (Htg  ^  Awmmm^  76  Iowa,  638.    A  oity,  acting  by  ill  agents,  pur- 
ehaeed  certain  broken  rock,  and  entered  npoa  the  land  where  it  was  lying 
and  removed  itb    The  Tender  of  the  city,  howerer,  had  no  title  to  tiie  prop- 
erty, and  henee  an  action  was  bronght  against  the  city  by  the  tme  owner  of 
the  rock.    It  was  argued  for  the  defendant  "  that  as  the  city  had  no  an- 
thority  under  its  charter  to  commit  a  trespass,  or  to  order  the  commission  of 
a  trespass,  an  order  to  its  senrants  to  do  an  act  which,  when  performed,  con- 
■titnted  a  trespass,  would  not  make  the  city  liable,  as  both  the  order  and 
the  act  would  be  ii(tm  vfres."    To  this  the  court  replied:  "  This  argument 
fails  to  distinguish  between  the  doing  of  an  act  in  its  nature  unlawful  or 
prohibited,  and  the  doing  of  an  act  in  its  nature  lawful  and  aathoriaod  at  an 
unauthorised  plaoe  or  in  an  unlawful  manner.     On  the  defendant's  theory, 
municipal  corporations  could  never  be  held  liable  for  negligent  or  tortiona 
acta  of  their  agenta  and  aenranta.    As  they  have  no  authority  to  do  wrong* 
and  cannot  authoriae  their  officers  or  aervanta  to  do  wrcmg,  thereforo 
it  ia  argued  they  oan  never  be  held  liable  for  injuriea  inflicted  by  theuL 
Thia  18  an  nnwholeaome  doctrine,  and  ia  not  aupported  either  by  reason  or 
authority  "t  Hwd  v.  BwmviUe,  65  Mo.  620;  27  Am.  Rep.  299.     Another 
case  in  the  aame  atate  is  somewhat  more  extreme  in  character.     A  city  being 
authoriied  to  purchase  a  pest-honse,  its  physician  and  police  took  poaaesaion 
of  plaintiff 'a  premises  without  authority,  and  used  them  for  the  purposes  of 
the  pest-house  for  the  period  of  two  months,  after  which  an  action  waa 
brought  for  the  trespass  involved  in  this  seixnre  and  use  of  the  proper^. 
The  defendant  contended  that  as  it  was  not  aathoriaed  to  acquire  property 
for  use  as  a  pest-house  except  by  purchase,  its  occupancy  of  plaintiff's  prem- 
iaea  waa  mUra  virei.    The  court  replied  that  aa  the  property  was  taken  for  a 
purpose  sanctioned  by  the  charter,  and  as  everything  was  done  in  accord- 
anoe  with  the  charter,  except  the  acquisition  of  the  title,  the  act  was  not 
ullra  vhtt  ia  such  a  sense  as  excluded  municipal  liability:  Dooleg  v.  Citjf  iff 
Kan$(u,  82  Mo.  444;  62  Am.  Rep.  380;  SheltUm  ▼.  Kalamamta,  24  Mich.  383. 
Wrongful  AcU  not  AtUharhed  6y  the  MunieipcdUif,  — In  all  the  casee  cited 
in  the  preceding  paragraph,  the  wrongful  acts  were  committed  under  such 
oircumstances  as  showed  them  to  have  been  authorised  or  ratified  by  the  oity 
council,  and  they  were  therefore,  to  all  intents  and  purposes,  the  acts  of  the 
oity,  done  in  good  faith  under  a  claim  of  right.     We  are  now  to  consider  that 
alaaa  of  caaea  in  which  it  appeara  that  the  wrongful  act  waa  committed  by  an 
officer  of  the  eity  acting  in  good  faith,  but  nevertheless  not  authoriaed  by 
law  to  do  what  he  did,  nor  authorised  by  the  city  itself,  unless  the  fact  that 
he  was  its  officer,  acting  in  good  faith,  may  be  treated  as  equivalent  to  snoh 
authorisation.     If  the  common  council  deputes  the  performance  of  certain 
work  to  specified  persons,  whether  they  happen  to  be  officers  of  the  corpora- 
tion or  not,  and  those  persons  in  doing  such  work,  but  acting  in  good  ^ith« 
commit  a  trespass  upon  the  lands  of  a  private  proprietor,  they  may  still  ba 
regarded  as  the  agents  of  the  city,  and  it  is  responsible  for  the  treapassy 
though  it  did  not  authoriae  the  particular  unlawful  act  in  oontroventy:  Plof- 
§tr  r.  Se^momrt  86  Ind.  823;  Conner.  San  i^VcmciieOb  67  Oal.  46;  WaUkvm  v. 
SenerhiU,  143  Mass.  682.     When  an  officer  of  a  municipality  has  no  other 
authority  than  that  intrusted  to  him  by  law,  and  he  acts  beyond  that  author* 
hjp  and  commiiB  a  tcrt^  whereby  a  citiasn  is  injured  either  in  parson  or 
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ptoyrtj,  tiM  tort  is  tiio  let  of  the  oflleor  onljr,  and  ordioMrily  no  recorery  of 
dMugw  oan  bo  had,  except  against  him:  Board  qf  Tnuiee$  r.  Schroeder,  08 
HL  8SS;  (h(me^  t.  Tomm  qf  Hmiland^  W  111.  616;  Ham  r.  Mayor  qf  BtM^ 
wmrt,  W  Md.  218;  Sherman  t.  CUg  if  Orenada,  61  MiM.  186;  Donovan  ?• 
/met,  86  N.  H.  248;  New  Tork  tie.  Oik  r.  CUy  qf  Brooklyn,  71  N.  T.  680; 
DomMeOif  r.  TWpp,  12  R.  L  97;  Fierce  r,  Tripp,  13  R.  L  181;  Rowland  r, 
Cky  qf  OaUaUn,  75  Mo.  134;  42  Am.  Rep.  396;  WalUng  t.  Shrertpori,  6  La. 
Ann.  660;  02  Am.  Dea  608.  The  rale  npon  thie  sobjeot  was  thns  formn- 
lated  by  Chief  Jnstioe  Shaw  in  a  leading  case:  ''As  a  general  rale,  the  oor^ 
poratioii  is  not  responsible  for  the  nnanthorised  and  unlawful  acts  of  its 
eQoers^  though  done  cohre  offieU;  it  must  further  appear  that  they  were  ex* 
pressly  ftsthoriaed  to  do  the  acts  by  the  city  gorernment,  or  that  they  were 
done  601MI  Jide  in  pursuance  of  a  general  authority  to  act  for  the  city  on  the 
mbjeot  to  which  they  relatOp  or  that,  in  either  ease,  the  act  was  adopted  and 
ratified  by  the  oorporation ":  Thayer  t.  Bo^n,  19  Pick.  611;  31  Am.  Dec 
167s  MUehett  t.  Boekland,  41  Me.  363;  63  Am.  Deo.  262;  Caepary  r.  Port- 
9md^  19  Or.  496;  20  Am.  St  Rep.  842.  Therefore,  if  the  mayor  of  a  city, 
baring  ao  power  to  contract  for  the  remoyal  of  dead  animals,  enters  into  a 
eoatraot  for  the  remoral  of  such  animals,  the  mnnioipality  cannot  be  held 
liable  for  damages  arising  from  the  depositing  by  the  contractor  of  carcasssi 
mpon  prirato  property:  Hiledor/w.  OUy  qfSL  Loid$,  46  Mc  94;  100  Am.  Deo. 
882. 

In  attempting  to  specify  the  cases  in  which  municipalities  are  not  answer- 
able for  the  torts  of  their  officers.  Judge  Shaw,  in  the  extract  quoted  in  the 
kst  paragraph,  mentioned  as  among  the  contini^^encies  in  which  cities  are  lia- 
ble^ thoea  in  whieh  torts  are  committed  by  their  officers  or  agents,  acting 
honajide,  **  in  pursuance  of  a  general  authority  to  act  for  the  city  on  the  sub- 
Ject  to  which  they  relate."    This  limitation,  while  perhaps  not  inaccurately 
axprseeed,  is,  we  think,  misleading,  because  it  is  likely  to  create  the  impres- 
aon  that  every  officer,  as  to  matters  falling  within  his  department,  acts  in. 
parsoanoe  of  a  general  authority  to  act  for  the  city;  or  in  other  words,  that 
if  a  ttroet  superintendent  does  anything  in  relation  to  public  streets,  or  a 
tax  eoUoctor  in  relation  to  the  collection  of  taxes,  the  city  mast  be  answer- 
able therefor,  because  d  the  general  authority  over  the  streets  in  the  one 
mse  and  the  collection  of  taxes  in  the  other.     Such  is  not  the  law,  nor  is  it 
within  the  meaning  of  the  learaed  jurist  we  have  quoted.     For  unless  by 
law  or  the  action  of  the  city  discretion  is  vested  in  the  officer  or  agent  to 
ditermino  how  he  shall  act,  his  act,  though  apparently  falling  within  his 
departnMnt,  is  but  his  personal  act,  for  which  he  alone  is  answerable  if  it  is 
contrary  to  law.    We  hare  already  shown  that  officers  of  the  street  depart- 
ment hare  no  authority  to  go  upon  private  property  and  take  material  there. 
ijmm,  though  for  the  purpose  of  using  it  upon  the  public  streets,  and  that 
therefore  snob  offioers  alone  are  liable:  Rowland  v.  Oallatin,  76  Ma  134;  42 
Am.  Rep.  896.    Bat  if  the  dty,  by  a  resolution  of  its  common  council,  had 
inthoriaed  them  to  do  what  they  did,  the  result  would  be  otherwise :  Buffalo  etc. 
T,  (K  r.  Bufah,  68  N.  Y.  639.    The  clerk  of  a  common  council  may  by  law 
be  vestad  with  authority  to  issue  warrants  to  persons  for  «uoh  sums  as  may 
be  allowed  by  aaeh  council  or  by  law,  but  this  authority  oan  in  no  way  in- 
culpate the  city  in  or  make  it  liable  for  his  wrongful  act  in  issuing  warrants 
for  other  sums,  or  in  altering  them  after  they  are  issued:  Chandler  r.  Bay  8L 
I  omit.  67  Miss.  827«     If  an  officer  or  employee  is  charged  by  law  or  the  mu- 
■icipality  with  the  doty  of  serving  writs  or  warrants  under  which,  in  proper 
he  is  entitled  to  seise  property  or  arrest  persons,  his  seiaure  or  arrest^ 
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witboot  amiborily  and  wiUiiNit  IIm  preTiou  dfreodoa  or  anbMqvaat  ntificft- 
tioa  of  tho  otty,  doot  ool  create  any  liability  against  it:  /W  ▼•  Narikerm  Ub- 
trtka,  S  Watte  ft  &  103;  JbervoM  t.  SfraatBe,  100  N.  T.  677;  Otrmmm  ▼. 
r/a<^,  67  Tax.  382;  Thonuu  r.  Orqftom,  34  W.  Va.  882;  S6  Am.  St.  Rep.  8M. 
So  for  the  acti  of  an  ateessor  or  ooUeotor  of  tazea»  as  where  the  latter  Wnes 
«pon  iwoperty  not  snbjeet  to  lovy  under  his  warrantfe  tho  munieipality  is  bo4 
answerable^  unless  it  directed  him  to  do  what  he  did:  Lariikurd  r.  Mmuve,  11 
N.  Y.  392; 62 Am. Dee.  120;  Hrailaetv.  i/ea^«*a,  48  Wis.  79; 33 Am.  Rep.  804. 
If,  however,  the  oomnion  council  of  the  city  andertakee  to  make  aa  ameaameBt 
for  damages  and  benefits  in  a  case  where  they  are  aathoriaed  to  doao^  but  tb» 
asseesment  is  Toid  for  some  reason,  and  the  collector  in  what  he  doea  is^  in 
effect,  acting  by  the  aothority  of  the  dty,  then  it  is  answerable  for  hia  aetss 
Hariom  r.  Newell,  R.  L  Jan.  2,  189%  17  R.  L;  Dmrket  r.  Kemotka,  60  Win. 
123;  48  Am.  Rep.  480;  HoweU  r.  Bufalo,  16  N.  Y.  612;  Bamk^CkmtmouwmnHk 
r.Ane  ForJ^  43  N.  Y.  184.  If,  on  the  other  hand^  certain  officers  are  by  Uw 
antliorised  or  required  to  abate  nuisanoes,  and  they  prooeed  in  good  faith  to 
abate  an  alleged  naieance,  any  person  injored  by  their  acts  may  reovrer  of  tho 
municipality,  if  he  can  show  that  no  nuisance  in  fact  eiristed,  because  theoffi* 
cers  in  what  they  did  were  acting  under  a  general  authority  to  aot  for  the  city s 
Ametiau  r.  MUcItell,  79  Oa.  807.  So  where  the  officers  of  the  executive  de- 
partment of  a  city  prevented  the  laying  of  a  railway  track  undernelaim 
that  the  time  allowed  by  the  ordinance  within  which  to  lay  it  had  expired, 
and  it  was  claimed  that  the  city  was  not  answerable  for  their  acts  because 
they  were  not  authorised,  the  court  said:  *'  We  recognise  the  doctrine  to  be- 
that  the  unauthorised  acts  of  municipal  officers  are  regarded  as  acts  of  the 
municipal  corporation,  provided  the  acts  are  performed  by  that  branch  ol 
the  municipal  government  which  is  invested  with  jurisdiction  to  aot  for  the 
corporation  upon  the  subject  to  which  the  particular  acts  relate.  In  the 
present  case,  the  mayor,  the  superintendent  of  police,  and  the  superintendent 
of  streets  were  engaged  in  doing  the  acts  which  prevented  the  railroad  com* 
paoy  from  coustructiug  its  road.  The  mayor  is  the  general  executive  officer 
of  the  dty.  He  and  others  under  his  control  are  the  executive  department 
of  the  city,  and  we  cannot  doubt  that  the  city  was  by  law  liable  for  thoae 
wrongful  acts  done  by  the  officers  of  the  executive  department  within  the 
sphere  of  their  authority,  though  not  authorized  by  the  common  council  to 
do  them,  as  by  its  (the  city's)  own  acts**:  Chicago  v.  Chicago  ote,  JL  JL  Oo,^ 
106  111.  73.  This  language  was  probably  a  correct  statement  of  the  law  ap- 
plicable to  the  particular  case  to  which  the  court  applied  i%^  but  the  inference 
which  might  be  drawn  from  it — that  the  manicipality  is,  as  a  general  rule, 
liable  for  the  wrongful  acts  or  omissions  of  its  officers— is  not  at  all  true.  We 
have  already  called  attention  to  the  fact  that  a  municipality  is  not  answerable 
for  the  performsnce  of  duties  confided  to  it  or  its  officers  of  a  governmental, 
discretionary  character,  for  the  performance  of  which  neither  the  state  nor 
its  officers  would  have  been  answerable  had  the  duty  remained  with  them, 
and  its  performance  not  been  delegated  to  the  municipality  or  its  officers. 
Besides  these  duties  are  many  others  devolved  upon  the  officem  of  a  munioi- 
pality  for  the  p^formance  of  which  it  is  not  answerable.  Thus  while  the 
law  may  require  a  city  treasurer  to  keep  certain  moneys^  or  a  city  clerk  or 
auditor  to  keep  certain  aooounts  and  records,  or  a  oity  surveyor  to  make 
surveys,  the  city  is  not  answerable  for  the  default  of  either  in  performing 
his  duties.  The  reason  is,  that  he  is  not  an  agent  of  the  oity,  nor  carryinf 
out  its  orders,  nor  doing  anything  which  the  law  requirea  it  to  do.  If  a  duty 
is  one  which  the  law  requirea  the  oity  to  perform,  and  it  in  not  a  public 
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gorcraoMnUl  duty,  ih«ii  ih«  oifcy  ia  answerable  for  the  manner  of  iti  per* 
fomance,  and  for  saoh  injnriea  ae  reeaU  from  ite  omiasioa  or  ite  negligent 
performaQoeb  If,  on  tlie  other  hand,  the  law  requires  lome  offioer  to  per- 
femn  a  dnty»  then  ite  amission  or  negligent  performanoe  is  a  matter  for 
which  he  sione  is  aasweraUei  MazmiUan  t.  Mt^for,  62  N.  Y.  160;  20  Am»  • 
Rap.  468.  **The  olBoera  of  a  oity  are  quad  oiril  officers  of  the  gorernment, 
although  appoiatedH>y  the  corporation.  They  are  personally  liable  for  their 
malfeasanoe  or  non-feasance  in  office^  bat  for  neither  is  the  corporation  re- 
epoasibia.  Omissions  of  a  duty  imposed  upon  them  by  law,  prodnotire  of 
prejndioe  to  an  individual,  is  not  a  corporate  injury.  The  duty  of  the  offioera 
of  the  city  is  prescribed  by  the  statute,  from  which,  also^  they  deriro  their 
power.  The  oorporation  appoints  them  to  office,  bat  doee  not  in  that  act 
sanction  their  official  delinqoencies  nor  render  itself  liable  for  their  official 
misoondiiet'*:  Prathtr  t.  CUy  of  Lexington,  18  B.  Mon.  659;  66  Am.  Dee. 
585.  Even  with  reepect  to  matters  fur  which  the  oorporation  is  liable  for 
the  negligence  of  its  officer*,  such  liability  eannot  be  enhanced  by  ahowing 
tliat  they  were  actuated  by  malice:  Ok'^  OouncU  t.  Oikner,  33  Ala.  116;  70 
Am.  Deo.  562.  Wbenerer  the  doty  of  keeping  in  repair  the  highways  is  not 
regarded  as  a  municipal  duty  which  the  city  or  town  maat»  at  its  peril,  per- 
form, it  is  not  liable  for  the  neglect  of  its  highway  surveyors  or  overseers  of 
highways:  PnUl  v.  Weymouth,  147  Mass.  245;  9  Am.  St  Rep.  691;  Ooddard 
T.  IJarpBwellf  84  Me.  499;  an^e,  p.  373  (the  principal  case);  Peopk  t.  Board 
<ie.  o/£wpM,  74  N.  Y.  810. 

ContraetorOf  LtafiiUiff  for.  —  ^on  a  municipality  contracts  for  the  doing 
of  a  work,  and  injury  resalts  to  private  persons  from  the  wrongful  or  negli- 
gent act  or  acts  of  the  contractor  or  his  employees,  and  the  city  is  sought  to 
be  made  liable  for  such  injury,  the  inquiry  should  be,  —  1.  Was  the  work  one 
which  it  waa  the  duty  of  the  city  to  do^  and  for  negligent  acts  in  the  doing 
of  which  it  must  necessarily  be  answerable  ?  and  2.  If  the  work  was  not  of 
this  class,  were  the  circumstances  under  which  it  was  done  and  the  control 
of  the  eity  over  it  by  the  terms  of  the  contract  or  by  law  such  that  whatever 
was  doae  must  be  regarded  as  its  act  acconiplished  by  its  contractor  acting 
as  its  agent  f  As  we  have  already  shown,  certain  duties  are  by  many  of  the 
conrta  regarded  as  private  municipal  duties,  the  negligent  performance  or 
omission  of  wliich  is  at  the  peril  of  the  municipality.  The  principal  of  these 
is  keeping  in  safe  condition  and  repair  the  public  streeta.  It  seems  obvious 
to  us  that  a  municipality  cannot  escape  liability  with  respect  to  these  duties 
by  contracting  for  their  performance  by  some  one  who  is  not  an  officer  of 
the  city.  It  cannot  contract  away  ite  liability,  and  thus  delegate  its  respon- 
sibility to  another,  so  that  a  person  injured  by  his  putting  or  leaving  a  street 
in  a  dangerous  condition  must  look  to  him  alone  for  recompense.  Thus 
where  a  city  owing  to  the  public  the  doty  of  keeping  ita  streets  in  a  safe 
condition  for  travel  contracted  for  th^  construction  of  a  sewer  in  one  of  such 
streets,  and  the  contractor,  in  making  an  excavation  for  the  sewer,  permitted 
it  to  remain  open  and  unguarded  at  night  without  any  light  or  other  signal 
of  danger,  and  a  person  using  due  care  fell  into  the  excavation  and  was  in- 
jured, and  a  city  deities  its  liability  on  the  ground  that  the  work  was  eze* 
euted  under  a  oontract  which  contained  no  stipulation  that  the  oontraotor 
should  take  any  precautions  to  prevent  injury  to  travelers,  but  the  court  de- 
sided  that  **  although  the  work  may  be  let  out  by  oontraoti  the  oorporation 
still  remaina  eharged  with  the  care  and  control  of  the  streets  in  which  the 
improvement  is  carried  on,"  and  therefore  that  the  oity  was  liable.  Soma 
wa%  however,  in  the  opinion  of  the  court,  placed  npon  tho  foal  that 
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the  work  wm  such  that  iti  performaiiM  neoeanrily  Isft  the  streel  mnaiila  fv 
travalen  ftt  night:  <9Corr«  r.  OUf  i^  UUea,  17  M.  Y.  104;  72  Am.  Dim.  437. 
See  also  Water  Company  r.  Ifoiv,  16  WiilL  566;  BMiiu  ▼.  CUoaga,  4  WaU. 
667.  Nor  ia  it  material  in  sach  caie  that  the  moBieipality  provided  in  Hi 
contract  that  the  coatraotor  shonld  take  anoh  preoaatiou  as  woald  haw 
prereuted  injury  to  persona  using  the  street  had  he  oomplied  with  his 
ment:  McAWuiter  r.  (My  <^  Albait^,  18  Or.  426.  The  decided  weight  of 
thority  at  the  present  time  is  to  the  effsct  that  where  it  ia  the  daty  of  tiM 
municipality  to  keep  its  streets  in  safe  condition  for  travd,  it  nasi  respond 
in  damages  to  any  person  injured  by  the  streets  being  left  ia  aa  anndte  ar 
dangerous  condition,  though  they  were  so  left  fehrongh  the  ad  or  neglect  af 
mn  independent  contractor,  or  of  his  senrants  or  agents  orer  whom  it  had  nm 
direct  control:  Mayor  etc  pf  Baltimore  r,  O'Donnelt,  6S  Md.  110;  96  Am.  Ropi. 
395;  Mayor  qf  Birmingham  r.  McCary^  84  Ala.  469;  NaskwiUe  r.  Bromm^  f 
Ueisk,  1;  24  Am.  Rep.  289;  Logantport  y.  Dkk^  70  Ind.  66;  86  Am.  Rep.  1M| 
SL  Paul  V,  Seilz,  3  Miun.  297;  74  Am.  Deo.  753;  CirekpUU  r.  Nemttng,  41  Ohio 
at,  465;  WiiBon  r.  Wkteling,  19  W.  Va.  823;  42  Am.  Rep.  780;  DUlon  on  Ms- 
nicipal  Corporations,  4th  ed.,  sec  1027.  In  a  few  of  the  states  the  rale  as  w« 
have  stated  it  is  not  recognised,  and  the  oontractor  alone  is  answerable  far 
his  negligence  in  leaving  the  streets  in  a  dangerous  condition,  where  the  ai^ 
roserres  no  control  orer  him  and  his  work,  other  than  the  right  to  have  doaa 
tt  according  to  the  plans  and  specifications:  Barry  r.  8t  Loaai,  17  Ma.  121; 
PainUr  Y,  Pittsburgh,  46  Pa.  St  213;  City  (^Brie  ▼.  CbaOfaf,  86  Pa.  8k  247| 
27  Am.  Rep.  642.  If  an  injury  occurred,  not  from  the  condition  in  whidi 
the  street  is  left  by  the  contractor,  but  by  his  doing,  whUe  engaged  in  tha 
performance  of  his  contract,  some  act  in  a  negligent  manner,  then  the  aiBf 
thorities  are  more  equally  divided  concerning  the  liability  of  the  eity.  Thua 
tf  he  blasts  rocks  without  giring  warning  of  danger,  and  a  person  using  a 
street  in  the  vicinity  is  struck  by  a  fragment  of  such  rock,  some  of  the  oonrta 
affirm  {Loganspori  y.  Dick,  70  Ind.  65;  36  Am.  Rep.  166)  and  others  deny 
{Blumb  T.  KamoM,  84  Mo.  112;  54  Am.  Rep^  87;  BerrmgUm  ▼.  Lamabng* 
burgh,  110  N.  T.  145;  6  Am.  St  Rep.  348)  the  liabUity  of  the  dty,  whila 
others  make  the  liability  depend  on  whether  or  not  the  work  for  which  il 
contracted  was  such  that  in  the  doing  of  it  blasting  was  necessary,  holding 
that  liability  exists  if  the  blasting  was  a  necessary  consequence  of  the  doing 
of  the  work  according  to  the  contract:  Joliet  ▼•  £fein60od^  86  HL  110;  29 
Am.  Rep.  17.  Where  the  injury  for  which  recoTory  is  songht  resnltad  (kooi 
the  act  or  neglect  of  a  contractor,  and  does  not  consist  in  the  learing  of  tha 
street  or  other  public  place  in  an  unsafe  or  dangerous  condition,  nor  in  tha 
doing  of  work  which,  if  done  according  to  the  contraek  ia  neoessarily  and 
intrinsically  dangerous,  than  the  liability  of  the  city  exists  only  when  ift 
occupies  with  the  contractor  the  relation  of  principal  and  agent  Thus  if  II 
retains  full  control  over  the  mode  and  manner  of  performing  the  work,  ar  if 
the  wrong  or  injury  was  a  necessary  consequence  of  the  work,  or  oocnrrsd  in 
doing  something  which  the  contract  gave  the  contractor  a  right  to  do^  then 
the  municipality  must  be  regarded  as  itself  gnilty,  and  held  answarablo  aa* 
cordiugly:  Harper  v.  OUy  of  MUwatdxe,  30  Wis.  375;  daciRiiatf  ▼.  SCmm^  8 
Ohio  St  38;  Netdn*  v.  Peoria,  41  HL  502;  89  Am.  Dec.  892.  Hence  if  a 
tract  provides  that  aa  part  of  the  oonsideration  for  doing  the  work,  the 
tractor  may  receive  and  nse  all  stone  in  a  street^  and  he  aooordingly 
and  nses  such  stone,  when  it  belonged  to  the  owner  af  the  fsa  d  the  stisat^ 
the  latter  may  recover  of  the  city  therefor:  Bkk  ▼•  Jfiawsapsi^  37  Mian. 
423;  6  Am.  St  Rep.  861.    If  the  work  which  the  maaioapalilgr  aoiploya  tha 
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•cntractor  to  do  is  "Intrinsioallj  dangeronip  however  skillfallj  performedt* 
tbeii  a  municipality,  like  any  other  employer,  is  responsible  for  damages  in- 
flicted  in  the  doing  of  the  work:  Blake  t.  Ferris^  5  N.  Y.  48;  55  Am.  Deo. 
90i;  Brie  ▼.  Caikina,  85  Pa.  St  187;  27  Am.  Rep.  642;  DUlon  on  Municipal 
Gorporations,  sacs.  1029,  1030.  "But  employers  not  personally  giring  direo- 
tions  respecting  the  manner  of  the  work,  but  contracting  with  a  third  person 
to  do  it,  aro  not  liable  for  a  wrongful  or  negligent  act  in  the  performance  of 
the  contract^  if  what  was  agreed  to  be  done  was  lawful,  and  does  not  oonsti* 
tnta  a  nnisanoe,  or  is  not  intrinsically  dangerous  "t  Dillon  on  Municipal  Cor- 
porationa,  sea  1029;  HerringtM  r.  ViUoffe  ^  LoMtmglmrgk,  110  N.  Y.  145; 
•  Am.  SK  Rep.  348^ 


Geotton  t;.  Gliddbh. 

04  HAXlia,  689.] 

ViOBTiiro,  LiAmuTT  fOB  Injuriis  Invlictsd  nr. — If  two  persona  toIqb* 
tarily  engage  in  a  fight,  either  may  maintain  an  aotioii  against  the  other 
to  reooTer  damages  for  injuries  recetved.  The  faot  that  tfao  fight  waa 
voluntary  ia  admissible  only  in  mitigation  of  damagaSi 

H.  Bli$$,  Jr.y  and  W.  A.  FogUr^  for  the  plaintiflL 
L,  If.  Staples^  for  the  defendant. 

Walton,  J.  This  is  an  action  to  recover  damages  for  an 
assault  and  battery.  The  plaintiff  has  obtained  a  verdict  for 
fifty  dollars,  and  the  case  is  before  the  law  court  on  motion 
and  exceptions  by  the  defendant. 

The  evidence  satisfies  us  that  the  plaintiff's  injuries  were 
received  while  he  and  the  defendant  were  engaged  in  a  volun- 
tary fight  The  defendant  contends  that  he  acted  only  in 
self-defense.  But  the  evidence  satisfies  us  that  the  fight  was 
voluntary  on  the  part  of  both  parties.  This  brings  us  to  the 
question  whether,  if  two  persons  engage  voluntarily  in  a  fight, 
either  can  maintain  an  action  against  the  other  to  recover 
damages  for  the  injuries  he  may  receive.  We  think  he  can* 
It  seems  to  be  settled  law  that  each  may  maintain  an  action 
against  the  other.  It  is  familiar  law  that  each  may  be  pun« 
ished  criminally.  And  it  seems  to  be  equally  well  settled 
that|  by  the  rules  of  the  common  law,  each  may  have  an  ao- 
tion  against  the  other  and  recover  full  damages  for  all  the 
injuries  be  received.  The  fact  that  the  fight  was  voluntary 
is  admissible  in  evidence,  as  are  many  other  facta,  to  keep 
down  the  amount  of  the  punitive  damages,  but  not  to  reduce 
the  actual  damages. 

In  BmIUt  v.  Clark,  cited  in  BulL  N.  P.  16,  the  court  heir 
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that,  the  fighting  being  unlawful,  the  consent  of  the  plaintiff 
to  fight,  if  proved,  would  be  no  bar  to  his  action,  and  that  he 
was  entitled  to  a  verdict  for  the  injury  done  him. 

In  Matthew  ▼.  OUerton,  Comb.  218,  the  court  held  that  "if 
a  man  license  another  to  beat  him,  such  license  is  Toid,  be- 
cause it  is  against  the  peace.'' 

In  Stout  V.  Wren,  1  Hawks,  420,  9  Am.  Dea  653,  the  court 
held  that  where  two  fight  by  consent,  the  one  who  is  beaten 
may  recover  damages;  for,  fighting  being  an  unlawful  act, 
the  consent  is  void.  In  that  case  the  plaintiff  and  the  de- 
fendant quarreled  and  agreed  to  fight,  the  defendant  asking 
the  plaintiff  if  he  would  clear  him  of  the  law,  and  the  latter 
answering,  Yes.  Mr.  Justice  Hall  thought  that,  upon  principle, 
the  maxim.  Volenti  non  fit  injuria^  ought  to  apply;  but  con- 
ceded that  the  law  seemed  to  be  the  other  way,  and  acqui- 
esced in  the  opinion  of  Chief  Justice  Taylor,  that  the  action 
was  maintainable. 

In  Dole  V.  Erskine^  35  N.  H.  503,  the  court  held  that  a  re- 
covery may  be  had  in  cross-actions  for  the  same  affray;  by 
the  party  assailed  for  the  assault  first  committed  on  him,  and 
by  the  assailant  for  the  excess  of  force  beyond. what  was 
necessary  for  self-defense. 

In  Adams  t.  Waggoner^  83  Ind.  631,  5  Am.  Rep.  230,  the 
jury  were  instructed  that  if  they  should  find  from  the  evi* 
dence  that  the  plaintiff  and  the  defendant  fought  by  agree- 
ment or  by  mutual  consent,  such  agreement  would  be  no  bar 
to  the  plaintiff's  recovery  of  damages,  but  might  be  consid« 
ered  in  mitigation  of  damages,  but  not  to  the  extent  of  pre- 
venting the  plaintiff's  recovery  of  such  damages  as  he  actually 
sustained  by  the  acts  of  the  defendant;  and  the  law  court  soe- 
tained  the  instruction.  The  same  doctrine  is  held  in  Logan 
V.  AmtiUj  1  Stew.  476;  Bell  t.  Hanaley^  8  Jones,  131;  and 
Commonwealth  v.  CoUberg,  1 19  Mass.  350;  20  Am.  Rep.  828. 

In  Bhay  v.  Thompson,  59  Wis.  540,  48  Am.  Rep.  688,  the 
plaintiff  and  defendant  were  neighbors,  quarreled  about  their 
line  fence,  and  bad  a  fight.  And  it  is  stated  in  the  opinion  of 
the  court  that  although  they  were  both  old  men,  it  was  but  just 
to  say  that  they  fbught  with  great  spirit  and  brutality.  Both 
of  the  plaintiff's  eyes  were  gouged,  and  the  sight  of  one  of 
them  permanently  impaired.  He  recovered  a  verdict  for  five 
hundred  dollars,  which  the  court  sustained,  holding  that 
wliere  two  fight  in  anger,  by  consent^  each  is  liable  lo  the 
other  for  actual  damages. 
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Iq  the  present  case,  the  evidence  shows  that  the  plaintiff 
and  the  defendant  had  been  on  unfriendly  terms  for  manj 
years.  The  defendant  had  fastened  upon  the  plaintiff  the 
name  of  **  Hog  Back/'  and  had  expressed  great  satisfaction 
on  learning  that  the  latter  was  about  to  move  out  of  the  neigh- 
borliood.  The  plaintiff  had  cf^lled  the  defendant  a  hypocrite 
in  religion,  and  expressed  a  long-felt  desire  to  punch  his  head. 
They  met  in  the  highway,  and  the  result  was,  first  an  alter- 
cation, and  then  a  fight,  each  one  being  as  ready  and  as  will« 
ing  to  enter  into  the  fight  as  the  other.  The  plaintiff  got  the 
worst  of  it.  The  defendant  testified  that  he  escaped  with  no 
other  damage  than  a  torn  shirlroollav.  The  plaintiff  went 
home  with  two  black  eyes,  a  scratched  face,  a  bruised  head, 
a  lame  back,  and  a  kick  on  the  lower  part  of  his  abdomen, 
which  caused  him  to  pass  bloody  urine.  Barely,  if  the  de- 
fendant escapes  with  a  verdict  against  him  of  only  fifty  dol- 
lars, he  may  think  himself  lucky.  His  plea  of  ''self-defense'' 
makes  quite  as  feeble  an  impression  on  the  court  as  it  seems 
to  have  made  on  the  jury. 

It  appears  from  the  bill  of  exceptions  that  the  presiding 
justice  had  considerable  difficulty  in  making  the  jury  under- 
stand that  they  could  not  give  the  plaintiff  damages,  and  by 
the  same  verdict  find  the  defendant  not  guilty.  But  he  finally 
succeeded,  and  obtained  a  verdict  in  proper  form.  The  course 
pursued  by  the  presiding  justice  was  entirely  proper. 

Motioa  and  exceptions  overruled.  Judgment  on  tiie  ver- 
dict. 

Aauviff — MmirAii  GmnAV^  Civil  Aonoii  foa  DAwieaa  —fa  sa  as- 
tkM  fw  dMiagM  for  asHMili  and  bsAtery,  iS  k  p«rmMbls  fgr  tilt  dffmUiil 
to  iliMi^  ia  SBilipUwii  of  dMiMia«%  that  tiis  pMrtisf  f onglift  by  matasl  «ni» 
•entb  bat  saoh  oonianl  oioinol  be  sliowa  m  a  bar  to  the  aetiont  BarhoU  t. 
Wrigid,  4jl  Ohio  St  177t  4  Am.  Si.  Rap.  535^  and  note,  ia  which  the  oaaas 
art  ooHeetod;  nolo  to  Shoff  ▼.  TTbom^non,  48  Am.  Rap.  M0|  sola  la  Oammtm 
emttr.  Cbffteiy^  M  Am.  Bap.  SaO.  Whaie  twe  fight  bjr  aonaasi  «ha ana 
«ho  ii  baafaa  SHty  raoovar  damagaa;  for,  fightiiig  baing  aa  onlawfal  aot^  tha 
Mmtia  voids  Bloii^r.  ITm^  1  Bawh%  4201  9  Aa^  Dao.  W|  aad aote. 


f 
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Willis  v.  Feenoh, 

(M  Maine,  688l1 

iHDOiUlm  07  TowH  Ordibs,  Liabiutt  or.  ~~  A  fiayee  of  •  negotiable  In* 
itrnmeot  transferring  it  by  indoraemeot  eitber  before  or  after  matarity^ 
whether  it  be  strictly  eommercial  paper  or  not,  aa  town  orders,  thereby 
guarantees  the  genuineness  of  the  writing  and  the  validity  of  the  promise. 
If  the  writing  is  forged,  or  void,  or  uUi-a  vires^  the  indorsee  has  the  right 
to  elect  either  to  rely  upon  the  contract  of  indorsement  or  to  sue  for  the 
oonsideration  paid.  In  the  latter  event,  the  statnte  of  limitations  runs 
from  the  date  of  the  payment  of  the  money,  and  in  the  former,  from  the 
time  when  the  indorsed  promise  becomes  due. 

Town  Ordbbs  abb  not  STRierLT  Ck)MiiKROiAL  Papbr,  but^  when  negotiable^ 
■lay  be  transferred  as  if  they  wereu 

H,  M.  Heath  and  /•  C.  Holman^  for  the  plaintiS 
J.  H.  Thomp9(m^  for  the  defendants. 

Haskell,  J.  The  payee  of  a  negotiable  promise  in  writing, 
who  transfers  the  same  by  indorsement,  either  before  or  after 
maturity,  whether  it  be  strictly  commercial  paper  or  quan 
such, — that  is,  negotiable  in  form,  but  lacking  some  elements  of 
such  paper,  as  town  orders,  always  subject  to  equitable  de- 
fenses whosoever  the  holder  may  be, — thereby  guarantees  both 
the  genuineness  of  the  writing  and  the  validity  of  the  promise. 
If  the  writing  be  forged,  or  the  promise  be  void,  as  ultra  vire9^ 
the  indorsee  may  elect  to  repudiate  the  contract  of  indorse- 
ment and  sue  for  the  consideration  paid,  or  treat  it  as  valid 
so  far  as  the  indorser  is  concerned,  for  he  is  estopped  from 
denying  its  validity,  and  hold  him  according  to  its  tenor:  Fur* 
gerson  v.  Staples^  82  Me.  159;  17  Am.  St  Rep.  470. 

If  the  indorsee  repudiates  the  contract  and  sues  to  recover 
the  money  that  he  paid  for  it,  his  cause  of  action  ordinarily 
accrues  at  the  time  he  paid  his  money,  and  becomes  barred 
after  the  lapse  of  six  years:  Blethen  v.  Lovering^  58  Me.  437; 
but  if  he  stands  by  his  contract  and  elects  to  hold  his  indorser 
to  his  warranty,  to  payment  according  to  the  terms  of  the  in- 
dorsement, then,  of  course,  his  cause  of  action  accrues  when 
the  indorsed  promise  falls  due. 

In  this  case,  the  defendants,  as  payees,  transferred  by  in- 
dorsement to  the  plaintiff,  for  value,  two  town  orders,  more 
than  six  years  prior  to  the  date  of  his  writ,  so  that  hyi  action 
is  barred,  unless  the  orders  are  held  to  have  been  given  on  ten 
years'  time. 

The  orders  bear  date  June  1|  1870^  and  were  directed  to  the 
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town  treasurer,  reqaesting  him:  ^^  Pay  to  S.  and  C.  W.  French 
or  order  five  hundred  dollars,  it  being  for  money  loaned,  agree- 
able to  a  vote  of  the  town  passed  April  25,  1870,  and  interest 
annually."  They  were  signed  by  the  selectmen  and  accepted 
by  the  treasurer  of  the  town  on  the  day  of  their  date.  A  plain 
construction  of  these  orders  is  a  request  to  the  town  treasurer 
to  pay  agreeable  to  a  vote  of  the  town,  they  having  been  given 
for  money  loaned.  The  vote  became  a  part  of  these  orders, 
and  if  they  were  given  according  to  its  provisions,  its  terms 
as  to  payment  fixed  the  time  when  the  orders  should  fall  due. 
The  vote  authorized  a  loan  of  two  thousand  dollars  to  the  de- 
fendants for  ten  years,  without  interest,  in  town  orders  payable 
to  their  order,  at  the  expiration  of  that  time,  with  interest  an- 
nually, upon  condition  that  they  should  rebuild  their  mill,  etc., 
•nd  mortgage  it  to  the  town  to  secure  their  notes  to  the  town 
for  two  thousand  dollars,  payable  in  ten  years,  without  inter- 
est. The  defendant  complied  with  all  the  conditions  to  entitle 
them  to  the  orders  in  suit. 

In  short,  the  town  gave  its  notes  to  the  defendants  on  ten 
years  with  interest  annually,  in  exchange  for  their  notes  of 
the  ssme  amount,  on  the  same  time,  without  interest;  or  in 
other  words,  promised  to  give  them  interest  upon  two  thou- 
sand dollars  for  ten  years,  as  an  inducement  to  continue  their 
man  jfacturing  business  in  the  town. 

The  plaintiff  bought  these  orders  from  the  defendants  in 
good  faith,  for  valuable  consideration.  They  have  had  the 
jdaintiff's  money,  and  the  use  of  it  for  ten  years,  until  the  or- 
ders were  supposed  to  fall  due;  and  why  should  they  not  be 
held  to  repay  the  same?  Certainly,  as  between  the  plaintiff 
and  the  defendants,  there  are  no  equities  to  shield  the  latter 
from  payment.  They  had  the  money,  and  should  account  for 
it  to  some  one;  and  if  they  pay  it  to  the  plaintiff,  they  can- 
not be  held  to  pay  it  again  upon  their  notes  to  the  town.  Be- 
cause the  town  may  not  be  held  by  law  to  give  the  defendants 
interest  upon  two  thousand  dollars  for  ten  years,  it  is  h  ird 
to  reqnire  the  plaintiff  to  give  them  both  principal  and  inter- 
est 

Suppose  the  vote  of  the  town  had  been  printed  upon  the 

backs  of  these  orders,  as  customary  in  many  cases,  would  it 

be  contended  that  the  terms  of  the  votes  did  not  fix  the  time 

when  the  orders  should  become   payable?    Tiie  liability  of 

these  defendants  is  the  same  as  though  the  orders  were  valid 

obligations  of  the  town.     Their  indorsement  of  them  guaran- 
01;  Ksp..  Vol.  XXX.  -V 
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tees  their  Talidify.  Th«  orders  refer  to  the  vote  in  speeiflo 
terms  as  oonirolling  the  transaction.  They  recite  the  date  of 
its  passage,  making  ite  identity  certain. 

The  ootirt  oOnrtsid^rs  that  a  fair  eonstrtidtion  of  the  orders, 
controlled  by  th^  terms  of  the  TOte  ct  the  tovirn,  makes  them 
payable  at  Om  expiration  of  ten  years,  and  aot  before.  That 
all  parties  so  considered  the  contract,  is  dearly  shown  by  their 
acts.  Town  orders  are  not  strictly  eommereial  ^per,  but, 
when  negotiable,  may  be  transferred  as  if  they  were.  They 
are  ordinarily  drawn  and  negotiated  by  plain  men,  and  should 
be  given  a  sensible  construction.  By  api  punctuation  these 
orders  read:  Pay  ffve  hundred  dollars,  it  being  for  money 
loaned,  agreeable  to  a  rote  of  the  town  passed  April  25, 1870; 
or  to  put  it  mote  plainly:  Pay  five  hundred  dollars,  agreeable 
to  a  tote  of  the  town,  it  bdng  tot  money  loaned. 

The  action  is  not  barred  by  the  statute  of  limitationa 

Eitceptions  sustained^ 

NaoorUBM  IimniviitinB— >LtABn*rrr  er  IirDommsi^WlMM  a  pi^yM 
IndonM  1^  nol«  More  it  u  signed,  and  delivers  it  to  the  maker  to  aigiiv  ao 
at  to  enable  him  to  obtain  money  for  their  Joint  benefit^  he  will  not  be  al* 
towed  to  deny  the  anthority  6t  the  maker  to  sign  It  in  the  name  of  the  part- 
iershlp  of  which  he  ie  a  member:  Montgomery  t.  Cro^Hhioaiit  09  Alk  S63; 
T4  Am.  81  Repw  S32|  aola  to  HotuntM  r.  Brigg9. 17  Am.  8k  Rep.  Sift  Uadar 
the  law  merchant^  the  indorsement  of  a  note  amounts  to  a  oontraet  on  tha 
part  el  the  iadorser  tfaat^  if  when  duly  presented,  it  is  not  paid  by  the  maker, 
the  indorser  will,  npon  notioe  given  him  of  its  dishonor,  pay  it  to  the  in* 
dorsee  dr  other  holder:  Ditmiiffan  r.  8teven»^  122  IH.  SSe;  8  Am.  8t  Rapw 

19^  Mid  edtei  <se  etisstfsd  aote  ta  JiHfca  y;  gss^A>^  y  ^^">  J^^  ^^ 
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GbANB  LoDQB  AkOIENT  ObDEB  of  tlNITBD  WOBK- 

MEN  V.  Noll. 

BmBftt  8om*rixi^Lo88  ofGbrtifioatb— Caaiiob  ov  BBivBnciAmr  by 
WiUi.  —  When  b  eerti6cate  of  metnberahip  and  iDanranoe  in  a  benefit 
■ociety  b  loit  or  mislaid  by  the  assiiredi  without  fanlt  on  his  part^  so 
tliat  it  is  impoasible  for  him  to  name  a  new  beneficiary  in  the  manner 
prescribed  by  the  by-laws  of  the  toctety,  k  court  of  equity  will  enforce 
fcis  diiposition  of  the  insorance  by  B  v^  in  which  he  Bamet  b  new 
beneficiary. 


itf  WiUcn^  and  Blair^  for  the  lippellani 
Albert  P.  Jaeobij  for  the  appellee. 
Loui  and  /Viee^for  Chrifitine  NolL 

MoNTOOMBBT,  J.  ThiB  in  a  bill  of  interpleader,  the  contest 
being  between  the  two  defendants,  Christine  Koll  and  Michael 
KolL 

It  appears  that  one  Jacob  Noll,  the  son  of  Michael  Noll,  and 
husband  of  the  defendant  Christine  Noll,  became  a  member  of 
the  Orde^  of  United  Workmen,  and  received  a  certificate, 
dated  July  8,  1879,  stating  that  he  was  entitled  to  all  the 
rights  and  privileges  of  membership  in  the  order,  and  to  par- 
ticipate in  the  beneficiary  fund  of  the  order  to  the  amount  of 
two  thousand  dollars,  which  sum  should,  at  his  death,  be  paid 
to  his  1?ife,  Christine  Noll,  and  also  containing  a  provinion  as 
follows:  ^^This  certificate  is  issued  upon  the  express  condition 
that  said  Jacob  Noll  shall  in  every  particular,  while  a  mem- 
ber of  said  order,  comply  with  all  the  laws,  rules,  and  require- 
ments thereof!" 
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The  only  provision  of  the  by-laws  relating  to  a  change  of 
beneficiary  is  section  18  of  article  7,  which  provides  that  ''any 
member  holding  a  beneficiary  certificate,  desiring  at  any  time 
to  make  a  new  direction  as  to  its  payment,  may  do  so  by  an- 
thorizing  such  change  in  writing  on  the  back  of  bis  certificate 
in  the  form  prescribed,  attested  by  the  recorder,  with  the  seal 
of  his  subordinate  lodge  attached,  and  by  the  payment  to  the 
grand  lodge  of  the  sum  of  fifty  cents." 

No  authorization  of  a  change  of  beneficiary  was  ever  in- 
dorsed upon  the  certificate  in  the  form  prescribed;  but  shortly 
before  his  decease,  Jacob  Noll  executed  a  last  will  and  testa* 
ment,  in  which  he  bequeathed  the  insurance  money  to  the 
defendant  Michael  NolL  This  will  has  been  duly  probated, 
after  a  contest  made  by  defendant  Christine  Noll  on  the 
ground  of  mental  incapacity  of  Jacob  Noll,  and  alleged  un- 
due influence  exerted  by  Michael  Noll  and  others. 

The  testimony  is  very  conflicting  as  to  the  mental  condition 
of  Jacob  Noll  at  and  about  the  time  of  making  this  wilL  We 
are  satisfied,  however,  from  a  careful  examination  of  the  rec- 
ord, that  Jacob  Noll  desired  to  make  a  change  in  the  benefici- 
ary named  in  the  certificate,  and  caused  a  search  to  be  made 
for  the  same,  which  was  unavailing,  and  that  thereupon  he 
executed  the  will  in  question.  The  validity  of  this  will  is  not 
now  open  to  question;  but  it  is  still  contended  that,  although 
probated  and  found  to  have  been  the  last  will  and  testament 
of  Jacob  Noll,  a  change  in  the  beneficiary  cannot  be  effected 
except  by  such  an  indorsement  as  section  18  of  the  by-laws  of 
the  order  requires. 

It  was  held  in  the  case  of  Supreme  Lodge  v.  iVatm,  60  Mich. 
64,  that  such  an  agreement  between  the  company  and  the 
assured  is  to  be  observed  by  the  courts,  and  that  it  evidences 
a  purpose  that  the  corporation  shall  always  be  in  written  con- 
tract relations  with  a  member  who  is  alive  and  is  in  good 
standing,  which  will  show  them  the  identity  of  the  beneficiary 
to  whom  they  are  liable.  But  in  the  case  of  Orand  Lodge  ▼. 
Childf  70  Mich.  163,  this  court  held  that  in  case  a  certificate 
is  destroyed,  without  fault  of  the  assured,  so  that  it  is  impos- 
sible to  exercise  the  right  of  naming  a  new  beneficiary  in  ac- 
cordance with  the  method  prescribed  by  the  by-laws  of  the 
corporation,  a  court  of  equity  would  recognize  a  designation 
of  a  beneficiary  by  any  other  method  which  may  manifest  hiB 
intention  to  exercise  the  right,  which  he  unquestionably  pos- 
sessed, of  changing  the  beneficiary.    We  think  that  that  cas« 
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fa  decisiTe  of  the  case  under  coneideration.  The  certificate 
haTing  been  lost  or  mislaid  without  fault  of  the  assured,  it 
was  likewise  impossible  for  him  to  name  a  new  beneficiary  in 
the  manner  prescribed  hj  the  by-laws,  hot  a  court  of  equity 
can  and  shonld  recognize  the  disposition  by  will. 

The  decree  below  will  be  reversed,  and  one  entered  in  this 
conrt  declaring  the  defendant  Michael  Noll  entitled  to  the 
ftmd.  'No  costs  will  be  awarded  in  this  court. 


HvruAS,  'Bmsirr  Soomns.  ^Crakob  or  Bsrefioiariisi  Sea,  genar* 
•Uy,  note  to  Baakenf  ate.  ilM'ii  t.  Blapp,  19  Am.  St.  Rap.  786-791.  Tho 
gaaaral  mla  ia,  that  whara  a  oarttfioata  of  membarabtp  and  ioanraaoa  iasnad 
bj  a  banafit  aooiaty  apeoifiea  tha  mode  ia  which  a  ohanga  of  beneficiary  may 
ba  flMde,  aaeh  mode  must  be  atrictly  followed,  or  the  ohange  will  not  ba 
▼aHd:  RoUbi9  t.  McHatUm,  IS  OoL  203;  25  Am.  St  Rep.  260»  and  nota. 
Thafofoi%  a  ohanga  ol  bonafloiary  oannot  ba  made  by  tha  will  of  a  mambar 
whan  tha  by-Iawa  of  tha  asaociatioa  point  oat  a  mode  in  which  raoh  ohangea 
can  bo  made^  and  that  mode  waa  nnt  adopted:  McGartkjf  w.  Supreme  Lodge, 
1S3  Maaa.  314;  25  Am.  St.  Rap.  637.  Where,  howavar,  the  inaared  member 
haa  in  good  laith  attempted  to  oomply  with  tha  mode  preaoribed  for  ohan* 
ging  hia  bonefletary,  bnt^  owing  to  oironmstanoea  beyond  hia  oontrol,  tha 
ahange  ia  not  entirely  oonanmmatad  at  tha  time  of  hia  death,  equity  will 
aomatimaa  treat  the  anbatitntion  aa  oompletai  RolUm  r.  McHaUom,  16  CoL 
»3}  S5  Am.  St  Rap.  260. 


Harrow  Spring  Co.  u  Whipplb  Harrow  Co, 

[M  ICXCHIOAM,  147.] 

OoKTRAor  OF  Salb  —  CoMSTBaonoN.  —When,  at  the  time  an  agreement  la 
entered  into  to  fnmiah  a  qnantity  of  harrow  teeth  of  "regular  pattema, 
isoh  aa  heretofore  fnrniahed,"  the  parliea  teat  the  quality  of  the  teeth 
which  have  been  furniahed,  the  agreement  must  be  construed  to  mean 
tiiat  the  teeth  to  be  fnroiahed  are  to  correapond  in  quality  with  tha  teeth 
tiieratofora  f amiahed. 

Cosnuov  OF  Sals  —  CoNSTRUoriozr  —  EyioBvos.  —  Under  *  oontraot  by 
whiob  the  aeller  agreoa  that  ahipmenta  of  the  gooda  will  be  made  aa 
■paoifled,  and  that  "we  will  also  agree  to  furniah  what  additional 
amounta  of  tha  above  gooda  yon  may  require  for  your  aeaaon*a  trade  upon 
the  aama  terma  and  oonditiona,  bnt  are  to  have  reaaonable  time  and  no* 
tioa  in  whioh  to  fill  any  additional  amount,  aay  abont  thirty  days," 
tha  aaUar  mnat  have  a  reaaonable  time  after  the  goods  are  apeoified  or 
named  within  which  to  make  the  ahipmeut;  and  although  tha  buyer 
may  ahow  by  parol  that  ha  gave  an  order  for  gooda  on  the  day  that  tha 
oontraot  waa  made,  ha  oannot  Tary  tha  terma  of  tha  agraemant  by  parol 
proof  that  tha  aellar  agreed  to  keep  the  gooda  on  band  ready  for  imaa* 
diata  ahipment 

t>AilAOis  —  Riooemxirr.  —In  an  action  by  a  seller  to  recover  for  gooda 
*arniahtd  under  a  written  oontraot,  the  buyer  may  recoup  hia  expenaea 
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incurred  in  making  sales  in  expectation  of  the  deliTery  of  flio  food» 

within  the  time  specified  in  the  contract*  and  which  he  failed  to  ooap 
pleto  becaase  of  the  failare  of  the  seller  to  so  deliver. 

Boudeman  and  Adam$^  and  E.  E.  WMridg^^  tfff  the  sppfti* 
lant 

Oibom  and  MitU^  and  Howard  and  ifeo§,  for  the  appdleau 

MoNTGOMBBT,  X  This  action  was  brought  to  recover  fw 
harrow  teeth  furnished  by  the  plaintiff  to  the  defendant  dar- 
ing the  year  1889.  The  defendant  sought  to  recoup  damages^ 
on  the  ground  thai  the  teeth  furnished  were  not  properly  tem- 
pered, and  particularly  for  the  reason  that  they  were  not  of 
as  good  quality  as  certain  teeth  which  had  been  furnished  to 
defendant,  and  with  which  tests  had  been  made  prior  to  the 
making  of  the  contract  referred  to  below,  and  also  soagbtto 
recoup  damages  for  the  failure  of  the  plaintiff  to  furnish  the 
teeth  within  the  time  contemplated. 

The  contract  was  made  November  21, 1888.  The  plaintiflT 
had  previously  furnished  the  defendant  a  quantity  of  harrow 
teeth.  The  plaintiff's  agent,  Mr.  Burdick,  visited  Baton 
Rapids,  then  the  home  office  of  defendant,  and  a  test  of  the 
teeth  was  made  in  his  presence,  which  proving  satisfactorj, 
the  plaintiff  made  to  the  defendant  this  proposition:  ^We 
will  agree  to  furnish  you  with  twenty-eight  thousand  harrow 
teeth,  of  your  regular  patterns,  such  as  heretofore  furnished, 
aud  twelve  thousand  special  double-edge  teeth  aa  per  pattern, 
at  four  and  one  half  cents  per  pound." 

The  defendant  accepted  the  proposition  in  writing, 

1.  The  trial  judge  appears  to  have  interpreted  the  words 
''such  as  heretofore  furnished"  as  referring  to  the  patterns 
spoken  of,  and  to  have  construed  the  contract  as  though  it 
had  read:  '*  We  will  furnish  you  twenty-eight  thousand  teeth 
of  the  same  patterns  heretofore  used."    The  defendant  oon* 
tends  that  the  language  imports  that  the  teeth  to  be  furnished 
are  to  correspond  to  those  theretofore  furnished.    We  agree 
with  this  view  maintained  by  the  defendant     The  parties 
had,  on  the  very  day  of  making  the  contract,  tested  the  qual- 
ity of  the  teeth  which  had  been  furnished,  and  it  was  evi- 
dently  a  matter  which  they  had  under  consideration;  and  we 
think  the  language,  fairly  construed,  refers  to  the  quality  of 
teeth  to  be  furnished.    This  view  is  strengthened  by  tiie  fact 
that  the  term  *'  regular  patterns  "  sufficiently  fixed  the  style, 
•ise,  and  shape  of  the  teeth,  and  the  words  ''such  as  hereto* 
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fore  furnished  ^  were  wboUy  unneoeseaty  to  complete  thi9  d^ 
ecription.  The  rulings  relating  to  this  subject  are  erioneoua. 
2.  Defend  aat  alleges  as  error  that  the  court  refused  to  per* 
mit  its  witnesses  to  testify  that  it  was  agreed  that  the  plaintiff 
should  have  the  geods  on  band  when  ordered.  The  provision 
of  the  contract  relating  to  shipments  is  as  follows:  ^  Ship- 
ments i>[  these  goods  to  be  made  as  specified,  but  not  later 
than  Julj  1,  1889.  We  will  also  agree  to  furnish  what  addi* 
tional  amounts  of  the  above  goods  you  may  require  for  your 
season's  trade  upon  the  same  terms  and  conditions,  but  are  to 
have  reasonable  time  and  iK>tice  in  which  to  fill  any  additional 
amount,  say  about  thirty  days." 

The  circuit  judge  permitted  the  defendant  to  show  what  or- 
ders were  given  at  the  time  the  contract  was  made,  but  con* 
strued  the  contract  to  mean  that  the  plaintiff  was  to  have  a 
reasonable  time  after  the  goods  were  specified  or  named  within 
which  to  make  the  shipment,  and  ruled  that  it  could  not  be 
shown  by  parol  that  plaintiff  agreed  to  keep  the  teeth  on  hand 
ready  for  immediate  shipment.     In  view  of  the  fact  that  the 
teeth  were  to  be  manufactured  from  different  patterns,  which 
were  the  patterns  of  the  defendant  company,  we  think  the 
trial  judge  correctly  construed  the  contract  to  be  one  requir- 
ing manufacture  and  shipment  within  a  reasonable  time  after 
being  informed  as  to  the  goods  required.     Such  being  the  con* 
struction  of  the  contract,  while  it  was  competent  for  the  de* 
fendant  to  show  that  it  gave  an  order  on  the  same  day  the 
contract  was  made,  or  designated  the  kind  of  goods  required, 
and  quantity,  it  was  not  competent  to  show  by  parol  any  other 
or  different  agreement  relating  to  the  time  when  the  ship- 
ments were  to  be  made:  Toledo  ete.  R.  R.  Co.  v.  Johnson^  65 
Mich.  461;  Coon  v.  Spaulding,  47  Mich.  162;  Siange  v.  Wil" 
ton,  17  Mich.  842.    In  the  latter  case,  Campbell,  J.,  after  re- 
ferring to  various  cases  cited  which  were  claimed  to  establish 
a  contrary  rule,  said:  ^*  There  is  in  none  of  these  cases,  nor  in 
any  others  that  I  have  found  (except  the  case  in  8  Sumner), 
any  intimation  that  the  proof,  which  was  not  valid  to  prove  new 
terms  of  an  agreement,  was  valid  to  affect  it  indirectly,  by  rais- 
ing  presumptions  concerning  the  belief  or  expectation  of  the 
parties.    It  is  hardly  possible  that  such  a  nse  of  testimony 
would  have  eluded  the  ingenuity  of  so  many  learned  courts 
and  eounael,  if  it  is  really  admissible.    And  if  such  proof  is  to 
be  reoeivedy  it  is  manifest  that  the  rule  excluding  parol  evidenco 
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will  become  very  difficult  and  uncertain  in  its  application,  if 
not  entirely  useless." 

3.  Complaint  is  made  of  the  charge  on  the  subject  of  dam- 
ages. It  will  be  seen  that  the  contract  was  made  with  refei^ 
ence  to  the  defendant's  ^  season's  trade,"  and  it  is  clear  that 
the  profits  to  be  derived  by  the  defendant  from  a  resale  of  the 
harrows  were  within  the  contemplation  of  both  parties  when 
they  assumed  contract  relations.  The  defendant  at  the  trial 
offered  testimony  tending  to  show,  —  1.  That  it  sold  harrows 
which  were,  thrown  back  on  its  hands  because  of  defectiTe 
teeth;  2.  That  it  incurred  large  expense  in  taking  orders 
which  it  was  unable  to  fill  because  of  the  default  of  plaintiff 
in  delivering  the  harrow  teeth  as  required  by  the  terms  of  the 
contract. 

In  treating  of  the  defendant's  right  to  recover  damages 
under  this  evidence,  the  trial  judge  instructed  the  jury  as  fol* 
lows:  ''  Now,  I  have  said  to  you  that  you  are  not  to  take  into 
account  all  the  elements  that  enter  into  the  qnestion  of  these 
profits.  What  the  harrows  cost  in  the  shop,  the  material  and 
cost  of  setting  up,  and  what  they  sold  for, — the  difference  be* 
tween  the  two  would  not  furnish  the  proper  criterion.  Yon 
would  have  to  consider  these  other  elements  that  I  have  called 
your  attention  to,  and  then  you  would  have  to  deduct  from 
these  the  freight  that  the  defendant  had  to  pay  in  shipping 
the  harrows  to  its  customers,  the  expense  of  its  sales,  its  office 
expenses,  —  all  those  various  things  that  enter  into  the  ac- 
count, and  you  should  take  into  the  account, — because  any 
other  rule  would  compel  plaintiff  to  pay  the  expenses  of  carry* 
ing  on  the  defendant's  business,  which  never  is  contemplated 
by  this  or  any  other  contract  Then  after  you  have  taken  all 
those  elements  into  account,  and  found  what  were  the  net 
profits  on  each  harrow  that  the  defendant  lost  the  sale  of,  then 
for  that  number  of  harrows  you  should  find  how  much  should 
be  recouped  on  that  account." 

These  instructions  preclude  the  defendant  from  recovering 
for  expense  incurred  in  making  sales,  and  limit  the  recovery 
to  the  profits  which  it  would  have  made,  after  deducting  such 
expense,  in  case  it  had  been  able  to  complete  the  sales  and 
furnish  the  goods.  This  is  clear  error.  Under  such  a  rule,  if 
the  defendant  had  undertaken  to  furnish  its  customers  with 
goods  at  actual  cost,  including  cost  of  making  sale  and  deliv- 
ery, and  had  been  prevented  from  doing  so  by  the  plaintiff's 
breach  of  contract,  it  could  not  have  recoveied  for  expenses 
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incurred  in  making  the  sale.  In  a  case  like  the  present,  the 
injnred  party  is  clearly  entitled  to  recover  his  damages  for 
•zpensea  inonrred,  in  good  faith,  in  anticipation  of  perform- 
ance bj  the  other  party:  1  Sutherland  on  Damages,  110; 
Mann  y.  Tayhr^  78  Iowa,  855;  UniUd  States  t.  Behan,  110 
U.S.  888. 

There  are  sixty-two  assignments  of  error  in  the  record.  In 
▼lew  of  the  foregoing  rulings,  the  other  questions  are  not  likely 
to  arise  on  a  new  trial. 

The  judgment  will  be  reversed,  with  costs,  and  a  new  trial 
ordered.  ^___ 

GdHTRAcrs  or  Sals  —  Ooit sntucnoK.  —  Pakol  Byidsii oa  to  show  auto* 
mtdmot  or  eootemponmeon*  agreement:  See  note  to  Sulkvan  ▼.  Lear,  11  Am. 
8L  Bepw  894.  Written  agreement  may  be  added  to,  mmlified,  explained, 
reformed.  Or  set  aside  by  parol  evidence  of  an  oral  promise  or  undertaking 
naterial  to  the  sobject-matter  of  the  contract,  made  by  one  of  the  partt^ 
St  the  time  of  the  exeention  of  the  writing,  and  which  induced  the  other 
party  to  put  his  name  thereto:  Ftrgtuon,  ▼.  Rafferty,  128  Pa.  St.  337;  Cahe  t. 
PaUtmUt  Bank,  116  Pa.  St.  264;  2  Am.  St  Rep.  600.  In  the  note  to  the  latter 
are  oolleoted  a  large  number  of  cases  in  the  series,  which  relate  to  this 
Parol  eridence  is  admissible  to  show  that  at  the  time  of  the  eze> 
cotion  of  a  written  contract  a  parol  agreement  was  entered  into  by  the  par* 
tieo  and  made  a  part  of  it:  RtdJUtd  t.  Oleamnh  61  Vt.  220;  16  Am.  St.  Rep. 
8S0;  as,  for  example,  a  contemporaneous  parol  agreement  concerning  the 
time  during  which  the  written  agreement  was  intended  by  the  parties  to  re- 
main in  force:  Real  EttaU  He.  Co.*s  Appeal,  125  Pa.  St.  549;  11  Am.  St  Rep. 
920;  or  to  show  the  oharacter  of  the  liability  of  one  who  sccepts  a  drafts  and 
adds  "executor  **  to  his  name:  SehmiUUr  t.  Simon,  114  N.  Y.  176;  11  Am. 
St.  Repw  62U 

KBroorMurr.  —Damages  arising  from  breach  of  contract^  contemplated 
by  the  parties  at  the  time  the  contract  was  made,  may  he  the  subject  of  ro- 
conpment:  Van  WinHe  t.  WiOeiwt,  81  Oa.  03;  12  Am.  St  Rep.  299.  Thus  in 
aa  action  on  a  promissory  note,  the  defendant  may  plead,  by  way  of  recoup* 
nent^  that  the  note  was  given  under  a  contract,  by  the  terms  of  which  the 
payee  was  to  furnish  wagons  to  be  sold  by  the  maker  on  commission,  and 
was  not  to  sell,  nor  to  furnish  to  be  sold,  any  other  wagons  to  any  other 
dealer  in  tiie  same  town,  and  that  the  plaintiff,  after  furnishing  wagons  to 
tho  defendant^  and  receiving  therefor  the  note  in  suit,  violated  his  agreement 
by  famishing  wagons  to  other  dealers,  whereby  defendant  was  prevented 
from  selling  tho  wagons  furnished  him  at  a  profit:  Andre  v.  Morrow,  66 
Hiss.  S16;  7  Am.  St  Rep.  658L  As  to  recoupment  generally,  see  note  to 
rem  Bppe  r.  Harrimm,  40  Am.  Deo.  820-397. 
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HuBBABD  t;«  Prbstoit. 

|M  MiCHiOAV,  I2L] 

IkMt — Rraar  «o  Kill,  is  Nuhanobs.  — A  property  owner  vko  keeps  no 
4o^  end  whp^  together  with  hie  family,  hae  lieea  eerftQUe^y  and  n^htly 
annoyed  for  eome  time  by  a  congregation  of  barking,  quarreling,  and 
lighting  doga  upon  hie  preiniaea,  has  a  right  to  aae  aU  reaaooaHle  and 
neoeaeary  means  to  protect  hia  family  from  such  a  nnisanoe^  and  he  can- 
not be  held  liable  for  the  ralue  of  a  dog  killed  by  him  in  an  attempt  to 
drire  them  away,  if  he  did  not  know  who  owned  aipy  of  Ihsia,  and  did 
not  shoot  at  any  particular  dog. 

Julian  0.  DieHnson^  for  the  appellant. 

Corliss,  Andrua^  and  Le^ie^  for  the  appellee. 

LoNO,  J.  On  November  9,  1890,  defendant  shot  and  killed 
plaintiff's  dog.  An  action  was  commenced  in  jostioe'e  courts 
where  defendant  had  judgment  On  appeal  to  the  circuit 
court  for  Wayne  County,  the  cause  was  tried  before  a  jury. 
The  only  question  submitted  to  the  jury  on  the  trial  in  the 
circuit  court  was  the  value  of  the  dog,  which  the  jury  found 
to  be  twenty- five  dollars,  and  verdict  and  judgment  were  en* 
tered  for  that  amount.     Defendant  brings  error. 

On  the  trial  the  defendant  introduced  testimony  tending  to 
show  justification  for  the  killing.  The  court  permitted  the 
testimony  to  be  introduced,  but  held  t}iat  it  did  not  amount 
to  a  justification.  The  only  question  raised  in  this  court  is, 
whether  the  court  should  have  submitted  that  branch  of  the 
case  for  the  determination  of  the  jury. 

We  think  the  court  was  in  error  in  not  so  doing.  It  ap- 
peared that  the  defendant  did  not  keep  a  dog;  that  he  lived 
on  Bagg  Street,  city  of  Detroit,  and  for  eight  days  prior  to  the 
shooting  he  and  his  family  had  been  greatly  annoyed  by  the 
congregation  of  a  large  number  of  dogs  about  his  premises, 
barking,  quarreling,  and  fightii^  there;  that  they  came  every 
night  upon  his  lawn,  about  his  house,  when  it  became  dark 
(on  two  occasions  he  counted  twelve  dogs),  and  that  they  kept 
up  their  cries  all  night,  at  intervals;  that  he  complained  to 
the  police  on  three  different  days  prior  to  the  killing,  but  with- 
out any  relief,  and  he  had  driven  them  away  on  several  nights; 
that  the  noise  made  by  them  kept  the  members  of  his  family 
awake,  and  seriously  annoyed  them;  that  he  did  not  know  the 
owners;  that  on  the  night  he  killed  plaintiff's  dog  he  drove 
them  away  twice,  but  they  returned;  that  he  could  not  get 
near  them,  but  they  would  return;  that  they  became  an  intol* 


Feb,  1892.]  Cbow  v.  Gonant.  427 


tUe  BQiuuiM,  and  finally,  about  eight  o'clock  in  the  even* 
ing,  he  went  out  with  his  revolver,  and  shot  among  them, 
while  on  his  lawn.  He  did  not  know  who  owned  any  of 
them,  and  did  not  shoot  at  any  particular  dog. 

The  defendant  had  a  right  to  protect  his  family  from  such 
nnisanoe;  and  it  was  a  question  for  the  jury  whether  be  used 
ouch  means  as  were  reasonable  and  necessary,  under  the  cir* 
cumstances,  to  rid  himself  of  it. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordeved.  

Akimalb,  Rights  anb  LiABiLmBs  or  Land-ownsb  as  Rroakm  Trks* 
rASBiMO.  —  Hone  fonod  trespassing  in  another's  close  may  be  tamed  int» 
highway  withoat  any  liability  arising  from  its  straying  away:  Ciny  r,  LitUe^ 
6  N.  H.  213;  25  Am.  I>eo.  458;  Humphrey  ▼.  DougloMs,  11  Vt  22;  34  Am. 
Dea  508;  but  he  who  turns  it  into  the  highway  is  liable  to  owner  of  animal 
for  any  injury  which  results  to  it  from  a  failure  to  exercise  onlitiary  cantion 
in  so  doing:  ToUen  t.  CoU,  33  Mo.  138;  82  Am.  Dec.  157.  For  nnnecessary 
Tioleaee  to  trespassing  cattle  a  person  is  liable:  BieltardJton  v.  Carr,  1  fiarr, 
(DeL)  142;  25  Am.  Dec.  65;  but  he  will  not  be  liable  for  driving  them  away 
with  a  dog,  if  he  exercises  ordinary  care  and  prudence  as  to  size  and  charac« 
tor  of  the  dog,  and  the  manner  of  setting  him  upon  the  cattle  and  afterwards 
ponaing  thomi  dark  v.  Adams,  18  Vt.  425;  46  Am.  Deo.  16L 


Cbow  v.  Conant, 

[to  MiCHXOAV,  S47.] 
faaUU'fOBS    AXTD    ADMnnSTRATOBS— APPOIMTMSIfT    CV    DlBTOB   AS    PaT* 

MSlfT.  —  The  equitable  rule  that  if  a  debtor  is  appointed  executor  of  the 
will  of  his  ereditor^  and  accepts  the  trusty  the  debt  is  presumed  to  have 
been  paid,  and  is  treated  as  assets  in  the  hands  of  the  executor  for  the 
payment  of  debts  and  legacies,  does  not  operate  to  discharge  a  lien  by 
which  snch  debt  is  seonred. 
SocnnoBs  and  ADMiNurraATORS—  Affointmbmt  of  MoRTaAooit  as  Exeo- 
OTOB  IS  NOT  Paym£NT  OF  Mo&TOAOB.  —  When  a  mortgagor  is  appointed 
executor  of  the  will  of  his  mortgagee,  and  inventories  the  recorded 
mortgage  as  part  of  the  assets  of  the  estate,  without  mentioning  the 
mortgage  note,  which  is  produced  in  court  and  treated  as  assets  during 
the  administration,  his  appointment  as  executor  will  not  operate  to  dis* 
charge  the  mortgage  and  note,  but  they  become  assets  of  the  estate,  and 
nay  be  legally  assigned  to  a  legatee  under  an  order  of  final  distribution. 
Bach  legatee  may  then  maintain  a  bill  to  foreclose  the  mortgage,  al« 
Ijhongh,  prior  to  its  assignment  or  distribntion,  and  to  the  final  discharge 
9i  tlie  asecatort  he  had  represented  the  mortgaged  laud  to  be  nnencum* 
lwii»  iM^d  bad  sold  it  to  a  third  person,  received  the  pnrchaae-money, 
sad  executed  a  warranty  deed.  In  such  case  the  purchase-money  re* 
•eived  by  the  executor  will  be  applied  to  the  payment  of  the  mortgage 
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dabty^and  tii«  bnUnee  due  mi  rach  debt  will  be  declared  a  Ilea  am 
land  in  favor  of  snoh  legatee;  and  as  the  purohaaer  from  the  ezecal 
has  a  complete  remedy  at  lav  apon  hia  warranty  of  titU.  the  teel  tbat 
he  has  abeconded,  leaving  no  property,  afforda  no  ground  lor  eqnitafals 
relief  against  such  legatee. 

BUCDTORS  AKD  ADMIVIfffRATOBS  —  ApFOIHTMKVT  €9  MovraAOOS  AS  BZBIK 

VTOB,  Don  HOT  AfFEOT  SQUiTr  ov  RBDiMmov.— When  amortgeoor 
k  appointed  executor  of  the  will  of  his  mortgagecb  and  aooepts  the  traai^ 
the  mortgage  debt  is  not  thereby  discharged  as  a  lien  against  the  laad« 
and  it  thereby  becomes  an  asset  of  the  estatOp  bat  the  eqnity  of  radoaip- 
tion  does  not  thereby  become  such  an  assets  and  if  the  mortgaga  doM 
Is  assigned  to  a  legatee  on  final  distribntiont  the  latter  doea  aot  aoqnti^ 
any  interest  in  money  thereafter  received  by  the  azeoator  apoa  hie  mJm 
of  such  equity  of  redemption* 

Charles  N.  Legg^  fat  the  appellsntd. 

John  D.  Shipman^  for  the  appellee^ 

Grant,  J.  The  material  facts  in -this  case  are  these: — 
October  25,  1875,  one  William  Little,  being  the  owner  of 
the  land  involved  in  this  controversy,  deeded  it  to  one  Phia- 
eas  P.  Nichols,  and  Nichols  at  the  same  time  gave  to  Little 
a  parchase-money  mortgage  on  the  same  land  for  two  thousand 
five  hundred  dollars.  The  mortgage  was  recorded  October 
28th  of  the  same  year,  and  on  the  same  date  was  assigned  by 
Little  to  Henry  C.  Lewis.  This  mortgage  was  held  by  Lewis 
until  his  death  in  1884,  Mr.  Lewis  died  testate,  naming  Mr. 
Nichols  and  two  others  as  the  executors  of  his  last  will  and 
testament.  They  accepted  the  trust,  and  duly  qualified, 
September  29,  1884.  This  mortgage  was  inventoried  among 
the  assets  of  the  estate,  but  the  note  was  not  mentioned,  al» 
though  it  appears  to  have  been  produced  by  the  defendant 
upon  the  hearing  of  this  cause  in  the  court  below.  June  8^ 
1885,  the  probate  court  made  an  order  of  distribution  of  the 
estate  under  the  will  of  Mr.  Lewis.  By  this  order  the  mort- 
gage in  question  was  assigned  to  the  defendant,  who,  in  1890^ 
instituted  foreclosure  proceedings  by  advertisement.  This 
mortgage  was  a  part  of  the  full  amount  due  her  as  legatee. 
She  gave  her  receipt  therefor  to  the  executors,  who  filed  the 
same  in  the  probate  court.  The  executors  have  not  been  ab> 
solutely  discharged. 

March  19,  1885,  Nichols  contracted  to  sell  this  land  to  Na- 
than Crow,  the  father  of  the  complainants.  Mr*  Crow  paid 
Nichols  seven  hundred  dollars  at  the  execution  of  the  ooih 
tract.  He  subsequently  paid  the  attorney  for  the  defendant 
seven  hundred  dollars,  and  the  balance  was  paid  to  Nichola 
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on  or  before  October  1,  1886,  at  which  date  Nichols  executed 
to  him  a  warranty  deed.  Complainants  obtained  their  inter* 
est  in  the  land  by  purchase  from  their  father.  Nichols  repre* 
eentcd  to  Nathan  Crow  that  the  land  was  unencumbered. 
Nichols  up  to  that  time  hnd  borne  a  good  reputation,  and 
Crow  placed  implicit  confidence  in  his  representations.  A 
gross  fraud  was  perpetrated  upon  him  by  Nichols,  but  of  this 
neither  Mr.  Lewis  nor  the  defendant^  nor  the  co-executors  of 
Nichols,  had  any  knowledge. 

The  points  urged  by  complainants  are  these;  1.  That  the 
debt  of  the  executor  Nichols  must  be  treated  as  cash  in  his 
hands,  and  as  such  accounted  for  by  him;  2.  That  the  land 
contract  became  in  Nichols's  hands  a  security,  one  of  the  assets 
of  the  estate,  and  belonged  with  the  mortgage;  8.  That  pay* 
ments  made  to  Nichols  both  before  and  after  the  transfer  of 
the  mortgage  to  the  defendant  should  be  applied  upon  the 
mortgage. 

This  bill  was  filed  to  enjoin  the  foreclosure  proceedings. 
The  decree  directed  the  two  payments  of  seven  hundred  dol- 
lars each  to  be  applied  upon  the  mortgage;  that  the  remainder 
of  said  mortgage  debt  was  a  lien  upon  the  land;  and  further 
held,  'Hhat  the  nomination  by  said  Henry  C.  Liewis,  in  his 
will,  of  Phineas  P.  Nichols,  one  of  his  executors,  did  not  oper- 
ate to  discharge  said  mortgage  nor  the  lien  on  the  land,  but 
that  said  mortgage  became  and  was  assets  of  the  estate  in  the 
hands  of  said  executors,  to  be  inventoried  and  treated  as  other 
like  assets  of  said  estate;  that  the  distribution  and  assignment 
-cS  said  mortgage  to  defendant  was  valid,  and  vested  the  owner* 
ship  thereof  in  said  defendant." 

Complainants  alone  appeal. 

In  England  it  is  the  general  rule  that  if  a  debtor  is  appointed 
executor  of  the  will  of  his  creditor,  and  accepts  the  trust,  the 
.debt  is  thereby  released.  But  equity  presumes  the  debt  to 
have  been  paid,  and  treats  it  as  an  asset  in  the  hands  of  the 
executor  for  the  payment  of  debts  and  legacies.  In  America 
this  equitable  rule  prevails  at  law  also,  in  the  absence  of  stat- 
utory provisions:  Woerner  on  Administration,  sec.  811,  and 
the  authorities  there  cited.  In  many  of  the  states  the  liability 
of  executors  and  administrators,  under  such  circumstances,  ia 
fixed  by  statute.  The  application  of  this  equitable  doctrine 
does  not  operate  to  discharge  a  lien  by  which  the  debt  is  se- 
eured:  Woerner  on  Administration,  sec  512;  Kinney  y*  Efrngn^ 
18  Pick.  232;  ShvcrhiU  ▼•  Suydam.  69  N.  Y.  14a 
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la  Kinney  r  EnHgn,  18  Pick.  232,  the  land  had  been  twice 
iDortgaged.  The  mortgagor  was  appointed  adminiatrator  of 
the  Becond  mortgagee,  and  included  in  the  inrentorj  the  itb% 
due  from  himself^  It  was  held  that  be  had  the  right  to  r^ 
deem  as  against  the  assignee  of  the  prior  mortgage.  Shaw, 
G.  J.,  who  delivered  the  opinion,  aaid:  ^The  tme  and  sob- 
atantial  ground  is,  that  the  taking  of  administration  hj  the 
debtor  is  net  in  fact  or  in  law^  to  all  purposes,  payment  of  the 
debt  As  between  the  administrator  himself  and  those  ben^ 
ficially  interested  in  the  estate,  he  is  held  to  accotint  for  it  as 
a  debt  paid,  from  eonvenienoe  and  necessity,  because  the  ad- 
ministrator cannot  sue  himself,  and  cannot  o<dIect  his  oim 
debt  in  any  other  mode  than  by  crediting  it  in  hia  adminie» 
tration  account  On  technical  grounds,  as  well  as  on  eon* 
siderations  of  policy,  an  administrator  is  not  permitted  to 
show  that  he  could  not  collect  a  debt  due  from  himself." 

In  the  present  case  it  is  immaterial  that  the  note  which  the 
mortgage  was  given  to  secure,  and  which  was  referred  to  in 
the  mortgage,  is  not  mentioned  in  the  inventory.  Its  prodao- 
tion  by  the  defendant  upon  the  hearing  leads  to  the  preaump* 
tion  that  the  note  was  delivered  to  Lewis  by  Little,  was  among 
the  assets  of  the  estate,  and  was,  with  the  mortgage,  transferred 
to  the  defendant.  The  mortgage  and  note  were  treated  as 
assets  belonging  to  the  estate  by  the  executors,  by  the  probate 
court,  and  by  the  legatees.^  Under  these  circumstaneea,  the 
legal  title  to  both,  by  the  assignment  of  the  ezeeutonii  paaaed 
to  the  defendant 

At  the  time  of  the  assignment  to  defendant  there  was  noth* 
ing  upon  record  to  indicate  that  complainants'  father  had  any 
legal  or  equitable  defense  to  the  mor^^age,  nor  to  cause  any 
suspicion  that  Nichols  intended  to  defraud  him.  If  he  had 
examined  the  record  in  the  office  of  the  registrar  of  deeds  before 
paying  Mr.  Nichols,  he  would  have  found  a  record  of  thia  mort- 
gage, and  could  easily  have  protected  hisoeelf  from  the  fraud 
which  Nichols  was  practicing  upon  him.  It  would  certainly 
be  most  inequitable  to  visit  the  consequences  of  hia  implicit 
confidence  in  Nichols  npon  the  defendant,  whose  legal  right  it 
was  to  rely  upon  this  record.  Granting  that  both  parties  are 
innocent,  the  complainants'  grantor  put  it  in  the  power  of 
Nichols  to  commit  the  fraud,  and,  according  to  all  the  author- 
ities, they  must  bear  the  consequencei. 

Nichols  owned  tlie  equity  of  redemption.  TUe  Interest  was 
entirely  distinct  from  that  of  the  mortgagti    ▲  mortgagee 
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acqairM  nd  interest  in  it  except  hy  foreekistrre.  It  did  not 
become  an  adset  of  the  estate  by  the  Appointment  of  Nichols 
as  executory  and  his  acceptance.  Whatever  good  morals 
may  have  required  on  the  pari  ef  Nichols  upon  receipt  of  the 
money  for  the  sale  of  this  interest,  neither  the  estate  nor  the 
defendant  acquired  any  interest  in  the  money  received  after 
the  estate  was  closed  a^  to  the  defendant. 

Complainants  have  ii  complete  remedy  at  lair  Upon  Mr. 
Nichols's  Warranty  of  title.  II  Affords  no  ground  of  equitable 
relief  against  the  defendant  that  Nichols  has  abSodnded,  and 
left  no  property  which  can  be  Seized  to  satisfy  complainants' 
damages. 

Decree  i^rmed,  with  cotfti^ 

Xstemroas  MMh  Ai>inNftTaAi^BS»fi#Hto»  dv  Afn>nrmr4  'OtertotL  is 
BucvTOa.  —  M  eonmioa  law,  •  dsbfl  dli«i  frott  An  tteovtar  to  hii  testator 
«M  oMkoldorod  paid,  and  was  aseeto  hi  Ma  haadOi  In  eqaity,  bo  i»  aoeoniit* 
able  for  the  amoant  of  hii  dobt  aa  aaaeta,  not  only  for  tbe  {MLyment  of  debtt. 
Vat  alflo  for  tbo  Uuefit  of  rosidoary  legatees:  BeaU  ▼.  hiUktrWt  1  Md.  186; 
M  Am.  Doe.  649;  Katter  T.  Pierwn,  27  loV^a,  90;  1  Am.  Rep.  254. 
^tbo  bond  of  an  obligor  who  booomev  administrator  of  tbe  obliged  is  thereby 
swpendod,  and  tbo  debt  becomes  imteta  in  hia  bands  aa  administrator:  Bige* 
hmw.  Biyeh^  4  Ofaio^  134;  19  Am.  Deo.  69L 

Kvomfmbir,  Riaar  of:  See  note  to  Horm  ▼•  intUanapolk  NaL  Bmkk^  21 
Am.  8t^  Roy.  243-249. 
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£M  lflO«1«AM,  QftAr] 

V^Tsa  foa  Szaim  PaoPBaTt-^SinmoixiiOT  ot  Dsolabatiov.— In  an 
aetion  of  troror  against  a  sheriff  for  the  oon^ersion  of  exempt  property 
sailed  ander  ezeoation,  an  allegation  in  the  declaration  that  such  sheri^ 
by  biri  deputy  or  agen^  niniiitig  hrm,  did  ooittert  and  dispose  of  the  prop* 
My»  Is  sniMoat  le  ebarge  tbto  sheriff;  and  In  sndb  oase  the  nsnal  deelara- 
ttaa  in  trover  is  saffieient  to  Onable  the  plaintiff  to  show  snob  facts  as 
are  neoessary  for  the  recovery  of  sach  exempt  property^ 

KzniPTioaa  —  Dott  cv  Oitickr  Levtinq  upom  Ooona,  any  portion  of 
Wbieli  is  exempt  by  law,  is  tobave  aa  inventory  and  appraisal  made,  and 
Is  persdl  the  debtor  to  s^edl^  ot,  a^  bis  neglecft,  to  sdoet  for  him» 
prepertf  to  tbe  nmonttt  allowed  by  kw.  Failing  ia  tbiednt^y  tlie  offiesr 
is  liable  to  an  action. 

KuMmoiis— FAftMBfta.  —  U'nder  a  statate  exempting  from  sale  on  execn* 
tiontbA  ''tools,  implements,  materials,  stock,  app&ratas,  team,  ▼ehicle, 
berss%  bamess^  or  other  things  to  enable  any  person  to  carry  on  the 
pmfsasion,  trader  ooonpation,  or  bosiness  in  which  he  is  wbolly  or  prtnoii> 
pal^  engaged^  not  exceeding  in  valne  $*260^"  a  yearling  steers  a  beifef. 


482  Hutchinson  v.  Whitmobb.  [MiclL. 

two  iprinf  «alTat»  and  a  quantity  of  hay,  oata,  oorn^  dovei^Med,  and 

oornatalka  belonging  to  a  farmer,  aro  ozempt  to  tho  atatntorj  amouni 
from  loTy  on  azacution  against  him. 

8.  P.  Hutchinson^  for  the  appellant. 
SdUbury  and  O^Mealey^  for  the  appellee. 

Long,  J.    The  court  directed  verdict  and  judgment  in  favor 
of  the  defendant    Plaintiff  brings  error. 

The  objections  upon  the  trial  relate  to  the  form  and  sub- 
stance of  the  declaration.  The  first  count  of  the  declaration  is 
as  follows:  ''Silas  P.  Hutchinson,  plaintiff  in  this  suit,  com- 
plains of  Ancil  K.  Whitmore  [sheriff  of  said  county  for  the 
year  1887],  defendant  in  this  suit,  who  has  been  duly  sum- 
moned to  answer  the  plaintiff  in  a  plea  of  trespass  on  the  case, 
ton  that|  whereaSy  to  wit,  on  or  about  the  2d  day  of  November, 
1887y  in  the  township  of  Woodstock,  in  said  county,  said  plain- 
tiff was  lawfully  possessed  as  of  bis  own  property  of  the  follow- 
ing goods  and  chattels,  viz.,  18  tons  of  tame  hay,  about  200 
bushels  of  oats,  about  400  bushels  of  corn  in  the  crib,  on  the 
Atrm  of  said  8.  P.  Hutchinson,  the  undivided  \  of  300  bushels 
of  corn  in  the  crib  on  said  farm,  6  tons  of  marsh  hay  in  shed  and 
stack  on  said  farm,  1  red  yearling  steer,  one  black  and  white 
heifer,  two  spring  calves,  about  75  bushels  of  oats  in  the  mill 
of  Sanders  <fe  Son,  in  said  Woodstock,  the  undivided  \  of  all 
the  clover-seed  on  the  premises  of  George  Bowen  in  said  Wood- 
stock, about  1,600  bundles  of  cornstalks,  all  of  great  value, — 
of  the  value  of  $300  (three  hundred  dollars).    And,  being  so 
possessed  thereof,  the  said  plaintiff  afterwards,  to  wit,  on  or 
about  the  day  and  year  above  named,  and  at  the  place  last 
aforesaid,  casually  lost  the  said  described  goods  and  chattels 
and  other  property  out  of  his  possession,  and  the  same  after- 
wards, to  wit,  on  the  same  year  and  day  last  aforesaid,  and  at 
the  place  aforesaid;  came  into  the  possession  of  the  defendant, 
or  his  deputy  or  his  agent,  one  James  C*  Morley,  by  finding; 
yet  said  defendant,  well  knowing  the  said  above-described 
property  to  be  the  property  of  the  said  plaintiff,  and  of  right 
to  appertain  to  and  belong  to  him,  the  said  defendant  has  not 
as  yet  delivered  the  said  above-described  property,  or  any  part 
thereof  to  the  said  plaintiff,  although  often  requested  so  todo^ 
and  hath  hitherto  wholly  refused  so  to  do;  and  on  or  about 
the  same  year  and  day  last  aforesaid,  and  at  the  place  afore- 
said, the  said  defendant  did  by  his  deputy  or  agent,  the  said 
James  C.  Morley,  convert  and  dispose  of  the  said  above-de- 
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■oribed  goods  and  chattels  and  other  property  to  his  own  use, 
to  the  damage  of  the  plaintiff  of  $300  (three  hundred  dollars). 
[Which  said  goods  and  chattels  said  plaintiff  then  and  there 
owned,  needed,  and  nsed  in  his  business,  which  was  that  of 
Aurming,  which  said  farming  business  was  his  principal  busi- 
ness during  the  year  1887,  and  for  several  years  previous 
thereto.]  And  the  said  conversion  and  sale  of  said  goods 
and  chattels  was. contrary  to  the  provisions  of  sections  25, 
27,  28,  29,  80,  and  81,  chapter  266,  of  Howell's  Annotated 
Statutes  of  the  state  of  Michigan  [relative  to  judgment  and 
the  levy  of  executions],  whereby  the  said  goods  and  chattels 
were  eventually  lost  to  the  said  plaintiff,  and  by  means  thereof| 
of  the  loss  of  the  use  of  the  same  in  his  business  thereof,  he 
was  greatly  and  further  injured  and  damnified  to  his  damage 
$300  (three  hundred  dollars)." 

The  second  count  of  the  declaration  refers  to  the  first  oount 
for  a  description  of  the  property,  and  alleges  the  plaintiff's 
poBsession  of  it,  and  that  it  was  seized  and  taken  out  of  his 
possession  by  the  deputy  or  agent  of  the  defendant,  who  pre- 
tended to  seize  and  take  it  by  virtue  of  an  execution  issued 
out  of  the  circuit  court  for  the  county  of  Lenawee,  covering  the 
goods  and  chattels  of  the  plaintiff  and  Charles  E.  Gunn  and 
Oliver  P.  B.  Gunn,  October  8,  1887,  said  execution  being  in 
favor  of  Frank  Boss.  This  count  further  charges  that  it  was 
the  duty  of  the  defendant  or  his  deputy  to  make  an  inventory 
of  the  property  seized,  and  to  have  the  same  appraiAcd,  and 
to  permit  or  allow  the  plaintiff  to  select  for  himself  such  of 
the  property  as  was  exempt  bylaw  from  sale  on  execution; 
that  the  defendant  wholly  failed  and  refused  to  allow  such 
■election  to  be  made,  though  the  goods  and  chattels  seized 
were  of  the  nature  which  by  the  law  were  exempt  from  sale  on 
execution. 

Upon  filing  this  declaration,  the  defendant  pleaded  the 
general  issue,  and  gave  notice,  among  other  things,  that  the 
defendant,  during  the  year  1887,  was  sheriff  of  Lennwco 
County.  The  notice  then  recites  the  judgment  in  favor  of 
Frank  Boss,  and  against  the  plaintiff  and  Charles  B.  Gunn 
and  Oliver  P.  B.  Gunn,  and  the  issuing  of  the  execution 
thereon,  and  the  placing  of  such  execution  in  the  hands  of  his 
deputy,  James  C.  Morley,  for  service,  and  that  if  any  of  the 
acts  complained  of  in  the  declaration  were  done,  it  was  by 
virtue  of  said  execution,  in  seizing  and  levying  upon  the  goods 
described  in  plain tifTs  declaration. 
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The  oanse  eame  on  for  trial  in  the  Lenawee  circnit  coxxrt 
before  a  jnry,  and  the  counsel  for  plaintiff  made  his  opening 
statement  to  the  jury,  in  which  he  claimed  and  stated  that 
the  case  before  them  was  one  of  trover,  in  which  plaintiff 
claimed  certain  property  as  the  owner  thereof,  which  was 
seized  and  taken  from  him  by  Mn  Morley,  while  acting  as  a 
deputy  sheriff  under  Ancil  K*  Whitmore,  who  was  then  sheriff 
.  of  Lenawee  County,  and  he,  Morley,  claimed  to  have  acted 
under  a  writ  of  execution  issued  out  of  the  circuit  court  for 
the  county  of  Lenawee,  upon  a  judgment  entered  in  said 
county  against  plaintiff  and  in  favor  of  Frank  Boss;  that  the 
principal  business  of  the  plaintiff  at  the  time  was  that  of 
farming,  and  that  this  property,  under  the  law,  was  exempt 
from  seizure  on  execution  against  the  owner;  and  that  said 
Morley  did  not  permit  the  plaintiff  to  select  his  exemptions, 
or  set  them  out  to  plaintiff.  No  other  claim  was  made  except 
such  as  arose  from  such  seizure. 

The  plaintiff  was  then  called  as  a  witness  in  his  own  behalft 
and  testified  that  during  the  years  1885, 1886,  and  1887  his 
principal  business  was  that  of  a  farmer.  He  was  then  asked 
what  property  he  had  upon  his  farm  in  the  year  1887.  This 
was  objected  to,  for  the  reason  that  the  declaration  did  not 
allege  that  the  defendant  was  sheriff  of  Lenawee  County  at 
that  time.  This  objection  was  sustained,  and  the  court  per- 
mitted the  plaintiff  to  amend  his  declaration;  and  the  first 
count  of  the  declaration  was  amended  by  the  insertion  of  the 
words  inclosed  in  brackets.  Upon  his  amendment  being 
made,  the  court  permitted  the  plaintiff  to  testify  that  he  had 
upon  the  farm  at  that  time  the  property  seized  and  taken 
from  him  under  the  execution.  The  plaintiff  also  testified 
that  Mr.  Morley  was  a  deputy  sheriff  of  Lenawee  County  at 
that  time.  Plaintiff 's  counsel  thereupon  offered  to  show  by  the 
witness  that  the  property  mentioned  in  the  declaration  was 
taken  by  virtue  of  an  execution  by  Mr.  Morley;  that  he  was 
deputy  sheriff,  acting  under  the  defendant  as  sheriff  of  Len« 
awee  County;  and  that  the  plaintiff  demanded  the  property 
as  exempt,  within  the  term  ''  stock,"  as  used  in  subdivision  8 
of  section  27,  chapter  266,  Howeirs  Statutes,  —  that  is,  stock 
on  the  £Eurm,  —  and  that  it  was  exempt  to  the  plaintiff  for  that 
reason.  The  court  refused  to  permit  this  testimony,  for  the 
leason,  as  stated,  that  the  declaration  did  not  make  a  case  fiur 
the  recovery  of  exempt  property  seized  upon  execution.  Ex« 
ception  was  taken  to  this  ruling.    The  plaintiff  thereupon 
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rested  bis  case^  and,  tbe  derendant  offering  no  testimony,  tbe 
ooort  directed  a  Terdict  in  favor  of  the  defendant. 

Tbe  only  question  for  consideration  is,  whether  the  declara* 
tion  states  a  cause  of  action  for  recovery  of  property  which  is 
exempt  by  statute  from  sale  under  execution.  Section  27 
(Howell's  Stats.,  sec.  7686)  provides:  "  The  following  property 
shall  be  exempt  from  levy  and  sale  under  any  execution,  or 
upon  any  other  final  process  of  a  court:  •  •  •  •  8.  The  tools, 
implements,  materials,  stock,  apparatus,  team,  vehicle^  horses, 
harness,  or  other  things  to  enable  any  person  to  carry  on  the 
profession^  trade,  occupation,  or  business  in  which  he  is  wholly 
or  principally  engaged,  not  exceeding  in  value  $250." 

The  contention  upon  the  part  of  defendant's  counsel  in  this 
court  is,  —  1.  That  the  declaration  does  not  state  that  the 
deputy  holding  the  execution  and  levying  it  was  the  deputy 
scting  under  the  defendant  as  sheriff  of  Lenawee  County;  2. 
That  the  declaration  does  not  state  and  show  that  the  prop- 
erty levied  upon  and  taken  is  of  such  a  character  that  it  would 
be  exempt  from  sale  on  execution,  under  subdivision  8,  above 
quoted. 

The  first  point  need  not  be  discussed.  It  is  stated  in  the 
declaration  that  the  defendant,  by  his  deputy  or  agent,  James 
C.  Horley,  did  convert  and  dispose  of  the  said  above-described 
property  to  his  own  use.  This  was  a  sufficient  statement  in 
the  dedaration  to  charge  the  defendant. 

Upon  the  second  point  raised,  counsel  rely  upon  the  case  of 
McCoy  Y.Brennan^  61  Mich.  362,  1  Am.  St  Rep.  589,  in  wliich 
it  was  stated  by  Mr.  Justice  Champlin  that  the  plaintiff  should 
have  declared  specially,  setting  forth  the  facts  which  showed 
the  property  exempt,  and  that  the  property  was  converted 
contrary  to  the  provisions  of  the  statute  givinjg  her  the  ex- 
emptions, referring  to  the  same.  The  real  question  in  con- 
troversy in  that  case  was,  whether,  inasmuch  as  one  of  the 
partners  had  drawn  from  the  firm  assets  one  thousand  dullitrs 
ior  her  individual  use,  she  could  claim  the  statutory  exemp- 
tion out  of  the  goods  levied  upon  belonging  to  the  partnersiiip. 
It  was  held  that  this  fact  was  not  available  to  the  defendant; 
that  the  dealings  and  adjustment  between  partners,  or  be- 
tween partners  and  creditors,  cannot  be  inquired  into  in  huch 
s  collateral  proceeding,  and  that  the  exemption  of  a  partner 
4o68  not  depend  upon  whether  he  has  drawn  out  more  tlian 
hk  share  of  the  firm  assets;  that  such  question  can  oniv  be 
teached  by  an  a^vv^unting  asd  binding  up  9f  the  c^p>iriiier- 
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•hip  in  equitj.    What  waB  said  in  that  case  in  referenoe  to 
the  declaration  must  be*  regarded  as  obiter. 

In  Wychoffy.  Wyllin^  8  Mich.  48,  the  suit  was  commenced  b^r 
ordinary  declaration  in  trover.  The  plaintiff  was  permitted 
to  recover,  as  was  the  plaintiff  in  the  case  of  StiUon  y.  Otbbm^ 
46  Mich.  215.  We  think  the  plaintiff  had  a  right  to  introduoe 
bis  testimony  offered  nnder  either  count  of  the  declaration; 
but  if  the  declaration  had  been  in  trover,  in  the  usual  form 
of  such  declarations,  plaintiff  would  have  had  the  right  to 
•how  the  facts  necessary  for  a  recovery  for  such  property  as 
nnder  the  statute  is  exempt  from  levy  and  sale  on  ezecutioii. 
It  is  the  duty  of  an  officer  making  a  levy  upon  goods,  any 
portion  of  which  are  exempt  by  law,  to  have  an  inventory  and 
appraisal  made,  and  permit  the  debtor  to  select,  or,  upon  his 
neglect,  to  select  for  him,  property  to  the  amount  allowed  bj 
law.  Failing  in  this  duty,  the  officer  is  liable  to  an  action: 
Wyckofy.  Wyllis,  8  Mich.  48. 

Of  course,  it  is  not  the  duty  of  an, officer  in  levying  upon 
property,  no  part  of  which  is  exempt  under  the  laws,  to  make 
an  inventory  and  appraisal,  and  call  upon  the  defendant  to 
make  selection  or  to  set  out  any  exemptions;  but  where  a 
part  of  the  property  is  exempt,  it  has  been  held  repeatedly  by 
this  court  that  it  is  the  duty  of  the  officer  to  make  the  invent 
tory,  and  see  that  the  exemptions  are  set  out 

The  principal  question  in  controversy  here  resolves  itself 
into  this:  Was  any  of  the  property  levied  upon  exempt  from 
sale  under  the  claim  made  by  the  declaration  ?  The  declara- 
tion sets  forth  that  the  plaintiff's  principal  business  was  that 
of  farming,  and  the  property  levied  upon  and  taken  consisted 
of  hay,  oats,  corn,  a  yearling  steer,  a  heifer,  two  spring  calves, 
some  clover-seed,  and  a  quantity  of  cornstalks,  amounting  in 
all,  according  to  the  appraisal  made  upon  the  execution,  to 
the  sum  of  $442.  This,  according  to  the  testimony  of  the 
plaintiff,  comprised  about  all  the  property  then  upon  his  farm. 
Out  of  this  we  are  satisfied  the  plaintiff  had  a  right  to  select 
from  the  appraisal  two  hundred  and  fifty  dollars'  worth.  Con- 
stitutional and  statutory  provisions  exempting  property  from 
execution  are  remedial,  and  are  to  be  construed  liberally  and 
beneficially  for  the  debtor.  One  engaged  in  any  trade  or  oc- 
cupation is  entitled  to  an  exemption,  to  be  selected  out  of  liis 
stock  in  trade;  and  there  is  no  more  reason  for  holding  such 
a  stock  exempt  from  levy  and  sale  than  in  holding  two  hun* 
dred  and  fifty  dollars'  worth  of  the  property  here  described  as 
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necooeary  to  the  plaintiff  in  his  business  of  farming,  under 
aabdiyision  8  of  section  27,  above  quoted.  The  court  was  in 
«rror  in  refusing  to  permit  the  plaintiff  to  show  that  his  prin« 
eipal  business  was  that  of  a  farmer,  what  property  he  bad 
upon  the  farm,  and  the  necessity  of  this  property,  or  any  por- 
tion of  it,  to  enable  him  to  carry  on  his  business  of  farming. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered.  __^^  « 

Kjuwrr lows — Taovnt  loa  Bxsvpt  PaoYntfr.  —  A«  to  iha  debioi^i 
tfemediM  to  Tindieftto  iafriiigem«ats  on  right  of  ozomptioii,  see  note  to  Van 
Dftmrw.  JOmff,  76  Am.  Dw).  645-«63. 

BuicFTiov,  Olaix  roB. — a  dobtor'i  right  to  property  nader  the  ezemp- 
tioQ  Uw  exteade  only  to  each  as  U  appraised  and  set  apart  to  him:  Hatch  ▼• 
Sortie,  45  Pla.  St  166;  Bi  Am.  Dec.  484.  The  time  for  the  debtor  to  elect 
whether  he  will  retain  real  or  personal  property  is  after  the  appraisers  ha^e 
been  summoned:  Bawmam  ▼.  SmUeff,  31  Pa.  St.  225;  72  Am.  Deo.  7W.  A 
flfaeriir  lerying  on  several  articles^  one  of  whioh  is  exempt,  is  not  liable  in  tree* 
paM  therefor^  where  the  debtor  fails  to  elect  before  levy  whioh  of  them  he 
wfll  daim  as  exempt:  McOee  v,  Anderaon,  1  B.  Mon.  187;  36  Am.  Deo.  670. 
Hie  aherifl^  whenerer  practicable,  should,  before  he  levies  an  execution,  no- 
tify defendant  of  his  having  such  execution;  and  defendant,  upon  such  notice, 
mnst^  if  he  olaims  exemption  of  his  personal  property  and  the  land  on  which 
be  feddea  until  the  rest  of  his  property  in  the  county  is  exhausted,  furnish 
the  officer  with  a  description  of  his  other  property  liable  to  sale  on  execution, 
or  he  will  be  deemed  to  have  waived  his  rights  under  that  statute:  People  v. 
Palmer,  46  HL  888;  96  Am.  Dec.  418.  Compare  ffarringion  v.  SmUh,  14 
GoL  876;  20  Am.  St  Rep.  272.  A  sheriflf  or  other  officer  has  no  right  to 
take  from  a  debtor,  by  virtue  of  process  as^ainst  ^im,  his  exempt  property. 
In  such  case  the  officer  levies  on  the  property  at  hb  peril,  and  the  law  will 
not  protect  him;  nor  is  the  debtor  ooinpelled  to  submit  to  such  trespass 
wit^iout  reaaonablo  reaistanoe:  People  ▼•  CUnunte^  68  Mich.  6 '6;  13  Am.  St. 
Bepu  873. 

BxxMfnoiis— Farxbbs. — A  two-year-old  heifer  forward  with  calf  {• 
within  the  statutory  provision  exempting  a  debtor's  only  cow:  Daw  ▼•  SmUH, 
7  Vt  466;  29  Am.  Dec.  202.  A  two-year-old  heifer  is  exempt,  whether  with 
ealf  or  not,  if  she  is  the  only  cow  owned  by  the  debtor:  Preeman  v.  Ca/Tpfm^ 
mr,  10  Vk  433;  38  Am.  Deo.  210;  Oarrntii  v.  Orwuie,  71  Am.  Deo.  707.  The 
•zemption  of  oxen,  horses,  or  mules  belonging  to  a  farmer  is  intended  to  ap- 
ply to  anoh  animals  only  as  are  suitable  and  intended  for  ordinary  work  cou- 
dncted  oa  a  farms  Boberi  v.  Adam,  38  Gal.  383;  99  Am.  Dec  413.  But  to 
•lempt  a  horse,  it  la  not  necessary  that  he  should  have  been  broken  to  geavi 
Mokmd  V.  WkUkm,  9  Ak.  169;  44  Am.  Dee.  48^ 
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[90  MicHieAir,  2M.] 

MoMViav^pATiairr  ov  Absioxid  MoaioAOi.^Whea  a 

Mtigna  tha  mortgage  and  a  negotiabU  aofeo  Monred  thereby,  1m£oi« 
mataritjv  and  for  a  Taluable  oonsiderafcioa*  and  ibe  mortgagor,  without 
knowledge  of  enoh  assignment,  pay«  the  mortgage  debt  to  the  m»lniin^ 
istrator  of  the  original  mortgagee  without  requiring  the  prodactioa  of 
the  note  and  mortgage,  snob  payment  it  no  defense  to  foreelosnre  of  tb» 
mortgage  by  the  assignee. 

Monoaflis— AssxoNMiirr  ov— Riohtb  of  Aasioiru.  —The  assignee  of  a 
mortgage  and  aooompanying  negotiable  note,  transferred  before  iii&tii- 
ri^  and  for  a  raloable  oonsiderationy  takes  the  sacarities  free  of  any 
equities  existing  between  the  original  parties  of  which  he  ha  I  no  notaceu 

lioftiOAon — Pathint  ov  Assicinbd  MoRTaAoi  —  CoiraTRaano.v  of  Stat- 
UTB.^  A  statute  reciting  that  **  the  recording  of  an  asiignrnent  of  a  oaor^ 
gage  shall  not^  of  itself  be  deemed  notice  of  such  assignment  to  tha 
mortgagor,  so  ss  to  invalidate  any  payment  made  by  him  to  the  mort- 
gagee," does  not  authorize  the  mortgagor  to  pay  the  mortgage  to  one  not 
the  holder  of  the  negotiable  note  secured  thereby,  but  it  only  maaoa 
that  the  mortgagor  shall  not  h%  required  to  search  the  record  beforo 
making  payment  to  the  one  prima  fade  entitled  to  reoeiTc  it^  who^  ia 
ease  the  inortgage  is  accompanied  by  a  negotiable  note,  is  the  holder 
thereof. 

HaoonABLB  IngTKUumtm — AssiaNKSNT  bbforb  Matctbitt  —  Bjohts  bw 
Parubs.  —  The  maker  of  a  negotiable  note  cannot  assume  that  it  has 
not  been  assigned  or  transferred,  and,  by  makini^  payment  thereof  before 
maturity  to  the  origiual  holder,  defeat  the  rights  of  a  porchaaer  for  Tain* 
before  maturity. 

Charle$  N.  Legg^  f<fr  the  appellants. 
J7.  H.  Barlow^  for  the  appellee. 

MoBBB,  C.  J.  The  complaiaant  filed  this  bill  to  foreclose 
a  mortgage. 

The  undisputed  facts  of  the  case  are  substantially  as  fol- 
lows: The  defendant  Cyrus  J.  Keyes,  in  1384,  was  a  merchant 
in  the  village  of  fironson,  Branch  County,  in  this  state.  He 
owned  lot  1  of  C.  D.  Randall's  addition  to  said  village.  There 
was  located  upon  said  lot  a  wooden  store  building,  in  which 
he  was  doing  business.  This  building  was  destroyed  by  fire 
that  year.  At  this  time  he  was  largely  indebted  to  C.  L.  Luce 
A  Co.,  of  Toledo,  Ohio.  C.  L.  Luce,  of  that  firm,  agreed  to 
furnish  the  means  to  rebuild,  and  did  so,  putting  up  two  brick 
stores  upon  the  lot,  with  a  partition  wall  between  them,  bat 
communicating  from  the  inside  with  one  or  more  doors.  The 
amount  advanced  by  Luce  was  six  thousand  five  hundred  dol* 
lank    On  December  18,  1884,  Keyes  gave  his  promissorj  note 
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to  Laoe  for  that  amount,  payable  in  three  years  from  date, 
with  interest  at  seven  per  cent,  payable  semi-annually,  and 
Keyes  and  his  wife,  the  defendant  Sarah  A.  Keyes,  executed 
and  delivered  to  Luoe  a  mortgage  for  the  same  amount  upon 
the   property  as   ooUateral  security  to  said   note.    This  is 
the  mortgage  being  foreclosed  in  this  suit     In  October,  1885, 
C.  L.  Lace  borroired  five  thousand  dollars  of  the  complainant, 
and  gave  his  note  therefor,  and  also  turned  out  to  him  the 
Keyes  note  and  mortgage  as  collateral  security  to  his  note, 
but  ezecated  no  written  assignment  of  the  same.     C.  L.  Luce 
died  September  15, 1886,  and  the  defendants  Arthur  B.  Luce 
and  Clarence  Brown  were  appointed  his  administrators.    After 
this,  Cyma  J.  Keyes  sent  for  Arthur  B.  Luce,  who  wont  to 
BroQson.     It  was  found   that  Keyes  was  ovnng  C.  L.  Luce 
&  Co.,  including  this  mortgage  indebtedness,  about  twelve 
thousand   dollars.    Keyes  did  not  know  that  Luce  had  as* 
rigned  or  pledged  this  mortgage.    An  arrangement  was  made. 
October  25,  1886,  by  which  Keyes  and  wife  made  a  deed  to 
Arthur  B.  Luce  and  Clarence  Brown,  as  administrators  of  the 
estate  of  C.  L.  Luce,  deceased,  and  also  turned  over  to  them 
his  stock  of  good^  inyentorying,  at  cost  price,  about  three 
thousand  eight  hundriJ  dollars.     The  deed  described  the 
property  deeded  as  follows:  ''The  two-story  brick  store  and 
lol^  being  lot  No.  1  of  C.  D.  Randall's  addition  to  the  Tillage 
ofBronson";  and  contained  the  following  clause: '^  This  deed 
is  made  subject  to  a  certain  mortgage  made  and  executed  by 
Cyrus  J.  Ke/es  and  Sarah  A.  Keyes  to  Charles  L.  Luce  for 
six  thonsani  five  hundred  dollars,  and  recorded  in  liber  17, 
on  page  352,  of  Mortgages,  Branch  County,  and  is  full  pay- 
ment of  said  m  )rtgage." 

On  the  samd  day,  Cyrus  J.  Keyes  made  a  deed  to  his  wife, 
Barab  A*  Keyes.  The  real  estate  conveyed  was  described  in 
said  deed  as  follows:  ^'  The  brick  store  and  lot  situated  on  the 
north  side  of  Chicago  Street,  and  known  as  lot  No.  1,  and  a 
fractional  part  of  lot  No*  2,  of  C.  D.  Randall's  addition  to  the 
village  of  Bronson." 

In  connection  with  these  two  deeds,  it  may  be  stated  that  it 
is  admitted  in  the  record  that  at  the  time  the  mortgage  was 
made,  and  before  the  brick  stores  were  built,  in  order  to  make 
a  better  line  between  lots  1  and  2,  measurements  had  been 
taken,  and  Sanborn,  who  owned  lot  2,  had  agreed  to  deed  to 
Keyes  a  wedge-shaped  piece  of  land  off  from  the  north  end  of 
the  west  side  of  lot  2,  in  exchange  for  a  wedge-shaped  piece 
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to  be  deeded  to  him  by  Eejee  from  off  the  east  part  of  the 
■oath  end  of  lot  !•  The  Btores  were  built  so  as  to  correspond 
with  this  new  line,  and  it  is  stipulated  by  the  parties  that 
whatever  decree  is  made,  it  shall  be  in  accordance  with  such 
line,  as  deeds  have  since  p'assed  between  Sanborn  and  Keyes, 
carrying  out  their  verbal  agreement  to  exchange  lands  as 
aforesaid. 

The  defense  to  this  foreclosure  is,  on  the  part  of  the  defend- 
ants Cyrus  J.  and  Sarah  A.  Eeyes,  that  it  was  intended  to 
deed  only  one  of  these  brick  stores,  to  wit,  the  west  store,  and 
that  the  east  store  was  never  intended  to  be  deeded  to  Luce 
and  Brown,  and  that  they  have  never  had  possession  of  it, 
and  that  by  the  execution  of  the  deed  to  them  the  mortgage 
was  paid  and  released  as  against  said  east  store  property.     It 
is  not  claimed  that  the  note  and  mortgage  were  in  the  hands 
of  Arthur  B.  Luce  when  this  deed  was  made,  but  Eeyes  testi- 
fles  that  Luce  promised  to  discharge  the  mortgage.     He  is 
corroborated  by  the  justice  of  the  peace,  Seth  Monroe,  who 
drew  the  deeds  to  Luce  and  Brown,  and  also  the  deed  to  Sarah 
A.  Eeyes.    Arthur  B.  Luce  denies  that  the  deed  was  intended 
to  cover  only  the  west  store,  and  says  further,  that  he  took  the 
deed,  not  as  an  absolute  conveyance  in  payment  of  the  mortr 
gage,  but  as  additional  security  to  bis  mortgage  and  other 
debts  owing  to  C.  L.  Luce  &  Co.,  and  also  to  aid  Eeyes  in 
preserving  his  property  from  other  creditors,  to  whom  Eeyes 
was  owing  three  thousand  dollars  and  upwards.     Luce  says 
in  his  answer  that  the  goods  received  at  the  time  the  deed 
was   made  were  not  sufficient  to  pay  the  indebtedness  of 
Eeyes  to  C.  L.  Luce  &  Co.,  nor  would  the  real  estate  covered 
by  the  mortgage,  if  sold  at  a  fair  price,  be  sufficient  to  realise 
an  amount  sufficient  to  pay  such  indebtedness;  but  that  he 
and  Brown,  as  administrators,  are  anxious  to  come  to  an  ac- 
counting with  Eeyes,  and  that  if  from  the  sale  of  such  real 
estate  there  should  be  more  than  sufficient  to  pay  such  indebt* 
edness,they  are  desirous  it  should  be  paid  over  to  said  Eeyes; 
and  they  ask  the  same  relief  as  though  they  had  filed  a  cross- 
bill, and  that  an  accounting  may  be  had  with  said  Eeyes. 

The  amount  found  to  be  due  upon  the  mortgage  by  the  court 
below  on  the  twenty*third  day  of  May,  1891,  the  date  of  its 
decree,  was  $8,127.89,  and  the  amount  due  to  the  complainant 
upon  the  note  of  Charles  L.  Luce  to  him  was  decreed  to  be  at 
the  same  date  $5,063.76.  The  decree  was  in  favor  of  theoom* 
^aioani  ia  thia  last-named  amount,  and  the  nsiial  sals  in 
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foreclosure  eaaes  was  ordered  of  the  whole  premises,  if  said 
SQin,  with  interest  at  seven  per  cent,  was  not  paid  on  or  before 
the  first  day  of  July,  1891.  The  surplus,  if  any,  upon  such 
sale  was  ordered  to  be  deposited  in  court  to  abide  the  further 
order  of  said  court  The  defendants  Cyrus  J.  and  Sarah  A. 
KeyeM  appeal  from  this  decree. 

The  fact  that  the  deed  to  Luce  and  Brown  recites  that  it  is 
in  full  payment  of  the  mortgage,  and  the  further  fact  that  a 
deed  was  made  by  Keyes  to  his  wife  the  same  day,  which 
differed  in  its  description  from  the  other  deed  in  its  reference 
to  lot  Na  2y  raise  a  strong  presumption  that  the  claim  of  Keyes, 
that  only  the  west  store  was  to  be  conveyed  by  this  deed,  is  true. 
Monroe  also  swears  positively  that  this  was  the  intention  of 
the  parties,  and  that  if  he  had  known  that  there  were  two 
stores  on  lot  1,  he  would  have  been  more  6{>ecific  in  his  de* 
scription  of  the  land  conveyed.  It  would  also  appear  that 
Keyes  or  his  wife  has  always  retained  possession  of  the  east 
store,  and  had  the  rents  and  profits  of  the  same. 

But  it  is  unnecessary  to  determine  or  discuss  this  question. 
The  note  made  by  Keyes  to  C.  L.  Luce  was  a  negotiable  one, 
and  was  transferred  to  complainant  before  due,  and  for  a 
valuable  consideration.  Under  the  previous  rulings  of  this 
court,  he  took  this  mortgage  free  from  all  equities  of  which  he 
had  no  notice  between  Luce  or  his  administrators  and  Keyes; 
and  any  payment  made  to  Arthur  B.  Luce,  or  arrangement 
between  him  and  Keyes,  after  the  note  and  mortgage  were 
transferred  to  complainant,  could  not  affect  the  latter's  rights 
in  the  premises:  See  Reeven  v.  ScuZIy,  Walk.  Ch.  248;  Dutton 
V.  IveBj  6  Mich.  515;  Helmer  v.  Krolick,  36  Mich.  871;  Judge  v. 
Vogdj  88  Mich.  668.  After  the  assignment  of  the  mortgage  and 
indorsement  and  delivery  of  the  note  to  complainant,  and 
before  maturity,  the  defendants  assumed  to  pay  the  note 
and  mortgage  to  the  administrators  of  the  original  mortgagee, 
without  requiring  the  production  of  the  note;  and  the  only 
question  here  is.  Could  they  thus  discharge  the  note  and  mort* 
gage,  so  as  to  defeat  the  right  of  a  good-faith  purchaser?  The 
statute  (Howell's Stats.,  sec.  5687)  provides  that  "the  record- 
ing of  an  assignment  of  a  mortgage  shall  not,  in  itself,  be 
deemed  notice  of  such  assignment  to  the  mortgagor,  his  heirs 
or  personal  representatives,  so  as  to  invalidate  any  payment 
made  by  them,  or  either  of  them«  to  the  mortgagee." 

This  statute  has  no  application  whatever  to  the  present 
It  was  1104  intended  to  authorise  the  mortgagor  to  pay 
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the  mortgage  to  one  not  the  holder  of  the  note;  but  if  a  pay- 
ment be  made  to  one  who,  by  the  possession  of  the  evidence 
of  debt,  shows  himself  jmrna/ooe  entitled  to  receive  payment, 
or,  in  case  of  non«negotiable  security,  if  the  payment  be  made 
to  the  original  holder,  the  fact  that  an  assignment  has  beea 
placed  of  record  will  not,  of  itself,  invalidate  a  payment  made 
in  good  faith  to  such  apparent  owner.  The  statute  means  no 
more  than  that  the  mortgagor  shall  not  be  required  to  search 
the  record  before  making  payment  to  the  one  prima  facie  en- 
titled to  receive  it.  In  case  of  negotiable  securities,  the  holder 
alone  is  the  one  prima  facie  entitled  to  receive  payment. 
Neither  under  the  statute  nor  under  the  law  merchant  can  the 
maker  of  a  negotiable  note  assume  that  it  has  not  been  trane* 
ferred,  and  made  payment  thereof  before  maturity  to  the 
orignal  holder,  and  thus  defeat  the  right  of  a  purchaser  for 
value  before  maturity.  The  case  of  Dutton  v.  Ives,  5  Mich« 
616,  is  directly  in  point.  See  also  2  Daniel  on  Negotiable  In« 
struments,  sec.  1233,  and  cases  cited.  It  is  conceded  that 
complainant  had  no  notice  or  knowledge  of  this  alleged  agree- 
ment  between  Arthur  B.  Luce  and  Eeyes  that  this  mortgage 
should  be  released  upon  the  east  store. 
The  decree  of  the  court  below  must  be  affirmed,  with  costs. 


MoBTOAOKS— Rights  or  Assiqkbi  of  Mortgaos  Note. — TheindoraM 
•f  a  promiMory  note  seoared  by  mortgage  isacceeds  to  the  benefiti  of  th« 
mortage  eeoiirity,  even  though  the  latter  be  not  formally  assigned:  Oom^ 
neetiaU  MatwU  Life  Ins.  Co,  v.  TaOtot,  113  Ind.  373;  3  Am.  St.  Rep.  656^ 
and  oases  cited  in  note;  SoUnaky  r.  National  Bank,  82  Tex.  244;  FarrtU  t. 
Leung,  66  Conn.  280.  The  same  role  prevails  where  there  is  an  assignment 
of  a  portion  of  the  mortgage  debt.  In  eqnity  such  assignment  carries  with  i% 
a  corresponding  interest  in  the  mortgage  security:  Miller  ▼.  Euiland  He*  E,  R, 
Oa,,  40  Vtb  399;  94  Am.  Dec.  413.  A  note  indorsed  in  blank  being  payable 
to  bearer,  a  mortgage  securing  such  note  will  follow  the  transfer  of  the  note 
with  the  fnU  effect  of  a  regular  assignment:  Sioreh  v,  McCain,  85  Cal.  304.  The 
assignee  of  a  note  secnred  by  mortgage  may  enforce  the  lien  by  foreclosure 
proceedings:  Hamblen  y.  FolU,  70  Tex.  132;  O^Neil  r.  SekooM,  85  Ata.  80. 
Where  a  negotiable  note  secured  by  mortgage  is  transferred  without  a« 
assignment  of  the  mortgage,  the  indorsee  may  attach  the  equity  of  redemp* 
tion.  and  sell  the  same  under  execution,  in  an  action  against  the  promison 
Crane  v.  March,  4  Pick.  131;  16  Am.  Dec.  329.  [The  assignee  of  a  negotia> 
ble  note  so  secured,  who  takes  it  for  value,  befere  maturity  and  without 
notice,  holds  it  discharged  of  all  equities  lietween  the  original  partiest 
Crosby  r.  BosOf,  16  Wis.  616;  84  Am.  Dec.  720;  Webb  v^oseUon,  4  Neb. 
308;  19  Am.  Rep.  638;  Bamwn  r.  Phenkn,  60  Mich.  388.,  But  untU  the 
mortgage  is  recorded,  such  transfer  will  not  affect  the  absolute  title  of  an 
innocent  purchaser  of  the  premises:  Lewis  t.  Kirk,  28  Kan.  497;  42  Am. 
Rep.  173.    Nor,  after  the  note  is  barred  by  the  statute  of  luiutatious»  and 
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Um  mortgmg*  renuuot  u  the  only  teemiiy  oapable  of  being  Miforeed  fai  Uw, 
can  the  bolder  any  longer  inroke  the  eommereUl  rale  that  proteote  him  am 
indoreeo  of  the  note^  bat  most  staod  npon  the  eqaity  rale  governing  par* 
chaaer*  for  Taloable  eonnderation  without  notice.  Under  this  rale,  the 
holder  ie  not  protected  from  existing  equities,  where  the  consideration  of 
his  porchaae  was  a  past- due  debt:  I>earmam  t.  Trimnuer,  26  8.  0.  506. 

Nkootiabui  iMflTRUMEim.  —  Payments  made  on  note  before  maturity 
caonot  be  o&et  against  honaJUU  holder  for  value,  whose  title  aoeraed  before 
note  becaiDO  due:  Harrimm  v.  Edwards^  12  Vt  648;  36  Am.  Dec  864. 

Monro Aon  —  AasiamcKMTB  —  Path snt  ov  AasioNSD  Mobtqaoi.  —  A 
homaJiiU  indorsee  of  a  negotiable  note,  and  assignee  of  a  real  mortgage  eze- 
euted  as  aeearity  therefor,  is  not  prejudiced  by  a  eonveyanoe  of  part  of  the 
mortgaged  premises,  thereafter  made  without  his  knowledge  or  consent  by 
the  mortgagor  to  the  mortgagee,  althongh  the  assignment  is  not  recorded, 
and  a  atatnte  provides  that  the  recording  of  the  assignment  of  a  mortgage 
shall  not  be  deemed  notioe  to  the  mortgagor,  so  ss  to  invalidate  payments 
to  th«  BBortgagees  Burham  v.  HtOekeaom,  26  Kan.  625;  87  Am.  Rep.  274. 


Williams  v.  Clink* 

|tOHiCHiOAir,297.) 

Stuiihob — Bbsoksoui  AranmoH  ov. — To  permit  a  party  to  prejndioe 
the  jury  by  giving  improper  and  immaterial  statements  in  evidence  is 
reversible  error. 

KriDBMcn  —  Right  to  Exflaih  Ezbcutioit  ot  Mortoaob.  —  When  a 
chattel  mortgage  executed  by  defendant  to  plaintiff,  and  tending  to  sup- 
port the  claim  of  the  latter,  is  called  to  the  attention  of  the  defendant, 
cm  his  cross-examination,  by  showing  it  to  him,  he  cannot  bo  deprived  of 
the  right  to  explain  its  execution  by  a  refnsal  on  the  part  of  the  plain- 
tiff to  offer  it  in  evidence,  and  after  such  explanation  is  made,  it  is 
error  to  refuse  to  receive  it  in  evidence. 

MOBTOAOS  TO  DbTRAUD    CrBDITORS  —  RlGBT  OV  MOBTQAGOB  TO  BiSPUTB 

Vaudrt  of.  — In  an  action  by  a  mortgagee  to  enforce  a  mortgage,  the 
mortgagor  may  successfnlly  dispute  its  validity  by  showing  that  it  was 
given  without  any  consideration^  and  for  the  purpose  of  defrauding  his 
creditors. 
Tbaudulbnt  OoNVBTAHon — EiffORCEMBirr  ov.  —  When  a  conveyance  is 
executed  to  defraud  creditors,  and  is  Without  oonsideration  ss  between 
the  parties^  the  law  will  not  aid  either  of  them,  but  will  leave  them 
where  they  have  put  themselves,  without  relief.  If  the  contract  or  con« 
veyance  is  executory,  it  will  not  be  enforced,  and  if  executed,  it  will  not 
be  relieved  against.  If  it  hss  been  performed  in  part,  it  will  be  given 
eflbct  so  far  as  exeoutedt  and  held  void  so  bur  as  it  remains  nnexeoated. 

F.  W.  Cookf  for  the  appellant. 

Stephen  JET.  Clinks  for  the  appellee. 

M0118B,  C.  3.    The  plaintiff  brought  replevin  in  the  Mnske- 
|on  circuit  court  for  certain  law  books  and  office  furniture. 
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ander  a  chattel  mortgage  which  he  claimed  to  hold  agunit 
the  property.  The  defendant  claimed  that  the  mortgage  waa 
given  without  consideration.  The  jury  found  for  the  defend- 
ant, who  waived  a  return  of  the  property,  and  had  judgment 
for  its  value  in  the  sum  of  $899.91. 

The  mortgage  was  executed  September  2, 1886,  for  the  sum 
of  one  thousand  dollarSi  and  had  been  duly  renewed  eaeh 
year.  It  was  claimed  by  the  plaintiff  that  the  property  was 
mortgaged  in  1884  to  the  administrators  of  one  Allen  for  the 
greater  part  of  the  purchase  price.  Defendant  had  no  money 
to  meet  the  first  payment  upon  said  mortgaKO,  and  on  the 
24th  of  March,  1884,  applied  to  plaintiff  for  a  loan  of  money 
for  that  purpose.  At  the  time,  he  was  owing  plaintiff  $66, 
and  plaintiff  gave  him  a  check  for  $485,  making  $500  in  alL 
When  the  second  payment  came  due,  and  on  September  2, 
1886,  the  plaintiff  gave  defendant  a  check  for  $750,  making 
the  total  indebtedness  of  defendant  to  plaintiff  $1,260.  The 
next  day,  defendant  telephoned  plaintiff  that  he  bad  executed 
the  mortgage  and  filed  it.  Afterwards,  plaintiff  found  that 
the  mortgage  was  for  only  one  thousand  dollars.  He  spoke 
to  defendant  about  it,  who  said  he  expected  some  money  and 
would  pay  the  $250  in  cash. 

The  defendant  claimed  that  the  check  for  $435  was  paid 
to  him  for  legal  services  rendered  for  plaintiff,  and  that  al- 
though he  used  the  check  for  $750  on  September  2,  1886,  he 
returned  the  money  to  plaintiff  on  the  next  day  from  the  pro- 
ceeds of  a  note  made  by  defendant  and  indorsed  by  plaintiff, 
and  that  he  gave  this  mortgage,  not  to  pay  or  secure  any 
debt  to  plaintiff,  but  to  prevent  an  execution  from  being  levied 
upon  the  property. 

Complaint  is  made  that  the  defendant  was  permitted  to 
prejudice  the  jury  against  the  plaintiff  by  improper  and  im- 
material statements.  The  complaint  is  justly  made.  While 
the  defendant  was  testifying  to  the  legal  services  that  he 
performed  for  plaintiff,  in  payment  of  which  he  claimed  the 
$435  check  was  given,  his  counsel  asked  him  the  following 
question:  "  Don't  you  remember  that  Timothy  Bresnahan,  the 
sheriff,  levied  upon  a  lot  of  his  [plaintiff's]  liquor  down  there?" 
Defendant  answered:  ''There  was  a  lot  of  them.  That  was  a 
case  where  Mr.  Williams  instructed  me,  —  to  use  his  own  Ian* 
guage,  —  where  he  wanted  me  to  give  Dunn  hell.  That  waa 
the  expression  that  be  used.  And  he  said:  'Any  time  yoa 
can  make  Dunn  pay  five  dollars  by  paying  ten,  the  money  it 
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teady.  I  am  wflling  to  spend  ten  dollars  any  time  I  can 
make  Dunn  spend  five.'  That  is  the  iiTstructions  he  gave  me 
in  that  case.'' 

Plaintiff's  counsel  moved  to  strike  oat  all  of  the  answer  after 
the  words  *'  There  was  a  lot  of  them,"  but  the  court  denied 
the  motion.  This  was  error,  and  there  is  no  excuse  for  the 
defendant,  who  is  a  lawyer,  that  can  palliate  the  error.  The 
judgment  ought  to  be  reversed  for  this  cause  alone.  The  record, 
however,  is  full  of  remarks  and  insinuations  by  the  defendant, 
both  off  and  on  the  witness-stand,  as  to  matters  entirely  i]> 
relevant  to  the  issue,  and  which  manifestly  could  have  but 
one  purpose  and  effect,  and  that  to  prejudice  the  jury  against 
the  plaintiff. 

The  attention  of  the  defendant,  on  his  cross-examination,  was 
called  to  the  execution  by  him  of  a  chattel  mortgage  for  $600 
to  plaintiff  on  the  day  that  he  received  the  check  of  $435,  to 
wit,  March  24,  1884.  He  had  no  recollection  of  any  such 
mortgage.  He  was  shown  the  mortgage,  and  then  admitted 
that  he  made  it.  The  mortgage  was  on  his  interest  in  a 
shingle-mill,  and  it  was  claimed  by  plaintiff  that  defendant 
offered  it  to  him  as  security  for  the  five  hundred  dollars  which 
defendant  then  owed  him,  but  plaintiff  would  not  take  it,  as 
he  did  not  consider  it  good  security,  but  defendant  went  away 
and  left  it  on  plaintiff's  desk.  Defendant  claimed  that  he  had 
forgotten  all  about  the  mortgage,  and  wanted  to  consult  with 
his  attorney.  After  doing  so,  he  returned  to  the  witness- 
stand  and  gave  an  explanation  of  the  mortgage,  claiming  it 
was  offered  to  plaintiff  in  another  and  altogether  different 
matter.  Plaintiff  objected  to  defendant's  explanation  about 
the  mortgage,  as  it  had  not  yet  been  offered  in  evidence. 
There  was  no  error  in  this.  Plaintiff  could  not  use  a  paper 
in  this  way,  and  then  deprive  defendant  of  his  right  to  explain 
in  reference  to  it,  by  not  offering  it  in  evidence.  But  the 
court  erred  in  not  receiving  the  mortgage  in  evidence,  it  being 
offered  after  defendant  had  made  his  explanation. 

It  is  also  alleged  as  error  that  the  court  instructed  the  jury 
that  although  they  found  that  defendant  gave  the  one-thou- 
sand-dollar mortgage  to  plaintiff,  not  as  security  for  a  debt, 
but  for  the  purpose  of  hindering  and  delaying  his  creditors, 
he  was  not  estopped  by  such  fraudulent  intent  and  conduct 
to  disputel  the  validity  of  the  mortgage  in  this  suit  There 
was  no  error  in  this  instruction.    The  precise  question  involved 
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in  this  ease  was  ral«d  in  Judge  T.  Vogel^  88  Micb.  669.  In 
that  case,  the  defendant  insisted  that  the  mortgage  was  eze* 
cuted  and  intended  as  a  fraud  upon  creditors  of  the  mort- 
gagor, and  to  cover  property  for  his  benefit.  Codlej,  J.,  in 
rendering  the  opinion  for  the  fall  court,  said:  ^The  question^ 
therefore,  seems  to  be  this:  whether  one  who  gives  a  mortgage 
without  consideration,  in  order  to  defraud  creditors,  is  estopped 
from  disputing  a  full  consideration  when  the  mortgage  has 
passed  into  the  hands  of  a  purchaser.  A  mortgage  fraudn* 
lent  as  against  creditors  may  be  avoided,  at  their  option;  but 
how  the  intended  fraud  upon  them  can  give  it  Talidity  as  to 
others  is  not  explained  in  the  briefs.  The  right  of  the  credi- 
tors is  to  defeat  it;  but  there  seems  to  be  no  necessary  rela- 
tion between  a  right  of  one  roan  to  defeat  it  as  a  frvud  upon 
him,  and  a  right  of  another  to  affirm  it  because  of  the  same 
fraud.  The  fraud  which  should  give  one  rights  must  be  a 
fraud  which  in  some  way  concerns  his  own  interest.  •  •  .  • 
There  was  consequently  no  error  in  the  court  refusing  the  in- 
struction prayed." 

The  case  of  B<u$ett  t.  Shepardsan^  62  Mich.  8,  is  clearly  dis- 
tinguishable irom  the  case  of  Judge  v.  Vogd^  88  Mich.  668. 
In  the  case  of  Baaeett  v.  Shepardeon^  62  Mich.  8,  the  attempt 
was  made  to  impeach  an  executed  agreement  by  showing  thai 
it  was  made  with  intent  to  defraud  the  grantor's  creditors. 

The  rule  in  relation  to  a  conveyance  to  defraud  creditors^ 
and  without  consideration  as  between  the  partieSi  is,  that  the 
law  will  not  aid  either  of  the  persons  committing  or  attempt- 
ing the  fraud,  but  leave  them  where  they  have  put  themselves, 
without  relief  If  the  contract  is  executoryi  it  will  not  be  en- 
forced; and  if  executed,  it  will  not  be  relieved  against.  -  If  it 
has  been  performed  in  part,  the  law  gives  it  effect  in  so  Cur  as 
executed,  and  holds  it  void  in  so  far  as  it  remains  unexecuted: 
See  Quirk  v.  Thomas^  6  Mich.  77,  per  Manning,  J. 

The  plaintiff  in  this  case  is  undertaking  to  enforce,  if  de- 
fendant'fl  evidence  be  true,  a  mortgage  executed  solely  to 
defraud  defendant's  creditors;  and  although  the  law  does  not 
look  kindly  upon  the  pleading  of  one's  own  fraud  as  a  defense, 
it  seems  to  be  permitted,  upon  grounds  of  public  policy,  when 
the  contract  sought  to  be  enforced  is  illegal,  and  the  plaintiff 
is  a  participant  in  the  fraud. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  piaiutift 
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FmAVDULSNT  CoVTBTAHOn.  — RlItATIYI  RlOim  OT  THS  PaRTIIS,   THXIB 

flsiR3»  FBITIX9,  A8SiONBi8»  Via:  See  note  to  WhiUoorih  ▼•  2%o?Ra«,  3  Am. 
Sk  liep.  727-74S.    A«  to  whon  grantor  may  be  relievedy  tee  notes  to  Harper 
T.  Harper,  7  Am.  St  Be^  687,  688;  Oortf  ▼.  Wmerjf,  12  Am.  St  Bep.  617, 
518.     In  addition  to  the  eaiet  cited  in  the  above  notes,  which  reooguize  the 
principle  that  eonveyaacee  fraudulent  as  to  creditors  are  yalid  between  the 
partiM,  the  following  may  be  mentioned:  Weaiherbee  ▼.  OochrtU,  44  ELan.  380; 
MermUm  t.  Beed^  82  Tex.  847;  Stepkem  ▼•  Adair,  82  Tex.  214    The  rules 
goreming  an  action  against  a  fraudulent  grantee  are  different  from  those 
applicable  to  an  action  brought  by  hinu    In  an  action  of  the  latter  class,  the 
oonrt  might  leare  him  entangled  in  the  toil  which  he  himself  had  woven. 
But  when  he  is  a  defendant^  pursues  Jor  the  pnrpoee  of  an  accounting,  such 
aooonnting  will  be  oontrolled  by  equitable  principles^  and  he  may  be  allowed 
as  offsets  expenditures  necessarily  made  by  him  for  the  preserration  of  the 
property,  or  for  the  discharge  of  pre-existing  liens  thereon:  Loot  y.  Wilkinaon, 
113  K.  Y.  485;  10  Adl  St  Rep.  405.    Debtor  who  transfers  property,  with 
intent  to  delay  and  defraud  his  creditors^  to  a  third  person  with  knowledge 
of  the  fraud,  upon  an  agreement  that  the  proceeds  shall  be  accounted  for  by 
him,  may,  af  t^  notice  to  such  third  person  of  the  abandonment  of  his  fraud- 
ulent purpose  and  demand  of  repayment^  recoyer  from  him  such  proceeds  for 
the  benefit  of  his  creditors:  Oartt  ▼•  Smerp,  148  Mass.  32;  12  Am.  St  Bep. 
517.    Land  fraudulently  conyeyed  becomes  subject  to  the  debts  of  the  fraud* 
mlsBl  gxnnteot  iEselT.  LotMm,  83  Ala.  142;  3  Am.  St  Bepw  70S; 


Basohbb  hi  East  Dbtboit  and  Gbossb  Points 

.   Railway  Company. 

[90  M IOHI04ir,  41&] 

insBT-mAiLWATS^RioBT  TO  Dbivi  ov  Tbaok.'— a  person  is  not  negli. 
gent  nor  a  trespasser  in  driving  npon  a  street-railway  track  in  the  night 
time.    He  has  the  same  right  to  trayel  upon  it  as  the  rsilway  company, 
aaye  that  it  ia  his  duty,  when  he  moots  a  oar,  to  get  off  and  giro  the  oar 
precedence* 

taunv-BiULWATS— BaoBT  to  Usb  of  STUirr.  ^The  right  of  a  railway  in 
n  strset  ia  only  an  easement  to  use  the  highway  in  oommon  with  the 
pabliSi    It  has  no  exclusive  right  of  travel  upon  its  track,  and  it  ia 

"^  bound  to  use  the  same  care  in  preventing  a  collision  as  is  the  driver  of 
a  wagon  or  other  vehicle, 

8nsnSBAIIiWAT8^  OOLLIBIOir  WITH  VbHIOLI  ^NaOLXOBNOn  VOB  JVRT  TO 

DmsMiNB.  —  Li  an  action  to  recover  for  injury  received  in  a  coUtsion 
with  a  oar  while  driving  npon  a  street-railway  track  in  the  night-time, 
the  question  of  reasonable  diligence  and  ordinary  care  to  prevent  col- 
lision on  the  part  of  the  pUintiS^  and  of  negligence  on  the  part  of  the 
railway  oompany.  Is  for  the  jury  to. determine,  under  evidence  showing 
that  the  oar  was  not  lighted,  and  was  running  at  the  rate  of  fifteen  or 
twenty  miles  an  hour,  and  that  the  plaintiff  and  another  person,  a  short 
distance  behind  him,  did  not  see  the  car  until  the  collision  was  inevitable. 

SfBBCr-BAILWAT— COLLISIOir  WITH  VXHIOLB  —  BviDBtfOB  OT  NxOLIOCNOB. 

^In  aa  aetion  to  recover  lor  injury  received  in  a  oolUsion  With  a  car 
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whfle  driving  upon  *  street-^ailiraj  track  in  the  nigfat-time,  evMence  U 
ftdmisaible  to  thovr  that  the  pablio  were  in  the  habit  of  driving  and 
trareling  npon  sach  track,  at  bearing  npoa  the  question  of  negligence  in 
mnning  a  oar  at  night  without  any  head-light^  or  other  light  of  any  kind. 

8fBSiT«BAiLWATt  -^  DuTT  TO  pRiVflMT  OoLLisioir.  -^  As  between  a  street* 
ear  company  and  the  driver  of  a  wagon  or  omnibas,  the  duty  rests  npoa 
the  eompany  to  famish  its  oars  with  light  at  night»  or  give  warning  8ig« 
nals  of  approach,  and  if  it  fails  in  this  duty,  and  does  not  ran  its  cars  •• 
slowly  as  to  avoid  collision,  it  is  guilty  of  negligence^  if  the  driver  of  tha 
▼ebiole  exercises  reasonable  and  ordinary  care. 

SnacT-RAiLWATB  —  Biofff  TO  UsB  OF  STKcvr  —  Dorr  to  Atotd  CoLLunoir. 
—  The  saperior  right  of  a  street-railway  company  to  the  nse  of  that  porw 
lion  of  the  highway  designated  for  its  nse  most  be  exercised  with  doa 
caution  and  regard  for  the  rights  of  travelers  thereon;  and  the  fact  thai 
it  hat  a  prescribed  route  does  not  alter  its  duty  to  the  public^  who  ha,vm 
a  right  to  travel  upon  its  track  until  met  or  overtaken  by  its 


A.  H.  WUkimanf  for  the  plaintiff. 
William  H.  Welis^  for  the  appellee. 

Morse,  C.  J.  Action  for  negligent  injury.  The  case  was 
taken  from  the  jury  by  the  circuit  judge  on  the  ground  of  the 
contributory  negligence  of  the  plaintiff. 

The  evidence  shows  that  the  defendant  operates  an  electrio 
street^car  line  on  Mack  Street,  in  the  city  of  Detroit;  that  its 
track  is  laid  in  the  center  of  the  street,  and  on  the  crown  of 
the  road-bed,  at  the  place  where  the  accident  occurred.  The 
street  is  bad  for  driving,  there  being  deep  ditches  on  each 
side  of  the  street;  and  the  best  place  to  drive  a  team  is  on  tho 
railway  track. 

Plaintiff  resided  on  this  street,  and  on  November  27,  1889, 
was  being  driven  home  by  her  husband  from  the  place  where 
he  worked.  The  vehicle  was  a  top-buggy,  drawn  by  one  horse. 
At  this  time  the  electrio  railway  had  been  in  operation  four 
or  five  months.  Plaintiff  and  her  husband  came  onto  Mack 
Street  at  its  intersection  with  Gratiot  Avenue.  When  the£ 
Reached  Mack  Street,  the  husband  testified  that  he  looked  to 
see  if  a  oar  was  coming,  and  did  not  see  any.  He  could  have 
seen  an  approaching  car  with  head-light  a  mile  and  a  half  or 
two  miles  from  where  he  looked.  They  drove  on  the  track 
all  the  way.  The  husband  saw  no  light  or  car  until  his  wife 
exclaimed,  '*0  Herman,  there  is  the  carl"  The  horse  was 
then  on  his  hind  feet,  and  he  undertook  to  '^lash  him"  off  the 
track.  The  horse  and  front  wheels  got  off,  but  the  car  struck 
the  left  hind  wheel  of  his  buggy,  throwing  the  plaintiff  out 
and  injuring  her.    There  was  no  head-light  on  the  oar,  and  it 
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was  dark.  The  car  was  not  lighted  at  all,  siiher  inside  or 
out.  It  was  running  at  the  rate  of  fifteen  or  twenty  miles  an 
hoar.  Before  this  time  the  cars  npon  that  line  were  in  the 
custom  of  using  head-lights  when  running  after  dark.  The 
plaintiff  herself  testified  that  when  thej  got  to  Mack  Street 
she  looked  up  the  street,  and  could  see  no  car  or  light  After 
she  started  she  did  not  look  particularly  for  a  car,  as  she 
thought,  if  there  was  one  coming,  they  could  see  the  light  in 
time  to  avoid  it.  The  first  she  knew  of  the  approach  of  the 
oar  she  saw  a  little  blue  flame  on  the  trolley-wire;  then  she 
saw  the  glass  glitter  in  the  car«> window,  and  called  to  her  hus- 
band, who  at  once  attempted  to  get  out  of  the  way. 

The  plaintiff  was  not  negligent  in  driving  upon  this  railway 
track  She  had  the  same  right  to  travel  upon  it  as  the  rail- 
way company,  save  that  it  was  her  duty,  when  she  met  a  car, 
to  get  off  and  give  the  car  precedence.  But  she  was  not  a 
trespasser  upon  the  track  in  any  sense.  The  right  of  the  rail- 
way in  the  street  is  only  an  easement  to  use  the  highway  in 
common  with  the  public.  It  has  no  exclusive  right  of  travel 
upon  its  track,  and  it  is  bound  to  use  the  same  care  in  pre- 
venting a  collision  as  is  the  driver  of  a  wagon  or  other  vehicle: 
Beach  on  Contributory  Negligence,  sec.  89;  Adolph  v.  Central 
Park  etc.  R.  R  Co.,  65  N.  Y.  654;  Chvemmenl  StreH  R.  R.  Co. 
V.  HanloHf  53  Ala.  81;  Shea  v.  Potrero  etc.  R.'R.  Co.^  44  Cal. 
428. 

The  question  whether,  being  on  the  track,  the  plaintiff  and 
her  husband  used  reasonable  diligence  and  ordinary  care  to 
prevent  collision  was  one  for  the  determination  of  the  jury: 
LUUe  V.  Street  Ry  Co.^  78  Mich.  205.  The  testimony  shows 
that  another  person,  some  distance  behind  the  plaintiff,  did 
not  see  or  hear  the  car  until  it  was  right  upon  plaintiff,  and 
such  was  its  speed  that  he  was  also  unable  to  get  away,  and 
had  his  rig  upset. 

We  think  it  was  admissible  to  show,  on  behalf  of  the  plain- 
tiff, that  the  pubUc  were  in  the  habit  of  driving  and  traveling 
on  the  railway  track,  as  they  had  a  perfect  right  to  do,  as 
bearing  upon  the  question  of  defendant's  negligence  in  riin- 
ning  a  car  without  a  head-light,  or  any  light  at  all,  upon  this 
street  after  dark. 

It  is  the  contention  of  defendant's  counsel  that  a  street-car 
is  a  vehicle,  the  same  as  a  wagon  or  omnibus,  and  is  no  morf% 
bound  than  any  other  vehicle  to  carry  a  head-light,  or  to  give 
signals  or  warnings  of  its  approach,  and  that  there  is  no 

▲M.  si:  Bbt..  Vol.  XXX.— 29 
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stronger  reasoa  why  sireet-earB  should  carry  head-lights  as 
signals  to  other  travelers  than  other  vehicles. 

This  is  not  the  law.  A  street-car  can  neither  turn  to  the 
right  nor  left.  It  runs  with  greater  rapidity  and  with  greater 
momentum  than  a  wagon  or  omnihus;  therefore  greater  cau- 
tion must  be  taken  in  its  running,  to  avoid  collision.  It  ought 
to  be  lighted  in  the  night-time,  so  that  its  approach  can  be 
seen  by  other  travelers;  and  between  twilight  and  dark,  if  not 
lighted,  it  ought  to  be  run  so  slowly  as  to  avoid  collision,  or 
else  give,  by  some  signal,  warning  of  its  approach.  Street-cars 
have  precedence,  necessarily,  in  the  portion  of  the  way  desig- 
nated for  their  use.  This  superior  right  must  be  exercised, 
however,  with  proper  caution  and  due  regard  for  the  rights  of 
others;  and  the  fact  that  it  has  a  prescribed  route  does  not 
alter  the  duty  of  the  defendant  to  the  public,  who  have  a  right 
to  travel  upon  its  track  until  met  or  overtaken  by  its  cars. 

The  question  of  defendant's  negligence  under  the  testimony 
in  this  case  was  for  the  jury. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  plaintiff. 

Sranr-aAiLWATaL  — A  Mbla  railway  oompanjii  fai  taithonad  to  know 
that  man,  women,  and  children  have  an  equal  right  to  the  use  of  the  high- 
way, and  will  be  ppon  it,  and  its  aerrante  are  bonnd  to  be  on  the  look-oat^ 
and  to  take  all  reasonable  precantiona  to  avoid  injuries  to  persona  who  maj 
be  npon  the  atreeta:  Winien  r.  Keuuas  CUff  i?V  Otk,  99  Mo.  609;  17  Am.  Sk 
Rep.  691;  Ha^  ▼.  OaimeniUe  StreH  Ity  Co.,  70  Tex.  602;  S  Am.  8k  Bep. 
624;  AwUrmm  v.  Jfiimeapofit  SirtU  i?V  Co.,  42  Minn.  490;  18  Am.  8k  Rep. 
025;  WeUtmr  ▼.  8L  Paul  ate.  JTy  Co.,  47  Minn.  468;  8waU  y.  FomrieaUk 
SireH  IL  R.  Co.,  93  OaL  179.  Aa  to  the  duty  of  the  driver  of  a  atreet-ear  to 
kaep  a  look-oat  al  oraaaings^  aea  SinUael  v.  8U  Paul  Itp  Ox»  47  Mian.  5411 


Lb  Gomptb  v.  Lubdbbs. 

(90  M ICHIOAH,  «&] 

Bouv DABT  OF  TowN  LoTS.  —  Purchaaera  of  town  lota  have  the  right  to  looato 
their  lot  liaea  according  to  the  atakea  set  by  the  platter  of  the  lota,  and 
BO  anliseqaent  anrrey  can  unaettle  auoh  Itnea.  The  qaeation  afterwarda 
li^  not  whether  the  atokea  were  where  they  ahonld  have  been  in  order 
to  make  them  oorreapond  with  the  lot  linea  aa  they  ahoald  be  if  the  plat- 
ting were  done  with  abaoluto  aoonraoy,  but  it  ia,  whether  they  were 
planted  by  authority,  and  the  lota  were  pnrohaaed  and  taken 
of  in  reliance  upon  them.  If  auoh  waa  the  ease,  they  must  goven^ 
withstanding  any  errors  in  locating  them. 
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/•  E,  SuUivan^  for  the  appellant 

De  Long  and  O^Hara^  for  the  appellee. 

Long,  J.  This  action  of  trespaBs  was  commenced  in  jns- 
tice's  court,  where  plea  of  title  was  interposed,  and  the  cause 
certified  to  the  circuit  Upon  trial  there,  defendant  bad  ver- 
dict and  judgment 

The  parties  are  the  owners  of  adjoining  lots  of  land  in  Mo- 
Graft  and  Montgomery's  addition  to  the  village  of  Lakeside^ 
now  a  part  of  the  city  of  Muskegon.  Plaintiff  owns  and  is  in 
possession  of  lot  2,  block  5,  and  the  defendant  owns  and  is  in 
possession  of  lot  1  of  the  same  block.  The  two  lots  adjoin, 
and  the  action  grows  out  of  a  dispute  as  to  the  true  boundary 
line  between  tlie  lots. 

Block  5,  with  other  property,  was  platted  by  McGraft  and 
Montgomery,  as  an  addition  to  the  village  of  Lakeside,  in  the 
year  1879.  Mr.  John  B.  Smalley  made  the  surveys  from  which 
the  plat  was  made,  and  drove  cedar  stakes  at  that  time,  indi- 
cating the  corners  of  the  lots.  During  the  fall  of  1879,  Charles 
H.  De  Puy,  then  in  the  employ  of  McGraft  and  Montgom- 
ery, built  a  fence  according  to  stakes  then  standing,  indicat- 
ing they  had  been  placed  by  a  surveyor,  inclosing  all  of  said 
block,  excepting  two  lots  immediately  south  of  those  in  con- 
troversy. The  next  spring,  lot  1  was  purchased  by  a  Mr. 
Ault  from  McGraft  and  Montgomery,  and  it  is  from  him 
that  the  defendant  claims  title  to  that  lot  by  mesne  con- 
veyances. After  Ault  purchased,  Mr.  De  Puy,  who  was 
still  in  the  employ  of  McGraft  and  Montgomery,  built  a  line 
fence  between  the  lots  1  and  2.  This  fence  was  partly  de- 
stroyed by  fire  upon  two  different  occasions,  but  built  again 
upon  the  same  line,  the  posts  being  put  in  the  same  place  as 
the  partly  burned  posts.  The  last  fence  was  built  of  upright 
boards  the  whole  length  of  the  line  between  the  two  lots,  but 
on  the  same  line  occupied  by  the  first  fence  built  there.  This 
fence  was  standing  at  the  time  defendant,  Lueders,  purchased 
lot  1.  The  plaintiff  purchased  lot  2  in  January,  1890,  with 
this  high  board  fence  still  standing  as  the  boundary  between 
the  two  lots.  Plaintiff  went  into  possession  under  his  deed, 
and  while  so  occupying  lot  2,  defendant,  Leuders,  who  was 
making  some  repairs  to  a  building  on  his  lot,  ordered  his  car- 
penters to  remove  this  fence  between  the  lots,  which  they  did, 
about  three  feet  westward  upon  plaintiff's  lot,  thus  fencing  in 
with  defendant's  lot  about  three  feet  in  width  on  the  east  side 
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of  plaintiff's  loL  Plaintiff  had  planted  along  the  east  side  of 
bis  lot  a  quantitj  of  strawberry-plants,  wbich  defendant's 
carpenters  took  up,  and  put  over  farther  on  plaintiff's  lot. 
It  is  for  tbis  trespass  tbat  tbis  action  is  brought.  Upon  tbe 
trial  the  court  sabmitted  the  question  to  the  jury  as  to  where 
tbe  tme  booDdary  line  was,  and  they  found  a  verdict  in  favor 
of  defendant. 

Thirty  assignments  of  error  are  contained  in  the  record,, 
based  upon  the  rulings  of  the  court  during  the  trial,  the  giv- 
ing and  the  refusing  to  give  certain  requests  to  charge,  and 
the  charge  of  the  court  as  g^ven.  We  do  not  deem  it  impor> 
tant  to  discuss  any  of  them,  except  the  refusal  of  the  court  to 
give  the  plaintiff^s  third  request  to  charge,  as  follows:  **If 
you  find  tbat  on  the  first  survey  stakes  were  set  at  the  termi- 
nations of  the  lines  between  the  lots  front  and  rear,  and  a 
fence  was  built  between  the  lota  while  these  stakes  were  in 
place,  on  the  line  indicated  by  these  stakes,  and  if  you  find 
from  the  evidence  that  a  fence  was  continued  on  said  line  un- 
til the  parties  to  this  suit  bought  the  two  lots,  then  I  charge 
you  as  a  matter  of  law  that  that  fence  was  the  boundary  line 
between  Le  Compte's  and  Lueder's  lots;  and  if  you  find  from 
the  evidence  that  Henry  Kooi,  the  carpenter  working  for  Lue- 
ders,  pulled  down  the  fence,  or  any  part  of  it,  and  placed  it  on 
the  Le  Compte  lot,  then  I  charge  you  that  your  verdict  must 
be  for  the  plaintiff." 

This  request  embodies  the  only  question  involved  in  this 
controversy,  and  should  have  been  given.  The  case  falls  di- 
rectly within  the  ruling  of  this  court  in  Flynn  v.  Olenny^  51 
Mich.  680.  It  was  expressly  held  in  that  case  that  purchas- 
ers of  town  lots  have  the  right  to  locate  their  lot  lin.es  according 
to  the  stakes  set  by  the  platter  of  the  lots,  and  that  no  subse- 
quent survey  can  be  alleged  to  unsettle  such  lines.  It  was 
said  by  Mr.  Justice  Cooley  in  thai  case:  ^  The  question  after- 
wards is,  not  whether  the  stakes  were  where  they  should  have 
been  in  order  to  make  them  correspond  with  the  lot  lines  as 
they  should  be  if  the  platting  were  done  witti  absolute  accu- 
racy, but  it  is,  whether  they  were  planted  by  authority,  and 
the  lots  were  purchased  and  taken  possession  of  in  reliance 
upon  them.  If  such  was  the  case,  they  must  govern,  notwith- 
standing any  errors  in  locating  them.'' 

The  judgment  must  be  reversedi  with  costs,  and  a  new  trial 
ordered. 
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BouHDARisa.  -~  Sairay  aotiuilly  mad«  gotrerns  location  of  land  granted 
with  reference  to  plan,  if  ench  snnrey  can  be  ascertained:  Hmton  v.  Hodgm^ 
14  Mai  66;  80  Am.  Dea  731.    Similarly,  a  new  ennrey  will  not  prerail  as  to 
location  of  qnarter-seotioil  comers  over  direct  testimony  of  witnesses  who 
•aw  comers  located  by  the  original  snrvey:  Milla  v.  Penny ^  74  Iowa,  172;  7 
Am.  St.  Repb  474.    The  snrvey  as  actually  made  may  always  be  shown  by 
•ny  legal  evidence,  when  in  fact  the  lines  were  run  on  the  ground:  Johnson 
T.  Archibald^  78  Tex.  96;  22  Am.  St  Eep.  27.    These  rulings  are  special 
Applicationa  of  the  universal  principle  according  to  which  boundaries  are 
oataUishedy'via.,  that  monuments,  whether  natural  or  artiffcial  objects,  are 
allowed  to  dominate  courses  and  distances:  CrampUm  v.  Prince,  83  Ala.  246;  8 
Am.  St.  Rep..  718.     See,  generally,  as  to  this  subject,  the  note  to  Heaton  v. 
Hodges,  30  Am.  Dec.  737-741.     Tlie  results  of  several  recent  cases  in  which 
the  above  principle  was  applied  are  here  summarized.     In  description  of 
lands,  monuments  control  distances,  where  there  is  an  inconsistency  between 
the  two  as  given  in  a  deed:  Andreu  v.  ffatfa'/M,  26  Fla.  390;  and,  provided 
the  monuments  are  fully  identified,  are  sufficient  in  themselves  to  show  the 
Iwandaries:  MeCullough  ▼.  Absecon  etc  Co.,  48  N.  J.  £q.  170;  and  this  is  so 
without  regard  to  whether  in  fact  the  monuments  were  seen  by  the  parties 
to  the  deed  or  not:  Andenon  v.  Rtthardaon^  92  Cal.  623.    Therefore  a  call 
l<Hr  a  beginning  corner,  that  corner  being  established,  requires  the  line  to  be 
ran  to  that  point,  ir respective  of  the  distanee  named  in  the  eall:  Cowlee  v. 
Bmsth,  100  N.  C  417;  and  if,  at  the  distance  called  for,  the  snrveyer  estab- 
lished a  line  or  comers,  while  calling  for  an  open  line  not  reached,  the  ac- 
tual line  and  comers  established  will  control,  and  the  call  for  the  open  line 
be  disre«;arded:  Baker  v.  Liyht^  80  Tex.  627.     Sc,  also,  although  a  line  which 
Is  given  as  ranntng  between  two  points  is  presumed  to  be  straight,  yet 
where  a  reference  is  made  to  a  survey  which  shows  the  line  not  to  be  a 
straight  one,  that  survey  will  control:  Seneca  Nation  v.  Hwjahootn^  132  N.  T. 
492.     It  is  always  competent,  for  the  purpose  of  showing  lines  and  boun- 
daries, to  prove  where  the  surveyor  actually  ran:  EuXiee  v.  Afc Adams,  108 
N.  C.  607;  and  where  the  deed  refers  to  artificial  monuments,  it  is  not  error 
to  allow  them  to  be  identified  by  admitting  as  evidence  a  written  contract 
by  a  former  owner  of  the  land  with  one  of  the  grantees  to  convey  the  land  as 
soon  as  a  proper  survey  could  be  made,  together  with  parol  evidence  that  a 
surveyor  was  selected  by  the  parties  to  make  the  survey;  that  he  located  on 
the  ground  the  stakes  referred  to  in  the  deed;  that  the  description  given  in 
the  deed  was  made  from  the  report  of  his  survey;  and  that  the  deed  was  ex- 
ecuted in  performance  of  the  agreement  to  convey;  and  further  evidence  to 
identify  the  location  of  the  stakes  set  in  making  the  survey:  Andermm  v. 
JKdkir«2MMb  02  OaL  623. 


4M        Cahsqh  Cm  Bay.  B'k  «•  Blstatob  Cki.       [Kioiw 

Gabsoh  Gitt  Satinob  Bank    v.   Gabsoh    Cm 

Elbyatob  Gompant, 

[90  M ICHI«AX,  K0L] 

OoBPOEATioira — Ultra  Virb — Ebtoppsl.  ~  Wh«A  th*  rtoekholdm  im  m 
oorporatioa  ngn  ito  arUelet  of  ■lociation  with  knowladg«  that  tiM  obf eei 
of  tho  oorporatioQ  is  to  eaga^ce  in  a  certain  specified  bastneaa  in  which  it 
does  engage,  and  it  incurs  liability  for  which  it  ia  aned,  it  cannot  plen4 
in  defense  that  it  has  no  authority  under  the  law  to  engage  in  snch  baai- 


GoKPORATiOH  —  Ultra  Vntn — Ebtoppsl  ~T1ia  pIsa  of  uUra  cirei  should 
not  prerail,  as  a  general  mle,  whether  interposed  for  or  against  a  ooipo- 
ration,  when  it  would  not  adTanoe  justios^  bat^  on  the  contrary,  woold 
acoomplish  a  legal  wrong. 

Etttwarih  and  Rarden^  John  Xetoiiy  and  Oearge  H.  Cagwm, 
for  the  appellant. 

MeOarry  and  MeKnight^  for  the  appellee. 

MoBBBy  C.  J.  The  pliuntiff  is  a  oorporation  dniy  organised 
under  the  laws  of  this  state  Febmary  1, 1887.  The  defendant 
is  a  corporation  organised  Maj  2,  ISST^  under  act  No.  26, 
Laws  1867,  entitled  *'  An  act  to  provide  for  the  incorporation 
of  associations  for  the  purpose  of  constructing,  owning,  and 
controlling  warehouses  for  the  storage  of  grain  and  other 
commodities.'' 

Every  stockholder  in  the  plaintiff  company  at  the  time  of 
its  organization  was  also  a  stockholder  in  the  defendant  com* 
pany  at  the  time  of  the  latter's  organisation.  There  were  bui 
two  of  the  stockholders  of  the  defendant  company  not  stock- 
holders of  the  plaintiff  corporation,  to  wit^  C.  J.  Rumsey  and 
Patrick  M.  Fox. 

Article  2  of  the  articles  of  the  association  of  the  defendant 
shows  the  object  of  the  corporation,  to  wit:  "  The  purpose  or 
purposes  of  the  corporation  are  as  follows:  For  the  purpose  of 
constructing,  owning,  and  controlling  warehouses  for  the  pur- 
pose of  buying,  selling,  handling,  and  storing  all  kinds  of 
grains,  fruits,  vegetables,  wool,  lime,  coal,  salt,  and  other 
commodities." 

Plaintiff  sued  upon  certain  promissory  notes  signed  by  the 
defendant  company  as  follows:  ''Carson  City  Elevator  Co., 
M.  J.  Miner,  Mgr."  The  defense  to  these  notes  seems  to  have 
been  that  Miner  had  no  authority  to  make  them,  and  that  the 
findings  of  the  court  fail  to  show  that  they  were  given  for  any 
legitimate  business  of  the  corporation;  that  such  findings  do 
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not  flbow  that  said  notes,  or  any  of  them,  were  given  for  the 
building  or  operating  of  a  warehouse  or  elevator,  or  that  the/ 
were  not  issued  in  the  illegitimate  business  of  buying  and 
aelling  grain. 

The  circuit  judge  finds,  among  other  things,  that  on  the 
day  the  company  was  organized  **  directors  were  duly  chosen 
and  oflBcers  duly  elected,  and  on  the  same  day  the  following 
proceedings  were  had  and  taken  by  the  board  of  directors  of 
said  company: — 

''^At  a  meeting  of  the  directors  of  the  Carson  City  Elevator 
Company,  held  May  2,  1887,  at  the  Savings  Bank  in  Carson 
City,  the  following  named  persons  were  elected  as^ts  officers: 
B.  W.  Webber,  president;  E.  Middleton,  vice-president;  Chas. 
H.  Morse,  secretary;  and  L.  L.  Trask,  treasurer  and  general 
manager.  Upon  motion  of  Chas.  H.  Morse,  the  following  reso- 
lutions were  adopted:  **  Resolved,  that  L.  L.  Trask  is  hereby 
appointed  manager  of  the  Carson  City  Elevator  Company, 
with  authority  to  complete  the  elevator  building  of  said  com- 
pany, to  buy  and  sell  grain  and  other  produce  and  property 
pertaining  to  the  business  of  said  company,  to  borrow  money 
for  the  use  of  said  company,  and  pay  out  the  same  in  the 
business  of  the  company,  subject  to  the  control  and  approval 
of  the  board  of  directors  of  said  Carson  City  Elevator  Co.'^ 
Meeting  adjourned.  L.  L.  Tbase,  Clerk.' 

^The  defendant,  after  its  organization,  proceeded  to  erect 
an  elevator,  and  carry  on  the  business  of  buying,  and  storing, 
and  selling  grain,  borrowing  money  from  the  plaintiff  with 
which  to  build  its  elevator  and  conduct  its  business  operations. 
No  capital  stock  was  paid  in  at  the  time  of  the  organization 
of  the  defendant,  and  only  eighteen  hundred  dollars  of  its 
capital  stock  has  ever  been  paid  in.  A  few  only  of  its 
stockholders  paid  their  subscriptions. 

'*In  order  to  carry  on  its  operations,  the  defendant  was 
accustomed  to  and  did  borrow  money  from  the  plaintiff 
by  giving  its  notes  to  the  plaintiff,  signed  by  it,  per  L.  L. 
Trask,  manager.  The  business  was  not  profitable,  and  a  large 
indebtedness  was  created  with  the  plaintiff. 

''May  7, 1888,  the  defendant  elected  the  following  directors 
as  its  officers:  G.  W.  Middleton,  president;  M.  J.  Miner,  vice- 
president;  C.  J.  Rumsey,  secretary  and  treasurer.  At  the 
same  meeting  the  following  action  was  taken:  'Moved  by 
F.  W.  Kalley,  and  supported  by  B.  W.  Middleton,  that  M.  J. 


4M         Cabsm  City  Say.  B'k  v.  Elevator  Co.        [Mich. 

Miner  bo  birod  a«  long  as  be  givea  satis&ctioA,  ai  a  salaiy  of 
«gbi  hniidred  dollars  per  year.    Carried.' 

**  Immediatrij  upon  this  appointment  of  Mr.  Minec*  ho  at 
onoe  assumed  the  duties  previously  performed  by  L.  L.Tra8k, 
the  general  manager,  and  the  latter  sit  once  eeased  toexercise 
any  duties  in  behalf  of  the  defendants  The  indebtedness  ex* 
isting  with  the  plaintiff,  which  had  been  previously  oontraetad 
by  the  defendant^  snd  was  represented  by  promissory  notes 
signed  by  the  defendant,  per  L.  L.  Trask,  general  manager, 
falling  due  ia  the  coarse  of  time,  were  renewed  by  other  notes 
given  by  the  defendant  by  the  said  Miner,  who  signed  the 
same  with  4he  n*me  of  the  defendant,  per  M.  J.  Miner,  man- 
ager. The  notes  in  suit  were  negotiated  by  the  secretary  and 
treasurer  of  the  company,  and  they  all  form  a  portion  of  a 
series  of  renewals  of  the  original  indebtedness.  The  officers 
of  the  company  knew  of  the  existenee  of  the  indebtedness 
from  defendant  to  the  plaintiff,  and  knew  the  manner  in 
which  said  indebtedness  was  renewed  from  time  to  time. 
They  also  knew  the  manner  in  which  the  business  of  the  de- 
fendant was  being  conducted.  No  objection  was  ever  raised 
by  the  defendant  or  any  of  its  officers  to  the  authority  of  Mr. 
Miner  to  bind  iter  give  notes  signed  by  him  as  manager,  until 
this  suit  was  brought.  The  president  of  the  defendant,  Mr. 
Middleton,  who  resided  at  Greenvitle,  Michigan,  was  aware  of 
the  manner  in  which  Mr.  Miner  was  performing  the  duties  for 
the  defendant,  and  frequently  honored  drafts  drawn  on  him- 
self by  said  Miner  in  the  purchase  of  grain  and  in  the  pay- 
ment of  the  same,  in  the  manner  in  which  Mr.  Miner  was 
signing  the  commercial  paper  of  the  defendant  The  defend- 
ant also  borrowed  money  at  Greenville  and  Ionia  banks  by 
giving  its  notes,  signed  by  Mr.  Miner  as  manager.  These 
notes  were  paid.  The  defendant  permitted  Mr.  Miner  to  ap- 
pear as  possessing  competent  authority  to  give  the  notes  in 
suit  in  the  manner  in  which  they  were  executed.  It  was  dis- 
tinctly conceded  and  admitted  on  the  trial  that  the  defendant 
was  a  corporation.  No  question  was  made  on  the  trial  as  to 
its  existence  and  due  incorporation. 

^  There  was  no  testimony  introduced  tending  to  prove  any 
fraud  on  the  part  of  Mr.  Miner  in  the  giving  of  the  notes,  and 
the  money  loaned  by  the  pkintiff  to  the  defendant  was  used 
in  the  business  of  the  defendant. 

"  I  therefore  ooneludei  aa  a  matter  of  law,  Chat,  whether 
Miner  had  authority  or  not  to  execute  the  notes  in  suit,  the 
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defendAQi  i»  estopped  from  queetioning  his  authority,  and 
that  the  plaintiff  is  entitled  to  judgment  in  the  snm  of 
$9,024.67." 

The  ooart  was  correct  In  its  conclusion  of  law.  Whether 
th#  eempaay  was  aathoriaed  to  buy  and  sell  grain  under  ita 
charter  and  by  virtue  of  the  act  under  whieh  it  was  incorpo- 
rated 18  immaterial  Its  articles  of  association  distinctly  set 
oot  its  purpose  to  be  to  engage  in  the  buying  and  selling  of 
grain  and  other  commodities.  It  may  be  that  it  could  not 
organise  nnder  the  act  of  1867  for  as  broad  a  purpose  as  this, 
and  that  its  legal  franchise,  if  tested,  would  be  confined  to  the 
constructing,  owning,  and  controlling  of  warehouses  and  ele* 
vators  for  storage,  but  that  is  a  matter  to  be  determined  by 
the  interposition  of  the  public  through  the  attorney-general. 
Every  one  of  these  stockholders  signed  the  articles  of  associa- 
tion, and  knew  that  the  object  of  this  company  was  to  engage 
in  the  buying  and  selling  of  grain  and  other  commodities,  as 
well  as  tiie  storage  of  the  same.  Knowing  this,  and  having 
voluntarily  engaged  in  the  business,  and  borrowed  this  money, 
and  used  it  as  well  in  the  building  of  the  elevator  as  in  its 
ether  bnsiness,  the  defendant  will  not  be  permitted  to  plead 
that  it  had  no  authority  under  the  law  to  do  exactly  what  its 
articles  of  association  stated  to  all  the  world  was  its  object 
and  purpose  to  do  under  and  by  virtue  of  its  incorporation. 

^The  plea  of  idtra  vires  should  not,  as  a  general  rule,  pre- 
vail, whether  interposed  for  or  against  a  corporation,  when  it 
would  not  advance  justice,  but,  on  the  contrary,  would  accom- 
plish a  legal  wrong":  Whitney  Arma  Co,  v.  Barlow ^  63  N.  Y. 
62, 69;  20  Am.  Rep.  604;  2  Morawetz  on  Private  Corporations, 
sec.  693,  p.  661;  Day  v.  Spiral  Springs  Buggy  Co.^  57  Mich. 
151;  68  Am.  Rep.  352;  Eureka  Iron  and  Steel  Works  v.  Bres- 
nahan^  60  Mich.  337.  See  also  cases  analogous  to  the  pres- 
ent: Boardof  Trustees  r.  Smithy  BSMiB^  SOI;  Steam  Navigation 
Co.  V.  Weed^  17  Barb.  378;  Bradley  v.  Ballard,  56  111.  413;  8 
Am.  Rep.  666;  Gold  Mining  Co.  v.  National  Bank,  96  U.  a 
640;  McCarthy  v.  Lavasche,  89  UL  270;  81  Am.  Rep.  8& 

The  judgment  is  aflBrmed,  with  costs. 


ConroaftTtoifis^  wwat  JSnorrmt^  to  Plbjcd  XJltba  Tntsa  ^  A  plea  of  mitm 
•Sw  it  aot  permiMed  to-prrrttU  wImm  H  woald  not  «lrMi«»  Ji«tiM,  bot  wiU 
Maompliah  a  Ugtl  wrsng:  Hckmmete,  Mfg»  Qoi  v.  Hcimm^k.  Gk,  127  N.  Y^ 
SOS;  24  AoL  8t»  R«p.  i4S^  and  noie.  CSoairmct  ultra  mru  CMinot  be  enforosd 
whila  it  rfmains  •zeeatory;  but  when  it  has  been  exeonted  and  the  corpora- 
iioB  has  reoai^ed  the  benofii;  thereof^  it  ure«topped  fn>ni  denying  the  vaiidiQr 
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of  tha  •ODtnot:  Shtnmm  «te.  Os.  y.  MarrU,  43  Kml  282;  !•  Am.  9L,  Bep^. 
184,  and  note  ooUeetiag  other  omiee  in  the  aeriee;  Umion  Hatdtoan  Co,  v. 
Plmme  tie,  Mfg.  C&,  68  Conn.  219:  Ltmg  ▼.  Gtorgia  tie,  ffjf  Co,,  91  Aln.  619; 
M  Am.  St  Kep.  931.  In  a  recent  ease  it  wu  held  that,  in  the  abeonce  ol 
frand,  a  oorporation  u  liable  for  money  borrowed  from  one  of  its  stockhold- 
en  for  ttie  payment  of  ezpentee.  which  were  oollatenU,  and  bat  incidental 
to  an  aot  which  may  haye  been  aftra  vhrcM^  ench  expenses  not  being  ineepa- 
rably  connected  with  the  main  act:  Taylor  t.  North  8iar  dc,  Muuug  Oa^  79 
ObL  288w 


Bbnabd  v.  Glin^k. 

[91  M ICH104N,  L] 

MoKiOAon^TBNDiB  18  DiscHiROB  OF.  •-  When  an  attempted  foredoaofo 
of  a  mortgage  at  law  has  proved  iaeffeotual  becanse  an  assignment  of 
the  mortgage  was  not  of  record  at  the  time  of  snch  attempted  foreelos- 
lire,  a  snbseqaent  tender  of  the  amount  dae  npon  the  mortgage,  exdn- 
■ivo  of  the  costs  of  snch  foreclosure  proceeding,  is  not  sufficient  to 
discharge  the  lien  of  the  mortgage,  and  the  mortgagee,  after  offering  to 
apply  the  money  tendered  npon  the  mortgage  debt^  and  having  this  offer 
refused,  may  maintain  a  bill  in  equity  to  foreclose  the  mortgage. 

MoBTOAOX.  —  A  Tbn DBB  OF  THB  FuLL  AicoviffT  doc  npon  a  mortgage  dis- 
charges the  mortgage  lien,  if  the  tender  is  refused  without  adequate  ax* 
cnse. 

MiflTAKB  OF  Law  ^  Equitablb  Rklibf. — When  parties,  with  knowledge 
of  the  facta,  and  without  any  inequitable  incidents,  have  made  an  agree- 
ment as  they  intended  it  should  be,  and  the  writing  expresses  the  trans* 
action  as  it  was  nnderstood  and  designed  to  be  made,  equity  will  not 
allow  a  defense,  or  grant  a  reformation  or  rescission,  although  one  of  the 
parties  may  have  mistaken  or  misconceived  its  legal  meaning,  scope^  or 
effect 

lIuTAKB  OF  Law  —  EEquitablb  Rblibf.  —  When  a  person  is  ignorant  or 
mistaken  with  respect  to  his  own  antecedent  and  exiating  legal  rights* 
interests,  or  estates,  and  enters  into  some  transaction,  the  legal  scope 
and  operation  of  which  he  correctly  apprehends  and  nnderstands,  for  the 
purpose  of  affecting  such  assumed  rights,  iuteresta^  or  estates,  equity 
will  grant  relief,  defensive  or  affirmative,  treating  the  *»"^Ht  as  analo- 
gous to,  if  not  identical  with,  a  mistake  of  faotb 

Norton  and  Keat,  for  the  appellant. 

&  H.  Olink^  for  the  respondent 

MoNTOOMBRT,  J.  The  bill  in  this  cause  was  filed  to  fore- 
close a  mortgage  executed  bj  the  defendant  Alice  A.  Clink  to 
one  A.  H.  Van  Dusen,  and  by  him  assigned  to  complainant* 
The  other  defendants  are  subsequent  purchasers  with  notice, 
after  the  mortgage  became  due.  A  foreclosure  at  law  was  at- 
temptedi  a  sale  made,  and  a  deed  executed  to  complainant; 
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but  owing  to  tbe  &ot  that  the  assignment  of  the  mortgage  to 
complainant  was  not  of  record  at  tbe  time  of  said  attempted 
forecloaore,  that  proceeding  proved  inefifectual.  After  the 
complainant  had  obtained  her  deed  on  the  foreclosure  at  law^ 
and  before  the  filing  of  the  present  bill,  the  defendant  Clink 
tendered  to  complainant  the  amount  due  upon  the  mortgage, 
exclusive  of  the  costs  of  such  former  foreclosure;  and  in  this 
proceeding  it  is  claimed  that  such  tender  operated  to  discharge 
the  lien  of  the  mortgage.  The  court  below  sustained  this  de* 
fense,  and  dismissed  the  bill.  It  is  made  clear  by  the  testi- 
mony that  the  complainant,  at  the  time  she  refused  the 
tender,  supposed  that  she  had  acquired  title  by  her  former 
foreclosure,  and  that,  notwithstanding  this,  she  was  ready  to 
accept  the  amount  of  the  mortgage,  interest,  and  costs.  It 
also  appears  that  she  offered  to  take  the  money  tendered  so 
fiur  as  it  would  go,  but  that  defendant  refused  to  permit  this, 
unless  she  would  accept  it  in  full  payment  and  discharge  of 
the  mortgage.  Under  these  circumstances,  we  think  the  court 
below  erred  in  dismissing  tbe  bill. 

Under  the  repeated  rulings  of  this  court,  a  tender  of  the 
full  amount  due  upon  the  mortgage  will  operate  to  discharge 
the  lien  of  the  mortgage,  if  the  tender  be  refused  without  ade* 
quate  excuse:  Moynahan  v.  Moore^  9  Mich.  9;  77  Am.  Dec. 
468;  Edow  v.  MUeheU,  26   Mich.  500;  Sager  v.  Tupper,  35 
Mich.  134;  Stetoart  v.  Browrty  48  Mich.  383.     But  in  the  pros* 
ent  case  it  appears  beyond  question  that  the  complainant  had 
no  purpose  of  exacting  from  the  defendant  any  sum  beyond 
what  she  believed  to  be  her  legal  due.     While  it  is  a  general 
role  that  equity  will  not  relieve  against  a  mistake  of  law,  this 
nile  is  not  universal.     Where  parties,  with  knowledge  of  the 
facts,  and  without  any  inequitable  incidents,  have  made  an 
Agreement  or  other  instrument  as  they  intended  it  should  be, 
snd  the  writing  expresses  the  transaction  as  it  was  under* 
stood  and  designed  to  be  made,  equity  will  not  allow  a  de- 
fense, or  grant  a  reformation  or  rescission,  although  one  of  the 
parties  may  have  mistaken  or  misconceived  its  legal  meaning, 
scope,  or  effect:  Martin  v.  Hamlin^  18  Mich.  354;  100  Am. 
Deo.  181;  Lapp  v.  Lapp^  43  Mich.  287.     But  where  a  per- 
wm  is  ignorant  or  mistaken  with  respect  to  his  own  ante- 
cedent  and  existing  private  legal  rights,  interests,  or  estates, 
tnd  enters  into  some  transaction,  the  legal  scope  and  opera- 
tion of  which  he  correctly  apprehends  and  understands,  for 
.the  purpose  of  affecting  such  assumed  rights,  interests,  or  es- 
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tates,  equity  will  grant  its  relief^  defensive  or  aflb'iiiative, 
treating  the  mistake  as  analogous  to^  if  not  identical  with,  a 
mistake  of  fact:  2  Pomeroj's  Bq.  Jar.,  sec.  849,  p.  814;  Rejf 
nell  V.  8pry$f  8  Hare,  222;  Blakemark  ▼.  Makeman^  39  Conn. 
820;  Wkelefi?$  Appeal,  70  Pa.  Si.  410;  Heani  v.  Pujol,  44  CaL 
280;  Morgan  ▼.  Dod,  8  Col.  651;  Cooper  r.  Phibb$,  L.  R.  2 
H.  L.  149;  Lafudowns  ▼.  Lansdowne^  2  Jacob  ft  W.  205l 

In  Myer  ▼.  Hart,  40  Mich.  517,  29  Am.  Rep.  658,  the  mort- 
gagor filed  his  bill  to  set  asida  a  mortgage  sale,  and  asked 
that  the  premises  be  relicTed  from  the  mortgage  lien.  The 
court  found  that  the  mortgagee  was  mistaken  as  to  his  l^al 
rights,  bat  was  acting  in  good  faith,  and  refused  to  enforce 
the  statutory  penalty,  and  decreed  that  the  mortgagor  pay  the 
mortgage  debt  as  a  condition  to  reliefl 

In  Canfield  r.  Conkling,  41  Mich.  871,  a  bill  was  filed  to  set 
aside  a  mortgage,  and  to  recover  the  penaloy  for  refusal  to 
discharge  it  on  tender  of  the  amount  due.  The  court  found 
that  the  tender  was  sufficient^  and  say:  ''He  [defendant] 
was  bound  to  accept  the  tender,  and  complainant  had  made 
out  a  sufficient  case  for  relief.  But  the  question  was  one 
on  which  he  might  be  mistaken  without  any  serious  foult,  and 
we  do  not  think  it  one  where  the  mortgage  ought  to  be  held 
canceled  without  payment;  nor  is  it  a  case  calling  for  the 
statutory  penalty  for  a  willful  and  knowing  wrongful  refusal  to 
discharge  the  mortgage." 

The  decree  below  should  be  reversed,  and  a  decree  entered 
in  this  court  providing  for  a  sale  of  the  mortgaged  premises 
to  satisfy  the  amount  due  and  unpaid  upon  the  mortgage. 

The  defendant  will  recover  the  costs  of  the  court  below,  and 
the  complainant  will  be  entitled  to  the  costs  incurred  in  this 
court.  

Tbwdbs,  RsQUisrm  of.  —  Oomst  See,  generallj^  note  to  Magnahfrn  t. 
Jlboi^  77  Am.  Dao.  470-472.  To  save  oosts,  defendant  matt  keep  bit  teoder 
good  by  actually  produciag  the  money  and  depositing  it  in  ooart»  and  it  is 
too  late  where  the  amonnt  tendered  before  enit  i«  not  deposited  in  ooart  an« 
til  after  the  trial  has  begnn,  and  after  the  aooraal  of  onats  not  ombraead  in 
the  amonnt  tendered?  Warrington  v.  PoUardi  24  lowar  281;  95  Am.  Dea  727. 
Compare  Mefntifre  ▼.  Carver^  2  Watte  k  S.  392;  37  Am.  Dee.  619,  Murray  ▼• 
Wmdle^,  7  Ired.  201,  47  Am.  Deo.  324,  Berry  ▼.  Dam,  11  Tez.  191, 19  Am.  St. 
Rep.  748,  OoUkr  v.  WhUe^  67  Mfea.  133,  Elder  r.  SHOer,  48  Kaii^  6r4^  aa  to 
the  liability  of  defendant  for  coats,  when  his  teodee  baa  baea  siacfe  aftor  tfas 
beginning  of  tha  soit.  On  the  othav  band,  a  tender  in  paymeni  of  a  debt 
l^rsTaate  tha  reaorary  of  oosta  in  an  action  afterwards  bron^^  to  enforoe  tha 
demand;  Stowell  ▼.  Read,  16  N.  H.  20;  41  Am.  Dea  714;  OaiUe  y.  Oadh, 
78  Mioh.  298.    The  plaintiff  in  proceedings  after  a  tender  and  dsposil^ 
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tbe  risk  of  pay  log  defendaat't  costs,  if  the  recorery  does  not  exceed  the 
Amoiunt  tendered:  Taphr  t.  Brooklyn  etc  ffff  Co.f  1 19  N.  Y.  661;  and  in  snch 
oaae  is  liable  for  all  the  costs  accroing  subsequent  to  defendant's  ofifer:  WiUi' 
Jarti  V.  Oadsden,  27  &  C.  87.  The  benefit  of  the  tender  is  lost»  unless  it  ia 
kept  good;  8aum  t.  La  Shetl^  45  Kan.  205. 

Tkndbb  of  Mobtoaqb  Dm,  Erraor  of:  See  KwiHgU  t.  Oadjf,  21  K.  T. 
843;  78  Am.  Dec.  145,  and  the  extended  note  thereta    See  also^  for  addi- 
Monal  authorities,  tbe  notes  to  Perre  t.  Castro^  76  Am.  Dec.  449;  Crandon  y. 
Orofic,  93  Ain.  Dec.  lOG;  Moore  ▼.  Norman,  19  Am.  St.  Rep.  252;   IVemer  ▼. 
^Tuek,  24  Am.  St  Rep.  447.    When  the  whole  amount  secured  by  a  mortgage 
on  read  estate  is  due,  a  tender  of  the  same  by  the  owner  of  the  mortgaged 
premises  extinguishes  the  lien  of  the  mortgage,  though  the  tender  is  not 
k.e]^tgood;  but  it  does  not  discharge  the  promise  or  covenant  to  pay  the 
debt^  and  for  this  the  debtor  remains  liable:  Ntlaon  v.  Loder,  132  N.  T.  288. 
A.  mortgagee  oannot  refuse  a  tender  of  an  overdue  mortgage  debt  on  the 
ground  that  the  amount  offered  does  not  include  another  distinct  debt.     But 
if  the  nmrtgagor  afterwards  fails  to  make  his  tender  good  on  the  offer  of  the 
mortgagee  to  accept  it,  and  does  not  bring  the  amount  into  courts  the  tender 
thas  made  will  not  prevent  a  judgment  for  the  full  debt:  SaUncu  ▼.  BllU,  28 
8.  C.  337.   A  tender,  by  the  mortgagor,  before  tbe  sale^  oi  tbe  amount  due  and 
In  arrear  under  the  mortgage,  together  with  the  expenses  incurred  by  the 
oiortgagee  in  and  about  the  advertisemeat  of  the  property,  is  not  sufficient 
to  prevent  foreclosure,  when  other  covenants  have  been  broken  by  the  mort- 
gagor: RobtiU  V.  Loyola  B,  A8s\  74  Md.  2.     If,  after  the  refusal  of  a  tender^ 
the  debtor  wishes  to  extinguish  his  liability  for  subsequently  accruing  inter* 
esfe^  or  to  demand  some  affirmative  relief,  he  cannot  retain  tbe  money,  subject 
to  his  own  nsa,  but  must  devote  it  to  the  specific  purpose  of  paying  the  debt^ 
and  put  it  within  the  power  of  the  creditor  to  receive  it  at  any  time,  and  so 
must  keep  the  tender  good:  Nelson  v.  Loder,  132  N.  T.  288L     A  tender  made 
oa  oondition  of  entry  of  satisfaction  does  not  vitiate  a  tender^  linoe  tnoh  a 
•ondition  ie  a  legal  right:  SaOna*  r.  SUlu,  26  a  C.  837. 

MiaTAKB  OF  Law,  whbx  Rbubvid  AOAingrt  See  note  to  Berrp  v.  Ameri* 
cam  Central  In»*  Co.,  28  Am.  St.  Rep.  554,  where  other  cases  and  notes  in  the 
•eriea  are  cited.  The  four  principal  except' oiis  to  the  rule  that  no  relief  can 
be  obtained  against  a  mistake  of  law,  are:  1.  Where  there  is  a  marked  dis- 
parity in  the  poeition  and  intelligence  of  the  two  parties,  with  the  result  4faat 
on  the  one  aide  undue  influence  is  exercised,  while  on  tbe  other,  undue  confi- 
denoe  ia  reposed:  Jordan  ▼.  SUvent,  51  Me.  78;  81  Am.  Deo.  556.  2.  Where 
one,  through  mistake  as  to  his  legal  rights,  acknowledges  himself  under  an 
obligation  which  the  law  will  not  impose:  Warden  v.  Tucker,  7  Mass.  449; 
5  Am.  Deo.  62.  Compare  Oerdine  ▼.  Menage,  41  Minn.  417.  8.  Where  it  is 
perfectly  evident  that  the  only  oonsideration  of  a  contract  was  a  mistake  aa 
to  the  legal  ri^taaad  obligations  of  the  parties:  Underwood  ▼•  ^rodbnan,  4 
Dana,  3U9;  29  Am.  Dee.  407.  In  snch  a  case^  if  both  parties  are  mistaken, 
the  ground  of  relief  is  want  of  consideration:  Underwood  v.  Brodbinan,  4 
Dana,  309;  29  Am.  Dee.  407;  while  if  one  party  is  mistaken  a«  to  the  law, 
and  tbe  olber^  with  knowledge,  eontraoto  with  him,  tbe  groand  of  relief  ia 
limod:  8ia$er.  Pa^p,  IS  Ark.  129;  66  Am.  Dec  303.  4.  Where  there  is  a 
fni^^M^m  of  law  en  both  sides,  owing  to  which  the  object  of  the  parties  can- 
not be  attained:  ChatnpUn  v.  La/fton,  18  Wend.  407;  31  Am.  Dec.  382;  <7or* 
rigan  v.  Tiemey,  100  Ma  277.  See  ako  oxtended  Mto  to  BUtekr.  Ward, 
U  Am.  Bepw  171-184 
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HaLLOOK   V.   KiNNBT. 
(n  lIicinoAWt*S7.] 

8xDUonov  BT  Pnt8i7A8T0ir.  — SedaotioQ  maj  b«  aooompliiliad  hj  mra ■■  ti 
Uiflaenoe  aad  penuaaioii,  inteiiilod  to  reaoh^  and  aotaallj  reaching  tfiai 
resnlt,  without  a  promise  of  marriage  or  peenniary  adTantagau  Sock 
offectnal  persuasion  aotiTely  oaasing  the  sednotioa  maj  be  as  diatinet  a 
grievanoe  as  more  veosl  represoataiton%  whioh  i^pesl  to  ooTetonaaeas 
more  than  to  exoited  feelings. 

Sbduction  bt  PiMUAaiON — Etidbucb  Bstabltshiko. — la  an  aetion  for 
seduction,  oTidenoe  that  the  defendant  took  the  plaintiff,  a  girl  saxtaaB 
years  old,  living  with  hf>r  parents,  and  hitherto  chaste,  to  a  danoa  90mm 
distance  from  her  home,  that  upon  their  arrivsl  he  procured  a  bedroom 
for  the  express  purpose  of  debauching  her,  and  immediatolj  oommeaoed 
his  indecent  proposals,  and  that  Uto  at  night  thej  left  the  ball-room  and 
went  to  the  bedroom  at  his  solicitation,  where  he  accomplished  his  par^ 
poee,  makes  out  such  a  case  as  should  bo  lubmitted  to  the  jury  vader 
proper  instruetions. 


ElhufOfih  and  Harden^  and  W.  D.  Futter^  for  the  appellant. 
George  Luion  and  Michael  Brawn^  for  the  respondent. 

OitAifTy  J.    This  is  an  action  on  the  case  for  seductioo. 

Plaintiff,  at  the  time,  was  about  sixteen  years  of  age,  living 
with  her  parents  in  the  country,  and  had  hitherto  been  chaste. 
Defendant  invited  her  to  attend  a  dance  with  him  in  a  village 
six  miles  from  her  home.  They  had  known  each  other  for  about 
«  year,  and  she  testified  that  she  thought  a  great  deal  of  bim. 
They  left  her  home  about  four  o'clock  in  the  afternoon,  and 
on  arriving  at  the  hotel  he  obtained  a  bedroom,  to  which  be 
took  her.  It  is  evident  from  her  testimony  that  he  took  her 
there  for  the  express  purpose  of  debauching  her.  As  soon  as 
she  had  taken  off  her  wraps  in  the  room,  he  immediately  com- 
menced his  indecent  proposals.  Late  in  the  night  he  proposed 
to  her  to  go  from  the  ball-room  to  the  bedroom,  and  after 
a  while  she  yielded  to  his  solicitations. 

It  is  unnecessary  to  state  the  evidence  in  detail.  Theooart 
was  in  error  in  directing  a  verdict  for  the  defendant  The 
case  should  have  been  submitted  to  the  jury  under  the  proper 
instructions,  and  especially  in  view  of  plaintiff's  tender  age. 

The  language  of  this  court  in  Stoudt  v.  Shepherd^  73  Mich. 
€96,  is  applicable  to  the  facts  in  this  case:  *'This  court  reoog> 
nize  what  we  conceive  to  be  the  recognized  doctrine  of  ex- 
perience, that  seduction  may  be  accomplished  by  means  of 
influence  and  persuasion  intended  to  reach,  and  actually 
reaciiing,  the  result,  which  do  not  necessarily  involve  either  a 


April,  1892.]     Hutchinson  Mfq.  Co.  «.  Pinoh.  468 

promise  of  marriage  or  pecuniary  advantage;  and  that  such 
efiTectual  persuasion,  which  is  the  active  cause  of  it,  may  be 
as  distinct  a  grievance  as  the  more  venal  representations,  which 
appeal  to  covetousness  more  than  to  excited  feeling.'* 
The  judgment  reversed,  and  a  new  trial  ordered. 

SBDUonoii:  Set,  geoenUy,  notet  to  8iat$  t.  Ocmroi^  87  Am.  Dao.  406-411, 
and  PeapU  t.  De  Fwt^  8  Am.  8k  Rep.  87(M72L  To  sosUin  tho  aotton,  it  is 
not  neeemry  to  show  that  the  defendant  osed  deoeption,  flattery,  or  falao 
promisee  to  acoomplish  hie  purpoee;  it  ie  sufficient  if  the  aedaction  roraltad 
from  the  solicitation,  importunity,  or  from  any  means  or  arts  need  by  the 
defendant:  Rexd  r.  fVildamt,  6  Sneed,  680;  73  Am.  Deo.  167.  The  word 
"  aeduotfton "  means  the  nee  of  eome  inflnenoeb  promise^  srti^  or  means  on 
the  part  of  a  man,  by  which  he  indnees  a  woman  to  sarrender  her  ehastity 
and  Tirtno:  PaUenom  t.  Hoyden^  17  Or.  238;  11  Am.  8t  Uep.  822.  Com- 
pare Putnam  t.  8UmU^  29  Tejc  App.  454;  25  Am.  8t  Rep.  738.  For  a  oaae 
in  which  the  oircnmstanoes  were  held  to  amoant  to  ths  employsMnt  of 
''artiOoeb"  SM  Hawm  v.  Batig^kaa%  76  Iowa,  688;  14  Am.  Bsp.  961« 
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DAMAon — pBOSPiOTiva  Paorm.  — In  aa  aotioa  to  roooTsr  for  the  breaoh 
of  a  eontraot  for  famishing  machinery  and  repairing  a  enstom  and  mana* 
faetnring  floaring-milly  the  measure  of  damagee  is  the  fair  rental  valno 
of  the  mill  during  the  time  the  owner  Is  deprired  of  its  aio  after  the 
ezpiratioii  of  the  time  for  the  performance  of  the  contrast;  but  prospect* 
ive  proAti  of  saoh  miU  are  too  specnlatiTO  to  bo  oonsidersd  as  damages. 

DAMAon  lOB  BaiAOH  or  CoirraAor  to  Rmpaxe  Milu  — In  aa  action  to 
rsoorer  for  the  breaoh  of  a  contract  to  furnish  machinery  and  repair  a 
flouring-milU  the  owner  cannot  reoorer  for  grain  ground  and  poor  floor 
manufactured  to  test  the  mill  during  the  time  when  he  knew  that  it  was 
nol  in  condition  to  do  good  work;  but  he  may  recorer  for  his  time  lost 
and  the  aSMNint  paid  his  employoso  while  lying  idle  by  reason  of  tho 
hreaoh  of  the  contract* 

ShriMT  and  Fox^  for  the  appellant 

Daniel  A.  Fergutat^  and  WiUon  and  Cobb^  for  the  respond* 
ent 

MoBflS,  C.  J.  The  plaintiff  sued  defendant  for  macliinery 
and  repairs  famished  for  the  latter's  flouring-milL  The  de- 
fendant claimed  that  nnder  the  agreement  the  plaintiff  prom- 
ised to  pnt  in  the  machinery  and  complete  the  repairs  in  a 
good  and  workman«like  manner  within  ten  days  after  the  work 
was  commenced,  which  work  should  begin  **  in  a  few  days 
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or  a  Bhort  time  "  after  the  date  of  tbe  agreement;  that  plain* 
tiff  did  not  eommence  tbe  work  as  soon  as  agreed,  did  not  do 
it  in  a  workman-like  manner,  and  did  not  complete  it  within 
four  weeks  after  the  work  was  be^^un;  that  by  reason  of  im- 
proper material,  and  the  nuakillful  manner  in  which  the  work 
waa  done,  much  of  the  flour  made  by  such  mill  was  unfit  for 
^custom  and  merchant  flour";  that  said  mill  was  kept  closed 
fifty  days,  and  that  the  mill,  as  completed  by  plaintiff,  is  in 
an  improper  condition  for  running  and  properly  performing 
the  work  of  a  first-class  full  roller-process  custom  and  mer- 
ohant  flouring-miU,  as  plaintiff  agreed  it  should,  and  that 
it  takes  more  power  to  operate  it. 

On  the  trial  the  defendant  was  asked:  — 

^Q.  Mr.  Pinch,  how  much  were  you  damaged  by  reason  of 
the  mill  lying  idle  for  the  excess  of  ten  days,  until  the  time 
it  was  finished?  In  other  words,  it  laid  still  how  many  days 
more  than  the  ten  days? 

^  Mr.  FerguBon. — I  object 

^  The  Court. — That  brings  up  the  question.  The  witness, 
I  think,  can't  state  how  many  dollars  and  cents  he  has  been 
damaged.  He  oan  state  bow  he  was  damaged,  and  show  the 
circumstances  that  will  enable  the  jury  to  judge.  There  is 
another  question  involved  in  it,  and  perhaps  it  had  better  be 
discussed  together.  I  suppose  you  are  getting  at  the  profits 
of  the  mill  ? 

**  Mr.  Shriner.  —  Yes,  sir.'* 

Mr.  Gorbin,  for  plaintiff,  contended  that  the  profits  were  too 
indefinite,  and  the  question  was  excluded. 

Counsel  for  defendant  then  offered  as  follows:  — 

^  Mr.  Shriner.  —  Now,  if  the  court  please,  we  offer  to  show 
that  after  Mr.  Crandall  and  his  men  worked  on  the  mill  ten 
days,  Mr.  Pinch  notified  Mr.  Hutchinson  that  the  time  had 
expired  in  which  he  was  to  have  the  mill  completed;  that  the 
mill  was  overstocked  with  grain;  that  he  was  losing,  by  rea* 
son  of  the  delay,  everyday;  and  that  these  men  went  on  with 
that  mill  until  the  third  day  of  March;  and  that,  by  reason  of 
that  failure  to  fulfill  their  contract,  Mr.  Pinch  suffered  large 
damages,  to  the  amount  of  five  hundred  dollars. 

^  The  Court.  —  This  offer  may  be  considered  as  preceding 
the  former  ruling. 

*^  Q.  About  how  many  grists  were  in  your  mill  at  the  time 
they  had  worked  ten  days  upon  their  contract,  on  the  repair* 
ing  of  the  mill  ?  ** 
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"^  Q.  Wh«t  was  the  diffei^tice,  Mr.  Pinch,  of  Aa  imlM  of 
floor  per  barrel  afUr  tha  dnill  Was  finally  tompleted  in  perfect 
order,  than  what  it  waa  befote  they  eottimenced  fixing  the 
mill?'* 

Both  these  qnsstione  wefe  objected  to  and  ruled  out  He 
waa  also  asked:  '*  What,  in  your  opinion,  was  the  use  of  the 
mill  worth  for  those  eleven  days  ?'' 

The  conrt  said  this  was  an  indirect  way  of  eeking  witness 
how  much  he  eould  have  made  out  of  the  mill,  and  excluded 
the  question*  Other  questions  were  asked  in  different  ways, 
bat  all  to  the  same  import,  and  wefe  not  allowed  to  be  an* 
Bwered.  It  was  also  attempted  to  show  the  value  of  defend- 
ant's time  lost  daring  the  time  over  ten  days  in  which  the 
mill  could  not  be  run,  but  thwdreuit  judge  wto  of  the  opinion 
that  he  oould  not  recover  for  such  lost  time.  Coundel  for  de- 
fendant then  made  the  following  offer:  *•* 

^I  offer  to  show  by  Pinch  that  his  business  was  injured  a 
large  amount  by  reason  of  the  manner  in  which  the  contract 
was  performed,  and  that  he  lost  the  use  Of  the  mill,  and  the 
profits  of  the  mill,  for  a  long  time,  to  wit^  thirty  days,  by  rea- 
son of  the  manner  in  which  the  contract  was  performed.  I 
desire  to  show  what  the  profits  were,  and  to  show  in  every  way 
that  he  was  injured.  I  desire  to  show  by  him  how  he  was  in- 
jared. 

'^  The  C<mri.  —  How  do  you  prc^iose  to  show  that  he  was 
injured? 

**  C&unielfar  Defendant.^ By  the  loss  of  his  time;  by  the 
injury  of  the  flour;  by  the  amount  he  had  to  pay  out  in  the 
place  of  it;  by  the  loss  of  time;  by  the  loss  of  customers;  and 
by  the  loss  of  the  reputation  of  the  mill,  because  of  its  having 
been  pronouoced  finished  by  those  parties^  when  it  was  im- 
properly finished. 

^  (hwud  for  Plaintif.  -^  It  is  objected  to  as  immaterial  and 
irrelevant  Not  a  proper  way  to  prove  the  meapure  of  dam- 
ages. ( Whioh  objection'  was  by  the  eouft  tiien  and  there  sus- 
tained.)" 

The  Oovrt  instrueted  the  jury  that  no  damages  could  be 
awarded  to  the  defendant  for  the  profits  lost  by  reason  of  the 
inill  bang  idle,  even  if  they  found  that  the  agreement  #as 
that  the  mill  should  be  put  in  good  running  ordef  in  ten  days. 

This  was  a  Custom  as  well  as  a  manufacturing  flouring- 
fftill.  The  prospective  profits  of  such  a  mill  would  certainly 
be  too  speculative  to  be  shown  as  damages:  ffoward  v.  StUU 

▲K.  9C  Bar..  Vok  XXX  -W 
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u>eU  etc  Mfg.  Co^  139  U.  8.  199;  Pennypaeker  ▼.  Jone%^  106 
Pa.  St  237;  Abhoti  ▼.  Qaich,  13  Md.  314;  71  Am.  Dec  635; 
Rogen  t.  Bemm,  69  Pa.  St  432;  Winne  v.  KeOey,  34  Iowa,  339; 
Allii  V.  McLean^  48  Mich.  428;  McKinnan  y.  MeEtoan^  48  Mich. 
106;  42  Am.  Rep.  458;  Jfaft&y  v.  /f umiiMr,  71  Mich.  679;  PetrU 
Y,  Lane^  68  Mich.  627.    The  defendant  relies  upon  Leonard  ▼• 
Reaudry^  68  Mich.  312,  80  Mich.  163,  in  support  of  his  con- 
tention that  he  was  entitled  to  show  the  profits  that  he  mi^ht 
have  made  in  the  miU  if  it  had  been  finished  within  ten  dajrs. 
But  in  Leonard  v.  Beauirif,  68  Mich.  312,  80  Mich.  163,  and 
in  Aihinean  t.  Moru^  63  Mich.  276,  there  was  a  breach  of  con- 
tract, where  the  difference  between  the  cost  of  doing  the  work 
to  be  performed  and  the  conU'aot  price  would  be  the  measiue 
,of  damages.    The  profits  in  such  a  case  we  held  could  be  ap- 
pertained with  reasonable  certainty.    This  case  seems  to  £all 
within  the  other  line  of  cases,  where  the  uncertain  and  speco- 
lati'ye  profits  of  a  mill  from  day  to  day  are  endeavored  to  bo 
measured;  where  there  is  no  certain  amount  of  work  contracted 
to  be  done  at  a  certain  or  fixed  price  for  the  work,  but  where 
the  mill-owner  must  depend  upon  how  much  custom  he  may 
liappen  to  have,  and  many  other  contingencies,  as  pointed 
out  in  the  cases  above  cited. 

But  upon  examination  of  the  authorities,  and  upon  princi- 
ple, I  am  satisfied  that  the  defendant  was  entitled  to  show,  in 
reduction  of  plaintiff's  claim,  the  value  of  the  use  of  the  mill 
while  it  was  compelled  to  lie  idle  by  the  failure  of  plaintiff  to 
complete  the  contract  within  the  time  specified.  A  denial  <rf 
this  riglit  would  be  rank  injustice,  and  leave  the  defendant 
remediless  for  his  loss,  and  at  the  same  time  compel  him  to 
pay  the  full  value  of  the  machinery  and  repairs  to  the  plain- 
tiff, the  same  as  if  the  work  had  been  done  within  the  time 
agreed  upon. 

^  As  a  general  rule,  the  expected  profits  of  a  business  can- 
not be  proved,  and  therefore  cannot  be  recovered.  They  might 
.have  been  made,  and  they  might  not  Hence,  in  such  cases, 
the  measure  of  damages  is  not  the  expected  profits,  but  the 
average  value  of  the  use  of  the  land,  property,  or  business, 
and  to  ascertain  this,  evidence  of  actual  past  profits  must 
be  admissible  ":  1  Sedgwick  on  Damages,  8th  ed.,  sec  174. 
**  Rent  is  given,  not  as  specific  damage,  but  as  a  fair  average 
measure  of  compensation  ^i  1  Sedgwick  on  Damages,- 8th  ed., 
sec.  186;  Sinker  v.  Kidder,  123  Ind.  528;  Crawford  v.  Par%om,  63 
N.  H.  433;   Woodin  v.  Wentworih,  57  Mich.  278;  Boetwick  ▼• 
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Lnsey,  67  Mich.  654;  Oriffin  v.  Colver,  16  N.  Y.  489,  496;  68 
Am.  Dec,  718. 

In  the  present  case,  the  failure  to  put  in  the  machinery  and 
make  the  repairs  witliin  the  ten  days  naturally  resulted  in  the 
stopping  of  the  mill  while  the  machinery  was  being  put  in. 
The  defendant  expected  to  shut  down  his  mill  for  ten  daya, 
but  under  his  statement  of  the  agreement,  the  work  was  to  be 
finished  within  that  time.     If  so,  he  was  compelled  to  keep 
his  mill  idle  for  some  time  beyond  the  ten  days,  because  of 
the  fault  of  the  plaintiff  in  not  fulfilling'its  contract  as  to  the 
time  of  performance.    His  damage  is  the  value  of  the  use  of 
the  mill  while  it  was  so  kept  idle  by  the  plaintiff's  fault. 
This  is  not  an  allowance  of  the  profits  which,  in  this  particu* 
lar  case,  might  have  been  made,  but  of  the  average  sum,  rep- 
resented  by  rent,  which  the  property  was  worth:  1  Sedgwick 
on  Damages,  8th  ed.,  sec.  190;  2  Sutherland  on  Damages,  490, 
When  a  contractor  undertakes  to  perform  a  contract  to  put 
a  mill  or  other  machinery  in  operation,  he  ought  to  be  holden 
to  indemnify  the  other  party  against  the  loss  of  the  use  of  the 
mill  or  machinery  after  the  expiration  of  the  time  fqr  the  per- 
formance of  the  contract:  See'Z>apia  v.  Talcott^  14  Barb.  611, 
628;  Broum  v.  Fo$Ur,  51  Pa.  St  165;  Abbott  v.  GaUh,  18  Md. 
814;  71  Am.  Deo.  635;  Green  v.  Mann,  11  III.  613;  Rogere  v. 
Bemue,  69  Pa.  St  432;  WiUey  v.  Fredericks,  10  Gray,  857;  Benr 
ton  V.  Fay,  64  111.  417;  Gnffin  v.  Colver,  16  N.  Y.  489;  69  Am. 
Dec.  718. 

In  Abbott  V.  Gateh,  18  Md.  814, 71  Am.  Deo.  685,  a  new  mill 
was  erected,  but  not  in  the  time  agreed  upon.  The  uncertain- 
ties of  the  milling  business  were  considered  too  great  to  allow 
prospective  profits  as  damages,  but  the  measure  of  damages 
was  held  to  be  the  fair  rental  value  of  the  mill. 

In  Green  v.  Mann,  11  111.  618,  the  lessor  of  the  mill  agreed 
to  put  in  two  additional  run  of  stone,  but  failed  to  do  so.  The 
measure  of  damages  was  held  not  to  be  the  expected  profits 
from  the  use  of  the  stone  in  the  business,  but  the  fair  value  of 
the  use  of  the  two  run  of  stone. 

In  Ragere  v.  Bemus,  69  Pa.  St  432,  the  profits  of  a  new  mill, 
not  erected  within  the  time  agreed  upon,  were  held  to  be  too 
feoiote,  contingent,  and  speculative;  but  it  was  said  that  the 
fair  rental  value  of  the  mill  was  the  true  measure  of  the 
damages. 

In  a  late  case  in  Iowa  {BrowneU  v.  Chafrman,  Feb.  2.  1892; 
51  N.  W.  Bep.  249),  this  matter  was  carefully  coui^idered. 
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The  p1aixiti£f  saed  to  recover  the  price  of  boilere  furnished  for 
a  pleasure-boat  at  a  suiniuer  resort  to  the  proprietor  of  the 
resort  The  defendant  put  in  a  counterclaim  for  damages 
caused  by  the  failure  of  plaintiff  to  deliver  the  boilers  withio 
the  time  agreed  upon.  It  wae  held  that  the  measure  of  de- 
fendant's damages  was  the  rental  value  of  the  boat,  and  not 
the  interest  on  the  capital  invested  therein  for  the  time  defend- 
ant was  deprived  of  its  use.  The  court  refer  to  the  eases  ot 
AlUi  T.  McLean,  48  Mich.  428,  and  Taylor  v.  Maguire,  12  Mo. 
81S,  as  not  in  harmony  with  this  holding,  but  say  that  they 
are  dearly  overborne  by  the  weight  of  other  cases  and  the 
current  of  authority.  Mr.  Sedgwick  also  says  that  the  case 
ef  AUia  v.  McLean,  48  Mich.  428,  *' would  hardly  be  followed": 
1  Sedgwick  on  Damages,  8th  ed.,  sec.  186.  In  AUi$  v.  McLean, 
48  Mich.  428,  after  discussing  the  question  of  prospective 
profits,  and  ruling  that  they  could  not  he  shown  as  damages^ 
Judge  Cooley  says:  ^'  But  this  case  is  thought  to  be  different, 
because  here  the  fair  rental  value  of  the  mill  is  proved,  and  it 
is  said  that  this  was  certainly  lost.  But  we  do  not  know  that 
that  was  the  case.  If  the  mill  had  been  in  condition  to  rent 
at  that  time,  there  may  have  been  no  customer  for  it  on  terms 
the  owner  would  have  consented  to  grant;  and  if  cnstomem 
were  abundant  and  satisfactory,  it  cannot  be  assumed  that 
the  whole  rental  value  is  lost  when  a  mill  stands  idle.  The 
wear  and  tear  of  machinery  and  buildings  in  use  is  something, 
and  it  is  not  improbable  that  the  landlord  would  take  this, 
among  other  things,  into  account  in  determining  what  should 
be  the  rent.  But  in  this  case  it  does  not  appear  that  rent  was 
lost,  or  coald  have  been  lost;  for  it  is  not  shown  that  defend- 
ants desired  to  rent,  or  would  have  consented  to  do  so  if  a  cus- 
tomer had  offered.  In  fact,  the  contrary  is  clearly  inferable.'^ 
The  exact  point  thus  ruled  in  AUi$  v.  McLean,  48  Mich. 
428,  has  never  sinee  been  before  this  court;  yet  in  two  oases 
(  Woodin  V.  Wentm>fth,  67  Mich.  278,  and  Bewick  v.  Lossy, 
67  Mich.  664)  the  value  of  the  use  of  a  mill  has  been  per- 
mitted to  be  shown  as  the  measure  of  damages.  In  the  first 
case  the  injury  osaiplained  of  was  the  unlawful  holding  back 
and  diverting  of  the  waters  of  a  river,  thereby  preventing 
plaintiff  from  using  his  mill  It  may  be  claimed  that,  at  this 
was  an  action  in  tort,  there  is  no  analogy  betlreen  this  case 
and  Allie  v.  McLean^  48  Mich.  428.  But  in  Boeivrich  v.  JLom^, 
67  Mich.  564,  the  action  was  in  awewnjmii*  Plaintiff  sued  for 
the  rent  of  a  saw-milL    Defendants  pleaded  thai  plaintiff  had 
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agTBtd  to  make  certain  repairt,  iNit  failed  to  keep  such  agre^ 
awnti  to  their  damage,  aiul  sought  to  recoup  auch  damagea 
sgainal  plaintiff 'a  claim.  This  court  said  in  that  case:  '^  The 
failure  of  the  water-power  was  the  grievaoce  complained  of. 
The  defendants  were  entitled  to  the  use  of  it,  aa  it  would  have 
bean  had  the  flames  been  kept  in  r^air,  for  aaw-miU  pur- 
{leeea.  The  value  of  the  oae  of  auoh  water-power  for  auch 
pnrpoaes  was  shown  by  witnesses.  We  do  not  consider  that 
saeh  value  was  speculative  or  uncertain,  or  that  showing  such 
value,  and  allowing  it  as  the  basis  of  damages,  was  in  effect 
permitting  the  profits  of  the  saw-mill  to  be  computed  in  esti* 
mating  the  damages.  The  contract  or  lease  itself  shows  that 
this  water-power  had  a  rental  value,  and  we  can  see  no  serious 
difScidtj  in  the  way  of  ascertaining  to  a  tolerable  and  soffi* 
cient  certainty  the  value  of  this  nss,  to  which  the  defendants 
were  entitled  by  their  agreement 

The  rule  anaouaced  in  Bmtwiek  v.  JLof^y,  67  Mich.  654,  in 
principle  applies  Is  the  case  before  us,  and  I  see  no  reason 
why  the  value  of  the  use  of  this  flonring-mill  cannot  be  ascer> 
tained  in  this  case  without  serious  difficulty  and  with  suffi* 
cieat  certainty. 

It  being  firmly  established  by  the  authorities  that  the  pr<y' 
fl|ieative  profits  of  a  milling  bnsineas  are  too  speculative  and 
OBcertain  to  be  used  as  a  measure  of  damages,  there  would  be 
no  adequate  remedy  for  the  owner  of  a  mill,  in  such  a  case  as 
4his,  for  a  breach  of  contract  that  for  a  certain  time  would  de- 
fMrive  hioQ  fd  the  use  of  his  property,  if  the  case  of  AUU  v.  Me^ 
Lian^  48  Mich.  428,  is  to  be  taken  aa  authority  in  this  state. 
This  vpould  be  so  manifestly  unjust  that,  in  ao  far  as  that  case 
•eeiBS  t*  hold  thsi  the  fair  rental  value  of  a  asill  cannot  be 
ahowo  as  damage  in  a  case  like  the  present,  I  think  it  should 
be  distinctly  overruled.  It  is  not  only  against  the  whole  cm> 
rent  of  authority  elsewhere,  but  it  is  opposed  to  equity  and  jus- 
tice. In  the  case  before  us,  the  nature  of  the  contract  was 
such  thai  both  of  the  parties  must  have  understood  that  the 
ttill  must  be  idle  while  the  changes  were  being  made  in  the 
machinery  of  it.  If  the  plaintiff  agreed  to  do  the  work  in  ten 
4b9%  and  failed  le  do  so,  there  can  be  no  hardship  in  require 
ing  it  to  make  g(Qod  the  kss  of  the  nse  of  the  mill  whioh  was 
occasioned  by  its  failure  to  perform  its  contract. 

The  de&odsot  would  also  have  been  entitled  to  the  value 
ef  the  kss  ef  his  own  time,  had  saeh  dasaagss  beea  properly 
flsaded»    And  if  he  had  shewn  ^ai  he  was  oUlged  to  pay 
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men  in  his  employ  while  tl^ey  were  lying  idle,  on  acooant  of 
plaintiff's  fault,  he  would  have  been  entitled  to  recompense 
for  the  money  so  expended:  Brotonell  t.  Chapman^  Iowa,  Feb. 
2,  1892;  61  N.  W.  Rep.  249. 

The  work  was  commenoed  on  the  7th  of  February.  De- 
fendant claimed  that  Mr.  Crandall,  who  was  doing  the  work 
for  plaintiff,  declared  the  mill  completed  on  the  third  day  of 
March.  Defendant,  however,  told  Crandall  that  he  did  not 
want  the  mill  left  on  his  hands  until  it  was  thoroughly  tested, 
and  if  he  could  not  stay  and  take  charge  of  it,  be  wanted  tho 
plaintiff  to  send  some  one  to  take  charge  of  it.  A  man  by  the 
name  of  Hoffman  came,  as  he  supposed  by  plaintiff's  order, 
and  ran  the  mill  five  days,  but  it  did  such  poor  work  that  do* 
fendant  discharged  him,  because  he  thought  him  incompetenti 
and  the  mill  was  wasting  the  stock.  He  then  telegraphed 
plaintiff  that  everything  was  wrong,  the  mill  was  losing  de- 
fendant money,  running  good  stock  into  bad,  and  plaintiff  had 
better  come  and  see  to  it.  Plaintiff  sent  Mr.  Sewell,  who 
came  there  and  went  to  work,  and  finished  the  mill  March 
25th.  Defendant,  by  some  of  the  questions  above  quoted,  and 
by  other  inquiries,  attempted  to  show  the  loss  to  him  by  rea- 
'son  of  the  poor  fiour  manufactured  while  Hoffman  was  run- 
ning the  mill,  and  before  Sewell  commenced  work, — in  all, 
about  eleven  days.  The  court  would  not  permit  him  to  do  so^ 
because  defendant  in  his  own  evidence  claimed  that  the  mill 
was  not  finished  until  Sewell  left  it,  and  that  the  flour  was 
ground  in  experimenting;  that  he  could  not  charge  his  loss  to 
plaintiff.  Defendant  also  attempted  to  recover  for  the  value 
of  grain  lost,  —  as  his  counsel  stated,  "  understood  to  be  lost, 
purely  experimenting."  This  was  not  permitted.  In  view  of 
the  fact  that  the  defendant,  by  his  own  showing,  knew  that 
the  mill  was  not  in  good  condition  to  do  good  work,  and 
ground  this  flour  simply  to  test  it,  we  do  not  think  the  court 
erred  in  these  rulings. 

The  plaintiff  denied  that  it  agreed  to  perform  the  work  in 
any  given  time,  but  we  have  dealt  with  the  question  of  dam* 
ages  in  the  light  of  the  defendant's  theory. 

The  judgment  of  the  court  below  is  reversed,  with  ooets  of 
this  court  to  the  defendant,  and  a  new  trial  granted. 


DAMAon  voR  Bbvagh  of  Oo!itraot,  PAovm  AS  AH  Eliocbrt  ov.  — 
Merely  epeoulative  or  remote  damages  by  reaeon  of  a  breaob  of  ooatracfe  are  nol 
teooverable:  Vam  WinkUr.  Wiikim,  HI  QtL  93^  12  Am.  St  Rep,  299^  and aotei 
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SkmkmT,  Nem  TarktU.  IL  B,  (V.,09Coii]i.  272;  21  Am.  St  Rep.  110,  and  note. 

8m^  farther,  notec  to  ITeiCfni  U.  TtL  Co,  ▼.  Hyer.  1  Am.  St  Rep.  229;  Caim 

T.  8Tparkmom^  10  Am.  St.  Rep.  812;  Wright  t.  Mulvaney,  23  Am.  St.  Rep.  398; 

Ttigg  t.  Clay^  29  Am.  St.  Rep.  729.     If  an  established  busiaeas  is  injured 

or  destroyed,  ita  owner  oan  reoorer  damages  sustained  thereby,  and  in  an 

aefeion  for  their  reoorery,  eridenoe  of  the  profits  he  vras  actually  making  is 

admissible:  HawU»rm  ▼.  S^igd,  88  Osl.  169;  22  Am.  St.  Rep^  29L    So  where 

tiie  bminow  ef  a  manufacturer  has  been  wrongfully  stopped  by  defendant^ 

and  at  the  time  of  such  stoppage  the  plaintiff  had  contracts  which  would 

have  yielded  a  profit,  this  profit  is  the  proper  measure  of  damages;  but  the 

estimated  profits  of  the  general  business  are  too  speculative  and  remote: 

/ones  T.  OcUi.  96  N.  a  837;  60  Am.  Rep.  416;  Hwakm  ete.  R'y  Oo.  t.  HiU,  68 

Tex.  881;  61  Am.  Rep.  642.    So  where  plaintiff  is  employed  as  a  traveling 

salesman,  the  profits  which  he  might  have  earned  under  the  contract  are  too 

speculative  to  be  recovered:  Brigham  v.  CarliaU^  78  Ala.  243;  66  Am.  Rep. 

28.     So  daniages  for  loss  of  profits  and  delays  in  voyages,  by  reason  of  de« 

feets  in  the  eonstruetion  of  a  steamboat,  cannot  be  set  off  in  an  action  for  the 

price,  aaoh  damages  being  too  remote:  Blanchard  v.  Bly^  21  Wend.  842;  84 

Am.  Deo.  250.    See,  further,  notes  to  8Ukm  v.  Macdonald,  60  Am.  Rep.  488- 

486;  Or^Hn  r.  Ooher,  69  Am.  Dec  724-727;  McKiunan  v.  JicBwan^  42  Am. 

Rep.  461-465. 


Bakbb  V.  Flint  and  Pbrb  Marqubttb  R.  R.  Go. 

[91  MICHIOAN,  298.] 
JVDGMBNT  —  RsOOyEBV  BT  MiNOR  A9  BaB  TO  PABSNT^S    AOHOK.  —  When 

an  action  by  a  minor  son  for  negligent  injuries  is  prosecuted  by  his  father 
M  his  next  friend,  a  recovery  for  the  value  of  the  services  of  the  son 
daring  his  minority,  insisted  upon  by  the  father  as  an  element  of  darn- 
agee,  is  a  bar  to  a  subsequent  action  to  recover  for  the  loss  of  such  ser- 
vices, brought  by  the  father  in  his  own  name;  but  such  recovery  will  not 
bar  the  right  of  the  father  to  recover  the  amount  expended  for  the  sob 
in  nursing,  medicine,  and  medical  attendance,  in  the  absence  of  oontrib- 
ntory  negligence  on  the  part  of  the  son  or  his  parents. 

William  L.  Webber^  for  the  appellant. 

Simonsonj  OUUttf  and  Courtright^  for  the  respondent. 

Long,  J.  This  is  a  suit  to  recover  damages  sustained  by 
plaintiff,  arising  out  of  the  same  accident  that  resulted  in  his 
son,  Oscar,  losing  his  leg  by  being  run  over  by  defendant's 
train  of  cars  on  November  5,  1886,  at  Eleventh  Street  depot, 
in  Bay  City,  which  case  is  reported  in  68  Mich.  90.  The  facts 
are  so  fully  stated  in  that  case  that  it  becomes  annecesBary  to 
restate  them  here. 

The  claim  of  damages  in  the  present  case  is  for  the  loss  of 
Oscar's  services  during  minority,  and  for  money  expended  for 
nursing)  medicine,  and  professional  treatment  for  him. 


m  Ba^1»  f .  yijNT  pre.  S.  TH.  Go.  [ICi^ 

Tlieia  are  bni  two  faestioM  niiad  ttpcm  this  reeord  wbiali 
we  need  disoasa.  Tbey  relale  to  the  roling  ef  the  tpial  eemt^ 
and  its  charge  to  the  jory,  upou  the  question^:  1.  Whether 
thQ  plojntiff  is  estopped  from  ite&>y^Tj  fox  lQS«i;>f  his  son's  aei^ 
vioei  dprii^  miaori^  ^y  ie««09  of  a  eUisMid  recoveiry  for  the 
same  serviees  in  Osear's  suit,  vheie  the  plaintiff  appeai^ed  as 
his  next  friend;  S.  As  to  ihe  plaintiif' s  contributory  negli- 
gence as  affecting  his  right  of  recovery. 

As  t^uphing  the  first  question,  it  appeare  that  the  defend- 
ant,  vndar  its  plea  of  the  general  isaae,  gave  notice  that  tha 
said  Oscar  Baker,  mentioned  in  plaintiff's  declaration  hereio- 
forei  brought  suit  in  said  court,  claiming  damages  for  the 
same  cause  of  action  set  forth  in  the  decJarstion  in  this  oaoee; 
that  said  suit  was  duly  tried  hy  said  eouvt  and  a  jury,  and 
judgment  was  rendered  therein  in  fovor  of  the  plaintiff;  that 
judgment  and  costs  of  said  sliit  have  been  paid  by  the  de- 
fendant herein  to  the  said  James  H.  Baker,  as  ne^t  fricmd  of 
his  said  son,  Oscar  Baker;  and  that  said  James  H.  Baker  has 
signed  a  receipt  therefor  in  full  satisfaction  of  said  judgment 
and  costs. 

After  tb^  jury  had  been  impaneled  in  the  present  case,  and 
plaintiff  had  offered  testimony  to  support  his  action,  defend- 
ant's counsel  objected  to  any  proof  being  received  under  the 
declaration,  for  tlie  reason  that  in  said  court,  prior  to  the  com- 
mencement of  this  suit,  the  same  plaintiff*  James  H.  Baker, 
had  commenced  a  suit  for  the  injury  of  his  son,  Oscar,  in 
which  suit  he  recovered  verdict  and  judgment,  which  suit  waa 
taken  tp  the  supreme  court,  and  there  affirmed,  and  that 
judgo^^^t  had  been  satisfied  by  the  defendant;  that  in  that 
suit  plaintiff  had  r^overed  damages  for  the  boy,  or  Cor  him* 
self  as  next  friend  of  the  boy,  for  his  crippled  condition,  and 
his  loss  of  ability  to  labor,  and  therefore  plaintiff  is  estopped 
from  maintaining  this  suit.  The  court  overruled  the  objeo* 
tvoi\,  SMd  Fejecte4  ti^  proof  offered  in  SMpport  thereof  to  which 
this  de^aidanf  excepted*  The  oasis  then  proeeaded  to  trial, 
a|iid  %t  thi^  cl^e  af  the  testimony,  the  counsel  foF  defendant, 
iiq  his  second  i!e<tae!St,  s^ked  the  eourt  to  charge  the  jury  as 
fpl)ii9i^:  '^  The  plainUIT  m  this  case  eannet  reeover,  beeause 
ho  hat  MM.  to  «a^  ouib  a  Qaae*  ia  that,  ^4.  He  pi^evioitsly 

brought  a  suit  in  this  court  as  next  friend  el  his  asm,  Oscar 

9al(^r»  Md  nse0?!md»  and  v^  hia  dt^aratioiQ  in  tb^  suit  he 
mn^BMuMdef  tb#  aasst  iiujsry  aiiad  an  l^efai  a»d  d»4  oat  U««it 
the  olsAn  Cor  dwiigna  lo  Ihaea  a^Qruiog  only  to  «ai4  Osear 
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fiak«r.  (.  Becaiuw  ttie  nnooQtradiotod  evidence  in  this  ca8# 
•bows  that  Oioar  Paker  was  guilty  of  contributory  negligenof. 
c.  Because  the  n^ncontradicM  evidence  in  this  ease  shows 
that  plaintiff  and  his  wife,  parents  of  paid  Oscar  Baker^  were 
ipxil^  ot  ccMP^tfibutory  negligence." 

This  request  was  refused,  and  the  court  charged  the  jury 
MB  followa:  ^'  Then  ^mes  the  loss  of  the  boy's  services  for  the 
foorteeo  years  that  would  elapse  between  the  time  of  this  ao- 
«ident  and  the  tioaa  he  would  arrive  at  the  age  of  twenty-«one 
jeara.  On  the  ansoont  <tf  this  yiou  have  no  direct  evidenoOi 
but  yoja  have  tb#  evidence  derived  from  an  inspection  of  the 
hoy  himself,  and  the  fatbert  and  the  whole  family.  .  •  •  •  One 
question  to  be  gotten  at  in  the  matter  of  damages  is:  How 
much  the  worse  off  in  dollars  and  cents  wil)  thiji  plaintiff, 
Jamee  H.  Baker,  be  by  reason  of  the  boy  having  been  crippled 
IB  the  way  he  is,  counting  in  the  loss  of  bis  services  and  the 
.expenses  of  taking  care  of  him  while  he  was  sick  and  in  the 
curing  of  his  waund^  and  the  expense  of  the  nurse?  " 

The  court  further  directed  the  jury  that  as  none  of  the 
items  involved  in  this  suit  cQuld  be  legally  proved  or  recov* 
ered  for  in  the  suit  brought  by  Oscar,  therefore  the  plaintiff 
woMld  not  be  barred  from  recovering  such  damages  in  this 
action. 

We  have  looked  into  the  former  record,  ^ —  the  suit  of  Oscar 
against  the  defendant  pompany, —  and  find  that  thedeclara* 
tion  in  that  case  Qoutaina  two  coqnts.  The  allegation  as  to 
damages  in  the  first  count  is,  after  stating  the  injury  and  the 
disorders  arising  there/rom:  ''  He  so  remained  for  a  long  space 
of  time,  to  wit,  from  thence  hitherto,  during  all  of  which  time 
be,  the  plaintiff,  suffered  great  pain,  and  was  hindered  and 
prevented  from  doing  any  work  and  from  attending  school, 
ffiud  is  still  IP  prevented,  all  to  the  damage  of  said  plaintiff,'' 
eta 

In  the  second  count  it  is  stated  that  *'  be  so  remained  for  a 
long  space  of  time,  to  wit,  from  thence  hitherto,  during  all  9t 
whicjb  ti«ee  he,  the  plaintiff,  suffered  great  paini  and  was  and 
j#  hindered  and  prevented  from  doing  any  work,  and  from 
attending  aobool,  and  ist  and  always  will  be,  hindered  and 
disabled  from  earning  hiis  ct^n  living;  whereforo  the  plaintiff 
aiys  that  h(9  if  inj-ured  and  has  sustained  damage,*'  etq. 

Svidenca  was  introduced  under  that  de<4aration  hj  the 
pUiptiff  tP  Bnatain  bis  oaoso  of  aotUm,  and  the  ooort  obarsi^ 
(b«  jmv  m  tfAkmr^  ''  U  yw  ^n^udst  thsA  the  jMatiff  ia  enr 
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titled  to  recover,  consider,  then,  the  extent  or  the  amount  of 

damage  that  he  has  suffered Now,  in  determining  that 

question,  the  jury  are  to  take  into  consideration  the  pain  and 
suffering  that  the  plaintiff  has  endured;  ....  also  the  nature 
of  the  injury,  and  how  it  will  affect  him  in  his  future  life,  ao 
far  as  hie  ability  to  earn  money  is  concerned." 

It  will  be  seen  from  this  that  the  jury  must  have  taken  into 
consideration,  in  fixing  the  amount  of  damages  which  Oscar 
was  entitled  to  recover,  his  inability  to  labor  from  the  time 
the  injury  occurred  during  the  remainder  of  his  life.  The  five 
thousand  dollars  which  Oscar  recovered  in  his  suit  included, 
therefore,  the  damages  which  are  sought  to  be  recovered  by 
the  plaintiff  in  this  suit. 

It  is  contended  upon  the  part  of  plaintiff's  counsel  in  this 
court,  that  though  Oscar  did  recover  for  the  value  of  such  ser- 
vices in  his  suit,  yet  the  plaintiff  in  the  present  suit  would  not 
be  barred  from  recovery,  or  estopped  from  making  claim  there- 
for, for  the  reason  that,  as  matter  of  law,  Oscar  had  no  right 
to  recover  for  such  damages  in  his  suit  In  support  of  thia 
proposition  counsel  cite  Wilton  v.  Middlesex  R.  R.  Oo.^  125 
Mass.  130;  Texas  etc.  ffy  Co.  v.  Jforiti,  66  Tex.  225;  Central 
R.  R.  Co.  V.  Brinson,  64  6a.  475;  Durkee  v.  Central  Pae.  R.  R. 
Co.,  56  Cal.  388;  38  Am.  Rep.  59. 

As  we  have  before  stated,  the  sole  ground  upon  which  the 
plaintiff's  counsel  now  contend  for  the  right  to  recover  dam* 
ages  in  behalf  of  the  father,  which  have  once  been  recovered 
in  behalf  of  the  child  by  his  next  friend,  is,  that  the  child 
had  no  legal  right  to  recover  for  such  damages  in  the  action 
brought  by  him. 

In  the  case  of  Texas  etc.  Ry  Co.  v.  Morin,  66  Tex.  225,  the 
action  was  brought  by  the  minor,  by  his  father  as  next  friend, 
against  the  company  for  personal  injuries.  The  trial  court 
charged  the  jury  that  in  estimating  damages  they  had  a  right 
to  take  into  consideration  his  capacity  to  earn  money.  This 
was  held  error,  for  the  reason  that  the  services  of  the  infant 
belonged  to  the  parent  during  his  minority,  and  not  to  the 
infant,  unless  it  was  shown  that  the  child  had  been  emanci- 
pated by  the  parent;  and  the  court  cited,  in  support  of  this, 
Ho%ksion  etc.  R.  R.  Co.  v.  Miller^  51  Tex.  275,  and  Sawyer  y. 
Sauer^  10  Kan.  519.  The  question  of  the  right  of  the  father 
to  recover  such  damages,  though  the  same  had  been  recovered 
by  the  infant  in  another  action,  was  not  involved  in  the  case. 

In  Durkee  v.  Central  Pae.  R.  R.  Co.,  56  CaL  888, 88  Am.  Rep^ 
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59,  the  action  was  by  the  father  to  recover  damages  for  negli- 
gent injury  to  his  infant  son,  and  it  was  said  by  the  court  that 
*^  whatever  was  merely  personal  to  him  [the  infant]  should 
not  enter  into  the  father's  damages,  because  for  them  the  son 
would  have  a  right  of  action";  and  that  court  state  the 
rule  laid  down  by  Shearman  and  Red  field  in  their  work  on 
negligence,  section  608,  as  follows:  "  The  damages  recoverable 
by  a  parent,  guardian,  or  master  for  a  negligent  injury  to  the 
person  of  his  child  or  servant  are  strictly  limited  to  an  amount 
fully  compensatory  for  the  consequent  loss  of  services  for  a 
perio<I  not  exceeding  the  minority  of  the  child,  or  the  term  of 
service  of  a  servant,  and  the  expenses  which  the  plaintiff  has 
incurred  in  consequence  of  the  injury,  such  as  for  surgical  at* 

tendance,   nursing,  and   the  like Damages  awarded 

upon  any  other  grounds  than  these  clearly  belong  to  the  per* 
son  corporally  injured,  whose  right  to  sue,  it  must  be  remem« 
bered,  is  entirely  unaffected  by  the  action  of  his  parent  or 
master.  If  the  latter  should  be  allowed  to  recover  for  the  pain 
and  suffering  of  the  servant  (or  child),  it  would  follow,  either 
that  the  servant  (or  child)  could  not  recover  himself  for  the 
same  cause,  or  that  the  negligent  person  would  be  liable  to  pay 
twice  the  amount  of  damage  which  he  had  really  done. 
Either  alternative  is  contrary  to  justice  and  common  sense.'^ 
The  case,  therefore,  did  not  involve  the  question  involved 
in  the  present  suit,  and  no  such  rule  was  contended  for  there 
as  here. 

In  Central  R.  R.  Co.  v.  BrxnBon^  64  Ga.  475,  the  action  was 
by  the  father,  as  next  friend  of  his  son,  to  recover  damages 
for  negligent  injuries.  To  this  suit  was  filed  the  plea  of  the 
general  issue  and  a  special  plea  in  bar,  which  was,  that  the 
father  of  the  plaintiff  had  brought  his  individual  suit  for 
the  same  cause  of  action  and  for  the  same  injury,  which  was 
then  pending  and  undetermined  in  the  same  court.  On  mo- 
tion, this  plea  was  stricken  out,  and  the  cause  proceeded  to 
trial  under  the  general  issue,  and  plaintiff  had  judgment. 
It  was  held  that  the  striking  out  of  this  plea  was  not  error,  for 
the  reason  that  a  minor,  being  damaged  in  his  person,  may 
bring  suit  to  recover  for  any  permanent  injury  which  be  has 
sustained  reaching  beyond  his  majority,  while  the  father  may 
sue  for  any  trespass  done  or  damage  sustained  whereby  he 
loses  the  services  of  the  child,  as  also  for  any  expense  incurred 
in  and  about  the  healing  and  restoring  of  said  child's  health. 
It  will  be  noticed  that  the  question  involved  in  that  case  is 
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not  tba  same  as  that  involyod  in  the  preheat  case;  the  ecNirt 
holding  that  it  would  not  bar  the  infant's  right  of  recoverf 
aimply  becaune  the  father  had  brought  hia  action  in  the  same 
court,  and  had  set  up  in  hia  complaint  or  declaration  a  daim 
for  danaagea  of  like  character  as  those  claimed  by  the  infaat 
in  his  suit  the  court  laying  down  the  proper  rule  of  daiii«|^ 
under  which  each  might  recover. 

In  Wilton  v.  MtddleMx  R.  IL  Co.^  125  ICass.  180,  the  aetton 
was  by  the  father  for  the  loss  of  the  services  of  Ellen  WiltoD, 
his  daughter,  occasioned  by  her  being  run  over  by  one  of  de- 
fendant's cars.    At  the  trial  it  appeared  that  Ellen,  in  the 
name  of  her  father  as  next  friend,  bad  brought  an  action  and 
recovered  five  thousand  dollars  for  the  injuries  done  her  bjr 
this  accident    This  case  Is  reported  in  107  Mass.  108.    The 
trial  court  was  asked  to  rule  upon  this,  that  the  former  action 
having  been  brought  by  the  plaintiff,  and  money  having  bean 
paid  to  him  as  next  friend,  he  could  not  bring  an  action  tat 
any  loss  of  services,  because  be  had  already  been  paid  there- 
for.   The  trial  judge  refused  so  to  rule,  and  held  the  plaintiff 
entitled  to  recover  the  reasonable  value  of  Ellen's  net  earn- 
ings to  her  father  over  and  above  what,  but  lor  the  accident^ 
her  support  would  have  costi,  and  gave  judgment  for  the  plaii^ 
tiff.    The  court  said  in  that  case:  ''  The  previous  suit  is  not  a 
bar  to  the  present    The  money  which  the  plaintiff  received 
in  the  former  action  is  not  his  money,  nor  can  he  appropriate 
it  to  the  payment  of  labor  which  the  child  was  bound  to  per- 
form.    The  measure  of  damages  in  the  former  action  waa 
the  injury  to  the  child,  and  not  the  injury  to  the  father.    It 
is  analogous  to  the  cases,  formerly  quite  frequent,  in  which, 
for  injuries  to  a  wife,  the  husband  and  wife  must  join  for  per- 
sonal injuries  to  the  wife,  but  for  the  expenses  incident  tbereiOb 
the  husband  roust  bring  liis  sole  action  in  his  own  name.** 

It  does  not  appear  in  that  case  that  in  the  action  which  the 
father  brought  as  next  friend  for  his  daughter  any  daim  was 
made  or  recovery  had  for  damages  for  loss  of  service  of  the 
child,  or  expenses  incurred  in  and  about  the  restoration  of 
the  child  to  heulth;  and  the  court  say  that  the  measure  ef 
damages  in  the  former  action  was  the  injury  to  the  child,  and 
not  the  injury  to  the  father.  The  court  very  properly  held, 
therefore,  that  the  money  which  the  plaintiff  received  coold 
not  be  appropriated  to  t!ie  payment  of  labor  which  the  ebiM 
was  bound  to  perform.  If  the  case  be^d  been  preasnted  te 
that  court  which  is  presented  in  the  present  oaaSi— ae  te 
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whetlMT  th«  father,  bb  next  friend,  having  recovered  for  the 
loss  of  services  of  the  child,  could  again  recover  in  an  action 
brought  bj  himself  for  the  valae  of  the  loss  of  the  same  ser- 
Tices, — there  can  be  no  doubt  that  that  court  would  have 
said  that  it  would  be  contrary  to  justice  and  common  sense 
to  allow  the  plaintifT,  first  as  neit  friend,  and  second  in  his 
own  personal  interest,  to  recover  damages  for  the  value  of  the 
loos  of  the  services  of  his  infant  daughter. 

It  appears  that  the  plaintiff  in  this  case,  as  next  friend  of 

his  son,  Oscar,  took  part  in  the  trial  of  the  former  casCi  and 

insisted  upon  a  recovery  by  his  son  for  the  very  damages  — 

that  is,  the  value  of  the  loss  of  Oscar's  services  —  which  he 

now  seeks  to  recover  in  the  present  case.    It  is  undoubtedly 

tree  that,  as  matter  of  law,  Oscar  had  no  right  io  his  suit  to 

Tscover  such  damages  without  the  consent  of  his  father;  but 

he  did  recover  with  the  consent  of  his  father;  therefore  the 

fathef  is  now  estopped  from  setting  up  claim  for  the  same 

damages  in  this  action  in  his  own  name.    It  is  true  that  the 

earnings  of  a  minor  son  belong  to  the  fathet,  unless  the  father 

has  given  him  his  time  and  earnings;  but  the  father  cannot 

leeover  for  such  earnings  when  he  has  emancipated  him: 

Sch>o€nberg  v.  Voigt,  86  Mich.  810;  AUen  v.  Allen^  60  Mich. 

685;  BeU  v.  Sumpw,  68  Mich.  87&    If  the  case  here  had  been 

for  the  earnings  of  the  minor  son,  and  it  appeared  that  in  a 

former  aotion  by  the  son  —  the  father  acting  as  his  next 

friend  —  he  had  recovered  the  value  of  his  wages  with  the 

oonsent  of  the  father,  that  fact  would  be  held  tantamount  to 

ttanumtsrioa  of  the  infant,  so  far  as  that  suit  was  concerned, 

and  the  father  would  be  estopped  from  recovery  of  the  same 

wogesw    There  can  be  no  distinction  between  such  a  case  and 

the  present;  and  the  fact  that  the  father  appeared  and  prose- 

eated  as  next  friend  was  tantamount  to  a  relinquishment  of 

sach  lots  of  services.    The  court  should  have  admitted  the 

evidenost  and  have  directed  the  jury  that  no  recovery  could 

be  had  hy  the  fkther  for  the  loss  of  such  services,  as  their 

vahie  had  already  beea  recovered  by  the  son  with  the  flither's 

consent. 

The  amonnt  expended  by  the  father  in  nursing,  medicine, 
and  medical  attendance  does  not  seem  to  have  been  litigated 
in  the  former  action,  and  it  therefore  beeomes  accessary  to 
disoass  one  other  qoestion  raised. 

It  is  oonteaded  that  the  parents  of  the  child  were  guilty  of 
eentribntaiy  negligence  ia  permitting  the  hoy  te  make  a  play- 
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groand  of  tbe  railroad  tracks  and  jards  therOi  and  for  that 
reason  the  plaintiff  could  not  recover.    Upon  that  branch  of  the 
case,  the  court  charged  the  joij  tiiat  ^  before  the  plaintiff  can 
recover,  he  mnst  prove  not  only  that  the  defendant  was  negli* 
gent,  but  that  the  negligence  of  tbe  defendant  was  the  cause 
of  the  injury.    This  means  that  he  must  prove  that  there  was 
no  negligence  on  the  part  of  the  plaintiff  himself  or  of  the  boy 
which  caused^  or  helped  or  contributed  to  cause,  the  injury. 
....  The  boj  cannot  carelesslj  run  into  danger,  and  then 
complain,  or  lay  the  foundation  for  his  father  to  complain,  if 
he  gets  hurt.  ....  But  children  are  onlj  required  to  exercise 
so  much  care  and  discretion  as  ought  reasonablj  to  be  ex- 
pected of  their  age  and  mental  capacity  when  placed  in  that 
aituation.    If  this  boy  did  all  that  could  reasonably  be  ex- 
pected of  such  a  boy  as  yon  find  him  to  have  been  at  thai 
time,  he  did  all  that  the  law  requires,  and  was  not  guilty  of 
such  contributory  negligence  as  will  prevent  the  father  (rem 
recovering  damages  in  this  case.    If  he  did  not  do  so,  then 
his  father  can  have  no  verdict.'' 

Again,  the  court  directed  the  jury:  ^If  tbe  plaintiff  him* 
self  was  negligent,  and  his  negligence  contributed  to  bring 
about  the  injury,  he  cannot  recover.  If  he  was  negligent  in 
allowing  the  boy — such  a  boy  as  this  was — to  be  playing 
there,  or  in  not  preventing  him  from  being  Acre,  or  omitted 
any  precaution  that  he  ought  to  have  taken  nnder  the  cir* 
cumstances,  he  cannot  recover." 

Some  testimony  was  given  upon  the  part  of  tbe  defendant 
that  the  boy,  Oscar,  was  frequently  abont  the  ^ight-oars  in 
front  of  the  depot,  and  was  in  the  habit  of  catching  on  and 
jumping  off  from  the  cars,  and  was  t<dd  by  the  employees  of 
the  railroad  company  that  he  would  get  hurt  Defendant's 
testimony  also  shows  that  the  father  was  advised  that  his  boy« 
Oscar,  was  in  the  habit  of  coming  to  the  defendant's  grounds, 
and  jumping  off  and  on  cars,  and  that  he  ought  to  chastise 
him  for  it  The  father  does  not  deny  in  his  testimony  but 
that  he  was  told  of  the  custom  of  his  boy  in  playing  about 
the  grounds  at  the  depot,  but  claims  it  was  about  a  year  pre- 
vious, and  that  he  had  cautioned  Oscar  about  playing  about 
the  grounds,  and  when  at  home  would  not  allow  him  to  play 
about  the  depot,  and  gave  him  particular  instructions  not  to 
do  sa  The  father  was  a  barber,  and  left  home  early  in  the 
morning  for  his  work,  returning  to  hie  meals,  and  was  absent 
during  the  day  and  evening.    On  the  day  in  qoestion  the 
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father  was  away  from  home.  The  boy  had  been  to  school, 
crossing  the  railway  track  on  his  way  home.  Mrs.  Baker 
testified  that  he  got  home  at  four  o'clock,  got  a  lunch,  and 
went  into  the  yard  to  play,  back  of  the  house;  that  she  looked 
out  and  saw  him  twice  playing  there;  and  within  twenty  or 
twenty-five  minutes  after  he  first  went  out  to  play  she  heard 
of  his  injary  upon  the  railroad  track;  and  until  that  time  she 
did  not  know  he  was  out  of  the  yard.  We  think,  under  these 
drcumstances,  it  was  a  question  of  fact  for  the  jury  to  deter- 
mine whether  the  plaintiff  or  Mrs.  Baker  was  guilty  of  such 
negligence  that  the  plaintiff  could  not  recover.  We  find  no 
error  in  that  part  of  the  charge. 

For  the  errors  pointed  out,  however,  the  judgment  must  be 
feversed,  with  costs,  and  a  new  trial  ordered* 


JiTDOMKirr  —  OoNCLUSiYKittB  ov.  — Tho  only  matter  etsential  to  making 
a  former  Judgment  oondasiye  between  the  parties  it,  that  the  qaestion  to  be 
determined  in  the  eeoond  action  ia  the  iame  jndicially  settled  in  the  first: 
HwMm§  ▼.  J7oA,  69  C<mn.  102;  21  Am.  St.  Rep.  71;  or  that  the  particular 
eontroreray  aought  to  be  concluded  was  necessarily  tried  and  determined  in 
the  former  anit:  HcUntM  w.  F&nn,  26  Neb.  880;  IS  Am.  St.  Rep.  78S. 

PamBHT  AND  Chilii.  —  Ramings  of  minor  son  belong  to  father:  OiUep  y, 
OUk^,  79  Me.  292;  1  Am.  St.  Rep.  907;  Hattiday  y.  Miller,  29  W.  Va.  424; 
6  Am.  8t  Rep.  653;  until  the  son  is  emancipated:  BdmtUr  ▼•  Bamnum  Jiew- 
civy  Ca,  79  Tex.  179';  23  Am.  St.  Rep.  827,  and  note. 

PAaBRT  AKD  CaiLft  — FoT  an  injury  to  a  minor  child,  the  father  may 
maintain  an  notion  for  the  loss  of  senrioe,  expenses,  etc,  bat  the  right  of  ac- 
tion for  the  personal,  injury  still  remains  in  the  ohild:  Kennard  t.  Buriont 
25  He.  89;  43  Am.  Deo.  249;  Boffen  t.  BnM,  17  Ind.  828;  79  Am.  Deo. 
483. 

CoinamnoBT  Nieuasiroi  or  Pabxmt,  whbr  Imfutsd  to  Obild.  — If  a 
AUd  is  too  young  to  be  capable  of  taking  eare  of  himself,  it  is  the  duty  of 
hii  proper  euatodian  to  eare  for  him;  and  in  an  action  to  recoTcr  for  injnriea 
«Mwd  by  the  negligenoe  of  another,  if  his  onstodian  was  guilty  of  negligence^ 
ttMt  nei^igenoe  ia  imputed  to  the  child:  OiMy  ▼.  Smiih,  162  Masa.  294.  Corn, 
Im^  tea  Wymmrt  t.  Mokaatn  Cmmiif.  78  Iowa,  896;  16  Am.  St.  Rep^  449; 
Wmimrn  U.Td.<h,w.  H^^mm,  80  Tex.  420;  96  Am.  81  Rep.  760. 


4S0  B0PKI1I8  V.  BiBdoK  [Midb. 


Hopkins  v.  Bishop. 

Bsptivtv  AOAtim  OffKMm-^DstiAND.  — An  oihie¥  of  p«M»iiiI  pituwity 
may  maintaiii  repleyin,  wHbMt  prior  dvmaody  ifganist  aa  officer  who  hm 
taken  it  under  attaehment  or  ozecution  against  a  third  person  in  whoos 
possesaion  it  was  found. 

8alb~  Chang B  ov  PosaKsaibN.  — When  there  is  not  snch  a  change  of  pos- 
session ao  will  remove  the  pfelunipti6n  that  ^e  sale  is  frandulentk  it  is 
still  open  to  tke  purcliaser  to  show  that  the  sale  Wifs  nhado  in  good  fiaith, 
and  without  any  intent  to  defrand  oreditors. 

8AU--TsifroBAiir  OuAiroa  of  PossKaoiON  —  Bvtbdbh  ov  Proov. — When 
a  son  sells  a  stock  of  goods  to  his  father,  notifying  his  clerk  and  creditors 
of  the  sale,  and  deliveriug  the  key  of  the  store  to  the  purchaser,  there  is 
ia  lAw  a  sufficient  immediate  doliyery;  but  if  the  pttrchaaer,  Who  is  not 
a  merchant^  does  not  remain  in  the  store,  and  rotnras  the  key  thereol  to 
the  Tender  a  few  days  after  the  sale,  and  employs  him  to  sell  the  goods^ 
so  that,  so  far  as  outward  appearances  are  concerned,  the  son  is  moBing 
the  business  after  the  sale  the  same  as  before,  there  is  not  such  contin- 
ued change  of  poteession  as  will  remove  a  presumption  that  the  sale  is 
fraudulent;  and  the  burden  of  proof  is  upon  the  purchaser  to  show  that 
it  was  bona  fitU  and  without  intent  to  defraud  creditors. 

SaLIS'ChANQB  of  PoSaBSSIOlV  —  BMPLOYMBlfT  OF  VSNDOR.  — When  a  SOB 

sells  his  father  a  stock  of  goods,  and  delivers  the  key  of  the  store  to  him, 
there  is  in  law  a  suiiicieut  immediate  delivery,  attd  if  the  purchaser 
afterwards  goes  into  the  store  and  assumes  tho  management^  tho  mere 
hxit  that  he  employs  thd  vendor  to  asbist  him  in  the  business  or  its  man- 
agemeot  will  not  militate  against  his  actual  and  continued  possession  of 
the  goods. 

SaUi  — CoNtiNiriTT  OF  CttAHtklt  Of  Po8SB3STOit.  -^  Wfaett  B  fathef  purofaaaes 
a  stock  of  goods  from  his  son,  tho  purchaser  need  not  remain  in  tho  store 
and  personally  manage  the  bnsiness,  in  ordi^r  to  constitnte  snob  ehange 
of  possession  as  will  make  the  sale  valid  against  creditors  of  the  vendot. 
He  may  employ  an  agent  to  manage  the  bttsiBOSi^  but  ho  oatinot  aeleot 
hiB  vendor  as  such  agent,  nnless  something  is  done  to  give  tho  pablio  to 
undorstaad  that  the  possession  of  tho  vendor  io  the  possesoton  of  the 
pttrobasen  ond  that  there  boo  been  an  opeii^  vMUo,  aadi  tabotaMlBl 
obBnge  is  the  possession  of  tho  goods. 

JimT  TBIA&— PftACnoBi  -^  A  oonrt  has  m»  right  to  send  M  aMwor  to  Uto 
Jury-tooaa  to  a  question  pfopoBnded  ia  writing  Co  hiiA  by  ^0  JttiHilB, 
after  they  have  retired  to  deliberate  upon  tlieir  verdict^  without  tho 
consent  of  oonnsel  in  the  oaso, 

C  0.  Smedley^  for  the  appellant 

D.  C.  LyUj  and  Sttuirt  and  Knappen^  for  the  respondent. 

Morse,  C.  J.  The  defendant,  a§  sheriff  of  Kent  County^ 
represents  in  this  litigation  attaching  creditors  of  Clinton 
H.  Hopkins,  a  son  of  the  plaintiff.  The  plaintiff  brought  re- 
plevin for  the  goods  attached,  and  recovered  judgment  in  the 
Kent  County  circuit  court. 
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It  was  showD  by  the  plaintiff  on  the  trial  that  his  son,  who 

was  in  the  mercantile  business  at  Cedar  Springs,  was  unable 

to  meet  his  obligations,  and  that  plaintiff  was  signer  of  two 

notes,  with  his  son,  to  one  McBryer,  for  the  means  with  which 

to  engage  in  business.    These  notes  were  for  $1,000  and  $800, 

and  there  was  due  upon  them,  December  15, 1890,  $1,898.    On 

that  day  plaintiff  took  up  these  notes  and  gave  his  individual 

note  in  their  stead,  and  his  son  gave  him  a  bill  of  sale  of  the 

stock  and  fixtures  in  his  store,  estimated  to  be  worth  fifteen 

hundred  dollars.    The  book-accounts,  amounting  to  about 

seven  hundred  dollars,  and  what  cash  there  was  on  hand, 

were  retained  by  the  son.     Plaintiff  then  went  to  the  store 

with  his  son,  who  delivered  the  key  to  him,  and  informed  the 

clerk  that  plaintiff  was  thereafter  to  be  proprietor.    Plaintiff 

then   hired  the  clerk  and  his  son  to  run  the  business  for 

him.    Two  days  thereafter,  the  attachment  levies  were  made. 

December  23,  1890,  plaintiff  replevied  without  making  any 

demand  for  the  goods. 

It  is  contended  that  a  demand  should  have  been  made,  as 
the  goods  were  found  in  the  possession  of  the  son,  Clinton  H. 
Hopkins,  against  whom  the  writs  of  attachment  ran.  Au* 
thorities  are  cited  to  the  effect  that  where  property  seized  on 
attachment  or  execution  is  found  by  the  officer  in  the  actual 
custody  of  the  person  named  in  the  writ,  the  possession  under 
the  levy  is  lawful,  and  a  demand  is  necessary  before  replevin 
ean  be  brought. 

In  this  state,  a  demand  before  suit  is  not  requisite,  if,  at  the 
time  of  the  levy,  the  goods  seized  are  the  property  of  the  per- 
son suing  in  replevin.  The  fact  that  such  goods  are  in  the 
lawful  possession  of  the  person  named  in  the  writ  of  attach- 
ment or  execution  does  not  affect  the  right  of  the  owner  as 
against  one  taking  possession  of  them  in  hostility  to  him. 
The  question  of  demand  before  suit  by  the  owner  to  regain 
possession  of  his  property  depends  upon  whether  the  taking 
was  lawful  as  against  him.  If  the  plaintiff  in  this  case  had  a 
right  to  recover  this  property  from  the  sheriff,  no  demand  was 
necessary.  The  sheriff  may  have,  in  good  faith,  levied  upon 
these  goods,  believing  them  to  be  the  property  of  Clinton  H. 
Hopkins;  but  as  the  right  of  plaintiff  to  regain  possession  of 
them  does  not  at  all  depend  upon  the  good  faith  of  the  officer 
in  taking  them,  there  is  no  good  reason,  as  shown  in  Trudo  v. 
Andsrdonj  10  Mich.  857,  81  Am.  Dec.  795,  for  a  demand  be- 
fore suit     The  taking,  if  the  plaintiff  was  owner,  was  a  tres. 
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passi  and  would  itself  haTS  oonstitated  a  conversion  in  iroTer 
without  proof  of  a  demand  and  refusal. 

There  are  several  assignments  of  error  to  the  refusal  of  the 
circuit  judge  to  give  defendant's  request  to  charge.  These 
requests  are  not  set  out  in  the  bill  of  exceptions,  nor  in  the 
printed  record,  except  as  they  appear  in  the  assignments  of 
error.  These  assignments  form  no  part  of  the  bill  of  excep- 
tions, and  we  cannot  presume  against  the  validity  of  a  judg- 
ment that  a  request  to  charge,  not  found  in  the  bill  of 
exceptions,  was  presented  to  the  circuit  judge,  from  the  mere 
fact  that  such  request  is  set  out  in  the  assignments  of  error. 
The  assignments,  therefore,  as  to  the  requests  not  given  bj 
the  court  will  not  be  considered:  Lindner  v.  Hine^  84  Mich. 
512. 

It  is  assigned  as  error  that  the  circuit  judge  modi6ed  the 
tenth  request  of  defendant,  which  was  as  follows:  **The  sale 
must  be  accompanied  by  an  actual  and  continued  change  of 
possession  as  well  as  a  nominal  and  constructive  change,  or 
the  transaction  will  be  deemed  fraudulent  as  against  credi- 
tors; and  a  construction  which  woald  allow  the  vendor  or  as- 
signor of  a  stock  of  goods  to  continue  in  possession  thereof, 
and  to  sell  them  out  as  the  agent  of  the  purchaser  or  assignee, 
would  render  this  statutory  provision  for  the  prevention  and 
detection  of  frauds  a  mere  nullity,'' — by  adding  to  the  same: 
*^  That  is,  if  you  should  find  that  Clinton  H.  Hopkins  was  left 
there  in  charge  of  the  goods,  to  sell  out,  as  a  mere  figure-head, 
and  there  was  not  an  honest  and  open  transfer." 

It  is  claimed  that  this  request,  as  presented,  was  good  law, 
and  applicable  to  the  case,  under  the  ruling  of  this  court  in 
Doyle  v.  Stevene^  4  Mich.  93;  citing  with  approval  the  lan- 
guage of  the  court  in  Butler  v.  Stoddard^  7  Paige,  166.  But 
it  was  held  in  Doyle  v.  SievenBj  4  Mich.  93,  that  if  there  was 
any  evidence  tending  to  show  an  open  outward  change  of  pos- 
session and  a  continuation  of  it,  it  would  be  a  question  of  fact 
for  a  jury.  In  this  case  the  transaction  between  the  plaintiflT 
and  his  son  was  not  concealed  from  any  one.  The  day  the 
alleged  sale  took  place  the  fact  was  made  known  to  McBryer, 
who  was  a  creditor  to  the  extent  of  over  eighteen  hundred  dol- 
lars, and  the  clerk  in  the  store  was  made  acquainted  with  the 
change.  All  the  possession  that  could  have  been  taken  was 
taken,  except  the  putting  out  of  the  son  as  an  employee,  and 
the  going  in  of  the  plaintiff  to  manage  the  store  personally. 
The  plaintiff  was  not  a  merchant,  and  unless  he  was  pre- 
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claded,  as  a  matter  of  laWy  from  hiring  the  son  to  manage  the 
business  for  him,  the  question  whether  or  not  there  was  such 
ft  change  of  possession  as  satisfied  the  statute  was  one  for  the 
jur  J  to  determine.  We  do  not  think  the  defendant  was  en- 
titled to  the  request  as  worded,  as  it  left  out  an  important 
element,  to  wit,  that  even  where  there  is  not  such  a  change  of 
possession  as  will  remove  the  presumption  that  the  sale  is 
firandulenty  it  is  still  open  to  the  purchaser  to  show  that  the 
•ale  was  made  in  good  faith,  and  without  any  intent  to  de« 
firand  creditors. 

Bat  it  is  further  contended  that  this  modification  of  the  re* 
qneet  placed  the  burden  of  proof  upon  the  defendant  to  show 
that  the  transfer  was  fraudulent  as  against  creditors,  when 
the  fact  appearing,  as  it  did,  that  the  son  was  left  in  the  full 
management  of  the  business  negatived  the  idea  of  an  actual 
and  continued  change  of  possession,  and  therefore  put  the 
burden,  under  the  statute  (Howell's  Statutes,  sec.  6190),  upon 
the  plaintiff.  And  in  this  connection  complaint  is  made  of 
the  charge  of  the  court  as  follows:  ^  And,  indeed,  in  order  to 
constitute  a  valid  delivery  and  change  of  possession,  it  is  not 
necessary  that  the  buyer  himself  should  actually  have  ever 
been  present  in  the  store  or  where  the  property  is,  but  if  you 
believe  that  an  actual  sale  was  made  to  the  plaintiff,  he  could 
authorise  his  son  or  any  other  person  to  take  possession  for 
him  and  hold  possession." 

And  it  is  also  averred  that  the  statement  by  the  court  that 
the  burden  of  proof  was  upon  the  defendant  to  show  fraud  in 
this  case  also  tended  to  lead  the  jury  to  believe  that  it  was 
for  the  defendant,  under  the  circumstances  of  the  case,  to 
prove  that  the  transfer  was  a  fraudulent  one. 

A  careful  examination  of  the  charge  of  the  court  shows  that 
the  burden  of  proof  was  put  upon  the  defendant  to  show  that 
this  sale  was  fraudulent  as  against  creditors,  without  any 
reference  to  what  the  jury  might  find  as  a  fact  as  to  an  actual 
and  continued  change  of  possession  of  the  goods.  This  was 
error.  There  is  no  doubt  that  there  was  in  law  a  sutlicient 
immediate  delivery;  and  if,  upon  the  delivery  of  the  key  to 
plaintiff,  he  had  gone  into  the  store  and  assumed  the  manage- 
ment of  it,  the  mere  fact  of  his  hiring  his  son  to  help  hitn  in 
the  business  or  the  management  of  it  would  not  have  militated 
against  his  '*  actual  and  continued  possession  "  under  tlie  stat- 
ute; but  there  was  testimony  tending  to  show  that  the  key  was 
returned  to  the  son  a  few  days  afterwards,  and  that,  so  far  as 
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any  outward  OTidenoe  was  concerned^  the  son  was  running  ihs 
business  after  the  sale  the  same  as  before.  The  jury  should 
have  been  instructed  that  if  they  found  that  the  possession 
of  these  goods  was  not  actually  and  continually  in  the  plain- 
tiff from  the  delivery  up  to  the  time  of  the  levy,  then  it  was 
for  him  to  show  that  the  sale  was  an  honest  one.  It  would 
not  be  necessary  that  the  plaintiff  himself  should  remain  at 
the  store  and  personally  manage  the  business.  He  had  the 
right  to  select  an  agent  to  do  this  for  him.  But  be  could  not 
select  a  vendor  of  the  goods  as  such  agent,  unless  something 
was  done  to  give  the  public  to  understand  that  the  possession 
of  the  vendor  was  the  possession  of  the  plaintiff,  and  that  there 
had  been  a  change  in  the  ownership  of  the  goods.  This  change 
must  be  an  '*  open,  visible,  substantial ''  one:  Clark  v.  Lee^  78 
Mich.  231. 

The  court  had  no  right  to  send  an  answer  to  the  jury-room 
to  a  question  propounded  in  writing  to  him  by  the  jurors,  after 
they  had  retired  to  deliberate  upon  their  verdict,  without  the 
consent  of  counsel  in  the  case. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  defendanL 


RiPLSvnr  against  OmoEtL,  whkn  Iv  will  Lib;  See  nole  to  Aftife  v. 
mm,  9  Am.  St.  Rep.  44.  OemAod  before  suit  is  necessary,  where  ooe 
poesession  of  property  lawfaUy:  OalvinY.  Bacons  11  Me.  28;  25  Am.  Dee.  258| 
Sargent  T.  Siumi,  23  Cal.  359;  83  Am.  Dec.  118;  VeUum  t.  Lewu,  16  Or.  539; 
8  Am.  St.  Rep.  184;  bot  is  not  necesj^ary  where  the  taking  of  the  proper^ 
if  tortious:  OaMn  t.  Bacon,  11  Me.  *2S;  25  Am.  Dea  258;  SargaU  ▼•  Simrwk, 
23  CaL  359;  83  Am.  Dea  118;  or  where  the  person  in  charge  of  the  property 
disposes  of  it  without  authority,  notwithstanding  the  property  is  in  the  haada 
of  a  bona  fide  purchaser  without  notice  of  the  owner's  title:  Trudo  v.  Amder» 
mm^  10  Mich.  357;  81  Am.  Dec.  795. 

FaAODCrLBNT  C!0NVKTAN0K8 — RbTB^TION  OV  PoSSBSSIOK  OF  CraTTKiS  Wf 

Bbllbr.  ^Whether  retention  of  possession  by  the  seller  of  chattels  is  fraad 
per  9e,  or  only  eyidence  of  fraud,  is  a  question  as  to  which  there  is  a  confliot  of 
authority.    The  cases  in  this  series  in  which  the  former  yiew  is  adopted  are 
StvrUvami  t.  BaUard,  9  Johns.  337;  6  Am.  Dea  281;  Hundley  ▼.  Webh,  3  X  J. 
Marsh.  664;  20  Am.  Dec.  189;  Jentdnga  t.  Carter,  2  Weud.  446;  20  Am.  Dea 
635;  Clark  t.  Frtnch,  23  Me.  221;  39  Am.  Dea  618;  Bramn  ▼.  Keiler,  43  Pa. 
St  104;  82  Am.  Dea  554;  Babb  ▼.  Clenuon,  10  Serg.  ft  R.  419;  13  Am.  Dea 
^8ii  ThonUon  ▼.  Davenport,  1  Scam.  296;  29  Am.  Dea  358;  Bom  t.  Bltma. 
29  Pa.  St.  288;  72  Am.  Dea  633;  Boardmam  ▼•  Keekr,  1  Aikens.  158;  15 
Am.  Deo.  670;  BaUhelder  t.  Carter,  2  Vt  168;  19  Am.  Dea  707;  Sireeper  r, 
gnheri,  2  Whart.  302;  30  Am.  Dea  258;  Crouch  t.  Carrier,  16  Oonn.  605;  41 
Abl  Dea  156;  Calktue  t.  Loekwood,  17  Conn.  154;  42  Am.  Dea  7*29;   WaUer 
V.  Todd,  8  Dana,  503;  28  Am.  Dec.  94;  JarvU  ▼.  Dame,  14  R  Mon.  424;  61 
▲oL  Dea  166;  Bmudnger  r.  Spain,  128  Pa.  St.  524;  15  Am.  81.  Rep.  692; 
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Siepkem  ▼.  Oifofdi  117  P^  St.  219}  21  Am.  St  Rep.  86&  Th«  view  ttiak 
ib«  posseflrioB  is  only  prima  fade  evidence  of  fraud  is  adopted  in  Barrow  r. 
PaoBian,  5  Johns.  258;  4  Atn.  Dec.  364;  BeaU  t.  Ouertuey,  8  Johns.  446;  6 
Aok  Dm.  843;  Mamm  ▼.  Baker,  1  A.  K.  Marsh.  208;  10  Am.  Dee.  724;  Col- 
feis  ▼•  Tkompmm,  3  Yerg.  476;  24  Am.  Dec  587;  Brigg*  y,  ParkmoM,  2  Met. 
258;  37  Am.  Deo.  89;  Shaddom  r.  Knott,  2  Swan,  358;  58  Am.  Deo.  83} 
Broot§  ▼•  Powerg,  15  Mass.  244;  8  Am.  Dee.  99;  Richmond  v.  Crudup,  Meigs* 
581;  83  Am.  Dee.  184;  Fleming  ▼.  Townstnd^  6  Oa.  103;  60  Am.  Dea  318. 
Ilk  many  states  the  qnestiou  has  been  settled  by  staiute. 

'Wmjjjwnxtn  CoNVSTANOia — Txmporabt  Pobskssion  bt  Vuidkb.-^ 
WhiohoTor  of  these  opposing  views  may  be  deemed  correct,  it  is  aniTorsally 
Mlmittad  that  the  character  of  the  transaction  is  not  changed  by  a  temporary 
ohaogo  of  possession:  MorrU  t.  Hyde^  8  Vt.  352;  30  Am.  Deo.  475;  MiUe  v. 
Warner,  19  yt.^009;  47  Am.  Dec  711.  Still  less  will  a  mere  formal  and 
oonstnietire  taking  of  possession*  and  then  leaving  the  property  in  the  actual 
pOMosaioo  of  the  vendor,  be  enough  to  exclude  a  presumption  of  fraud: 
Mmrek  t.  Bwemen,  40  Minn.  42.  See  also^  generally,  the  extended  note  to 
Clajlim  T.  Rosenberg,  97  Am.  Dec  340-348. 

Emplotmbnt  of  Skllbb,  how  Fae  a  Badgb  of  Fraud.  —  In  the  note 
to  Ck^/Um  V.  Rosenberg,  97  Am.  Dec.  344,  will  be  found  some  authorities 
relating  to  the  question  whether  the  employment  of  the  former  owner 
as  ageat  or  derk  of  the  vendee  will  avoid  the  sale.  The  weight  of  antbor- 
ity  seems  to  be  against  the  validity  of  such  an  arrangement:  FUtjerald 
T.  Oorham,  4  Cal.  289;  00  Am.  Dec  616;  Linn  v.  WrigJU,  18  Tex.  317;  70 
Am.  Dec  282;  Stepfiens  v.  RegewUin,  89  Ala.  561;  18  Am.  St  Rep.  156. 
The  decision  in  the  last«mentiuned  case  is  based  upon  the  ground  that  '*  one 
of  the  direot  results  of  the  sale  was,  that  by  the  agreement  Uie  failing  debtor 
seenred  to  himself  a  paying  employmenti  which,  but  for  the  sale  and  sgree> 
BMatfe  he  ooald  not  have  had." 
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TufFAM — What  Oonstitutis.  »  A  brother  who  assists  hfs  sister  aad 
acts  aader  her  direction  in  forcibly  removing  the  household  goods  of  her 
hosbeod  from  the  house  of  the  latter  is  liable  to  him  in  trespses  there* 
for. 

XriDSiiOS — Cross-examination  of  WiTNias. — In  an  action  of  trespass 
by  a  husband  against  his  wife's  brother  for  helping  her  in  forcibly  re* 
noving  household  goods  from  the  husband's  house,  statements  nuule  by 
the  wife  at  the  time  of  the  removal,  but  not  in  the  presence  of  her  has* 
hsady  oannot  be  drawn  out  on  the  cross>examinatioa  of  a  witness  who 
has  not  testified  to  any  conversation  with  the  wife. 

T.  B.  WhiUf  for  the  appellant 

John  PaweTj  for  the  respondent 

Orant,  J.    Action  of  trespass  de  bonis  asportatis.    Plaintiff 
had  yerdict  and  judgment  for  the  value  of  the  goods  taken. 
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Plaintiff  was  a  householder  living  with  his  family,  which 
consisted  of  his  wife,  three  children,  and  his  mother-in-law. 
The  defendant  is  his  brother-in-law,  and  on  the  evening  of 
December  29,  1890,  went  to  the  plaintiff's  house.  A  fight,  the 
occasion  and  details  of  which  it  is  unnecessary  to  give,  oc- 
curred between  them.  Plaintiff,  evidently  getting  the  worst 
of  the  fight,  ran  away  from  the  house,  leaving  the  defendant 
there.  Mrs.  Burns,  the  defendant,  and  his  brother  then 
moved  the  household  goods  from  plaintiff's  house  to  the  de- 
fendant's, after  which  they  were  taken  by  Mrs.  Burns  to  her 
new  home. 

The  defendant  relies  upon  the  following  errors:  1.  The  cir> 
ouit  judge  erred  in  rejecting  the  testimony  as  to  what  Mrs. 
Burns  said  when  she  was  assisting  in  removing  the  property 
in  question.  2.  The  circuit  judge  erred  in  making  the  sarcas- 
tic and  irrelevant  remark  in  relation  to  ''saving  the  property 
for  his  sister."  8.  The  court  erred  in  charging  the  jury  that  the 
defendant  is  liable  to  the  plaintiff  for  the  value  of  the  goods 
taken.  4.  The  court  erred  in  refusing  to  charge  the  jury  that 
if  they  found  the  goods  in  question  consisted  of  household 
furniture  and  provision,  used  by  the  plaintiff  and  his  wife  in 
their  housekeeping,  the  wife  had  a  joint  right  of  possession 
with  her  husband,  and,  as  such,  could  exercise  care  and  con- 
trol over  the  same.  5.  The  court, erred  in  refusing  to  charge 
the  jury  that  if  they  found  that  the  defendant  took  said  prop- 
erty and  carried  it  away  at  the  request  of  the  wife,  and  acted 
only  under  her  supervision  and  instruction,  and  with  her  aid 
and  assistance,  and  that  said  goods  had  never  been  out  of  the 
custody  and  control  of  the  wife,  the  plaintiff  could  not  recover 
in  this  action.  6.  The  court  erred  in  refusing  to  charge  the 
jury  that  there  was  no  cause  of  action  in  this  case,  and  in  not 
directing  them  to  bring  in  a  verdict  for  the  defendant. 

1.  The  principal  defense  was,  that  the  defendant  was  acting 
under  the  direction  of  Mrs.  Burns;  that  he  did  not  convert  the 
goods  to  his  own  use,  and  therefore  is  not  liable.  The  act  of 
removal  was  a  tort,  and  the  defendant  is  liable,  notwithstand- 
ing he  acted  under  the  direction  of  Mrs.  Burns.  The  learned 
circuit  judge  was  therefore  correct  in  instructing  the  jury  to 
render  a  verdict  for  the  plaintiff  for  the  value  of  the  goods 
taken.  If  Mrs.  Burns  had  a  just  cause  of  complaint  against 
her  husband,  the  law  provided  her  a  remedy  which  she  should 
have  followed.  The  defendant,  a  stranger,  had  no  right  to 
enter  the  plaintiff's  home,  drive  him  therefrom,  and  then  as- 
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sist  her  in  remoTing  the  property,  the  title  to  which  was  in 
him,  though  be  coald  not  dispose  of  it  without  her  assent. 

2.  The  court  correctly  rejected  the  testimony  as  to  what 
Mrs.  Bums  said  when  the  property  was  being  removed.  The 
witness  saw  the  defendant  and  his  brother  loading  the  prop- 
erty on  a  sleigh,  and  had  a  converjation  with  them,  to  which 
he  had  testified.  He  had  not  testified  to  any  conversation 
with  Mrs.  Buras.  Defendant  sought  to  elicit  this  conversa- 
tion on  the  cross-examination  of  the  witness.  Plaintiff  was 
not  present,  and  nothing  that  she  then  said  could  have  justi- 
fied the  defendant's  action. 

8.  Mrs.  Burns  was  a  witnens  for  the  plaintiff,  and  had  tes- 
tified to  the  conduct  of  the  defendant  on  the  occasion,  and 
that  he  had  kicked  over  the  table  and  broken  the  dishes, 
when  the  court  remarked,  '*  To  save  the  property,  I  suppose, 
for  his  sister."  Even  if  the  remark  weru  error,  I  do  not  think 
it  so  prejudicial,  under  the  facts  in  this  case,  as  to  justify  a 
reversal.  The  only  question  left  to  the  jury  was  the  assess- 
ment of  damages. 

Judgment  aflirmed.  ^__^ 

Tbsspasb,  What  CoNsrrnms.  —  Any  iinlawfnl  interference  or  ezercies 
of  dominion  with  respeot  to  the  property,  by  which  the  owner  is  damnified, 
iM  a  treepaas:  PhiUijM  ▼.  Hall,  8  Wend.  610;  24  Am.  Dec.  108;  Haythorn  ▼. 
Bvshfnih,  19  K.  J.  L.  160;  38  Am.  Deo.  540.  In  trespass  aU  are  liable  who 
participate  in  the  wrongful  act,  either  by  aiding  in«  advising,  or  assenting 
to  it:  Bom  ▼.  Fuller,  12  Vt.  265;  36  Am.  Dec  342;  Brittain  t.  MeKa^,  1  Ired. 
286;  36  Am.  Dec.  738;  SkUe  v.  Smith,  78  Me.  260;  57  Am.  Rep.  802.  To 
eetablish  the  liability  of  party  in  trespass,  committed  by  more  than  one,  it  is 
eoly  necessary  to  show  that  he  participated  in  the  wrong  done:  AUred  t. 
Braif,  41  Ma  484;  97  Am.  Deo.  283;  or  that  he  was  present  at  the  conimis- 
•ion  of  the  trespass,  and  in  some  way  ooontenanoed  or  approved  the  samet 
MeMamiMi  t.  Lee,  43  Mo.  206;  97  Am.  Dea  386. 

Cbosb-kzaiiination  or  Witkiss.  —  A  defendant  has  no  right  to  eroae- 
examine  plaintiff's  witness  as  to  matters  of  defense  which  have  no  depend* 
enoe  upon  or  necessary  connection  with  his  direct  testimony,  bnt  the 
defendant  mnet  make  the  witness  his  own  witness  as  to  anch  testimony: 
MUeheUr.  Wekh,  17  Pa.  Si.  339;  55  Am.  Dea  557.  Witness  may  not  be 
asked,  on  erosa-examinatton,  a  question  which  does  not  tend  to  rebut,  im« 
peaob,  modify,  or  explain  any  of  his  testimony:  AtchUon  tic  B.  B.  Co.  v. 
OantM^  38  Kan.  608;  5  Am.  St  Rep.  780.  Bnt  cross-examination  as  to  new 
matter,  when  it  is  part  of  the  rei  guUM^  la  allowable:  Bank  t.  FordifeB^  9  Pa. 
Bi.  276;  49  Am.  Dea  66L 
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Lansing  Iron  and  Enqinb  Works  v.  Walkbb. 

(91  MXCBteAll,  409.] 

PiXTURV —  CoifDrno:«AL  Sali.  —  When  a  portable  ■aw-mill  is  sold  to  11m 
owner  of  an  nndinded  interest  in  a  farm,  with  permission  to  the  Tendas 
to  take  and  use  the  mill  thereon  and  in  adjaoent  townships,  the  Tendor 
retaining  the  title  and  right  of  possession  nntil  the  mill  ia  fnUy  paid  for» 
and  the  vendee,  after  making  part  payment,  setsnp  the  mill  on  his  fam^ 
bricking  in  and  arching  np  the  boiler,  setting  the  engine  oo  brick-work  aod 
bolting  it  thereto^  roofing  the  engine  and  boiler,  but  leaving  tha  miU 
aad  carriage  uncovered,  they  do  not  thereby  become  fixtures  so  as  te 
pass  as  such  to  a  subsequent  purchaser  of  the  farm.  After  a  refusal  to 
pay  the  remainder  of  the  purchase  price,  he  it  liable  ia  trover  lor  tiw 
milL 

Thomca  E.  Barlworih,  for  the  appellant. 
CahiU  and  Ostrander^  for  the  re8iA)ndent. 

McGbath,  J.  In  November,  1886,  plaintiff  and  one  Hjeis 
entered  into  a  written  contract^  by  the  terms  of  which  plaintiflr 
agreed  to  sell  to  Myers  ''  one  stationary  Standard  sawing  rig, 
complete,  which  includes  one  SO-horse-power  engine,  10x16; 
No.  6  boiler,  with  throttling  or  automatic  governor,  whichever 
is  considered  best,  with  all  boiler  fixtures;  Standard  mill,  com- 
plete, with  54-inch  planer,  saw,  belting,  pipes,  and  connections, 
etc.;  and  one  picket-mill,  with  36-inch  solid  saw,  with  friction 
feed,  etc.,  rigged  for  cutting  pickets,  i  in.  and  up,  with  proper 
shafting  and  pulleys,  to  run  with  or  without  the  above  Stan* 
dard  saw-mill.  Said  machinery  to  be  ready  for  delivery  at 
the  Lansing  Iron  Works,  Lansing,  Mich.,  on  or  about  the 

28th  day  of  November,  1886 It  is  further  agreed  that 

the  title  and  right  of  possession  of  the  aforesaid  machinery 
shall  remain  in  the  above  first  party  until  the  priee  is  paid  in 
full,  according  to  the  notes  accompanying  this  contract,  when 
the  same  shall  vest  in  the  party  of  the  second  part  But  it  is 
also  agreed  that  the  second  party  may  take  said  machinery, 
when  completed  and  delivered,  and  run  the  same  in  the  town* 
ship  of  Sandstone,  county.of  Jackson,  and  in  adjacent  town* 
ships,  and  retain  and  use  it  so  long  as  he  takes  reasonable 
care  of  the  same,  and  is  not  in  default  in  any  of  his  payments 
as  herein  provided." 

Payments  were  to  be  made  under  said  oontntoti  $160  on  or 
before  the  delivery  of  the  machinery,  $350  on  or  before  June 
1,  1887,  and  the  balance  in  two  annual  payments. 

Myers  paid  the  $150,  and  the  machinery  was  delivered  to 
him.    He  owned  an  undivided  interest  in  a  farm  in  the  town- 
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ship  of  Sanustone,  to  which  he  removed  the  machinery,  and 
<«et  it  up.  The  boiler  was  bricked  in  and  arched  up,  and  the 
engine  Wtts  set  upon  briok-work,  and  bolted  down  to  the  foun* 
dation.  The  boiler  and  engine  were  covered  over,  —  a  part 
with  a  board  roof  and  a  part  with  a  shingled  roof.  The  saw- 
mill »nd  carriage  were  uncovered.  In  February,  1888,  Myers 
conveyed  the  farm  by  quitclaim  deed  to  the  defendant,  and 
trover  is  brought  by  reason  of  the  refusal  to  pay  the  balance 
due  plaintiff  under  the  agreement  between  plaintiff  and 
Myers.  The  court  directed  a  verdict  for  plaintiff  for  the 
amount  of  the  balance,  and  defendant  appeals. 

Defendant  contends  that  the  case  should  have  been  snb- 
mitted  to  the  jury  upon  the  question  of  fact  raised  by  the  tet* 
timony  as  to  whether  the  purchase  made  by  defendant  from 
Myers  was  one  made  in  good  faith  for  a  valuable  oonsiderai* 
tion,  and  without  notice  of  any  claim  of  the  plaintiff  againai 
the  property  purchased. 

The  case  is  ruled  by  Adams  v.  Lee^  81  Mich.  440,  and  Sob" 
erUon  v.  Coraetty  39  Mich.  777. 

In  Adams  v.  Lee^  31  Mich.  440,  the  court  say:  '^  All  the  time^ 
therefore,  the  parties  have  had  title  to  the  machinery  distinct 
from  their  title  to  the  land,  and  this  fact  of  itself  is  conclusive 
that  the  former  was  personalty;  for,  to  constitute  a  fixture, 
there  must  not  only  be  physical  annexation  in  some  form  to 
the  realty,  but  there  must  be  unity  of  title,  so  that  a  conveyance 
of  the  realty  would  of  necessity  convey  the  fixture  alsa  When 
the  ownership  of  the  land  is  in  one  person,  and  of  the  thing 
affixed  to  it  is  in  another,  and  in  its  nature  is  capable  of  sever- 
ance without  injury  to  the  former,  the  latter  cannot,  in  con* 
lemplation  of  law,  become  a  part  of  the  former,  but  must 
necessarily  remain  distinct  property,  to  be  used  and  dealt  with 
as  personal  estate  only.  And  the  fact  that  the  owner  of  the 
thing  affixed  to  the  freehold  has  also  an  undivided  interest  in 
the  latter  cannot  render  the  former  a  fixture,  when  the  in- 
terests are  different  in  extent.  A  thing  cannot,  as  to  an  un- 
divided interest  therein,  be  real  estate,  and  as  to  another 
'  undivided  interest  be  personalty.  It  must  be  the  one  thing  or 
the  other.  And  the  position  which  is  taken  by  Lee  in  this  case 
involves  this  absurdity:  that  Kaufman,  at  the  time  when  he 
and  Kinney  were  severally  the  owners  of  an  undivided  half  of 
the  land,  might  have  sold  that,  and,  as  a  necessary  conse* 
quenoe,  transferred  an  undivided  one  half  of  the  machinery 
also^  though  the  whole  of  the  machinery  beloiiged  to  KiaMy 
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as  exclusive  owner.  This  wouLI  be  the  necessary  result  if  the 
machinery  was  real  estate;  for  there  could  be  no  such  a  thing 
as  attaching  it  to  an  undivided  interest  in  the  land  only.*' 

In  Morrison  v.  Berry,  42  Mich.  389,  36  Am.  Rep.  446,  the 
ownership  of  the  land  and  of  the  thing  affixed  was  in  one  and 
the  same  person.  It  was  there  held  that  the  annexation  of 
the  thing  to  the  freehold  was  not  the  wrongful  act  of  the  land- 
owner, but  that,  by  act  and  intervention  of  the  claimant,  the 
article  became  a  part  of  the  freehold. 

In  Knowlton  v.  Johnson,  37  Mich.  47,  T.  owned  the  land 
and  mill.  S.  was  the  lessee.  The  water-wheels  were  a  part 
of  the  structure.  Plaintifis  furnished  the  water-wheels  to  S., 
with  the  understanding  that  they  were  to  be  put  in  the  mill, 
and  there  used;  and  against  the  objection  of  T.,  the  old 
wheels  were  taken  out  and  the  new  put  in.  Six  months 
afterwards,  S.  surrendered  his  lease,  and  T.  leased  to  M. 
T.  finally  sold  the  mill  property  to  defendant,  and  plaintiffs 
brought  trover.  The  court  say:  ^'  The  plaintiffs  deliberately 
agreed  that  the  water-wheels  should  be  converted  in  all  out* 
ward  appearance  into  real  property,  and  they  thereby  put  it 
in  the  power  of  Trimmer  to  make  sale  of  the  wheels  as  part 
of  the  mill." 

In  the  present  case,  the  contract  of  sale  provided  for  the  ase 
of  the  machinery,  not  only  in  the  township  of  Sandstone,  but 
in  adjoining  townships.  Myers  was  not  the  sole  owner  of  the 
land  upon  which  it  was  placed,  but  he  was  sole  owner  of  the 
interest  in  the  machinery,  and  operated  it  solely  in  his  own 
behalf.  The  structure  covering  the  boiler  and  engine  wa6  but 
a  temporary  one.  The  machinery  in  question  did  not  con- 
sist simply  of  a  pulley,  shaft,  or  wheel  which  was  to  be  at- 
tached to  other  machinery  already  a  part  of  a  saw-mill,  and 
as  such  a  part  of  the  realty,  but  it  was  a  complete  outfit,  de- 
signed by  the  agreement  to  be  portable.  There  was  nothing 
done  by  plaintiff  indicative  of  an  intent  to  permit  the  machin- 
ery  to  be  so  annexed  to  realty  as  to  change  its  character. 
The  state  of  the  title  to  the  realty,  and  the  conduct  of  Myers 
regarding  the  machinery,  negatived  any  intent  ou  his  part  to 
allow  his  interest  in  the  machinery  to  be  absorbed  by  the 
owners  of  the  realty,  or  to  permit  it  to  be  merged.  The  cir- 
cumstances of  the  purchase  by  defendant  clearly  .indicate 
that  he  took  the  entire  interest  in  this  machinery,  while  ho 
took  but  an  undivided  interest  in  the  realty.  He  afterwards 
operated  the  machinery  as  sole  ownw. 
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It  was  held  in  Wheeler  v.  Bedell,  40  Mich.  693,  696,  thai 
there  is  no  universal  test  by  which  the  character  of  what  is 
claimed  to  be  a  fixture  csm  be  determined  in  the  abstract; 
neither  the  mode  of  annexation  nor  the  manner  of  use  is  in 
all  cases  conclusive.  It  must  usually  depend  on  the  express 
or  implied  understanding  of  the  parties  concerned. 

In  Coleman  y.  Stearns  Mfg.  Co.,,  38  Mich.  30,  40,  the  courts 
commenting  upon  a  line  of  authorities  which  seem  to  regard 
the  manner  of  the  attachment  to  the  realty  as  the  test,  say: 
••  This,  however,  is  a  very  extreme  view,  and  is  hardly  com- 
patible with  the  tenor  of  our  own  previous  decisions.  It  seems 
to  overlook  or  ignore  one  test,  and  frequently  the  most  impor« 
taut  test,  namely,  the  intent  of  the  party  making  the  annexa- 
tion."     See  also  Manwaring  v.  JenUoUf  61  Mich.  117. 

The  judgment  is  affirmed. 

Fixtures,  What  arb:  Sea  monographic  notes  to  HwU  w,  MuOanpky^  14 
Ain.  Dec.  303.  304;  Oray  v.  HoUU/iip,  17  Am.  Dec.  686-696.  At  to  what  an 
regarded  as  fixtures  so  as  to  pass  in  a  conveyance  of  the  realty,  see  discos* 
•ion  at  the  close  of  the  opinion  in  Wadleigh  ▼.  Janmin,  41  N.  H.  503;  77  Am. 
l>eo.  780.  As  to  tests  for  determiuiug  what  are  fixtures,  see  notes  to  Lao- 
ensonv,  Staiulard  Soap Co,^  13  Am.  St.  Bep.  153-156  (between  mortgagee  and 
purchaser);  HopiW-M  MilU  v.  Taunion  Sav,  Bunk,  15  Am.  St.  Rep.  239  (between 
mort;;agee  and  purchaser);  Boaemlle  AUa  Mining  Co,  T.  Iowa  Ouleh  Mining  Co., 
22  Am.  Stw  Rep.  876  (execution  sale).  By  the  term  "fixture,"  in  its  legal 
sense,  is  meant  souiethiiig  so  attached  to  the  realty  as  to  become,  for  the  timo 
being,  a  part  of  the  freehold,  as  contradistiuguished  from  a  mere  chattel: 
Carlia  ▼.  RiUer,  68  Md.  478;  6  Am.  St  Rep.  467.  Physical  annexation  to 
realty  is  not,  without  more,  sufficient  to  change  the  character  of  personal 
property  from  a  chattel  to  a  fixture;  the  intention  of  the  parties  and  the  uses 
to  which  it  is  put  are  material  factors  in  the  determination  of  the  questions 
Atchison  etc  R.  B.  Co,  ▼.  Morgan,  42  Kan.  23;  16  Am.  St  Rep.  471.  As  be- 
tweeu  vendor  and  vendee,  articles  of  personalty  affixed  to  the  freehold  pass 
by  deed  to  the  latter,  and  the  intent  of  a  vendor  in  placing  a  saw-mill,  en* 
gine,  and  boiler  upon  land  which  he  subsequently  conveys  is  not  oompetent 
to  vary  the  terms  of  the  deed:  Home  v.  Smith,  105  N.  0.  322;  18  Am.  St 
Rep  903.  Fixtures  become  part  of  the  realty  so  as  to  pass  to  a  5ofia  /tU 
purcha:ier  thereof,  who  has  no  uotice  of  the  interest  of  a  third  person  therein: 
Tihbrita  V.  Home,  65  N.  H.  242;  23  Am.  St.  Rep.  31.  The  decision  of  the 
court  in  the  principal  case  would  probably  not  be  followed  in  a  good  many 
states;  but  there  is  no  lack  of  precedents  to  support  the  view  adopted:  See^ 
for  example,  Hendjf  v.  Dinktrlioff,  57  CaL  3;  40  Am.  Rep^  107;  Hunit  T.  Mul- 
lanp^iy,  1  Mo.  508;  14  Am.  Dec.  300.  In  the  latter  case,  it  was  held  that  <i 
boiler  sitcate  in  a  house  on  mortgaged  premises,  made  of  copper,  and  bnilfe 
into  a  furnace  erected  for  that  purpose,  but  capable  of  removal  without  in* 
jnry  to  the  building,  was  not  a  fixture,  as  between  mortgagor  and  mortgagee. 
The  conflict  of  opinion  as  to  what  are  to  be  deemed  fixtures,  when  the  qnea* 
tion  arises  between  vendor  and  vendee,  will,  we  think,  be  found  to  be  due  te 
the  difficulty  there  is  in  deciding  what  weight  is  to  be  given  to  the  intentioii 
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«Dd  agreement  of  the  parties,  haring  at  th«  Mme  tine  dae  regard  to  Hie 
pre«ainptioii  that  the  veudee  takea  aU  the  Tieible  appurtonaooee  that  seem 
to  be  annexed  to  the  freehold.  There  ie  a  rery  fall  reriew  of  the  lothoritiM 
on  this  rezed  subject  in  McBea  t.  Central  Ifaiitmal  Ramk^  66  H«  Y.  489;  qnoCed 
at  length  in  the  note  to  OUumwa  Wookm  MUJL  r.  Uawk^^  24  Am.  Repw  TSi- 
732.  In  Hopetoell  MiWt  t.  TcainUm  809,  Bank.  loO  liaai.  S19,  15  Am.  8Il 
Rep.  235,  it  is  said  that  the  modem  tendency  is  to  make  the  qnestioii  aa  to 
what  are  fixtures  '*a  question  of  the  intention  with  whioh  the  chattel  was 
put  into  place,** — that  intention,  however,  being,  "not  the  nndisclooed 
pose  of  the  aetor,  bat  the  intention  implied  and  manifested  by  the 
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(91  MicaiOAV,  491] 
WiTNSssBS— GoMprrEiccT  or  Win.  —  Iki  an  action  by  a  Inisbaiid  for«Mw 
nally  debauching  and  knowing  his  wife  and  alienating  and  destroying 
her  affection  for  him,  she  is  not  a  competent  witness  in  his  behalL 

Section  7546  of  Howell's  Michigan  Statutes^  referred  to  in 
the  opinion,  is  as  follows:  ''A  husband  shall  not  be  examined 
as  a  witness  for  or  against  his  wife  without  her  consent,  nor 
a  wife  for  or  against  her  husband  without  his  consent,  except 
in  cases  where  the  husband  or  wife  shall  be  a  party  to  the 
record  in  a  suit,  action,  or  proceeding  where  the  title  to  the 
separate  property  of  the  husband  or  wife  so  called  or  offered 
as  a  witness,  or  where  the  title  to  property  deriyed  from, 
through,  or  under  the  husband  or  wife  so  called  or  offered  ai 
a  witness  shall  be  the  subject-matter  in  controversy  or  litiga- 
tion in  such  suit,  action,  or  proceeding,  in  opposition  to  the 
claim  or  interest  of  the  other  of  said  married  persons  who  is 
a  party  to  the  record  in  such  suit,  action,  or  proceeding;  and 
in  all  such  cases  such  husband  or  wife  who  makes  snoh  claim 
of  title,  or  under  or  from  whom  such  title  is  derived,  shall  be 
as  competent  to  testify  in  relation  to  said  separate  property 
and  the  title  thereto  without  the  consent  of  said  husband  or 
wife  who  is  a  party  to  the  record  in  such  suit,  action,  or  pro* 
ceeding  as  though  such  marriage  relation  did  not  exist;  nor 
shall  either,  during  the  marriage,  or  afterward,  without  the 
consent  of  both,  be  examined  as  to  any  communication  made 
by  one  to  the  other  during  the  marriage;  but  in  any  action  or 
proceeding  instituted  by  the  husband  or  wife  in  ooneeqnenot 
of  adultery,  tbtf  husband  and  wife  shall  not  be  oompetenft  to 
testify.'' 
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James  Van  Kleech^  for  the  appellant. 

F.  L.  PrindUj  and  CahUl  and  Ostrandefj  for  the  reepondenL 

MoBSB,  C.  J.  Plaintiff  sued  defendant  for  carnally  debauch- 
ing and  knowing  plaintiff's  wife,  Rhoda  Reynolds,  and  alien- 
ating and  destroying  her  affection  for  her  husband.  On  the 
trial,  plaintiff  offered  his  wife  as  a  witness  in  his  behalf.  Upon 
objection  by  defendant's  counsel,  the  court  below  held  that 
she  was  not  a  competent  witness.  The  plaintiff  also  offered 
in  evidence  a  letter  written  to  him  by  his  said  wife,  previous 
to  the  wrongful  acts  of  the  defendant,  to  show  the  relation 
that  then  existed  between  plaintiff  and  wife.  This  offer  was 
rejected.  No  further  evidence  was  offered  bj  plaintiff,  and 
the  court  directed  a  verdict  for  the  defendant. 

The  direction  was  right  The  case  is  ruled  by  MatJiewB  v. 
Ferex,  48  Mich.  361,  where  it  is  held  that  the  wife  is  not  a 
competent  witness  for  her  husband  in  a  suit  of  this  kind.  See 
also  Howell's  Statutes,  sec.  7646.  . 

It  is  not  necessary  to  determine  whether  the  letter  was  ad- 
missible. It  could  have  no  force  in  the  case,  standing  alone^ 
without  any  proof  of  the  criminal  conversation* 

The  judgment  is  affirmed,  with  costs. 


Wmriasxa-^CoMPETCNOT  ov  Husban'o  oa  Wm  nr  AcnoHS  sr  Om  oa 
ns  Otuul  — A  buabaud  is  iaooinpetent  to  testify  in  a  oiril  rait  in.  which 
tbt  wii^  is  »  party:  Cramer  t.  B^ord,  17  N.  J.  Bq.  867;  90  Am.  Daa  594. 
In  an  aotion  by  a  hoaliand  for  enticing  away  his  wife,  be  may  girt  in  eyidenoa 
bar  daolaratioiu,  made  shortly  before  the  seduction,  to  show  her  feelings 
toward  him  at  that  time;  bat  it  is  erroneons  to  admit  on  this  ground  declara- 
tions of  tfaa  wife  eonceming  the  words  and  acts  of  the  defendant,  and  tending 
to  prore  the  charges  against  him,  as  sueh  evidenoe  is  merely  hearsay:  FrttUm 
▼.  BwMr%  13  Ohio  St.  1;  82  Am.  Deo.  430.  The  wife  is  an  incompetent  wit- 
ness against  the  bnsband  on  a  prosecution  against  him  for  inoent  with  her 
daagbter,  bis  step-daughter:  Comptom  t.  Suue^  13  Tez.  App.  271;  44  Am. 
Deo.  708k  In  an  aotion  for  damages  for  injuries  to  the  wife's  person,  the  bus* 
band  has  an  interest,  and  the  wife  is  not  a  competent  witness:  Norfolk  eiCm 
&  Ji.  Odw  T.  PriMtlk,  82  Va.  122.  The  bnsband  or  wife,  in  West  Virginia, 
nmler  the  statntes^  may  give  evidence  for  or  against  each  other  in  any  civil 
action,  except  that  they  may  not  disclose  confidential  communications  made 
during  marriage:  PiekeM  v.  Knuiel^,  29  W.  Va.  1;  6  Am.  St.  Rep.  622.  The 
same  mle  exists  in  Oonneeticnt:  Merrkum  r,  Hartford  €ie,  B.  E.  Cb.,  20  Conn. 
8M;  fiS  Am.  Dea  844.  A  divoroed  wife  is  a  oompetent  witness,  in  an  action 
for  eriminal  ecnvsrsatioa  hrongbl  by  her  bnsband,  to  prove  eriminal  inter- 
eonrse  with  her  daring  marriages  Dkhuwmm  ▼•  Ovwrn,  •  Otash.  806|  68  Am. 
Deo.  41,  and 
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PiBiss  —  Habits  ot  Emplotbbb.  —  In  ao  Betioa  againti  a  wSSL-wm&r  la  fa* 
cover  for  damages  caused  by  fire  spread  from  the  aocideatal  barning  a( 
his  saw-mill,  evidence  that  the  fireman  and  engineer  of  the  mQl  wsre  in 
the  habit  of  using  intoxicating  liquor,  and  were  occasionally  andsr  its 
influeuoe,  is  inadmissible  to  show  negligence,  in  the  absence  of  proof 
that  such  liquor  habit  or  occasional  intoxicaticQ  had  any  bearing  apen 
the  origin  of  the  fire,  or  anything  to  do  toward  preventing  ita  aztinetioB. 

Fntn  —  Liability  fob  ~~  Kbgligbhcb.  —  The  owner  of  a  aaw-mill,  ear* 
rounded  by  inflammable  material,  and  in  which  a  fire  ia  liable  to  break 
out  at  any  time,  is  bound  to  exercise  only  such  care  to  prevent  the  da* 
st  ruction  of  surrounding  property  by  accidental  fire  atarting  m  radi 
mill  as  a  man  of  ordinary  prudence  and  cantioD*  under  all  the  droom* 
stances,  would  exercise  in  reference  to  property  of  the  aamo  kind  sinl- 
larly  situated,  and  belonging  to  himself.  But  to  operate  audi  mill 
without  any  applianoea  or  means  at  all  to  extinguish  firea  ia  BQgB- 
gence,  as  matter  of  law, 

FiRBs — Duty  and  Liabilttt  ow  Mill-owkbb  Df  Rbstbot  ia— Whea 
fires  are  liable  to  originate  in  the' engine  or  boilar  rooma  of  a  aaw-ariUt 
and  the  construction  of  the  mill  is  such  that  the  surroandings  ars  in* 
flammable,  so  that  fire  is  liable  to  spread  rapidly  when  once  ignited,  it 
is  incumbent  upon  the  person  operating  the  mill  to  take  care  that  fire 
shall  not  consume  it  and  spread  to  other  property,  by  keeping  on  hand, 
not  only  persons  to  watch  the  fire  and  keep  it  within  the  famaee^  bat 
also  some  appliances  for  extinguishing  fire,  in  case  it  ahonld  aooidentaily 
escape  and  ignite  some  part  of  the  building. 

Fibbs  —  Liability  or  Mill-ownbb  in  Kbspbot  to.  —  Ib  an  aotion  to  r^ 
cover  for  damages  to  adjacent  property,  caused  by  acoidental  fire  origi- 
nating in  a  saw- mill,  evidence  of  the  practice  and  applianoea  oaed  at  otiier 
aimilar  mills  at  difierent  places,  necessarily  under  different  oonditiei 
and  surroundings,  is  inadmissible  to  show  negligence  in  the  oaaa  nadsr 
consideration. 

F1BB8  —  Liability  ov  Mill-ownbb  —  Ezfekt  Eyidbhoi.  —  Li  aa  astios 
to  recover  for  damages  to  surrounding  property,  caoaed  by  aocidontal 
fire  originating  in  a  saw*mill,  no  special  or  particular  knowledge  beyond 
that  presumably  open  to  a  jury  in  a  lumbering  country  ia  required  to 
determine  what  means  would  be  safe  or  ordinarily  prudent  to  be  need 
to  put  out  firea  in  a  boiler-room  or  saw-mill  in  a  particular  oasa^  and  ax* 
pert  evidence  on  this  subject  is  inadmissible. 

BxPBRT  EviDBNOK  SRouLD  BB  Rbstrictbd  to  thosc  oasea  where  ita  vao  ia 
wellnigh  indispensable  because  of  questions  of  science  or  skill  being  in- 
volved, in  which  a  special  and  peculiar  knowledge  is  desired,  ia  order  to 
arrive  at  the  exact  truth. 

FiRBsi  IN  MrLL  —  Liability--  Eyidbnob.  —  In  aa  action  to  recover  far 
damages  to  surrounding  property,  caaaed  by  accidental  fire  ia  a  aaw* 
mill,  evidence  that  one  of  the  "  hangars  "in  the  boiler-room  of  each  mill 
WAS  charred  by  fire  several  years  previously  Is  irrelavaat,  and  inadmia- 
aible  to  show  ne<Kligenoe  in  the  matter  ander 
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IF.  E.  Depew  and  Frank  Emericlj  for  the  respondent. 

Morse,  C.  J.  Plaintiff  sued  to  recover  for  the  value  of  cer- 
tain pine  lurober  alleged  to  have  been  destroyed  by  fire  through 
the  negligence  of  the  defendant  The  plaintiff  had  verdict 
and  judgment  for  $2,636. 

Colweli  owned  the  only  saw-mill  in  Harrisville,  Alcona 
County,  Michigan,  and  the  lumber  burned  was  piled  on  the 
docks,  that  ran  from  the  mill  out  into  the  lake.  This  lumber 
was  sawed  and  piled  upon  the  docks  by  Colweli  from  logs 
owned  by  plaintiff,  Colweli  receiving  a  certain  sum  per  thou- 
sand feet  for  sawing  and  piling.  This  lumber  was  on  the 
docks  awaiting  shipment.  The  fire  originated  in  the  boiler- 
room  of  defendant's  mill.  A  strong  wind  was  blowing  at  the 
time  from  the  direction  of  the  mill  towards  the  lumber.  The 
mill  was  burned,  and  the  fire  spreading  therefrom  consumed 
the  docks  and  lumber  upon  them.  No  fault  was  found  with 
the  construction  of  the  boiler-room,  and  the  question  of  de- 
fendant's negligence  was  submitted  to  the  jury  upon  two 
points:  1.  Was  the  defendant  negligent  in  knowingly  employ- 
ing an  engineer  and  fireman  in  the  mill  who  were  incompetent 
to  perform  their  duties  by  reason  of  their  use  of  intoxicating 
liquors?  2.  Was  the  defendant  negligent  in  not  having  the 
proper  appliances  in  the  mill  for  putting  out  fires  that  might 
arise  there? 

At  the  close  of  the  direct  evidence  on  the  part  of  the  plain- 
tiff, defendant's  counsel  moved  for  a  direction  to  the  jury  to 
find  a  verdict  for  the  defendant  This  the  court  refused,  and, 
at  the  end  of  the  trial,  submitted  the  case  to  the  jury  upon 
the  two  propositions  stated  above. 

The  court  was  in  error  in  submitting  the  first  question  to 
the  jury.  There  was  testimony  tending  to  show  that  the  en- 
gineer and  fireman  were  in  the  habit  of  using  intoxicating 
liquors,  and  were  sometimes  seen  under  the  infiuence  of  such 
liquors;  but  such  liquor  habit  or  occasional  intoxication  was 
not  shown  to  have  had  any  bearing  whatever  upon  the  origin 
of  the  fire,  or  to  have  had  anything  to  do  towards  preventing 
its  extinction.  In  the  case  of  Cowley  v.  Colwellj  91  Mich.  537, 
which  was  argued  in  this  court  in  connection  with  this  case, 
and  which  was  an  action  for  lumber  destroyed  by  this  same 
fire,  the  circuit  judge,  correctly  as  we  think,  upon  nearly  if 
not  identically  the  same  evidence  as  iQ  this  case,  withdrew 
this  question  of  the  use  of  intoxicating  liquors  by  these  em- 
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plojees  of  the  defendant  from  the  jorjr.  It  should  have  beea 
withdrawn  in  this  case. 

In  the  boiler-room  of  defendant's  mill  there  was  a  watei^ 
tank  about  six  feet  high  and  five  or  six  feet  in  diameter,  filled 
with  water  from  a  pond  which  came  up  to  the  westerly  end  of 
the  mill.  The  tank  was  supplied  by  a  pipe  leading  from  the 
pond,  and  there  was  sufficient  head  to  keep  it  constantly  filled. 
On  the  northerly  side  of  the  saw-mill  was  a  grist-mill  run  by 
water,  and  the  sluice  for  waste  water  ran  between  the  two 
mills.  There  was  also  a  sluice  for  the  waste  water  of  the  mill- 
pond,  which  ran  directly  through  the  lower  part  of  the  saw- 
mill. The  water  was  conveyed  in  a  box  about  three  feet  wide 
by  two  feet  deep,  which  stream  of  water  was  running  through 
the  mill  at  the  time  of  the  fire.  At  the  time  of  the  fire  there 
were  four  or  five  pails  in  the  mill,  and  one  in  the  boiler-room, 
sitting  under  a  faucet  in  the  tank.  There  was  no  pump  in 
the  mill,  nor  any  hose,  at  the  time  of  the  fire,  although  hose 
had  been  in  use  before  that  time  for  wetting  down  the  boiler* 
room,  but  had  become  worn  and  useless. 

The  contention  of  plaintiff  on  the  trial  was,  that  there  should 
have  been  a  pony  pump  and  sufficient  hose  in  the  boiler-room 
to  throw  water  upon  the  walls,  and  that  if  there  had  been,  the 
fire  could  have  been  extinguished  when  first  discovered.  The 
declaration  averred  negligence  in  this  regard,  in  that  the  de« 
fendant  '*  did  not  keep  upon  said  premises  any  hose,  or  pails, 
or  barrels  of  water,  or  axes,  or  the  like,  whereby,  on  the  day 
and  year  aforesaid  [July  6,  1888],  a  fire  having  broken  out 
upon  said  premises,  and  there  being  no  means  of  extinguish- 
ing the  same,  the  fire  was  communicated  to  the  said  lumber 
of  the  plaintiff,  and  the  same  was  wholly  lost  and  destroyed.'' 

This  is  a  peculiar  case.  No  negligence  is  charged  in  the 
origin  of  the  fire,  but  the  defendant  is  sought  to  be  held  liable 
because  he  neglected  to  keep  upon  his  premises  proper  and 
sufficient  appliances  to  prevent  the  spread  of  an  accidental 
fire  starting  upon  his  premises  and  within  the  inclosure  of 
his  boiler-room  in  his  mill.  Nearly  all  of  the  cases  found  in 
the  books  have  arisen  from  negligent  fires  communicated  from 
sparks  from  locomotives  and  steamboat  smoke-stacks,  or  from 
manufacturing  chimneys,  or  from  fires  set  out  in  the  open  air 
upon  the  premises  of  the  owner,  and  escaping  therefrom.  The 
question  here  is  a  new  and  novel  one  to  me.  If  there  is  any 
liability  here,  from  what  duty  does  it  arise?  and  what  is  the 
extent  of  the  duty,  if  there  be  onCi  of  the  owner  of  a  house. 
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store,  bam,  mill,  or  other  building,  who  has  taken  every  and 
all  necessary  precaution  to  prevent  the  breaking  out  of  a  firo 
within  the  building,  to  keep  in  such  building  appliances  for 
extinguishing  fire,  and  to  prevent  its  spreading  to  the  property 
of  others?  Does  the  same  rule  apply  to  a  mill  that  would 
govern  the  case  of  a  store,  barn,  or  dwelling-house?  and  if  not, 
why  not? 

The  circuit  judge  instructed  the  jury  that  the  defendant,  in 
reference  to  the  property  of  the  plaintifi^  was  bound  to  exer- 
cise such  care,  and  no  more,  to  prevent  the  destruction  of  the 
same  by  fire  as  a  man  of  ordinary  prudence  and  caution,  under 
all  the  circumstances,  would  exercise  in  reference  to  property 
similarly  situated,  of  the  same  kind  and  character,  belonging 
to  himself;  that  he  was  not  obliged,  as  a  matter  of  law,  to  have 
m  pony  pump  or  hose  in  his  mill;  he  could  have  pails  if  he  saw 
fit,  provided  the  jury  found  that  pails  would  so  protect  from 
the  spread  of  fire,  that  an  ordinarily  prudent  man  would  have 
used  them  under  like  circumstances. 

The  claim  that  the  defendant  ought  to  have  had  a  pony 
pump  upon  his  premises  should  not  have  been  permitted  un- 
der  the  pleadings,  as  there  was  no  allegation  in  the  declaration 
that  it  was  the  duty  of  defendant  to  have  such  a  pump,  or 
that  he  was  negligent  in  not  having  it;  nor  do  I  think  that 
he  was  obliged  to  have  and  keep  hose  in  the  mill,  under  the 
circumstances  of  its  situation  and  surroundings. 

After  much  research  I  have  been  unable  to  find  a  case  at 
all  like  the  present,  or  anything  in  the  text-books  bearing 
directly  on  the  question  involved  here.  If  a  fire  is  carefully 
set  and  maintained  within  one's  own  building,  in  the  manage- 
ment of  a  lawful  business,  and  all  proper  precaution  taken  to 
prevent  its  escape,  what  is  the  duty  of  the  owner  of  the  build- 
jing,  in  case  fire  does  occur,  or  escape  by  accident,  as  to  keep- 
ing on  hand,  within  the  building,  appliances  to  prevent  the 
spread  of  such  fire,  and  to  extinguish  it  ? 

Under  the  old  common  law  of  England,  one  whose  house  or 
building  was  burned  by  accident  was  liable  for  the  destruc- 
tion of  his  neighbor's  property  caused  from  th^  fire  communi- 
cated from  such  burning  house  or  building.  '  This  rule  was  so 
manifestly  unjust  that  in  1707  Parliament  passed  an  act  pro- 
viding that  no  action  should  be  maintained  ^against  any 
person  in  whose  house  or  chamber  any  fire  shall  accidentally 
begin"  :  6  Anne,  c.  31,  par.  67.    This  statute,  being  enacted 

before  the  separation  of  the  colonies  from  «he  motber  country* 
AX.  tta  Mjotn  vou  XXX.  -Si 
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is  generally  accepted  as  a  part  of  our  common  law.  lo  1774 
this  statute  was  extended  to  fires  originating  in  m  *'  stable^ 
barn,  or  other  building,"  or  on  the  estate  of  any  person:  U 
Geo.  IIL,  c.  78,  par.  86.  This  last  statute  is  not  so  generaU? 
accepted  as  part  of  the  common  law  of  this  oountry  by  our 
courts.  It  is  said  in  Shearman  and  Bedfiold  on  Negligence, 
4th  ed.,  sec.  665,  that  both  of  these  statutes  are  pari  oi  our 
common  law;  but  it  is  held  in  some  of  the  states  that  the  latr 
ter  statute,  being  passed  on  the  eye  of  our  Bevolutioo,  never 
became  a  part  of  our  common  law:  Spaulding  t«  Chicage  eU. 
Ry  Co.,  30  Wis.  110;  11  Am.  Rep.  ^60.  These  statuteB,  how^ 
ever,  have  generally  been  held  to  relieve  the  owner  of  zeal 
property  from  the  consequences  of  the  spread  of  fire  from  bis 
premises  only  in  eases  where  the  fire  results  from  pure  aod- 
dent,  free  from  any  culpable  negligencez  Shearman  and  Bed- 
field  on  Negligence,  4th  ed.,  seo.  665. 

I  am  satisfied  that  in  case  of  a  dwelling-house  er  ehanaber 
there  could  be  no  liability  against  the  owner  for  property  de- 
stroyed by  a  fire  accidentally,  and  without  negligence,  begin- 
ning in  such  dwelling-house  because,  in  the  opinion  of  a  jary, 
he  did  not  keep  on  hand  at  all  times  proper  appliances  to  put 
out  a  fire,  in  case  .one  should  accidentally  arise.  And  the 
same  rule  would  apply  to  stables,  barns,  and  outbuildings, 
where  fire  was  not  kept  for  the  purpose  of  manufacturing,  but 
for  domestic  uses.  But  I  am  inclined  to  think  there  is  a  dif- 
ference between  fires  kept  in  a  house  or  other  building  for 
domestic  purposes  and  fires  for  the  generation  of  steam  to  ran 
machinery,  or  in  blast  and  other  furnaces  used  for  manu&ctur- 
ing  purposes.  The  care  to  be  used  must  always  be  in  propor- 
tion to  the  risk  involved.  If  properly  and  carefully  set  and 
managed,  the  breaking  out  of  fire  in  dwelling-bouses  and  build* 
ings  used  for  domestic  purposes  is  an  uncommon  ocoorrenet, 
and  one  not  to  be  generally  expected;  but  in  the  use  of  fire  for 
manufacturing  purposes  the  risk  is  greater,  and  constant  care 
is  in  some  cases  required  to  prevent  its  escape^  and  aoeidental 
fires  are  more  frequent.  If,  therefore,  fires  are  liable  to  ori- 
ginate in  engine  and  boiler  rooms,  and  the  construction  of  the 
mill  is  such  that  the  surroundings  are  inflammable,  so  that 
the  fire  is  liable  to  spread  rapidly  when  once  ignited,  it  would 
be  incumbent  upon  the  person  operating  the  mill  to  take  care 
that  the  fire  should  not  consume  the  mill,  and  spread  toother 
property,  by  keeping  on  hand,  not  only  persona  to  watch  the 
fixe  and  keep  it  within  the  furnace^  but  some  applaanees  for 
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extinguishing  fire  in  case  it  should  accidentally  escApe  and 
ignite  some  purt  of  the  building.  The  fire  in  the  boiler  or  en* 
gine  room  should  not  only  be  well  guarded  to  prevent  acci- 
dental fires,  but  aoine  provisions  ought  to  be  made  to  prevent 
fluch  firee  spreading,  and  to  extinguish  them.  This  would 
suggest  itself,  it  seems  to  me,  to  an  ordinarily  prudent  man  ia 
the  care  of  his  own  property. 

**  The  careful  setting  and  keeping  of  fires  in  one's  dwellings 
house,  shop,  field,  or  elsewhere,  for  a  useful  purpose,  creates 
no  liability  to  another  injured  by  its  spreading,  through  some 
accident  not  reasonably  to  be  anticipated.  But  a  fire  set  or 
looked  after  negligently,  if  by  reason  of  such  negligenoe  it 
commuiricates  to  a  neigh bor*8  property  and  destroys  it,  will 
give  the  neighbor  an  action  for  the  damages":  Bishop  on 
Non-Contract  Law,  sec.  833. 

Could  this  fire  in  the  boiler-room  of  defendant  be  said  to  be 
well  guarded  and  kept,  unless  some  appliances  were  there  for 
the  purpose  of  speedily  extinguishing  accidental  fires  in  such 
room?  I  think  not  And  if  any  means  or  appliances  for 
euch  purpose  were  required,  then  they  must  be  such  as  an 
ordinarily  prudent  man  would  have  provided  under  like  cir- 
cumstances. 

The  nearest  case  to  the  present  that  I  have  been  able  to 
find  is  that  of  Hauek  v.  HertMndetf4ti  La.  Ann.  992.  In  that 
ease  fire  was  commnnicated  from  a  porcelain  factory  to  the 
aaw-niill  of  plaintiff,  destroying  it.  Held,  that  the  owners  of 
the  factory  were  liable.  The  furnace  and  kiln  of  the  factory 
were  well  constructed,  of  the  best  materials.  The  equipments 
for  extinguishing  fires  were  about  the  premises,  though  it  was 
shown  in  the  proofs  that  part  of  them  were  out  of  order.  The 
court  said  that  the  defendants  in  the  construction  of  their 
works  seemed  to  have  done  all  that  was  require^!  and  neces- 
sary for  the  protection  of  their  own  and  their  neighbors'  prop- 
erty. It  was  shown  that  there  were  partitions  built  of  dry 
pine  lumber  not  far  from  the  walls  of  the  kiln.  It  was  also 
shown  that  the  greatest  care  and  watchfulness  were  required 
about  the  kiln  from  the  time  of  ceasing  the  feeding  of  the 
fires,  when  the  mouths  of  the  furnace  were  closed,  and  the 
heat  was  at  its  intensity,  until  it  was  cooled.  Upon  the  day 
of  the  fire,  after  the  furnace  doors  were  closed,  the  watchmen 
left  the  building.  This  was  held  to  be  negligence.  The  fire 
evidently  originated  from  the  heat  of  the  kiln  igniting  the 
partition.    The  fire  broke  out  in  this  wood*work,  about  ten  feet 
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from  the  kiln,  and  was  caosed  by  the  excessive  beat  from  fbe 
kiln.  It  is  said  that  it  waa  the  duty  of  the  defendants  to  lia¥a 
the  kiln  and  furnace  guarded  by  experienced  employees  dur- 
ing this  critical  time  of  intense  heat,  but  the  proofs  showed  an 
abandonment  of  the  premises  by  the  watchmen,  which  was 
negligence. 

If  the  abandonment  of  the  premises  by  watchmen  mt  the 
time  was  negligence,  would  it  not  also  have  been  negligence 
if  the  watchmen  had  remained  at  their  posts,  but  been  pio- 
yided  with  no  means  of  extinguishing  a  fire  which  waa  likely 
to  occur  from  the  action  of  the  heat  upon  this  dry  wood-workf 
So  in  the  case  of  a  saw-mill  like  the  one  operated  by  defend* 
ant  in  the  case  before  ns,  where  it  is  reasonably  to  be  antid* 
pated  that  fires  may  break  out,  ought  there  not  to  be  some 
appliances  to  put  them  out?  It  is  clear  to  me  that  to  operate 
such  a  mill  without  any  applianceS|  or  any  means  at  all,  to 
extinguish  fires  would  be  negligence,  as  a  matter  of  law.  And 
if  means  are  provided,  they  should  be  such  as  an  ordinarily 
prudent  man  would  use,  having  due  regard  to  the  safety  of 
his  own  property  and  that  of  his  neighbors,  and  considering 
the  situation  and  surroundings  of  his  milL  The  court,  there- 
fore, did  not  err  in  refusing  to  direct  a  verdict  for  the  defend- 
ant. 

The  plaintiff  was  permitted  to  show  that  the  usual  means 
employed  in  saw-mills  at  Au  Sable  was  by  using  the  water- 
works and  keeping  hose,  and  that  in  Springport  and  Green- 
bush  they  had  a  *'pail  brigade."  This  was  error.  The 
defendant's  liability  in  any  event  could  not  be  governed  by 
the  practice  in  other  mills  at  other  places,  necessarily  under 
different  conditions  and  surroundings;  nor  would  it,  in  my 
opinion,  be  competent  to  show  how  another  mill,  if  situated 
exactly  as  this  one  was,  was  equipped  and  protected  against 
fire.  There  is  nothing  so  uncommon  ab6ut  the  knowledge  of 
the  spread  of  fire,  or  the  construction  of  a  saw-mill  like  this 
one,  as  to  warrant  expert  evidence  as  to  what  means  an  ordi- 
narily prudent  man  would  take  to  prevent  the  spreading  of 
fire  in  such  a  mill  to  save  his  own  property.  The  jury,  upon 
being  made  acquainted  with  the  construction  of  the  saw-mill, 
its  location  and  surroundings,  were  competent  to  judge  of  the 
proper  appliances  to  be  used  by  an  ordinarily  careful  man  in 
the  extinguishment  of  occidental  fires  liable  to  occur  in  this 
boiler-roouL    What  was  done  in  this  regard  in  other  milk 
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waft  irrelevant,  and  could  have  no  effect  other  than  to  mislead 
the  jury  and  prejudice  the  defendant's  case. 

A  witness  was  allowed  to  testify  that,  in  the  same  month 
and  year  of  this  fire,  at  the  mills  in  the  city  of  Alpena,  as  a 
rule,  the  appliances  for  fire  protection  were  a  force-pump  and 
hose,  '*and  certainly  barrels  of  water  and  pails  would  be 
needed."  Witnesses  were  also  permitted  to  give  their  opin- 
ions whether  it  would  be  safe  to  operate  the  engine-room  of 
defendant's  mill  without  having  any  appliances,  **  any  hone 
or  other  appliance,  except,  possibly,  a  couple  of  pails,  to  put 
oat  fire."  As  before  said,  this  was  not  a  question  for  expert 
evidence  or  opinion  of  witnesses.  It  does  not  require  any 
special  or  particular  knowledge,  beyond  that  presumably  open 
to  a  jury  in  a  lumbering  country,  to  determine  what  means 
would  be  safe  or  ordinarily  prudent  to  be  used  to  put  out  fires 
in  a  boiler-room  or  mill  like  that  of  the  defendant  in  this 
case.  It  is  best  to  limit  expert  testimony  to  its  proper  uses, 
Bince  it  is  not  now  held  in  the  highest  esteem;  nor  has  it  been 
found  to  be  free  from  the  infirmities  .and  temptations  that  be- 
lons  to  human  nature.  And  since  a  man's  opinion  cannot  be 
met  and  tested,  as  could  his  testimony  to  the  existence  of  a 
fact,  expert  evidence,  while  useful  in  many  cases,  is  danger* 
ous  in  all,  and  should  be  restricted,  for  the  purpose  of  accu- 
racy in  determining  the  truth,  which  is  the  aim  of  all  judicial 
investigation,  to  those  cases  where  its  use  is  wellnigh  indis- 
pensable because  of  questions  of  science  or  skill  being  in- 
volved, in  which  a  special  and  peculiar  knowledge  is  desired, 
in  order  to  arrive  at  the  truth. 

There  was  also  error  in  permitting  a  witness  to  testify  that 
one  of  the  hangers  in  the  boiler-room  of  this  mill  was  charred 
by  fire  in  1884  or  1885.  Such  fact  had  no  possible  legitimate 
bearing  upon  the  issue,  and  its  admission  in  evidence  was  to 
defendant's  prejudice.  The  judgment  is  reversed,  and  a  new 
trial  granted,  with  costs  of  this  court  to  defendant 


Fires,  LlablUty  of  Private  Person  for.^ 
General  PiindpUs,  —  The  general  rule  is  well  settled  that  when  a  prlrate 
owner  of  property  sets  oat  fire  upon  his  own  premises  for  a  lawful  purpose^ 
or  a  fire  accidentally  starts  thereon,  he  is  not  liable  for  the  damage  oaosed  bj 

*  aarsBBKCs  to  voMoaaAPHio  Korsii 

rire,  oommon  carrier,  liability  for  lost  occsaioned  bj:  81  Am.  Dea  BBI  BBIL 
Liability  of  latlroad  companlei  for:  88  Am.  Deo.  70-78. 
Loss  by,  what  liieladed  within:  48  Am.  Dec.  667-66L 

aatboxlslug  deitraction  of  property  in  caw  of :  47 


602  McNallt  v.  CoLWBLito  [Mich. 

itt  ooromnnCoatlon  to  th«  property  ol  another,  milen  it  stwtod  Vknm^  tat 
negligence,  or  he  failed  to  nae  ordinary  ekill  and  care  in  oontroUi^g  or  ok* 
Unguiahing  it:  Stoeau^r.  MerriU,  38  Kan.  210;  5  Am.  Rt  Rep.  734;  CIciriT. 
Foot,  8  Johns.  421;  Bennett  r.  Scutt,  18  BarU  347;  MiUer  t.  MartiH,  16  He. 
508;  57  Am.  Dec.  242;  Fahn  t.  Bekhart^  8  Wia.  255;  76  Am.  Dea  237; 
i9<ifarr  T.  Hawley,  22  Bari».  819;  OaOthu  t.  Baryer,  44  Barb.  424$  FOiiier  f. 
PA^Tporcl,  11  Q.  a  847. 

PrtmmfUon  om  to  Negiigence,  —  The  destrnctioo  of  property  by  fiie^  citiiar 
npon  the  premises  where  it  starts  or  is  kindled,  or  on  other  property  to  whieb 
it  is  communicated,  does  not  raise  a  presumption  of  negligence^  either  in  the 
kindling  or  management  of  the  fire:  Catron  r.  NkhoU,  81  Mo.  80;  51  Am. 
Rep.  222;  Lawtbig  t.  Stone,  87  Barb.  15;  Bryan  ▼.  Fowler^  70  N.  C  598.  In 
all  such  cases  the  burden  of  proof  is  npon  the  plaintiff  to  show  that  the  dam- 
age was  caused  by  the  negligence  of  the  party  kindling  the  fire:  8turgi§  t. 
BobSins,  62  Me.  289;  Baekelder  t.  Heagan,  18  Me.  32;  Burbank  t.  BeHti 
Steam  Mitt  Co,,  76  Me.  373;  46  Am.  Rep.  400;  TourteOai  t.  Bon^krook,  II 
Met.  4G0:  Bettd  t.  Penwiytvama  B.  B.  Co.,  44  N.  J.  L.  280;  McCnO^  t. 
Clarke,  40  Pa.  St  399;  80  Am.  Deo.  584.  Whether  there  was  negligence  is 
a  question  of  fact  for  the  jury  to  determine:  Powers  t.  Craig,  22  Neb.  621; 
McCutly  V.  Clarke,  40  Pa.  St.  399;  80  Am.  Dec  584;  Jordan  t.  Las^ter^  6 
Jones,  130;  Dewey  v.  Leonard,  14  Minn.  153;  DeFranoer,  Spencer^  2Q.  GTeen% 
462;  52  Am.  Dec.  533. 

JUu9tration$. — Tested  by  the  principles  hereinbefors  stated,  it  has  bean 
determined  that  when  tire  emanating  from  a  fire-pit^  need  by  the  owner  of  a 
saw-mill  for  the  purpose  of  burning  bis  refuse,  is  communicated  to  another's 
property  by  a  sudilen  shifting  and  increase  in  ths  Tiolence  of  the  wind,  the 
milUowner  is  not  liable  for  the  consequences,  in  the  absence  of  proof  that  ho 
did  not  take  proper  precautions  to  watch  and  guard  the  fire  to  prerent  its 
escape,  or  that  the  wind  was  blowing  with  such  violence  as  to  render  it  im- 
prudent to  start  the  fire  when  it  was  kindled:  Poken  t.  Morae,  01  Mich.  208b 
Putting  ashes  in  a  wooden  barrel,  in  violation  of  a  city  ordinance^  is  not  negU- 
gence,  as  a  matter  of  law,  though  the  barrel,  taking  fire  from  the  ashes,  oom- 
Qiunicates  with  adjacent  property  and  destroys  it.  In  snob  case  negligeaes 
is  a  question  of  fact:  Cook  ▼.  Johnston,  58  Mich.  437;  55  Am.  Rep.  703.  Bnt 
when  a  fire  is  started  by  a  tenant  by  reason  of  his  permitting  a  fire  to  be 
maintained  in  a  barn,  in  a  stove,  the  vent  of  which  is  by  a  stove-pipe  passing 
through  a  hole  in  the  barn  roof,  there  is  such  negligence  on  the  part  of  the 
tenant  as  will  make  him  liable  for  the  burning  of  the  barn  and  surrounding 
buildings:  Dorr  v.  Harhieaa,  49  N.  J.  L.  571;  60  Am.  Rep.  656.  When  a  per- 
son is  engaged  in  thrashing  grain  with  a  steam-thrasher,  he  is  liable  for  ths 
value  of  stacks  of  grain  burned  by  fire  communicated  from  the  thrasher,  and  re- 
sulting from  continuing  to  run  it  without  the  consent  of  the  owner  of  the  grain, 
and  in  his  absence,  after  an  increase  in  the  violence  of  the  wind,  would  make 
it  apparent  to  an  ordinarily  prudent  man  that  there  would  be  danger  of  firing 
the  stacks  of  grain  by  continuing  to  thrash  while  the  wind  was  so  blowing: 
Collins  V.  Oivseclose,  ^  Ind.  414.  A  porcelain  factory,  or  furnace  of  any  kind 
requiring  great  heat  in  its  operation,  is  dangerous  to  adjoining  property,  and 
requires  a  degree  of  care  in  its  management  proportionate  to  its  danger;  and 
it  is  negligence  on  the  part  of  the  owner  of  such  a  factory  to  leave  bis  kiln  nn* 
attended  from  the  time  he  ceases  feeding  the  fires,  if  the  heat  is  very  grea^ 
nntil  the  kiln  cools,  requiring  from  twelve  to  fifteen  hours;  and  if,  dnring 
this  time,  the  factory  takes  fire  from  ths  kiln,  and  the  factory  in  tun  oom* 
munioates  the  fire  to  an  adjoining  saw-mill,  and  destroys  ift^  ths  MnMr  W  lbs 
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faolory  is  IUU«  is  damagMt  Hautk  ▼.  ffenumdet,  41  La.  Asn.  992L  When 
CNM  B«g1lg<Mitly,  bat  AOoidMitelly,  stte  his  building  on  fir*,  and  the  fira,  by 
foraa  aC  a  violaai  wind,  ii  oarried  to  tlia  building  of  auotbar.  tbo  party  firit 
aatiiog  tho  lira  ia  not  liabla  for  tbo  damage  oansod  thereby  to  another.  The 
wind,  mmI  not  negligeaoa,  ia  tbo  proximata  oanea  of  tha  damage:  Pwfujfl' 
wimia  Oo.  T.   WAUMt,  M  Ind.  IC;  fiO  Am.  Rep.  71. 

Charing  Land,  —  The  general  propoaitiooe  of  law  above  aet  forth  havebeeo 

anlToraally  applied  to  actions  far  damages,  arising  from  the  spread  of  fira 

kindled  to  oloar  land.    The  owner  or  ooenpant  of  land  has  an  undeniable 

right  t«  bam  the  fallow  and  wood  thereoa,  in  accordance  with  thacnatom  of 

the  ooantry,  for  the  purpose  of  bringing  the  land  into  cultivation.     A  fira 

kindled  for  this  pnrpoae  ia  lawful,  and  tha  owner  or  occupant  upon  r/hosa 

laad  it  •riginatea  ia  not  liable  for  the  damages  to  another  caused  thereby, 

ia  tba  abaonoa  of  some  act  or  default,  or  aome  other  circumstance  making 

tha  aot  of  atarting  the  fire  negligent  in  itself:  Qarnier  t.  Porter,  80  Gal.  105; 

MiUer  T.  MarUn,  16  Mo.  508;  57  Ain.  Rep.  242;  Clark  t.  Foci,  8  Johns.  421; 

BenneU  t.  SeuU,  18  Barb.  347;  Fahn  ▼.  ReichaH,  8  Wis.  235;  76  Am.  Dec. 

237;  RuneU  t.  Reagan^  34  Mo.  App.  242;  KahU  ▼.  Hobtin,  30  Mo.  App.  472. 

When  a  privata  person  seta  fire  to  his  fallow,  wood,  or  timber  for  the  pnr^ 

poea  of  bringing  his  land  into  cultivation,  and  the  wind  rises,  causing  tha 

flames  to  aproad,  and  communicate  the  fire  to  his  neighbor's  land,  and  the  cropa 

ar  other  property  of  the  latter  are  thereby  destroyed,  no  action  will  lie  with* 

eat  proof  of  negligence  or  misconduct  on  the  part  of  the  person  buililing  tha 

ire.    Tha  mere  fact  that  it  was  set  in  a  dry  time  does  not  of  itself  establish 

negligence:  Stewart  ▼.  HawUy,  22  Barb.  619;  Sweeney  v  .Merrill,  33  Kan.  216; 

5  Am.  St.  Rep.  734;  AverUt  r.  Murrell,  4  Jones,  323.     Nor  does  the  fact 

that  tha  person  kindling  the  fire  left  home  without  leaving  any  one  to  watch 

tha  fire,  and  waa  absent  when  the  adjoining  property  was  burned,  show 

osgltgence  or  carelessness  on  his  part,  if  ha  had  no  reason  to  apprehend  a 

sudden  change  in  the  weather  and  the  rising  of  the  wind  at  the  time  he  left 

home:  GaUun§  t.  Barger,  44  Barb.  424.     No  presumption  of  negligence  arises 

from  the  mere  fact  of  the  fire,  and  the  burden  of  proof  is  always  upon  the 

plaintiff  to  show  that  there  was  negligence  in  kindling  the  fire,  or  want  of 

due  care  in  aeeking  to  control  its  communication  to  adjoining  property: 

Aargjt  T.  RobUns,  62  Me.  289;  BaeMder  ▼.  Heagan,  18  Me.  32;  McCuUy  t. 

Otorie,  40  Pa.  St  399;  80  Am.  Dec.  584. 

V>^s<M>n  of  Netjligenee  iBfor  ike  Jury,  —  The  question  of  negligence  is  one  of 
fact  for  the  jnry  to  determine,  and  the  proper  subject  of  inquiry  is,  Did  tha 
person  starting  the  fire  use  soch  care,  caution,  and  diligence  as  a  prudent  and 
ressonabltf  man  would  have  exercised  under  the  circumstances  to  prevent  dam- 
age to  others?  Dewey  ▼.  Leonard,  14  Minn.  153;  McCully  v.  Clarke,  40  Pa.  St. 
399;  80  Am.  Dec.  584.  In  Catr<m  r.  NUJtoU,  81  Mo.  80,  51  Am.  Rep.  222, 
the  court  said:  "  A  farmer  has  an  undoubted  right  to  sot  out  a  fire  in  order 
to  prepare  hia  land  for  cultivation,  and  if  he  does  so  with  the  requisite  degree 
of  care,  and  prudently  manages  the  same  after  it  is  set  out,  he  cannot  be 
held  liable  for  any  accidental  or  unavoidable  injury  occasioned  thereby; 
and  the  burden  is  on  him  who  avers  that  such  fire  was  negligently  kindled 
ar  earelessly  msnaged  to  prove  such  negligence  or  want  of  care.** 

Oae  who  purposely  starts  a  fire  upon  his  own  premises,  for  the  purpose  of 
dearing  it  or  fitting  it  for  tha  plow,  must  eertainly  use  ordinary  care  to  con* 
■as  it  to  his  own  land,  and  to  prevent  its  spread  to  or  upon  the  land  of  otliersf, 
•a  their  iajnry  ar  damage:  Hanlon  v.  Ingram,  1  Iowa,  108;  Hrtoey  v.  Nonrae, 
U  Ma.  966;  Dtwey  v.  Leonottf,  14  Minn.  153;  Johnacn  v.  Barber^  5  Oilm. 
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425;  60  Am.  Dee.  410;  aad  although  a  penoa  mmj  bum  IIm  gnat  and  rtob- 
Ue  on  his  own  land,  ho  is  not  at  Ubeit/todoso^  to  tha  injniy  of  hia  neigfabar 
bj  spread  of  the  fire^  when,  on  aoeonnt  of  tiia  tima»  manner,  or  cinam- 
atanoeiy  it  woald  appear  probable  to  an  ordinaril/  reaeoaable  mai^  azeraa- 
ing  due  oantiony  that  each  danger  to  othen  might  follows  Dno^T.  Leononi^ 
14  Minn.  1S9L  But  if  dne  diligenoe  It  need  in  firing  the  land,  and,  notwith- 
•tendings  on  account  of  inevitable  aoeident^  the  fire  escapee^  to  tho  injury  of 
an  adjoining  owner,  the  partj  setting  tiio  fire  is  not  liable:  MiUer  ▼.  JiartiM, 
10  Mo.  008;  67  Am.  Dee.  242.  Qenee  it  is  negligenoe  to  set  firo  to  mbbuh 
or  brash  on  one's  land  while  the  wood  eat  off  the  land,  and  belooging  to 
another  person,  is  lawfully  lying  thereon,  without  giring  thelattirna  oppor- 
tunity to  remore  it:  Jordan  t.  Wuati,  4  Gratt,  161;  47  Am.  Deeu  790L  Bat 
it  seems  that  after  giving  reasonable  notice  to  the  owner  of  the  wood  of  an 
intention  to  bum  the  brush,  and  to  remoTO  the  wood,  the  owner  of  the  land 
may  fire  the  brush  thereon  without  being  liable  for  any  consequent  injury  to 
the  wood  still  remaining:  BenneU  t.  ScvU,  18  Barb.  347. 

/niftmees  (^  lAahiUty*  -*  Setting  fire  to  a  ]og*heap  on  a  calm  morning,  in 
dry  weather,  within  a  few  yards  of  a  fence,  and  connected  therewith  hf  a 
dead  pine  tree  and  dry  rubbish,  by  which  the  fire  is  communicated  to  adjoin- 
ing property,  is  such  negligence  as  will  make  the  party  eetting  the  fire  liable 
in  damages  to  the  adjoining  owner:  OarreU  t.  Freeman^  6  Jonea^  78L  8o 
when  a  party  makes  a  fire  for  a  necessary  purpose  upon  or  near  the  gronnda 
of  another,  but  negligently  leaves  it  with  combustible  material  about  it,  and 
the  fire  spreads  and  destroys  adjacent  property,  the  party  starting  the  fire  is 
liable  in  damages:  CUland  T.  Thornton,  43  CSaL  437.  When  an  owner  of  land 
sets  fire  to  logs  thereon  in  a  particularly  dry  season,  and  the  land  is  ooTored 
with  other  combustible  matter,  which,  catching  fire  from  the  loprs,  communi- 
cates it  to  an  adjoining  woodland,  such  owner  is  negligent,  and  liable  in  dam- 
ages, although  the  day  before  the  fire  was  set  there  had  been  a  heavy  rain, 
which  the  indications  of  the  weather  showed  might  continue,  but  instead,  it 
came  off  dry  and  hot,  and  a  wind  springing  up,  the  fire  so  spread  to  the  ad- 
jacent land,  notwithstanding  all  dne  exertion  to  subdue  it:  ffa^9  t.  MUletf 
70  N.  Y.  1 12.  When  the  party  kindling  the  fire  is  negligent  in  eetting  it 
out,  or  in  guarding  it  at  any  time  before  a  violent  wind  communicates  it  to 
neighboring  land,  he  is  liable,  although  after  the  tire  is  so  eanied,  it  is  beyond 
human  control  until  the  adjoining  property  is  destroyed:  Bewqf  ▼.  Ifoune, 
54  Me.  250.  In  such  case  due  diligenoe  by  back-firing,  in  an  ^ort  to  save 
the  adjacent  property,  will  not  relieve  the  party  from  the  result  of  his  negli- 
genoe  in  starting  the  fire:  Sweeneff  v.  Merrill,  38  Kan.  210;  6  Am.  St.  Be|k 
734.  When  the  fire  is  negligently  started,  the  fact  that  it  was  carried  lai> 
tber,  and  upon  other  property,  by  the  springing  up  of  a  high  and  unusual 
wind  will  not  break  the  continuity  of  tho  fire,  so  as  to  relieve  the  party 
starting  it  from  liability:  Tyltr  v.  Ricamort^  87  Va.  400.  A  man  who  negli* 
gently  sets  fire  on  his  own  land,  or  negligently  keeps  it  after  it  is  kindled,  ii 
liable  for  any  injury  done  by  its  spreading  or  communication  to  adjoining 
property,  whether  through  the  air  or  along  the  ground,  and  whether  he  might 
or  might  not  have  reasonably  anticipated  the  particular  manner  and  direction 
in  which  it  is  actually  communicated:  HigQinB  v.  Dewqf,  107  Mass.  404;  9 
Am.  Rep.  03.  So  in  cases  where  fire  is  negligently  eet,  but  is  not  immedi- 
ately communicated  to  the  property  destroyed,  but  is  eommnnieated  freis 
one  piece  of  property  to  another,  until  it  reaches  the  property  destroyed, 
causal  connection  wiU  only  cease  when,  between  the  negligenoe  and  the  duh 
age^  an  object  is  interpoeed  which  would  have  prevented  the  injury  if  das 
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care  had  been  taken.  Hence»  when  a  fire  originates  !n  oarelesanen  of  ih« 
party  kindlins  it»  and  is  carried  directly  by  a  material  force,  whether  wind* 
the  law  of  graritation,  combnstible  matter  existing  in  a  state  of  nature,  or  n 
mnning  stream,  to  the  adjoining  property,  and  destroys  it,  the  party  starting 
the  fire  is  answerable  for  the  loss:  Kuhn  t.  JewiU^  32  N.  J.  £q.  647;  Krippner 
▼•  Biebl,  28  Minn.  189.  If,  in  any  case,  negligenoe  on  the  part  of  the  party 
setting  the  fire  is  shown,  the  adjoining  owner  is  entitled  to  recover  all  dam- 
ages  sustained  thereby,  and  no  more,  whether  the  negligence  be  gross  or  only 
ordinary:  Barnard  v.  Poor,  21  Pick.  378,  In  actions  to  recover  for  damages 
to  adjoining  property,  arising  from  the  spread  of  fire  negligently  kindled  by 
one  on  his  own  land,  the  opinion  of  persons  experienced  in  clearing  land  by 
fire,  that  there  was  no  probability  that  afire  set  ont  under  the  oironmstances 
as  described  by  the  witnesses  wonld  hare  spread  to  the  adjoining  land,  is 
inadmissible,  for  the  reason  that  the  subject  does  not  call  for  expert  syideoce^ 
and  is  within  the  oommon  knowledge  of  the  jury:  Higghu  ▼.  J)ewe^,  107 
Mass.  496;  9  Am.  Rep.  63;  Fergumn  t.  HubbtU.  97  N.  Y.  607;  49  Am.  Repw 
644. 

XtndUnff  Fire  upon  Land  of  Another,  ^Ovk%  who  negligently  sets  firs 
to  land  which  does  not  belong  to  him  is  liable  for  all  the  proximate  con* 
sequences  of  his  wrongful  aot»  both  to  owner  of  the  land  upon  which  the  firs 
is  started,  or  to  the  owner  of  property  upon  that  land,  and  also  to  the  owner 
of  any  other  property  to  which  the  fire  may  spread.  Hence,  when  a  party 
makes  a  fire  for  a  necessary  purpose,  as  for  a  camp  fire,  upon  or  near  the 
land  of  another,  but  negligently  leaves  it  surrounded  by  combustible  ma- 
terial, and  it  spreads  to  adjacent  property,  the  party  bnilding  the  fire  is 
liable  for  all  damages  caused  by  it:  CUUind  r,  T/wrnton,  43  Cal.  437;  BiaseU 
T.  Booker,  16  Ark.  306.  In  such  case,  negligence  on  the  part  of  the  builder 
of  the  fire  seems  to  be  presumed,  and  the  burden  to  disprove  it  is  upon  hinii 
in  order  to  relieve  himself  from  liability. 

BUUtUory  LiahUity.  ^Th^  liability  of  a  person  for  kindling  a  firs  upon 
his  own  laud  or  the  land  of  another  is  fixed  by  statute  in  some  of  the  statsib 
Thus  the  Connecticut  statute  providing  that  "every  person  who  shall  set 
fire  to  any  land,  that  shall  run  upon  the  land  of  any  otiier  person,  shall  pay 
to  the  owner  all  the  <^mages  done  by  such  fire,"  contemplates  a  case  where 
fire  is  set  on  the  land  of  one  person,  and  from  there  runs  upon  the  land  of 
another,  and  not  where  the  fire  is  set  upon  the  land  injured:  Qrannk  ▼• 
Cwnmingt,  25  Conn.  165.  But  it  is  not  necessary  that  the  fire  should  ma 
along  the  ground  in  a  continuous  or  traceable  course  upon  another's  land, 
bnt  its  spreading  there  in  any  ordinary  mode,  through  natural  causes,  is 
within  the  statute:  Aperv,  Starhey,  30  Conn.  304.  When  a  person  is  author^ 
iaed  by  statute,  as  in  Illinois,  to  fire  a  prairie  at  certain  tiroes,  he  is  bound, 
even  when  acting  within  the  provisions  of  the  statute,  to  use  every  precan* 
tion  in  reason  to  prevent  injury  to  others;  and  in  actions  to  recover  for 
injury  done  by  such  fire  the  plaintiff  need  only  show  that  defendant  set  the 
fire  that  caused  it,  and  the  burden  of  proof  is  then  on  the  defendant  to  show 
excuse  or  justification  for  setting  the  fire:  Johnton  v.  Barber,  5  Oilm.  425; 
60  Am.  Dec  416;  Burton  v.  McCUUan,  2  Scam.  434.  So  in  Iowa,  a  person 
-  setting  fire  to  a  prairie  at  any  time,  except  between  the  1st  of  May  and  ths 
1st  of  September  in  each  year,  is  absolutely  liable  for  damages  caused  by  its 
escape  onto  the  premises  of  another,  regardless  of  the  question  of  diligenos 
«sed  to  control  it:  Conn  v.  May,  36  Iowa,  241 ;  ThcAum  T.  CttmjMIt  80  Iow% 
t38.  Bat  the  kindling  of  a  fire  in  a  cultivated  field  is  not  within  fhs  mean- 
iBg  of  such  statutes  BruniU  v.  Hopkins,  42  Iowa,  429.    89  undar  tba 
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•taiaie,  ob«  who  fntentioaally  aod  directly  seti  a  pimirio  <m  fire  is  alwatatiAy 
lia(>le  for  tho  damage  tiiBtained  by  aeighboriBg  property:  Hunt  t.  ffmam, 
S5  Kan.  210.  In  Miisoari,  %  penos  who  eeti  fire  aroaad  his  farm,  wbether 
it  ia  iDoIosed  or  not,  does  to  at  bia  own  peril,  and  if  it  spreads  and  eanses 
damage  to  another,  he  is  liable  nnder  the  statute,  no  matter  what  may  bare 
been  his  motive:  tHnley  ▼.  Langdon^  12  Ma  ISO.  In  North  QiroliDa,  one 
intending  to  fire  his  woods  most  give  written  notice  of  his  intention  to  bis 
neighliors,  as  provided  by  statute;  and  in  an  action  for  damages  nnder  the 
statute  for  willfully  firing  defendant's  woods,  by  which  plaintiff's  woods 
were  burnt,  the  setting  the  fire  without  notice  is  the  ground  of  the  aetioB, 
and  by  a  waiver  of  such  notice  the  plaintiff  will  lose  his  cause  of  actica: 
Lamb  t.  Shan,  04  N.  C.  684;  Itobertttm  v.  Khrhy,  7  Jones,  477.  And  if  the 
firing  of  the  woods  is  necessary  for  the  protection  of  property,  no  caose  of 
action  for  damages  arises  under  the  statute.  But  whon  it  is  admitted  that 
the  w^kkIs  were  fired  without  giving  the  statutory  notice,  and  without  abso- 
lute necessity  for  protection  to  property,  the  presumption  arises  that  ths  firs 
was  set  willfully,  and  the  defendant  will  not  be  allowed  to  show  that  he  used 
reasonable  care  in  setting  the  fire,  and  reasonable  diligence  to  prevent  il 
from  spreading  to  adjoining  lands:  lAimb  v.  Sioan,  04  N.  OL  634. 

Fire  to  Produce  MoUve  Power.  —  A  person  engaged  in  mannfacturing,  or 
who  employs  fire  for  the  purpose  of  generating  steam  as  a  propelling  power, 
or  for  any  other  purpose,  under  circumstances  which  make  it  especially  dan- 
gerous to  others,  is  bound  to  use  at  least  such  ordinary  oars  and  skill  as  a 
reasonable,  prudent  man  would  exercise  under  the  circumstances  to  prevent 
fire  upon  his  own  premises,  and  to  prevent  it  from  spreading  to  the  property 
of  others  in  case  it  acoidentally  starts  on  the  premises  where  it  is  first  uaed  for 
generating  steam.  A  failure  to  exercise  such  care  is  negligence,  and  creates 
liability  for  injury  to  or  destruction  of  neighboring  property  caused  thereby. 
Negligence  is  not  presumed  from  the  mere  fact  of  the  escape  of  fire,  but  muel 
be  proved,  and  what  constitutes  negligence  is  a  question  of  fact  for  the  jury 
to  decide  under  the  circumstances  of  each  particular  case:  Hoyt  v.  Jeffers,  90 
Mich.  181:  Read  v.  Mwu,  34  Wis.  315;  Atkinaon  v.  Goodrich  Tnmsportatiou 
Co.,  60  Wis.  141;  60  Am.  Rep.  362;  Oagg  v.  VeUer,  41  Ind.  228;  13  Am. 
Bep.  3-J2;  Adams  v.  Yoiint;,  44  Oiiio  St.  80;  68  Am.  Rep.  789;  ^aiic4  v. 
Hernandez,  41  La.  Ann.  992;  Bnrbank  v.  BetM  Steam  Milt  ^.,  76  Me.  373; 
36  Am.  Rep.  400.  A  person  whO|  in  generating  steam  by  means  of  fire, 
also  uses  chimneys  or  smoke-stacks  to  convey  the  smoke,  sparks,  and  cinders 
away  from  the  fire  must  also  exercise  a  high  degree  of  care  in  providing  the 
latest  and  best  appliances  in  general  use  to  prevent  the  conveyance  of  fire  by 
means  of  sparks  or  cinders  to  other  property;  otherwise  he  is  guilty  of  negli* 
gence,  and  must  respond  in  damages:  Laioton  v.  Oiles,  90  N.  G.  374;  Hinds  v. 
Barton,  26  N.  Y.  544.  A  failure  to  use  any  spark-arrester  on  such  stove- 
pipe or  chimney  is  negligence  which  will  render  the  owner  liable  for  any 
damage  to  surrounding  property  caused  thereby:  TeaU  v.  Barton,  40  Barb. 
137;  or  if  the  spark-catcher  used  is  defective,  the  owner  is  so  liable:  Alpern 
V.  ChurcJUU,  63  Mich.  607;  Mouat  Lumber  Co.  v.  WUmore,  16  OoL  136. 
The  owner  is  bound,  in  adopting  appliances  and  methods  to  check  the  flow 
of  sparks,  not  only  to  adopt  means  calculated  to  avert  the  danger,  but  all 
methods  and  appliances  which,  in  the  progress  of  science  and  improvement, 
have  been  shown  by  experience  to  be  the  best,  and  which  are  in  general  nae: 
Hoift  V.  J^ers,  80  Mich.  181;  Read  v.  Morse,  34  Wis.  316.  In  one  case,  at 
leasts  it  has  been  decided  that  the  burden  of  showing  due  care  and  diligence 
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mmd  Ui*  jam  •!  Improved  ftpplianoM  to  preheat  the  tpread  of  fim  if  «pon  tho 
AafondMiti  Immdm  w.  GUu,  M  N.  a  374. 

DmmageM,  Wktd  itoMMroAft.  —  One  who  negltfentlj  aUowi  a  iiro  to  start 
•■d  iproad  is  liabla  lor  ali  damages  of  whioh  hi«  nogligonee  is  tho  proxiinato 
camOi  Tbaa  where  the  communication  of  Ore  to  the  property  of  another  is 
4iie  to  negligenee  in  allowing  it  to  start  or  escape,  and  the  burning  of  such 
property  carries  the  fire  to  the  property  of  another,  and  the  burning  of  tho 
latter  oanses  the  burning  of  still  other  property,  and  so  on,  the  party  first 
guUty  of  negligence  is  liable  for  all  damage  done,  in  the  absence  of  some  in- 
terYoniug  cause  which  spreads  the  fire,*or  the  negligence  of  some  third  per* 
■oo  in  failing  to  stop  its  progress;  and  the*  remoteness  of  the  property  so 
bamed  from  tho  place  where  the  tire  had  its  origin  has  nothing  to  do  with 
the  liability  of  tho  negligent  party:  Hiiyt  ▼.  Jfffers,  80  Mich.  181;  Adams  ▼« 
Totuig,  44  Ohio  St.  80;  68  Am.  Rep.  789.  Whether  negligence  on  the  part 
of  the  person  first  allowing  the  fire  to  escape  is  the  proximate  cause  of  all 
tho  resulting  damage  or  not  is  a  question  of  fact  for  the  jury  to  determine: 
Adanu  ▼.  Young,  44  Ohio  St  80;  58  Am.  Rep.  789. 

Bailee  noi  JAable  for  Fire,  —  A  bailee  for  hire,  either  as  a  warehouseman 
or  otherwise,  is  only  required  to  exercise  ordinary  care  and  diligence  in  re- 
spect to  the  property  in  his  possession;  and  if  it  is  destroyed  by  fire  without 
his  fault  or  negligence,  he  cannot  be  held  liable  for  its  loss:  Lancaster  Mills  v, 
MercharUs'  CoiUm  Press  Co,,  89  Tenn.  1 ;  24  Am.  St.  Rep.  586;  Vincent  v.  Battier, 
SI  Tex.  77;  98  Am.  Dee.  616;  HyUtnd  v.  Paul,  33  Barb.  241;  BatcheU  t. 
OUmm,  13  Ala.  687;  24  Ala.  201;  Irons  v.  KeiUner,  51  Iowa,  88;  33  Am.  Rep. 
119;  Jones  ▼.  HaicheU,  14  Abi.  743;  MackUn  ▼.  Frazier,  9  Bush,  3;  Francis 
y.  Oastleman,  4  Biltb,  282;  BusmU  ▼.  Koehier,  66  111.  459.  The  mere  fact  that 
goods  are  destroyed  by  fire  while  in  the  custody  of  a  bailee  for  hire  does  not 
of  itself  afford  any  presumption  of  negligence:  Laneasttr  MiUs  t.  Merd^ants* 
OoUam  Prm  Oo^  89  Teaii.  1;  24  Am.  St.  Rep.  686. 
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BuBSiTBHir — Appltoation  ov  Seouritt.  —  When  a  creditor,  holding  sev* 
oral  notes  against  his  debtor,  with  notice  that  one  of  them  is  signed 
by  a  surety,  takes  a  mortgage  from  the  debtor  as  security  for  all  the 
notes,  without  any  designation  as  to  the  application  of  the  proceeds  of 
the  security,  he  has  a  right  to  apply  such  proceeds  in  payment  of  the 
notes  other  than  the  one  secured  by  the  contract  of  suretyship,  and 
greatly  exceeding  in  amount  the  value  of  the  security;  and  if,  before 
the  maturity  of  the  mortgage,  and  after  accepting  a  deed  to  the  land 
vpon  which  it  is  given,  the  creditor  sells  the  land,  and  so  applies  the 
proceeds,  the  surety  is  not  thereby  damaged,  and  remains  liable  on  the 
•oto  signed  by  him  ss  surety. 

louenraHir — Rxuuu  ov  Surbtt — Right  to  SuBROOATioir.  —When  tho 
jontraot  between  the  surety  and  the  creditor  provides  for  the  retention 
of  securities  receiTod  either  from  the  surety  or  the  principal  debtor,  a 
departare  from  the  terms  of  such  contract  releases  the  surety,  whether 
to  bk  dotrinent  or  not;  but  when  the  surety's  right  depends  upon  the 
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dooMM  of  fabrogattoB,  and  when  the  ••oarily  ii  not  i^MeWed  vote 
any  oontraot  to  which  the  mrety  is  »  pvtj»  tho  reloftso  of  a  Iimi  Hpos 
property  by  whioh  it  it  rendered  nnaTailing  to  tho  payment  of  the  daib^ 
,  furnishes  a  defense  to  the  surety  only  to  the  extent  of  the  vslae  of  the 
lien  thus  lost* 

WWiam  Qowan^  and  AiliMon  and  Vanee^  for  the  appat 
lante. 

Avery  Brothers  and  WaUhj  for  the  respondent. 

Montgomery,  7.  This  action  was  bronght  to  recover  the 
amount  due  on  a  promissory  note,  purporting  to  be  signed  bj 
defendant,  and  payable  to  the  order  of  one  George  Van  Wag- 
ner. The  note  bore  date  June  11, 1885,  was  due  seven  months 
from  date,  and  was  given  for  $118,  with  interest. 

The  defendant  denied  the  execution  of  the  note  nnder  oath, 
and  offered  testimony  tending  to  show  that  he  had  given  a 
note  for  eighteen  dollars  to  Van  Wagner,  and  that  this  note 
was  given  for  Van  Wagner's  accommodation,  and  that  the 
plaintiff  had  notice  that  the  note  which  he  had  in  fact  given 
to  Van  Wagner  was  signed  for  his  accommodation,  and  that 
the  defendant  was  a  surety.  The  plaintiffs  did  not  denj 
knowledge  of  the  fact  that  the  defendant  was  a  surety  of  Van 
Wagner,  but  did  offer  testimony  tending  to  show  that  the  note 
in  suit  was  not  a  forgery,  but  was  executed  by  defendant 
The  plaintiffs  also  had  other  notes,  signed  by  different  parties, 
and  indorsed  by  Van  Wagner,  in  all  amounting  to  $2,586.96. 

On  October  5,  1885,  Mrs.  Van  Wagner,  wife  of  Greorge  Van 
Wagner,  executed  a  mortgage  upon  real  estate  belonging  to 
her,  to  secure  these  notes,  which  mortgage  was  to  become  due 
one  year  from  its  date.  Among  the  notes  so  secured  was  the 
one  now  in  suit 

On  November  12, 1885,  Mrs.  Van  Wagner  executed  to  plain- 
tiff Noble  a  deed  of  the  same  property.  The  evidence  as  to 
the  consideration  for  this  deed  is  conflicting.  Mrs.  Van  Wag* 
ner  claims  that  the  consideration  was  notes  amounting  to  nine 
hundred  dollars,  which  her  husband  had  discounted  with  the 
plaintiffs,  and  also  the  note  in  suit,  which  she  says  they  agreed 
to  send  her  on  the  execution  of  the  deed.  The  plaintiffs,  on 
the  other  hand,  claim  that  they  agreed  to  give  her  nine  hun- 
dred dollars  in  notes,  which  she  herself  had  discounted  at  the 
bank,  and  that  they  refused  to  give  up  the  Murphy  note. 
Plaintiffs  subsequently  sold  the  land,  realizing  thereon  onlj 
about  three  hundred  dollars,  which  was  the  full  value  of  the 
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interest  covered  by  the  mortgage  and  conveyed  to  them  hy 
the  deed. 

The  court  durected  a  verdict  for  the  defendant,  and  plaintiffs 
bring  error. 

It  will  be  seen  that  the  two  queetionB,  —  1.  Whether  the 
note  was  the  note  of  the  defendant;  and  2.  Whether,  by  the 
arrangement  with  Mrs.  Van  Wagner,  the  note  was  paid, —  were 
disputed  questions  of  fact;  and  if,  upon  the  finding  of  these 
facts  as  the  testimony  of  the  plaintiffs  would  have  warranted, 
they  would  have  been  entitled  to  recover,  the  case  should  have 
been  sent  to  the  jury.  The  defendant  claimed,  however,  that, 
according  to  the  testimony  of  the  plaintiffs,  the  defendant  was 
discharged. 

According  to  the  plaintiffs'  testimony,  the  mortgage  was 
taken  as  collateral  security  for  all  the  notes  held  by  plain- 
tiffs, including  Murphy's.  It  is  well  settled  that  where  a 
creditor  receives  moneys  from  his  debtor  he  may  apply  the 
same  upon  any  one  of  the  debts  which  he  may  select.  The 
theory  of  the  plaintiffs  is,  that  the  security  was  given  to  cover 
all  the  notes  in  their  hands,  and  that  they  subsequently,  with 
the  consent  of  the  parties  giving  the  security,  applied  the 
amount  realized  upon  the  security  to  the  payment  of  other 
hotes  than  that  now  in  suit.  This  they  would  have  the  clear 
right  to  do,  unless  the  surety  acquired  such  a  right  in  the  se- 
curity the  moment  it  was  given  as  precluded  the  plaintiffs 
from  dealing  with  the  same  in  the  manner  in  which  they  did: 
Blair  v.  Carpenter^  75  Mich.  167;  Shelden  v.  Bennett,  44  Mich. 
634;  Wood  v.  Callaghan,  61  Mich.  402;  1  Am.  St.  Rep.  597. 
But  it  is  equally  clear  that  the  plaintiffs,  receiving  the  security 
in  the  manner  in  which  they  did,  without  any  designation 
from  the  debtor  of  a  particular  note  upon  which  the  proceeds 
of  the  security  should  be  applied,  had  the  right  to  apply  the 
entire  proceeds  upon  notes  other  than  that  upon  which  the 
defendant  was  surety:  Oaston  v.  Barney^  11  Ohio  St  606; 
Hanson  v.  Manley,  72  Iowa,  50;  Mathews  v.  Switzler^  46  Mo. 
801;  Northern  Nat.  Bank  v.  Lewie,  78  Wis.  475.  The  language 
of  the  court  in  Oaston  v.  Barney,  11  Ohio  St  506,  applies  to 
the  facts  of  this  case:  ^  The  surety  was  no  party  to  this  ar- 
rangementi  and  had  no  right  to  control  its  terms.  His  prin- 
cipals were  dealing,  not  with  his  property,  but  their  own. 
The  claims  received  by  the  creditor  became,  in  his  hands,  a 
collateral  security  for  the  payment  of  the  notes  generally; 
and  the  surety  has  no  right  to  ask  that  the  creditor  shall  not 
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be  allotted  the  full  benefit  of  hie  own  yigiUnoe  ":  Wood  ▼. 
Callaghan,  61  Mich.  403;  1  Am.  St  Rep.  597. 

But  it  is  contended  that  by  accepting  a  deed  of  theee  prem- 
ises, and  converting  the  property  into  moneyi  the  plaialiffii 
cut  off  the  surety's  right  to  subrogation.  This  right  to  sub- 
rogation is  not  one  depending  upon  the  contract^  but  opoo 
equitable  principles.  In  any  case,  where  the  contract  between 
the  surety  and  the  creditor  provides  for  the  retentioa  of  se- 
curities received  either  from  the  surety  or  the  principal  debtor, 
undoubtedly  a  departure  from  the  terms  of  such  contract 
would  release  the  surety,  whether  shown  to  be  to  his  detriment 
or  not;  but  where  the  surety's  right,  as  in  this  case,  depends 
upon  the  doctrine  of  subrogation,  and  where  the  security  is 
received  not  under  any  contract  to  which  the  surety  is  a  party, 
the  rule  is  well  settled  that  the  release  of  a  lien  upon  property 
by  which  it  is  rendered  unavailing  to  the  payment  of  the  debt 
furnishes  a  defense  to  the  surety  only  to  the  extent  of  the  valoe 
of  the  lien  thus  lost:  Brandt  on  Suretyship,  sees.  370,  873, 
375,  and  cases  cited;  Colebroke  on  Collateral  Securities,  sec. 
289.  As  in  this  case  the  plaintiffs  had  the  right  to  apply  the 
proceeds  of  the  mortgage  received  by  them  to  the  extinguisk- 
ment  of  the  debts  represented  by  notes  other  than  that  signed 
by  defendant,  amounting  to  many  times  the  value  of  the  se* 
curity,  it  follows  that  the  defendant  could  not  have  been 
damnified  by  the  plaintiffs'  appropriation  of  the  mortgaged 
property. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

SORRTBBIP  —  OONSTRUariOV    OT    COHTBAOT    OV— SlTBRT,    WnDI    DS- 

OHAROKU.  —  When  a  creditor  enters  into  any  ralid  eon  tract  with  the  prinol- 
pal  debtor,  without  the  asftent  of  the  miretj,  where^  tlie  fiabQi^  of  the 
•iirfty  ii  injanoatly  affected,  each  contract  diecharRee  the  iarety:  8€oM  v. 
/'ii/ier,  110  N.  0.  811;  28  Am.  8t  Rep.  688,  and  extended  note,  in  whieh  the 
cases  discnssing  what  ▼ariation  from  the  terms  of  the  contract  of  mretyahtp 
will  discharge  the  surety  are  collected.  Every  enretj  hae  a  right  to  stand 
upon  the  strict  terms  of  his  obligation,  and  his  liability  is  not  to  be  extended 
by  implication:  ShrfJUr  v.  Natieihofer,  I3S  IIL  636;  S8  Am.  8t  Repw  CSi^ 
and  note;  note  to  Price  ▼.  Dime  Sav.  Bank,  7  Am.  St  Rep.  872.  Where  oae 
signs  a  negotiable  instrument,  perfect  on  its  face,  as  surety  for  another,  upon 
a  condition  known  only  to  the  maker,  who  is  thereby  made  the  agent  of  the 
surety,  the  surety  will  be  lia)>le,  even  if  such  oondition  it  not  complied  with, 
unless  notice  of  the  oondition  is  giren  to  the  psjeei  JVnsIm*  ▼.  AUm^  S 
8.  a  229. 

8uBiTT8nF  —  AmiOATiON  or  pATMurri.  —  The  holder  of  seriral  vapsii 
notes,  some  secured  and  others  unsecured,  may,  in  the  absence  of  any  agree 
ment  or  direction  as  to  the  application  of  payment^  apply  the  money  azal^ 
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mrtHf  to  the  payment  of  any  one  of  tho  Qote8»  and  it  not  bound  to  a  pro  rata 
Application  of  it:  Wood  ▼.  CaUaghan,  61  Mioh.  402;  1  Am.  St  Rep.  597»  and 
note.  Whero  a  creditor  hoUU  several  demands  against  the  principal  debtoif^ 
emder  *U  of  which  attach  mente  have  been  issued  and  levied,  he  has  no  right 
to  iasiet  that  the  creditor  shall  first  apply  the  proeeeds  of  the  attaohment  to 
tko  satisfaetiott  of  the  (lemaad  secured  by  the  indorsement:  Morrison  v.  CiU' 
mens'  NaL  Bank,  65  N.  U.  253;  23  Am.  St.  Rep.  39,  and  note.  See  note  to 
Fragkr  T.  tjanahan^  17  Am.  St.  Rep.  5l8.  See  San  AtUonh  NaL  Bank  ▼• 
Blocker^  T!  Tex.  73,  in  which  it  was  held  that  ooUateral  security  given  for 
<me  debt  el  a  partnership  after  the  debt  has  been  paid  cannot  be  retained 
io  eeonre  another  debt  doe  from  one  d  the  partaere  as  principal  and  the 
«lh«r  partner  ae  seeurity. 
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|91  MlCHIOAV,  670L) 

HvNioiPAL  BoNpB — lasuAHCB — VALiDnT.  —  When  the  power  to  tssno 
water-works  bonds  is  vested  in  a  village  conncil,  such  bonds  are  not  bind* 
mg  npon  the  village  nntil  its  conncil  has  met  at  a  legal  meeting  and 
voted  toissne  the  lfends»'or  anthoriied  their  issue. 

lIuKioirAL  Bo.'tsa— IssuAHCK— Vaudftt.  —  When  the  power  to  issno 
water-works  bonds  is  vested  in  a  city  oonncil,  a  resolation  of  each  conn* 
oil  authorizing  its  president  and  derk  to  sign  snoh  bonds  confers  no 
anthof ity  opon  snch  officers  to  tssne  and  dispose  of  the  bonds  After  sign* 
ing  them. 

lIvvMsiFAL  BoMBflo^  DiTBims  AOAiiisr.  —  Purchaser  of  mvnioipal  wateib 
works  bonds  is  bound  to  take  notice  of  tfie  law  nnder  which  they  aro 
issued,  and  of  the  records  of  the  city  issning  them,  and  when  snoh  records 
disclose  that  they  were  not  issned  in  Compliance  with  law,  the  par* 
•hAser  takee  them  at  his  perils  imd  tiiey  arenol  binding  against  the  ci^. 


Oeorge  P.  Stom  and  A.  W.  Seottf  for  the  appellant. 

T.  W.  WhUney^  Wkn^r  and  Drapit^  and  KMy  A  &afi,  for 
the  respoadeni. 

LoNQ,  J.  This  is  an  action  bronght  to  recoyer  the  amount 
of  interest  due  upon  a  series  of  municipal  coupon  bonds,  al- 
leged to  have  been  executed  and  issued  by  the  defendant. 
The  suit  was  commenced  hy  declaration,  in  which  were  set 
forth  copies  of  the  bonds  and  coupons  upon  which  recovery  is 
sought.  Under  the  plea  of  the  general  issue,  the  defendant 
gave  notice  that  it  would  show  on  the  trial  that  if  said  bonds 
and  coupons  were  signed  and  sealed  by  the  defendant's  law- 
ful agents,  they  were  so  signed  and  sealed  coUusively  and 
fraudulently  by  said  agents  and  one  Robinson,  a  representa- 
tive agent  of  the  Toledo,  Saginaw,  and  Muskegon  Railway 
Company;  and  that  the  defendant  would  insist  that 
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bonds  and  coupons  were  never,  by  authority  of  any  vote  of  th# 
constituted  authorities  of  said  defendant,  dehvered  or  trans- 
ferred to  any.  person  upon  valid,  valuable,  or  good  considerii- 
tion,  but  that  the  said  bonds  and  coupons  were  delivered  wiUi- 
out  warrant  or  authority  to  the  aforesaid  agent  of  said  railway 
company  by  the  fraud  and  collusion  of  defendant's  agents  and 

said  Robinson.  ^  r  -jt        a  -.a-«. 

The  defendant,  after  the  issue  made  as  aforesaid,  and  after 
one  trial  had  been  had,  and  on  March  21, 1890,  by  permieBiott 
of  this  court  {Portamouih  Sav.  Bank  v.  Hart,  83  Mich.  646), 
filed  an  affidavit  in  the  cause,  denying  under  oath  the  execu- 
tion of  the  bonds  and  coupons  in  suit. 

The  cause  was  tried  before  the  court  withont  a  jury,  and 
the  court  made  the  following  findings  of  fact  and  law:— 

"  1.  That  on  the  eighteenth  day  of  November,  1886,  a  oom- 
mittee  of  the  common  council  of  the  village  of  Ashley  reported 
to  the  council  that  the  probable  cost  of  water-works  would  be 
about  nine  thousand  dollars;  that  on  the  eighteenth  day  of 
November,  1886,  a  resolution  was  passed  by  the  common 
council,  calling  a  special  meeting  of  the  legal,  qualified  voters 
of  the  village,  to  be  held  on  the  twenty-ninth  day  of  Novem- 
ber, 1886,  at  the  depot  in  the  village,  for  the  purpose  of  voting 
upon  the  question  of  bonding  the  village  to  the  amount  of 
eight  thousand  five  hundred  dollars  for  water-works.  The  res- 
olution recited  that  the  said  bonds  should  be  issued  as  fol- 
lows: Seventeen  bonds,  of  five  hundred  dollars  each,  payable, 
first  bond,  January  1, 1892,  and  one  bond  annually  thereafter, 
with  interest  at  six  per  cent  annually  on  the  whole  amount 
unpaid.  The  said  resolution  further  directed  the  clerk  to  give 
notice  of  the  time  and  place  for  the  registration  of  voters  as 
provided  by  statute.  The  notice  of  such  special  election  was 
given  by  the  clerk  of  the  village  by  posting  notices  of  the 
same,  showing  the  purpose  for  which  it  was  called,  in  three 
public  places  in  said  village.  Said  notices  were  so  posted  on 
the  eighteenth  day  of  November,  1886. 

•  2.  That  pursuant  to  said  notice,  a  special  election  was 
neld  on  the  twenty-ninth  day  of  November,  1886,  and  at  such 
•erSh^i    "^  J®^^'''''  ^^  bonding  the  village  for  water-works,  as 

sulted^n  ^venLT^'"^  ^'''"  ^^^  ®*™®'  ^"  ^^^^  ~'  *"**  ^ 

**  8.   That    ftJ^  ^^  votes  for  the  proposition  and  one  against 

tion  that  the^    ^^arda  the  common  council  passed  a  resolu- 

iaod.  P'^aident  and  clerk  sign  up  the  bonds  so  author- 
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''4.  No  other  authority  waa  given,  and  there  is  no  record 
that  there  waa  any  one  authorized  to  dispose  of  the  bonds  to 
Any  person.  While  the  ostensible  purpose  of  this  action  was 
to  build  a  system  of  water-works,  it  was  understood  by  the 
inllage  council,  and  generally  by  the  people  of  the  village,  that 
the  real  object  was  to  give  the  bonds  to  the  railroad  company 
that  was  then  proposing  to  build  a  road  from  Muskegon  to  Ash- 
ley, as  a  bonus  for  building  the  road.  But  there  is  nothing  in 
the  public  records  of  the  village  which  discloses  that  the  bonds 
were  issued  for  any  other  purpose  excepting  for  water-works. 

^6.  That  pursuant  to  the  said  action  of  the  council,  a  set 
of  bonds  aggregating  the  sum  of  eight  thousand  five  hundred 
dollars  (in  accordance  with  the  vote  and  action  of  the  coun- 
cil) were  prepared,  there  being  seventeen  of  the  bonds,  of  five 
hundred  dollars  each^  a  copy  of  which  is  as  follows:  — 

•#«Na. •  1600. 

"*  Stats  of  Michioan. 

** '  Village  of  Ashley.  County  of  Gratiot 

**  *  The  village  of  Ashley,  in  the  county  of  Gratiot  and  state 
of  Michigan,  hereby  acknowledges  itself  indebted  in  the  sum 
of  five  hundred  dollars,  lawful  money  of  the  United  States  of 
America,  bearing  interest  at  the  rate  of  six  per  cent  per  an- 
num from  the  date  hereof,  payable  annually,  and  said  sum  of 
money  the  said  village  of  Ashley  promises  to  pay  to  the  holder 
thereof  on  the day  of ,  A.  D.  18 — ,  the  interest  afore- 
said to  be  paid  annually,  according  to  the  interest  coupons 
hereto  attached,  and  both  principal  and  interest  payable  at 
the  treasurer's  office  of  the  village  of  Ashley. 

^  *  This  bond  is  issued  in  pursuance  of  the  statutes  of  the 
state  of  Michigan  and  a  resolution  of  the  trustees  of  the  vil- 
lage of  Ashley,  and  was  authorized  by  a  legal  vote  of  the  qual* 
ified  voters  of  said  village,  at  m  meeting  held  November  29, 
A.  D.  1886. 

**  *  In  testimony  whereof,  we,  the  undersigned  officers  of  the 
village,  being  authorized  to  execute  this  obligation  in  its 
behalf^  have  hereunto  set  our   signatures  this  first  day  of 

December,  A.  D.  1886.  ^  * ^  President. 

•«  * ,  Clerk.' 

^6*  That  in  pursuance  and  by  yirtue  of  the  authority 
granted  by  the  common  council  or  board  of  trustees,  the  presi- 
dent and  clerk  proceeded  to  sign  the  full  number  and  amount  of 
said  bonds  (seventeen),  and  they  were  then  by  the  president,  in 
pursuance  of  the  understanding  hereinbefore  mentioned,  sent 

AM.  8c  Hit.,  Vol.  XXX.  —  8S 
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to  a  bank  at  Toledo,  Ohio,  and  there  deposited  to  the  order  of 
the  said  president  of  the  village,  his  understanding  being  thai 
the  said  bonds  should  be  turned  oyer  to  the  said  railroad  com- 
pany, whenever  the  same  was  completed,  to  the  said  village  of 
Ashley. 

*'  7.  That  after  the  bonds  were  so  deposited,  the  president 
of  the  said  railroad  made  efforts  to  negotiate  the  same,  but, 
claiming  that  owing  to  the  cheap  appearance  of  the  bonds,  and' 
the  fact  that  they  were  payable  at  the  treasurer's  office  of  tbe 
village,  his  efforts  were  unsuccessful,  thereupon  he  proonred  a 
new  set  of  bonds  to  be  prepared,  and  sent  or  personally  de- 
livered them  to  the  president  of  the  village,  with  a  request 
that  they  be  signed  and  substituted  for  the  first  set;  and  there- 
upon the  president  of  the  village  and  one  O.  E.  Gibson,  who 
was  the  village  clerk  at  the  time  the  first  set  of  bonds  were 
executed,  but  whose  term  of  office  had  then  expired,  and  who 
had  removed  from  the  village  of  Ashley,  and  whose  successor 
had  been  elected  and  duly  qualified,  executed  the  new  set  of 
bonds,  without  the  direction  or  knowledge  of  the  village  oounciL 

**  8.  That  after  the  bonds  were  so  executed,  the  president 
of  the  village  took  them,  and  on  the  following  day,  which  was 
March  28,  1887  (they  having  been  signed  and  sealed  on  Sun- 
day), left  them  with  the  express  company  in  Ashley,  to  be 
sent  to  the  Toledo  Trust  and  Loan  Company,  of  Toledo,  Ohio, 
there  to  be  held  subject  to  the  order  of  the  village,  it  being 
the  understanding  of  the  village  president  that  the  bonds  were 
to  be  delivered  to  the  railroad  president  upon  tbe  completion 
of  said  railroad  to  Ashley. 

*'  9,  Said  bonds  were  in  the  possession  of  Robinson,  the 
president  of  the  railroad,  on  March  30,  1887;  but  there  is  no 
evidence  as  to  how  they  came  to  his  possession,  nor  is  there 
any  evidence  showing  what  was  done  with  the  bonds  by  the 
express  company  after  they  were  delivered  to  it  at  Ashley. 

*'  10.  That  the  railroad  had  not  been  completed  to  the  vil- 
lage of  Ashley,  aforesaid,  at  the  time  the  said  railroad  presi* 
dent  procured  the  second  set  of  bonds. 

*'  11.  No  action  was  ever  taken  by  the  village  council  or 
trustees  authorizing  the  execution  of  the  latter  set  of  bonds, 
and  the  same  was  done  by  a  secret  agreement  between  the  said 
Robinson  and  the  president  of  the  village,  acting  as  abovs 
stated,  and  without  the  knowledge  of  the  village  eounciL 

^  12.  At  the  time  the  said  second  set  of  bonds  were  so  exe- 
cuted, the  first  set  of  bonds  were  still  in  existencci  and  still  in 
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•aid  bank|  subject  to  the  order  of  the  president  of  the  said 
Tillage;  but  were  deposited  there  for  the  purpose  and  with  the 
intent  heretofore  stated. 

'*  18.  After  the  second  set  of  bonds  had  been  signed  and 
had  come  into  Robinson's  hands,  as  above  stated,  the  president 
of  the  village  had  the  bonds  first  issued  returned  to  the  village 
of  Ashley,  and  they  were  taken  by  him  and  one  of  the  trustees, 
and  secretly  burned.  The  bonds  were  procured  and  destroyed 
by  the  president,  as  above  stated,  after  April  1,  1887.  The 
following  are  copies  of  bond  No.  1  and  coupon  No.  1  of  the 
series  upon  which  this  suit  is  brought,  and  the  balance  of  the 
bonds  and  coupons  in  suit  are  in  the  same  words  and  figures 
as  those  here  shown,  excepting  as  to  the  numbers  of  the  same 
and  the  dates  and  times  of  payment:  — 

**Nal.  1500.00. 

^^'Thb  United  States  of  America. 

^' State  of  Michigan,  County  of  Gratiot,  Village  of  Ashley. 

"  *  Water-works  Bond. 
**  ^  Know  all  men  by  these  presents,  that  the  village  of  Ash- 
ley,  Gratiot  County,  state  of  Michigan,  is  indebted  to  and 
promises  to  pay  to  the  bearer  the  sum  of  five  hundred  dollars, 
in  lawful  money  of  the  United  States  of  America,  at  the  Wayne 
County  Savings  Bank,  in  the  city  of  Detroit,  Michigan,  on  the 
first  day  of  January,  A.  D.  1892,  with  interest  thereon  at  the 
rate  of  six  per  cent  per  annum,  payable  annually  on  the  first 
day  of  January  of  each  year,  upon  the  presentation  and  de- 
livery of  the  proper  coupon  hereto  annexed,  signed  by  the 
president  and  clerk  of  said  village,  at  said  Wayne  County 
Savings  Bank,  in  the  city  of  Detroit,  for  the  payment  of  which 
sum  and  interest  the  said  village  is  hereby  held  and  firmly 
bound,  and  its  faith  and  credit  are  hereby  pledged. 

*'*This  bond  is  one  of  seventeen  bonds,  amounting  in  the 
aggregate  to  eight  thousand  five  hundred  dollars,  issued  by 
the  village  of  Ashley,  Michigan,  for  the  purpose  of  building 
water*works,  under  authority  conferred  by  the  laws  of  the  state 
of  Michigan,  and  was  duly  authorized  by  a  majority  of  the 
legal  voters  of  said  village  at  an  election  held  Noveml>er  29, 
1886.  And  it  is  hereby  certified  and  recited  that  all  acts, 
conditions,  and  things  required  to  be  done  precedent  to  and 
in  the  issuing  of  said  bonds  have  been  properly  done,  hnp- 
pened,  and  performed  in  regular  and  due  form  as  required  by 

law. 
** '  In  testimony  whereof,  we,  the  undersigned  officers  of  the 
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Tillage  of  Ashley,  being  duly  authorized  to  execute  ibis  obli- 
gation on  its  behalf,  have  hereunto  set  our  signatures,  and 
caused  the  seal  of  said  village  to  be  hereunto  affixed,  this  first 
day  of  December,  1886,    ^*  *  Wm.  A.  Chittenden,  Presidents 
[seal]  *' '  O.  B.  6iBSf>N,  Clerk.* 

« '  Coupon  No.  1.  $90.0a 

*^  *  January  1,  1888,  the  village  of  Ashley,  county  of  Gratiot^ 
and  state  of  Michigan,  will  pay  to  the  bearer  thirty  dollars  at 
the  Wayne  County  Savings  Bank,  in  Detroit,  Michigan,  being 
the  interest  due  that  day  on  bond  No.  1,  issued  December  1^ 
1886.  **  *  Wm.  a.  Chittenden,  President. 

« •  O.  B.  Gibson,  Clerk.' 

^  14.  That  the  plaintiff  is  the  bona  fide  owner  and  bolder 
of  said  bonds,  having  purchased  the  same  in  the  open  mar- 
ket, in  good  faith,  for  value,  without  notice  of  the  object  and 
purpose  of  their  issue,  or  of  the  acts  of  the  officers  of  the  vil- 
lage, except  as  is  shown  by  the  public  records  of  said  village 
and  the  recitals  on  the  face  of  the  bonds. 

^*  15.  That  at  the  time  of  the  commencement  of  this  suit 
there  was  due  and  unpaid  on  said  bonds  the  sum  of  $510, 
with  interest  thereon  at  six  per  cent  per  annum  from  Janu* 
ary  1,  1888. 

*U6.  I  find,  as  conclusions  of  law,  that  the  said  bonds 
were  issued  without  authority  of  law. 

^'  16  a.  I  find  that  no  person  or  officer  was  ever  authorised 
to  sign  or  issue  the  bonds  upon  which  this  action  is  based. 

*'16  b.  I  find  that  the  president  of  the  village  had  no  au- 
thority to  deliver  or  in  any  manner  dispose  of  either  the  first 
or  second  set  of  bonds. 

^  17.  I  find  that  the  officers,  at  the  time  they  signed  the 
same,  were  acting  without  the  authority  of  the  village,  and 
without  authority  of  law,  and  that  the  said  bonds  are  abso- 
lutely void,  and  that  the  plaintiff  cannot  recover. 

^Judgment  for  the  defendant  is  hereby  ordered. 

**  S.  B.  Daboll,  Circuit  Judge.** 

Judgment  was  rendered  upon  said  findings  in  favor  of  de- 
fendant on  September  2,  1891. 

After  these  findings  were  filed  in  the  cause,  plaintiff's  coun- 
sel requested  the  court  to  find  further,  as  follows:  **  1.  That 
the  name  of  O.  E.  Gibson  was  put  upon  the  bonds  in  question 
because  it  was  deemed  necef>sary  that  the  names  should  ap- 
pear as  they  were  on  the  first  set,  and  that  they  should  cor- 
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respond  with  the  officers'  names  as  they  were  at  the  time  the 
first  set  were  made.  2.  That  at  the  time  the  bonds  in  suit 
were  made,  signedi  and  sealed,  the  said  O.  B.  Gibson  had 
possession  of  the  seal  of  said  village,  and  was  acting  as  clerk 
of  said  village,  at  the  request  of  the  village  officers.^' 

The  plaintiff  also  excepted  specifically  to  certain  of  the 
findings  made  as  follows:  **  1.  To  so  much  of  the  seventh  find^t 
ing  of  the  court  as  finds  that  at  the  time  the  bonds  in  suiH 
were  executed  the  successor  of  O.  B.  Oibson  had  been  elected 
and  duly  qualified,  and  that  said  bonds  were  executed  with* 
out  the  direction  or  knowledge  of  the  village  council,  as  not 
being  supported  by  the  testimony.  2.  To  so  much  of  the 
eighth  finding  of  the  court  as  finds  that  the  bonds  in  suit 
were  left  with  the  express  company  in  Ashley,  to  be  sent  to 
the  Toledo  Trust  and  Loan  Company,  as  not  being  supported 
by  the  testimony.  8.  To  the  finding  of  the  court  that  the  said 
bonds  were  issued  without  authority  of  law.  4.  To  the  find* 
ing  of  the  court  that  no  person  or  officer  was  ever  authorized 
to  sign  or  issue  the  bonds  on  which  this  action  is  brought.  5. 
To  the  finding  of  the  court  that  the  president  of  the  village 
had  no  authority  to  deliver  or  in  any  manner  dispose  of  either 
the  first  or  second  set  of  bonds.  6.  To  the  finding  of  the  court 
that  the  officers,  at  the  time  they  signed  the  same,  were  act- 
ing without  the  authority  of  the  village,  and  without  author- 
ity of  law,  and  that  the  said  bonds  are  absolutely  void." 

The  requests  for  further  findings  and  the  exceptions  to  the 
findings  made  constitute  the  claimed  errors,  which  have  been 
fully  argued  in  this  court 

The  several  exceptions  taken  to  the  refusal  of  the  court  be- 
low to  make  other  and  additional  findings  of  fact  and  law, 
and  the  exceptions  to  the  seventh  and  eighth  findings  made 
by  the  court,  need  not  be  considered,  as  we  think  the  plain* 
tiff's  case  must  stand  or  fall  upon  one  question,  and  that  is^ 
whether  the  president  of  the  village  had  authority  to  deliver 
the  bonds  in  controversy^  or  the  right  in  any  manner  to  dis- 
pose of  them. 

The  findings  made  by  the  court  below  are  supported  by  the 
testimony  returned  that  while  the  ostensible  purpose  of  is- 
suing these  bonds  by  the  village  was  to  build  a  system  of 
water-works,  yet  it  was  Understood  by  the  people  of  the  village 
and  its  officers  that  the  real  object  was  to  give  the  bonds  as  a 
inmuM  to  the  railroad  company  that  was  then  purposing  to 
build  a  road  from  Muskegon  to  Ashley.    This  was  well  under* 
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8tood  by  the  village  officers  to  be  unlawful,  and  that  bonds  so 
issued  would  be  void  upon  their  face.    The  efifbrt  was  made 
by  the  people  of  the  village  and  the  offioers  in  the  call  for  the 
election  by  which  the  bonds  were  to  be  voted,  and  in  the  pro- 
ceedings by  the  village  trustees,  to  cover  up  the  real  purpose 
for  the  issuing  of  the  bonds,  and  the  records  from  beginiUDg 
to  end  disclose  a  lawful  purpose  for  which  they  were  to  be 
issued, — that  is,  the  construction  of  the  water- works, — so 
that  parties  purchasing  would  have  no  means  of  ascertaining 
from  the  records  the  real  object  of  the  issue.    These  first 
bonds  recited  that  they  were  made  payable  at  the  treasurer's 
office  of  the  village  of  Ashley,  and  that  they  were  issued  in 
pursuance  of  the  statutes  of  the  state  of  Michigan  and  a  reso* 
lution  of  the  trustees  of  the  village  of  Ashley,  and   were 
authorized  by  the  legal  vote  of  the  qualified  voters  of  said 
village  at  a  meeting  held  November  29, 1886.    The  first  issoe 
was  destroyed  by  the  president  of  the  village,  but  by  whose 
authority  does  not  appear.    Mr.  Chittenden  was  president^ 
and  in  his  testimony  says  that  the  bonds  were  destroyed  and 
new  ones  issued  for  the  reason  that  the  first  set  was  made 
payable  at  the  office  of  the  village  treasurer,  and  they  oould 
be  better  disposed  of  if  made  payable  at  a  bank,  and  that  the 
second  issue  was  made  payable  at  the  Wayne  County  Savings 
Bank,  in  the  city  of  Detroit.    The  second  issue  of  the  bonds 
was  signed  by  the  president  and  clerk  of  the  village  some 
time  in  March,  1887,  after  the  term  of  office  of  the  village 
clerk  had  expired,  and  his  successor  had  been  elected.    The 
bonds  were  dated  back  to  the  date  of  the  first  issue,  bat  con- 
tained different  recitals  than  the  other  bonds,  both  as  to  place 
of  payment  and  the  fact  that  all  acts  and  things  neceesary 
to  be  done  had  been  done  and  performed  as  required  by  law. 
These  second  bonds,  upon  their  face,  were  regular,  and,  if  the 
recitals  were  true,  were  of  valid  issue;  but  there  is  nothing 
upon  this  second  set  to  show  that  the  president  and  clerk  of 
the  village  ever  had  authority  to  sign  them,  or  to  deliver  any 
of  them  for  any  purpose  whatever. 

The  village  records  were  put  in  evidence,  from  which  it  ap- 
pears that  a  resolution  was  passed  December  1, 1886,  as  f(d- 
lows:  — 

**  Resolved,  by  the  common  council  of  the  village  of  Ashley, 
now  in  session,  that  the  president  and  clerk  be  authorised  to 
sign  the  bonds  of  the  village  for  water-works;  said  bonds 
those  voted  for  by  the  councilmen  at  the  meeting  held  Novem- 
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ber  18y  1886,  also  by  the  legal  voters  at  the  speoial  election 
held  November  29,  1886." 

This  is  the  last  resolution  passed  by  the  council  in  refer* 
enoe  to  these  bonds;  and  it  nowhere  appears  from  the  records 
of  the  village  that  any  authority  was  ever  conferred  upon  the 
president  and  clerk  to  deliver  the  bonds  to  any  person  or  for 
any  purpose  whatever,  or  to  issue  new  bonds  in  place  of  those 
destroyed.  The  mere  signing  of  the  bonds  did  not  bind  the 
village  to  the  payment  of  them.  They  were  still  incomplete, 
and  remained  in  the  hands  of  the  village,  subject  to  the  direo* 
tion  and  control  of  the  council.  The  village  council  was  the 
only  power,  under  the  statutes,  which  had  authority  to  direct 
the  issue  or  delivery  for  the  purposes  for  which  the  bonds 
were  executed.  No  direction  whatever  was  given  by  it  to  de- 
liver the  bonds,  and  until  authority  was  given  by  the  council, 
the  president  had  no  more  power  to  dispose  of  them  than  a 
stranger  to  the  proceedings;  and  a  disposition  of  them  by  the 
president  would  not  confer  upon  the  holder  any  greater  right 
to  enforce  payment  than  though  they  were  stolen  from  the 
village  treasury.  The  public  can  act  only  through  authorized 
agents,  and  it  is  not  bound  until  all  who  are  required  to  par- 
ticipate in  what  is  to  be  done  have  performed  their  respective 
duties:  Brovon  v.  Bon  Homme  Co.^  S.  D.,  July  8, 1890;  46  N.  W. 
Rep.  173. 

In  Burson  v.  HwrUingtofiy  21  Mich.  415,  4  Am.  Rep.  497, 
this  court  laid  down  the  doctrine  that  there  can  be  no  such 
thing  as  an  innocent  purchaser  of  negotiable  paper  which 
never  had  an  inception  by  delivery.  It  was  said:  '*  As  a  gen- 
eral rule,  a  negotiable  promissory  note,  like  any  other  written 
contract,  has  no  legal  inception  or  valid  existence  as  such 
until  it  has  been  delivered  in  accordance  with  the  purpose 
and  intent  of  the  parties." 

The  supreme  coujt  of  Wisconsin  followed  the  above  rule  in 
the  case  of  Chipman  v.  Tucker^  38  Wis.  43,  20  Am.  Rep.  1; 
and  it  was  there  said,  citing  from  Chief  Justice  Dixon,  in 
Walker  v.  EbeH,  29  Wis.  197,  9  Am.  Rep.  548:  "The  inquiry 
in  such  cases  goes  back  of  all  questions  of  negotiability,  or  of 
the  transfer  of  the  supposed  paper  to  a  purchaser  for  value, 
before  maturity,  and  without  notice.  It  challenges  the  origin 
or  existence  of  the  paper  itself,  and  the  proposition  is  to  show 
that  it  is  not  in  law  or  in  fact  what  it  purports  to  be,  namely, 
the  promissory  note  of  the  supposed  maker.  For  the  purpose 
of  setting  on  foot  or  pursuing  this  inquiry,  it  is  immaterial 
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be  allotted  the  full  benefit  of  hia  own  ▼igllance  ":  Wood  T« 
Callaghan,  61  Mich.  403;  1  Am.  St  Rep.  597. 

But  it  is  contended  that  by  accepting  a  deed  of  theae  prem- 
ises, and  converting  the  property  into  money,  the  plaintiBs 
cut  off  the  surety's  right  to  subrogation.  Tids  right  to  eab- 
rogation  is  not  one  depending  upon  the  contract^  bat  upon 
equitable  principles.  In  any  case,  where  the  contract  between 
the  surety  and  the  creditor  provides  for  the  retentioD  of  le- 
curities  received  either  from  the  surety  or  the  principal  debtor, 
undoubtedly  a  departure  from  the  terms  of  such  contract 
would  release  the  surety,  whether  shown  to  be  to  his  detriment 
or  not;  but  where  the  surety's  right,  as  in  this  case,  depends 
upon  the  doctrine  of  subrogation,  and  where  the  security  is 
received  not  under  any  contract  to  which  the  surety  la  a  party, 
the  rule  is  well  settled  that  the  release  of  a  lien  upon  property 
by  which  it  is  rendered  unavailing  to  the  payment  of  the  debt 
furnishes  a  defense  to  the  surety  only  to  the  extent  of  the  value 
of  the  lien  thus  lost:  Brandt  on  Suretyship,  sees.  370,  373, 
375,  and  cases  cited;  Colebroke  on  Collateral  Securities,  sec. 
289.  As  in  this  case  the  plaintiffs  had  the  right  to  apply  the 
proceeds  of  the  mortgage  received  by  them  to  the  eztinguisk- 
ment  of  the  debts  represented  by  notes  other  than  that  si 
by  defendant,  amounting  to  many  times  the  value  of  the 
curity,  it  follows  that  the  defendant  could  not  have  been 
damnified  by  the  plaintiffs'  appropriation  of  the  mortgaged 
property. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

SURRTSHIP  — OONSTRUCnOH    OT    COKTRAOT    OF— SlTBRT,    WmV    Dv- 

OHAROED.  —  When  a  creditor  enters  into  any  vftlid  oontraci  with  the  priaei* 
pal  debtor,  without  the  asftent  of  the  miretj,  whereby  the  UaliQity  of  the 
•iirety  ie  injnrioatly  affected,  rach  contraot  diecharRee  theiarety:  8ceM  v. 
J^Wt€r,  no  N.  0.  811;  28  Am.  St.  Rep.  688,  and  extended  note,  in  whieh  tlia 
cases  discussing  what  Yariation  from  the  terms  of  the  contract  of  raretyship 
will  discharge  the  surety  are  collected.  Every  surety  hae  a  right  to  ttattd 
upon  the  strict  terms  of  his  obligation,  and  his  liability  is  not  to  be  eziendeA 
by  implication:  SkrfJUf  r,  NadeUtofer,  13S  IlL  636;  S8  Am.  8t  Rep.  6211^ 
and  note;  note  to  Prk$  ▼.  Dime  8a9,  Bank,  7  Am.  St.  Rep.  372.  Where  ose 
signs  a  negotiable  instrument,  perfect  on  its  face,  as  surety  for  another,  upon 
a  condition  known  only  to  the  maker,  who  is  thereby  made  the  agent  of  the 
surety,  the  surety  will  be  lia)>le,  even  if  such  oondition  it  not  oomplied  with, 
unless  notice  of  the  oondition  is  given  to  the  payee:  JVnsIm*  v.  AUea,  IB 
B.  a229. 

SuRSTTSHiP  —  AmiOATioN  ov  Patmrmts.  —  The  holder  of  eeTtral  vapaid 
notes,  some  secured  and  others  unsecured,  may,  in  the  abeenoe  of  any  agree 
ment  or  direction  as  to  the  application  of  payment^  apply  the  money  •zcll^ 
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«ive)y  to  the  paynMnt  of  an/  oae  of  the  notes,  and  is  not  bonnd  to  a  pro  rata 
Application  of  it:  Wood  r.  CaUaffhan,  61  Mich.  402;  1  Am.  8t  Rep.  597»  and 
note.  Where  a  creditor  hoKU  several  demands  against  the  principal  debtor, 
«oder  *11  of  which  attachments  have  been  issued  and  levied,  he  has  no  right 
to  insist  that  the  creditor  shall  first  apply  the  proceeds  of  the  attachment  to 
the  satisfaelion  of  the  demand  secured  by  the  indorsement:  Morrison  v.  CUi* 
mens'  Nat.  Bank,  65  N.  U.  253;  23  Am.  St.  Rep.  39,  and  note.  See  note  to 
Fragier  v.  Lanahan^  Vt  Am.  St.  Rep.  518.  See  8a»  AtUonh  NaL  Bank  V. 
Bhebar,  77  Tex.  73,  in  which  it  was  held  that  ooUateral  security  given  for 
eno  debt  el  a  partnership  after  the  dehl  has  been  paid  oannot  be  retained 
io  aeonre  another  debt  dm  from  ono  ol  the  partaora  as  pfiaoipsl  and  tho 
«lh«r  partner  as  seenritj. 
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MvirioiPAL  BoNpB— lasuAHCB — VALiDirr.  —  When  the  power  to  issna 
water-works  bonds  is  vested  in  a  village  council,  such  bonds  are  not  bind* 
ing  ttpOtt  the  village  until  its  eonncU  has  met  at  a  legal  meeting  and 
voted  to  issoe  the  lfend%'or  anthoriied  their  issue. 

MuKioirAL  Bo.^sa— 'IssuAHCK^-VAUDrrr.  —  When  the  power  to  issue 
water-works  bonds  is  vested  in  a  city  council,  a  resolation  of  sach  conn* 
ctl  authorizing  its  president  and  derk  to  sign  such  bonds  confers  no 
authority  upon  such  officers  to  issue  and  dispose  of  the  bonds  after  sign* 
ing  them. 

MwimFAL  BoNBflo^ DBVBirras  AOAiiisr.— Purchaser  of  munioipal  watei^ 
works  bonds  is  bound  to  take  notice  of  tfie  law  under  which  they  are 
issued,  and  of  the  records  of  the  city  issuing  them,  and  when  such  records 
disclose  that  they  were  not  issued  in  oomplianca  with  law,  the  pur- 
ahaser  takee  them  at  his  perils  and  tbey  arenol  binding  against  the  d^. 

Ocarge  P.  Stom  and  A.  W.  Seottf  for  the  appellant. 

T.  W.  fP^ieney,  Winmr  and  Drmpir^  and  KMy  A  &afi»  for 
the  reepottdent. 

LoNQ,  J.  This  is  an  action  brought  to  recover  the  amount 
of  interest  due  upon  a  series  of  municipal  coupon  bonds,  al- 
leged to  have  been  executed  and  issued  by  the  defendant. 
The  suit  was  commenced  by  declaration,  in  which  were  set 
forth  copies  of  the  bonds  and  coupons  upon  which  recovery  is 
sought.  Under  the  plea  of  the  general  issue,  the  defendant 
gave  notice  that  it  would  show  on  the  trial  that  if  said  bonds 
and  coupons  were  signed  and  sealed  by  the  defendant's  law- 
ful agents,  they  were  so  signed  and  sealed  coUusively  and 
fraudulently  by  said  agents  and  one  Robinson,  a  representa- 
tive agent  of  the  Toledo,  Saginaw,  and  Muskegon  Railway 
Company;  and  that  the  defendant  would  insist  that  said 
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AonoN  by  the  plaintiff  against  the  defendant  to  recover 
damages  for  alleged  negligence  resulting  in  the  death  of  plain- 
tiff's husband*  The  trial  court  gave  a  peremptory  instraction 
for  the  defendant,  and  the  plaintiff  appealed.  Other  facts 
are  stated  in  the  opinion, 

Jayne  and  Watson^  for  the  appellant. 

Terger  and  Percy^  for  the  appellee. 

Woods,  J.  There  is  much  evidence  in  the  record  tending  to 
show  that  the  highway  at  the  point  where  plaintiff's  deceased 
husband  received  his  injuries  was  a  public  street  in  Greenville, 
and  we  have  no  reason  to  suppose  that  the  peremptory  in- 
struction of  the  court  below  had  any  relation  to  this  phase  of 
the  case. 

Let  us  examine  briefly  the  evidence  which  was  offered  for 
the  purpose  of  showing  negligence  in  the  municipality  in  per- 
mitting an  obstruction  for  a  long  while  in  the  public  street, — 
an  obstruction,  as  it  now  appears,  which  was  dangerous  to 
persons  passing  along  or  using  such  street. 

The  obstruction  was  erected  by  one  Pace  about  two  years 
before  the  injury  complained  of  occurred.  Whether  erected 
by  the  permission  of  the  municipality  does  not  appear  from 
the  record;  but  this  is  not  important,  since  the  city's  liability 
for  its  continuance  is  clear.  There  is  no  dispute  as  to  the 
knowledge  of  the  city  of  the  existence  of  the  structure  in  the 
street.  The  structure  was  a  tank,  holding  seventy  or  eighty 
barrels  of  water,  placed  on  a  framework,  which  was  itself 
placed  on  posts  from  four  to  six  feet  high  above  the  surface 
of  the  street  The  water  which  was  stored  in  this  tank  was 
used  for  street-sprinkling  purposes  and  for  consumption  by 
citizens.  It  was  immediately  in  the  street,  and  very  near  the 
base  of  a  levee  which  had  been  erected  across  the  west  end  of 
the  street  by  the  board  of  levee  commissioners.  To  this  tank 
directly  persons  using  the  river  water  were  accustomed  to 
come  for  their  supplies,  and  to  it  the  street-sprinkler  came 
directly  also.  Within  about  seventy  feet  of  the  tank  there 
were  two  coal-yards,  and  all  the  business  of  these  yards  was 
conducted  near  it.  Now  and  then  small  steamboats  landed 
at  the  foot  of  this  street,  and  fishing-vessels  sometimes  tied 
up  at  its  foot  also;  and  persons  from  such  boats  and  vessels 
passed  up  the  street  in  question,  and  by  this  tank,  from  the 
river.  Persons  on  foot  occasionally  used  this  particular  por- 
tion of  the  street  to  reach  the  levee. 
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This  tank,  thus  built  and  thus  situated  and  thus  used,  sud- 
denly fell  one  day  in  August,  1890,  and  in  its  fall  the  husband 
of  appellant — who  at  the  moment  was  under  it  —  received 
injuries  which  resulted  in  his  death.  The  immediate  cause 
of  the  fall  of  the  tank  was  found  to  be  the  breaking  in  two  of 
one  of  the  timbers  constituting  the  framework  upon  which 
the  tank  sat.  This  broken  piece  of  timber  was  found  to  have 
been  unsound, — '^  water-sobbed,"  as  the  witness  who  testified 
to  this  fact  characterized  it.  The  same  witness  had,  not  a 
great  while  before,  discovered  the  ''water-sobbed"  and  unsafe 
condition  of  this  piece  of  timber. 

We  agree  with  counsel  for  appellee  that  ordinary  care  over 
its  streets  is  the  measure  of  diligence  imposed  upon  munici- 
pal corporations,  and  that  they  are  not  insurers  against  injury 
to  persons  using  the  public  streets. 

We  do  not  dissent  from  the  elementary  principle  that  be- 
fore the  municipality  can  be  held  liable  for  injuries  resulting 
from  nuisances  or  defects  in  its  streets,  it  must  have  knowl- 
edge of  the  nuisance  or  the  defect,  and  its  danger.  Notice 
there  must  be,  to  charge  the  municipality,  but  this  notice  may 
be  actual,  or  constructive,  or  implied. 

Where  the  obstruction  is  created  by  the  city  itself,  or  where 
it  permits  an  obstruction  erected  by  another  in  its  streets,  it 
must  take  notice  of  such  defects  in  the  obstruction  as  ordinary 
care  will  discover.  The  structure  in  a  street,  to  every  part  of 
which  the  entire  public  has  the  right  of  free  access,  must  be 
erected  in  such  manner  and  from  such  materials  as  to  be 
reasonably  safe,  and  it  must  be  kept  in  this  safe  condition. 
Proper  repairs,  from  time  to  time,  are  as  much  the  duty  of 
the  city  as  a  safe  structure  originally. 

Inseparably  connected  with  this  statement  is  another,  viz., 
that  a  municipality  is  liable  for  injury  resulting  from  its  de- 
fective structures,  where,  by  reasonable  diligence,  it  might 
have  acquired  knowledge  of  such  defect.  The  common 
knowledge  of  mankind  is  chargeable  to  a  municipality  also. 
The  knowledge  of  the  action  of  the  elements  on  structures  of 
wood,  and  of  the  liability  of  timber  to  decay  under  certain  con- 
ditions, is  to  be  attributed  to  municipalities,  just  as  to  natural 
persons.  The  duty  of  the  municipality  to  exercise  ordinary 
care  to  detect  such  natural  decay,  and  to  guard  against  injuries 
therefrom,  follows  necessarily.  Recurring  now  to  the  facts 
put  in  evidence  to  show  the  appellee's  negligence  and  conse- 
quent liability,  we  are  of  the  opinion  that  the  city's  freedom 
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from  culpability  was  not  bo  manifestly  clear  as  to  leave  no 
room  for  differences  of  opinion  among  reasonable  men,  and 
therefore  that  the  question  of  appellee's  negligence  should 
have  been  submitted  to  the  jury. 

Was  the  deceased  free  from  contributory  negligence?  Was 
he  guilty  of  such  misuse  of  the  street  at  the  time  be  was  in- 
jured as  to  absolve  the  municipality  from  liability  in  any 
event?  The  deceased  was  engaged  in  preparing  in  this  open 
street  the  timbers  necessary  to  the  erection  of  a  dump  just 
beyond  the  levee,  in  the  river,  under  a  contract  with  the  city. 
He  had  been  engaged  in  that  work,  with  the  laborers  employed 
by  him,  for  two  weeks  or  more.  We  take  it  to  be  true  that 
the  city  had  the  same  right  to  occupy  such  part  of  the  street 
in  the  prosecution  of  this  public  work  as  might  be  convenient 
and  necessary,  in  the  same  manner  and  to  the  same  extent 
that  an  abutting  lot-owner  may  be  permitted  to  employ  a  part 
of  the  street  in  the  erection  of  a  building  upon  his  lot.  Pre- 
sumably, too,  the  deceased  was  using  the  street  with  the 
knowledge  and  under  the  permission  of  the  municipality. 
While  thus  lawfully  engaged  in  the  street,  the  deceased,  as 
an.  incident  to  his  work,  had  occasion  to  sharpen  a  saw;  and 
in  order  to  do  this  piece  of  work,  incident  to  the  main  enter- 
prise, he  placed  himself  for  a  few  minutes  under  this  tank,  in 
a  part  of  the  public  street,  there  being  no  apparent  danger 
from  the  structure,  and  while  so  situated  was  fatally  injured 
by  the  fall  of  the  tank.  Suppose  he  had  stood  outside  the 
edge  of  the  tank  while  engaged  in  his  incidental  work  of  saw* 
sharpening;  suppose  he  had  been  simply  standing  near  it, 
supervising  the  work  of  his  hands,  and  the  injury  had  occurred| 
—  would  he  have  been  so  clearly  guilty  of  contributory  negli- 
gence, or  such  misuser  of  the  street,  as  to  leave  no  room  for 
difference  of  opinion  as  to  his  culpability?  On  all  the  facts 
in  the  case  before  us,  can  it  be  affirmed  that  only  one  conclu- 
sion can  be  drawn  by  reasonable  men?  Would  all  reasonable 
men  certainly  draw  the  same  inference  of  contributory  negli- 
gence from  all  the  evidence  in  the  case?  Was  there  nothing 
material,  of  fact  or  inference,  as  to  which  reasonable  men 
might  not  honestly  differ? 

We  intimate  no  opinion  as  to  the  n^ligenoe  of  deceased, 
but  we  are  of  the  opinion  that  the  question  should  have  been 
submitted  to  the  jury. 

Reversed  and  remanded. 
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If  UNIOIPAL  OORPORATIONS^LlABILirr  T0&  UnSATB  CONDITION  OV  StBXBTB. 

— Ifmiioipai  oorporatioa  owm  duty  to  tiiose  who  use  its  streets  to  exoroise 
Ofdinaiy  care-to  make  them  safe  for  passage:  Anderaon  ▼.  Scut,  117  IncL  126; 
10  Am.  St.  Rep.  36;  but  is  not  a  gnaraotor  or  insurer  against  accidents:  Oo*" 
port  ▼.  Eoana,  112  Ind.  133;  2  Am.  St.  Rep.  164;  SheUey  ▼.  Austin^  74  Tex. 
608.  It  ronst  keep  its  streets  in  reasonably  safe  condition:  Alexander  t.  Bi(j^ 
Rapkis,  76  Mich.  282;  Champaign  t.  Jones,  132  111.  304;  MarseUlu  ▼.  How 
kund,  124  IlL  547;  that  is,  in  such  condition  that  those  who  are  using  them 
properly,  and  are  not  so  deficient  in  reasonable  prudence  and  ordinary  oare 
as  to  bring  injury  upon  themselves,  can  do  so  without  peril:  KniglUstown  T. 
Muagrovet  116  Ind.  121;  0  Aul  St.  Rep.  827.  The  duty  of  a  muuicipality 
ii  neasared  by  oircnmstanoes;  it  requires  much  greater  attention  to  the  con- 
ditioii  of  a  thronged  thoroughfare  in  a  populous  city  than  to  that  of  an  ordi- 
nary highway  running  through  a  sparsely  seitled  district,  and  not  along  what 
might  be  regarded  as  a  dangerous  piece  of  country:  Olasier  ▼.  Hebron,  131 
N.  T.  447.  Compare  Wfutjieid  v.  Meridian,  66  Miss.  670;  14  Am.  St.  Rep. 
6ML  As  to  the  liability  of  city  or  town  for  neglect  to  repair  streets,  see, 
generally,  notes  to  Browning  ▼.  Springfield,  63  Am.  Dec  350-367;  Weiaenherg 
T.  Appleton,  7  Aul  Rep.  43^  44. 

MuNiGOPAL  Corporations.  — Noticb  ov  DtrEcn  ni  Sntsira:  See  notes 
to  MonteMuma  ▼.  Wilson,  14  Am.  SL  Rep.  152;  Whitfield  ▼.  Meridian,  14  Am. 
St  Rep.  609;  Pettengill  ▼.  Yonkers,  16  Am.  St  Rep.  446;  Weisenberg  ▼.  Ap* 
'  pleton,  7  Am.  Rep.  43.  The  general  rule  is,  that  a  city  which  exercises  due 
ears  in  the  maintenance  of  its  streets  is  not  liable  for  injuries  caused  by  de- 
fects therein,  unless  it  has  either  actual  notice  of  such  defects,  or  the  con- 
structive notice  which  the  law  imputes  to  it  after  the  lapse  of  a  period  within 
which  knowledge  of  the  defects  might,  by  the  exercise  of  ordinary  diligence, 
have  been  obtained:  Denver  t.  Dean,  10  Col.  376;  3  Am.  St.  Rep.  694;  T'ur- 
aer  ▼•  Newburgh,  109  N.  Y.  301;  4  Am.  St.  Rop.  453;  Kansaa  City  ▼.  Brad- 
bmy,  45  Kan.  381;  23  Am.  St.  Rep.  731;  Bradford  t.  Mayor  cf  Anniston,  92 
Ala.  349;  26  Am.  St  Rep.  60;  Rodirfort  7.  AUleborough,  154  Mass.  140;  26  Am. 
St  Rep.  221;  Montezuma  ▼.  Wilson,  82  Ga.  206;  14  Am.  St  Rep.  150;  Wlut* 
neyr,  Lowell,  161  Mass.  212.  The  circumstances  of  each  case  must  determine 
wlieUier  oonstrnetiTe  notice  is  to  be  attributed  to  the  city:  Whitfield  ▼.  Meri* 
dkm,  66  Miss.  670;  14  Am.  St  Rep.  696;  Austin  T.  Ritt,  72  Tex.  391.  To  re- 
fuse  to  charge  the  jury  that  the  city  will  not  be  liable  for  injuries  caused  by 
defects,  an  less  there  is  evidence  showing  that  it  had  notice  of  such  defects,  is 
ground  for  roTorsal:  OaloesUm  ▼.  8mUh^  80  Tex.  69.  The  notice  received  must 
be  notioo  of  the  particular  defect^  and  not  merely  of  a  general  defectiTe  con- 
dition of  the  street  or  sidewalkx  Dundas  t.  Lansing,  76  Mich.  499;  13  Am. 
8t  Rep.  457.  To  make  knowledge  of  a  general  defect  equivalent  to  notice  of 
the  particular  one,  they  must  at  least  be  of  the  same  general  character,  or  the 
latter  a  osual  oonoomitant  of  the  former:  Sfielby  v.  Clagett,  46  Ohio  St  649. 
Where  injuries  are  caused  by  a  defective  sidewalk,  it  is  immaterial  by  whom 
or  by  what  authority  it  was  plaoed  in  position.  If  the  city  authorities  have 
notioe  of  a  defect  therein,  or  it  has  been  built  so  long  that  knowledge  is  pre- 
sumed, the  city  is  as  liable  as  though  the  sidewalk  had  been  built  by  its  ex- 
press authority:  Village  qfPonea  v.  Ci-attford,  23  Neb.  662;  8  Am.  St  Rep. 
144.  The  exeretse  of  that  ordinary  oare  which  b  required  involves  the  an- 
tidpatioa  of  defects  that  are  the  natural  and  legitimate  result  of  use  or 
iiiaiatis  inflnenoes^  or  where  the  corporation  had  means  of  knowledge  for  a 
soffioient  time  to  have  remedied  the  defect:  Denver  t*  Dean^  10  CoL  375;  3 
Am.  St  Rep.  694. 
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OcwTsiBurratT  Niouoxirci;  WHnr  ▲  QrasnoH  iob  thb  Just.  — A  «oiirl 
ouiiMik  My,  M  a  matfeer  oi  Uw,  that  it  appears  from  tlie  allagatioBa  ol  tha 
eompbuiit  that  tha  plaintiff  waa  guilty  of  oontribatory  negliganea,  milwi 
those  allegationa  ao  clearly  show  that  fact  that  thsra  eoald  be  no  rsasonabla 
ground  for  different  minds  arriring  at  diffBreat  condosions  npon  ths  qnestioai 
BoUetk  ▼.  SmitK  38  Minn.  14;  8  Am.  St.  Rep.  637.  In  othsr  words,  if  there 
may  pnssibly  be  a  differenee  of  opinion  aa  to  the  oonclnsion  to  be  drawn,  the 
plaintiff  is  entiUed  to  go  to  the  jnry:  Mpmumg  ▼.  Defroft  sf&  iZL  i^.  Odi,  84 
Mich.  03;  8  Am.  8t  Rep.  804;  Jfwffeni  T.  Bottom  efc  A  i?.  Oa*  80  Me.  02;  6 
Am.  St.  Eep.  161;  Weber  r.  Kamm  CUg  Cable  B*^  OtK,  IQQ  Ma,  19^;  IS  Aim. 
St.  Rep.  641;  Adorns  t.  /ran  OHfe  On,  78  Mich.  S71;  18  Am.  St  Rep.  441; 
Bma  ▼.  BhdgeU  ef&  Lmmber  Ok,  85  Mioh.  619;  94  Am.  St  Rep.  102;  Roddg 
T.  Mktomi  PadJU  Bf  Cbc,  104  Ma  234;  24  Am.  St  Rep.  383;  Malkmmr, 
Cedar  Bt^ide^  m  low^  4S9;  20  Am.  St  Rep.  438. 


JuLiBNNB  V.  Mayor  and  Aldbrmbn  of  Jaoksov. 

[09  Mimiseim.  tl] 

DOOS  RUNRIIVO  AT  LaHOI,  CllT  OrDIN AVOB  MAT  AUTHORBB   KllXnrO  M^ 

wrruouT  Nonos.  —  A  mnnioipal  oorpoFation  may,  in  the  azereise  of* 
the  police  power,  provide  by  ordinanoe  that  nnmnsled  dogs  mnning  at 
large  shall  be  killed.  Snoh  ordinance  does  notviolata  the  eonstitntional 
rights  of  the  owner%  althoogh  th^  property  is  destroyed  withoat  no- 
tice to  them. 
**  RuHNiNO  AT  Laror,"  MsAifnTQ  ov.  ^  A  dog  foand  in  a  street  of  a  eity^ 
unmuzzled^  and  nnaccompanied  by  its  owner,  is  deemed  to  be  '*  mnning 
at  large,"  within  the  meaning  oi  a  oity  ordinanoe  authorising  the  kilUng 
of  doga  so  fonnd,  and  may  be  lawfully  killed  by  a  police-officer,  althongh 
it  has  Jnst  escaped  from  confinement,  and  the  owner  is  in  pnraait  of  it 

Action  brought  in  a  justice's  court  to  recover  the  value  of 
a  dog,  which  was  alleged  to  have  been  unlawfully  killed  by  a 
police-officer  of  the  defendant  The  city  charter  conferred 
the  power  to  provide  for  the  confinement  and  destruction  of 
dogs  when  necessary,  and  a  city  ordinance  provided  that  be- 
tween certain  dates  mentioned  all  dogs  running  at  large  with- 
out a  muzzle  and  tag  should  be  destroyed  by  any  policeman 
of  the  city.  The  dog,  which  was  a  valuable  animal,  highly 
bred,  thoroughly  trained,  and  entirely  harmless,  was  killed  by 
the  officer  while  running  on  the  street,  unaccompanied,  and 
without  a  muzzle  or  tag.  The  owner  had  kept  the  animal 
upon  his  premises  securely  tied,  but  on  the  morning  on  which 
it  was  killed,  the  animal  broke  its  collar,  and,  without  the 
knowledge  of  the  owner  or  his  family,  leaped  over  the  fence 
and  wandered  down  the  street.  About  ten  minutes  after  the 
dog's  escape,  the  owner's  wife  discovered  that  it  had  gone,  and 
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started  in  pursuit,  intending  to  bring  it  back  to  the  yard,  and 
was  only  about  one  hundred  yards  away  when  the  dog  was 
allot*  It  was  admitted  that  the  officer,  in  killing  the  dog,  acted 
under  a  sense  of  his  official  duty.  The  plaintiff  recovered 
judgment  in  the  justice's  court,  but  on  appeal  to  the  circuit 
eourt,  judgment  was  rendered  for  the  defendant|  and  the 
plaintiff  appealed. 

Frank  Johnston^  for  the  appellant. 

/•  B.  Harris^  for  the  appellee. 

CoopsB,  J.  Though  the  plaintiff's  dog  was  not  permitted 
to  be  at  large  knowingly,  but  escaped  from  his  dose,  and  was 
soon  thereafter  followed  by  the  plaintiff's  wife  for  the  purpose 
of  returning  him  to  confinement,  he  was  nevertheless  *^  run« 
ning  at  large  "  within  the  meaning  of  the  ordinance  of  the 
city,  and  was  lawfully  killed  by  the  city  marshaL 

It  may  be  conceded  that  the  plaintiff  had  a  property  right 
in  the  animal,  and  might  have  recovered  his  value  as  against 
one  unlawfully  killing  him.  But,  of  all  property,  dogs  are 
-  more  peculiarly  the  subjects  of  police  regulations  than  any 
other  class.  They  are  very  generally  kept  and  considered 
of  value  because  of  their  tendency  to  revert  to  their  savage 
state,  and  to  attack  as  an  enemy  any  stranger  who  may  ap- 
proach them;  and  it  is  because  of  the  danger  to  the  public 
arising  from  these  instincts  that  they  are  so  often  and  so  gen- 
erally subjected  to  police  regulations,  especially  in  cities  and 
towns. 

It  is  held  with  great  unanimity  by  the  courts  that  regula- 
tions of  the  most  stringent  character,  and  the  most  summsiry 
proceedings  for  the  destruction  of  these  animals  kept  con- 
trary to  such  regulations,  are  entirely  within  legislative  power, 
and  free  from  constitutional  objection,  though  the  property  of 
the  owner  is  destroyed  without  notice  or  hearing  in  the  execu- 
tion of  the  law. 

In  Massachusetts,  it  has  been  held  that  a  dog,  not  licensed 
and  collared  according  to  the  provisions  of  law,  may  be  shot 
within  the  owner's  close  by  the  officer:  Blair  y.  Forehandy  100 
Mass.  136;  97  Am.  Dec.  82;  1  Am.  Rep.  94. 

So  in  New  Hampshire,  under  a  statute  providing  that ''  no 
person  shall  be  liable  by  law  for  killing  any  dog  which  shall 
be  found  not  having  around  his  neck  a  collar  of  brass,  tin,  or 
leather,  with  the  name  of  the  owner  or  owners  engraved 
thereon,"  it  was  held  that  a  private  person  might  lawfully 
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kill  a  dog  haying  on  a  collar  on  which  was  engrayed  the  ioi* 
tialfl  of  the  owner's  name,  eyen  though  he  knew  who  was  the 
owner,  the  court  saying:  ^'  Actual  notice  of  the  ownership  of 
the  dog  will  not  supersede  the  necessity  of  a  oompliaooe  with 
the  statute.  Its  proyisions  are  direct  and  positiya,  and  the 
oonsequence  of  a  neglect  of  the  statutory  requirements  are 
explicitly  stated.'^ 

Replying  also  to  the  argument  that  the  act  conflicted  with 
the  constitution,  in  that  it  was  a  taking  of  priyate  property 
for  public  uses,  or  deprived  tfie  owners  of  their  property  in 
dogs,  the  court  said  the  act  had  no  such  effect,  but  "  merely 
regulated  the  use  and  keeping  of  such  property  in  a  manner 
that  seemed  to  the  legislature  reasonable  and  expedient.  It 
is  a  mere  police  regulation,  such  as  we  think  the  legislature 
might  constitutionally  establish  ":  Morey  y.  Brawn^  42  N.  H. 
873.  Bee  also  Tiedeman  on  Police  Power,  seos.  141  et  aeq.; 
Cooley's  Constitutional  LimitationS|  741. 

The  judgment  is  affirmed. 

AimfALS^TAXATIOH   AHD   RSOITLATIOH   09  DOQS.  ^  SfattvtaS  Mid  OfdU 

■aacM  regaUting,  restrioting^  or  prohibiting  the  mniiuig  of  dogp  at  largo  in 
oitieg,  and  authorising  the  sammary  killing  of  dogt  ao  mnning  at  laxge^  and 
diriding  them  into  elasses,  with  different  fees  for  registration,  are  oonatitii* 
tional:  8uUe  t.  CUv  a/  Top^ha,  86  Kan.  76;  60  Am.  Eep.  689L  A  eitj  oidi« 
iianoe  may  authoiiie  impounding  of  animala  mnning  at  large  in  tha  atreet^ 
and  sale  of  them  for  expenses,  without  judicial  prooeedingst  WUoox  t.  Hearing 
63  Wis.  144;  46  Am.  Rep.  625;  FoH  SmUh  t.  Dodmm^  46  Ark.  296;  66  Am. 
Rep.  689.  But  an  ordinanoe  requiring  owner  to  obtain  iieensa  for  keeping 
dogs,  and  subjecting  him  to  arrest,  fine,  and  imprisonment  for  not  proonriag 
■neh  Uoenae^  ia  inTaiidi  Wa$ki»gtom  City  w.  Mtigt,  I  MoAr.  6S|  29  Am.  Bap^ 
67a 


Alabama  and  Yicksburq  Wy  Go.  v.  Bbook& 

[«  Mississirn,  168.1 

DunrBEBi,  OmtRUUHo  ov,  hot  Rktkbsiblb  Eaaoa  WHur.  »T1ia 

ruling  of  a  demurrer  to  a  plea  oannot  be  reveraiUe  anor,  where  the  da* 
fenaea  set  ap  are  sabatantially  availed  of  under  other  pleaa. 

lassL— Railroad  Ookpakt  Liablb  roR  m  SupRRiimiiDBinr^  Acnr  n 
Wrhiho  WHBif.  —  A  railroad  company  ia  liable  for  a  libetooa  lettsr 
written  by  its  superintendent  in  answer  to  a  olaim  for  damages  pra> 
•anted  to  the  oompany,  where  the  writing  al  such  latter  ia  withim  the 
•eope  of  his  authority. 

MoviTR  voR  Makixq  LfBRLous  Statrmriit  QunnoH  fOR  Jury. — In  an 
aotion  ol  libel  for  writing  a  letter  oontaining  libeloaa  atatamentsb  the 
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qaestion  whether  the  writer  believed  the  truth  of  the  ttateraenti  U  for  tho 
jury,  and  his  aseertioa  is  not  conclusive  of  what  the  motive  was. 

LiBSL  —  QuALinsD  Priyilxox  or  FEBSOir  Appuxd  to  tor  Intobmatioh* 
—  A  person  to  whom  application  is  made  for  information  may,  within 
the  limit*  thereof,  write  or  speak  words  which,  under  other  eircumstance^ 
would  subject  him  to  a  suit  for  libel  or  slander,  but  the  scope  of  the  do* 
'  famatory  matter  must  nqjb  exceed  the  exigency  of  the  occasion.  And  ha 
cannot  take  license  from  the  occasion  to  fi^ratify  his  malice^  or  to  state  as 
facts  libelous  matter  which  he  does  not  believe  to  be  tma. 

Mai.tok,  Burden  or  PKOor  or,  on  PLAiNTirr,  wmsn  CoMMUNiOAnov  Pbiti- 
LiOKD.  — -In  an  action  for  libel,  if  the  oommunication  was  privileged,  tbo 
burden  of  proving  malice  is  upon  the  plaintifl^  who  must  offer  some  ori* 
dence  of  its  existence  beyond  the  mere  falsity  of  the  eharge. 

IdOiKL,  Publication  or,  Gomplets  wukn.* — Where  a  person,  to  whom  a 
daim  is  presented  by  atcorneys  in  behalf  of  their  client,  in  replying,  ex* 
eeeds-  his  privilege  by  sending  to  the  attorneys  a  letter  oontaining  da* 
fiunatory  stetements  oonceming  the  olient^  the  pubUoation  is  oomploto 
when  the  libelous  letter  is  received  and  read  by  the  attorneys. 

Action  of  slander  based  on  an  alleged  libeloas  letter  writ* 
ten  to  the  plaintiff  by  the  defendant's  superintendent.  The 
plaintiff  was  a  passenger  on  the  defendant's  road,  and  his 
valise  was  lost  or  mislaid  at  Vicksburg.  He  made  out  a 
claim  against  the  company  for  the  loss  of  the  valise  and  ita 
contents,  which  he  placed  in  the  hands  of  his  attorneys,  Dab- 
ney  and  McCabe,  to  collect,  delivering  to  them  his  check.  The 
attorneys  wrote  a  letter  to  the  company,  which  was  received 
by  its  superintendent  at  Vicksburg,  demanding  payment  of 
the  claim,  and  in  reply  received  the  following  letter^  upon 
which  this  action  is  based:  — 

*^  Hkssrs.  Dabnby  &  McCabk,  City. 

**  OeniUmen^  —  I  have  yours  of  the  16th  inst.,  inclosing  very 
modest  claim  for  only  $1,155,  on  account  of  the  alleged  loss  of 
J.  S.  O.  Brooks's  valise. 

/'I  have  investigated  this  matter  thoroughly,  and  find  thai 
Ithis  claim  is  based  simply  on  Mr.  Brooks  holding  one  of  our 
checks.  This  valise,  together  with  his  trunk,  arrived  at 
Vicksburg  *0.  K.,'  and  he  simply  walked  off  with  the  valise 
without  giving  the  baggage-master  an  opportunity  to  take  the 
check  up,  and  the  nelLt  day  sent  down  the  check,  together 
with  one  for  his  trunk,  and  requested  that  we  deliver  this 
baggage.  As  the  matter  stands,  I  think  that  if  Mr.  Brooks 
sees  fit  to  press  his  suit  we  will  have  to  take  some  action  in 
regard  to  his  taking  this  property  away  while  it  was  in  pos- 
session of  the  railroad  company  without  giving  up  his  check. 
"Yours  truly,  W.  W.  Bond,  Supt" 

Ax.  %t,  Bsp..  Vol.  XXX.— 1« 
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At  the  trial,  plaintiff's  evidence  showed  that  he  had  not 
taken  the  valise  as  charged  in  the  letter  of  Bond.    The  evi- 
dence also  tended  to  show  that  all  the  knowledge  of  the  mat- 
ter which  Bond  possessed  at  the  time  he  wrote  the  letter  was 
derived   from   letters  received   from  the  claim  agent  and 
haggage  agent  of  the  defendant,  neither  of  whom  knew  how 
the  valise  was  lost.    Bond  was  examined  as  a  witness  for  the 
defendant,  and  testified  that  he  did  not  know  the  plaintiff,  and 
that  he  had  no  malice  or  ill  feeling  against  him,  and  that  he 
sent  the  letter  to  the  attorneys  in  good  faith,  and  with  no  in- 
tent to  defame.    There  was  no  evidence  of  malice  outside  at 
the  statement  contained  in  the  letter.    The  plaintiff  sustained 
no  pecuniary  damages  bjr  the  writing  of  the  letter.    There  was 
evidence  tending  to  show  that  it  was  within  the  scope  of  the  do* 
ties  of  Bond,  as  superintendent,  to  investigate  the  alleged  loss  of 
the  valise,  and  to  write  the  letter  comfdained  ot;  but  there 
was  also  evidenee  to  the  oontrarj,  and  rules  ai¥l  regulations 
promulgated  by  the  general  manager  of  the  defendant  were 
introduced,  showing  that  claims  for  lost  baggage  abould  be 
referred  to  the  general  baggage- master.    A  motion  to  exclude 
the  plaintiff's  testimony  and  for  judgment  was  overruled,  and 
a  request  to  instruct  peremptorily  for  the  defendant  was  re- 
fused.   The  jury  returned  a  vetdict  of  five  hundred  dollars  for 
the  plaintiff,  and  a  motion  for  a  new  trial  having  been  refused, 
the  defisndaiit  appealed.    Other  laets  are  stated  in  the  o|iiii- 
ion. 

Nugent  and  Me  Willie^  for  the  app^aot^ 
Dahney  and  MeOahe^  for  the  appellee. 

Cooper,  J.  If  it  be  conceded  that  the  demurrer  to  the  see- 
ond  plea  should  have  been  overruled,  no  reversible  error  would 
be  shown,  since,  under  the  general  issue,  and  under  the  third 
and  fourth  pleas,  the  defendant  had  advantage  of  all  matters 
of  defense  set  up  io  the  second  plea.  In  truth,  the  whole  con- 
troversy was  upon  the  facts  set  up  by  that  plea,  and  which, 
upon  the  demurrer  being  sustained,  were  substantially  re* 
stated  in  pleas  3  and  4. 

The  defenses  introduced  were,  that  Bond  had  no  authority, 
as  agent  of  the  defendant,  to  write  the  letter,  and  if  be  had, 
that,  under  the  circumstances,  it  was  not  a  libel.  The  extent 
of  the  agency  of  Bond  was  fairly  submitted  to  the  jury,  and 
it  cannot  be  said  that  the  verdict,  by  which  it  is  found  that 
he  was  the  representative  of  the  defendant  in  relation  to  the 
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businesB  in  which  the  letter  was  written,  is  not  supported  by 
the  evidence.  Bond  himself  was  examined  as  a  witness,  and 
did  not  den}*  his  authority  to  act  for  the  company.  He  pro- 
fessed, by  acting,  to  have  authority.  Other  executive  oflSceni 
of  the  company  recognized  his  right  so  to  act,  and  ample 
other  evidence  appears  of  record  to  show  that  bis  act  was 
within  the  scope  of  his  duty. 

The  court,  by  instructions  to  the  jury,  gave  to  the  defend- 
ant the  benefit  of  its  defense  that  the  letter  alleged  to  be 
libelous  was  in  reply  to  a  communication  from  the  plaintiff's 
attorneys.  It  told  the  jury  that  the  circumstances  created 
a  qualified  privilege,  and  that  the  defendant  could  only  be 
liable  upon  proof  of  malice,  or  the  absence  of  honest  belief 
in  the  trutii  of  the  statements  contained  in  the  letter;  in 
other  words,  that  the  defendant  was  not  liable  if  its  servant, 
in  making  reply  to  the  letter  of  the  attorneys,  kept  himself 
within  the  privilege  of  the  occasion,  but  was  liable  if  he  took 
advantage  of  the  opportunity  afforded  by  the  occasion  to  ma- 
licioiinly  libel  him,  or  to  write  concerning  him  libelous  matter 
which  he  did  not  believe  to  be  true. 

That  Bond  intended  by  his  letter  to  charge  the  plaintiff 
with  larceny  of  the  lost  baggage,  or  with  having  lawfully 
taken  it  away,  and  then  to  have  conceived  the  purpose  of 
fraudulently  recovering  its  value  from  the  defendant,  by  rea- 
son of  his  yet  having  its  check  in  his  possession,  was  ad- 
mitted by  hifu  while  testifying.  It  is  true,  he  affirmed  that 
he  honestly  believed  these  facts  to  be  true,  but  whether  ho 
did  or  did  not  so  believe  was  a  question  for  the  determination 
of  the  jury,  and  his  assertion  is  not  conclusive  of  what  the 
motive  was:  Starkie  on  Evidence,  sec  89;  Elnur  t.  Feueiiden^ 
151  Mass.  359. 

One  to  whom  application  is  made  for  information  may, 
within  the  limits  thereof,  write  or  speak  words  which,  under 
other  circumstancee,  would  subject  him  to  suit  for  libel  or 
slander,  but  '*  the  scope  of  the  defamatory  matter  must  not 
exceed  the  exigency  of  the  occasion":  Cook  on  Defamation, 
35.  Nor  can  he  take  license  from  the  occasion  to  gratify  hia 
malice^  or  to  state  as  facts  libelous  matter  which  he  does  not 
believe  to  be  true.  The  exemption  from  responsibility  for 
libel  in  privileged  communications  are  of  two  classes:  1. 
Those  of  absolute  privilege,  in  which  no  action  lies,  though 
the  motive  be  malicious,  of  which  class  are  included  legisla- 
tive and  judicial  proceedings:  13  Am.  &  Eng.  Bncy.  of  Law, 
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406;  Vemer  y.  Vemer,  64  Miss.  821.  2.  Qualified  privilege 
for  libel,  in  which  no  inference  of  raalice  arises  from  the  mere 
fact  of  the  prejudicial  statement,  but  the  plaintiff  must  prove 
malice  in  fact.  ''The  term  'privileged,'  as  applied  to  a  com- 
munication alleged  to  be  libelous,  means  simply  that  the 
circumstances  under  which  it  was  made  are  such  as  to  repel 
the  legal  inference  of  malice,  and  to  throw  upon  the  plain- 
tiff the  burden  of  offering  some  evidence  of  its  existence 
beyond  the  mere  falsity  of  the  charge":  Lewis  y.  Chapman^ 
16  N.  Y.  369;  Wnght  v.  Woodgate,  2  Cromp.  H.  ft  R.  673; 
Toogood  V.  Spyring^  1  Cromp.  M.  A  R.  181;  Dslaney  v.  JoneM^ 
1  Esp.  193;  4  Com.  P.;  Laugkton  v.  Bishop  of  Sodar  and  Man^ 
L.  R.  4  Com.  P.  504;  Spill  v.  Mavle^  L.  R.  4  Ex.  232;  Clark 
v.  Molyneux,  L.  R.  3  Q.  B.  D.  237. 

The  plaintiff,  recognizing  the  occasion  of  the  publioati<Mi 
as  privileged,  assumed  the  burden  of  establishing  the  malice 
of  the  defendant's  superintendent,  and  by  the  verdict  of  the 
jury  shows  that  he  has  supported  his  contention  in  that 
behalf.  We  are  not  prepared  to  say  that  the  verdict  is  noi 
correct. 

The  publication  was  complete  when  the  libelous  letter  was 
received  and  read  by  Messrs.  Dabney  and  McCabe,  the  plain* 
tiff's  attorneys.  This  necessarily  follows  from  the  establish* 
meat  of  the  fact,  settled  by  the  verdict,  that  the  defamatory 
statement  was  not  covered  by  the  privilege  of  the  communi- 
cation. The  letter  from  the  attorneys  called  for  any  lawful 
reply  from  the  officers  of  the  defendant,  but  it  did  not  invite 
any  malicious  defamation  of  their  client;  and  the  defendant's 
superintendent,  by  exceeding  the  privilege,  deprived  bis  prin- 
cipal of  any  defense  it  might  have  had  if  he  had  kept  within 
it. 

Affirmed.  __^^ 

Lf  BXL,  LzABn.rnr  or  Corporation  for.  —  k  oorpormtloa  fa  ratpondbla  for 
publicatioD  of  a  libel,  whtoh  ii  shown  to  have  baea  niado  1^  its  aathoriij,  or 
to  have  been  ratified  by  it^  or  to  ha^e  been  made  by  a  aerrant  or  agent  in 
the  conrae  of  his  employment:  Fogg  r,  Bo^n  eie,  B.iL  Corp,^  148  Biaas.  613; 
12  Am.  St.  Rep.  5S3»  and  note,  citing  other  eases  in  the  series  to  the  same 
point  The  damsgea  allowed  may  be  either  actual  or  exemplary:  MUmmri 
ate.  /?>  Co,  ▼.  Skhmomi^  73  Tex.  568;  16  Am.  St.  Rap.  794.  Bat  a  oorpora- 
tion  is  not  responsible  for  a  libel  of  an  employoe  pnblished  by  its  ganerat 
anperintendent  without  its  authority:  Htnrff  t.  PiUabmrg  €ie,  M^B,  Oi.,  131^ 
Fa.  St.  290. 

LiBiL  —  Maltoi.  —  The  question  of  malice  in  pnblishiag  a  libel  fa  to  bo 
deoided  by  the  jury.    Bat  the  daliberata  publioatioa  al  a  oahuany,  knowing 
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It  to  be  false,  withont  haTing  reason  to  believe  it  trae,  is  conclusive  evidenoe 
of  malioe:  Bodioell  t.  O^ood,  3  Pick.  379;  16  Am.  D.c.  228.  In  Hpde  ▼• 
MeCabe,  100  Mo.  413,  it  was  held  that  the  qnestion  whether  defendant  had 
made  the  charge  (of  false  swearing)  malicioasly,  without  believing  it  to  be 
relevant^  and  without  reasonable  or  probable  grounds  for  such  beliefp  was  one 
of  fact  for  the  jnry:  Warner  ▼.  Preu  P^  Co.,  132  N.  T.  181.  But  proof  of 
the  existence  of  this  actual  malice  is  only  necessary  to  lay  the  fonudation  for 
exemplary  or  enhanced  damages.  Legal  malioe  need  not  be  proved.  The 
law  imputes  it  to  the  publisher  of  a  libel  from  the  act  of  publication:  Buri 
w.  Adweriiaer  Ob.p  154  Mass.  238;  WeUr.  Inud,  42  La.  Ann.  955.  See  also 
note  to  MeAUkter  v.  Detroit  Frtt  Prtn  Co..  15  Am.  St  Rep.  337,  338.  In 
an  action  for  libel  against  a  corporation,  its  officers  may  testify  that  they  had 
not.  and  to  their  knowledge  no  officer  or  employee  of  the  company  had, 
any  hstred,  or  ill-will,  or  malicious  intention  toward  the  plaintiff  in  the 
publication  of  the  alleged  libel:  Browm  T.  MatiodmuiU  ele.  /at.  Otk^  151 
Msss.  127. 

LiBBL — Maucx — BuRDKN  ov  Pboov,  wbxkb  Cohmitvioation  Pjii¥I« 
Lsoxix —  Privileged  communications  are  of  two  kinds:  1.  Absolute  privilege, 
where  the  defamatory  words  are  uttered  in  the  course  of  the  performance  of 
public  servioe,  in  which  case,  notwithstandiug  proof  of  the  falsehood  of  the 
charge  and  actual  malice,  an  action  cannot  be  maintained  thereon.  2.  Quel* 
ified  privilege,  where  the  alleged  libelous  language  is  spoken  by  one  nnder 
no  legal  obligation  to  act,  about  a  matter  affecting  the  public  good.  In  such 
ease  there  is  a  presumption  of  law  that  the  words  were  spoken  bonajtde,  and 
the  burden  is  on  the  plaintiff  to  show  the  falsity  of  the  charge,  and  that  it 
was  made  with  express  malice.  In  the  latter  case,  evidence  that  the  charge 
was  false  will  not  of  itself  be  sufficient  to  establish  malice,  unless  there  is 
proof  that  the  defendant  knew  it  to  be  false,  or  that  there  were  opportunities 
available  to  him,  whereby  he  might  have  ascertained  the  tmth,  but  which  he 
neglected:  Btinuey  v.  Cheek,  109  N.  O.  270. 

LiBxi. —  Paivilbobd  CoMMaiiiOATioNd,  What  arb. — Privileged  oomnni- 
nication  is  one  made  under  such  circumstances  as  to  repel  the  legal  inferenco 
of  malice,  and  to  throw  upon  the  plaintiff' the  burden  of  showing  malico 
otberwiso  than  by  merely  proving  the  falsity  of  the  charge  made:  BoMoh 
V.  Dunkie,  53  N.  J.  L.  438;  26  Am.  St.  Rep.  432.  See  also  notes  to  B^am  T. 
CoUmB,  111  N.  Y.  I4.%  7  Am.  St.  Rep.  726,  and  ConroffT,  PiUtimrg  TbM$^ 
189  Pa.  St  334,  23  Am.  St  Rep.  188,  where  other  cases  relating  to  this  sub- 
jeofc  are  collected.  The  question  whetlier  the  publication  is  privileged  is  one 
of  law  for  the  court,  unless  the  facts  are  dispnted:  Warner  T.  Prtn  PublUk' 
*V  Co-,  132  N.  T.  181;  Bamse^  v.  C/ieek,  109  N.  C.  270. 

LiBXL  —  What  is  a  Suvticibnt  Publication. — To  constitute  pnblioa* 
tUm  of  a  libel,  the  contents  need  not  be  made  known  to  the  public  generally. 
It  is  enough  if  they  be  made  known  to  a  single  person:  Adams  v.  Lawmm, 
17  Oratt  250;  94  Am.  Dec.  455;  or  if  the  accused,  with  intent  to  scan* 
dalise,  affords,  or  causes  to  be  afforded,  to  another  the  opportunity  of  learn- 
ing the  contents  of  the  libelous  instrument,  although  the  contents  do  not 
hereby  beoome  known:  Haaae  ▼.  State,  53  N.  J.  I*  34.  And  althongh  writ- 
tm  Words  are  not  published  in  the  sense  that  will  support  a  civil  aoticn, 
where  the  instrument  containing  them  reaches  the  person  only  of  whom  they 
f  written:  FonviUe  v.  McNease,  Dud.  (3.  0.)  303;  31  Am.  Deo.  556;  tbo 
MBder  of  a  libelous  letter  will  nevertheless  be  liable  for  its  farther  pnblica* 
^^by  the  receiver,  if  such  further  publication  was  a  probable  oooseqnenco 
•ietadiBgils  MUkr  v.  Butler,  6  Cosh.  71;  52  Am.  Deo.  768, 
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Johnson  v.  Alabama  and  Yioesbubq  B't  Oa 

[€•  MuoMim,  191.] 

BAII.BOAD    COMTAUT   CaBRTINO    LiTB-8TO0K  NOT  JUHTIFISD   Dl    BDOTDia 

TO  Lat  out  Cab  whim.  — Wh«r«  it  is  foimd  that  catUe  betag  tnns- 
ported  in  a  rmilroad  oar  witii  bogs  ara  infliBriag;  tiM  eondnotor  of  Iba 
train  ia  not  Juttified  in  refniing,  npoo  tha  ihipipflr'a  roqoail^  to  lay  ant 
the  oar  at  a  atation,  merely  beoaoae  the  etook-pea  at  that  atatian  ii  an* 
safe  for  hogt,  it  not  appearing  that  the  oattlo  oonld  not  be  aeparataly 
nnloadad,  or  that  the  railway  oompany  waa  nnder  no  dnty  of  haTiag  a 
pen  safe  for  hoge  aa  well  aa  for  cattle. 

Omocor  Carusb  GANVorr  bt  Oohtbaot  Bxbmft  Himsklw  noM  LuBam 
VOB  NnoLiOBHOB— Aoommon  oarrier  of  freight  ie  liable  for  injniiee 
thereto  reenlting  from  hia  uegligenee,  notwithstanding  he  lia%  by  apoeial 
contract  with  the  ahipperp  atipalated  against  liability,  except  for  injuries 
oaaaed  by  his  fraad  or  grosa  negligenoew 

BoRDEK  OF  Proof  oir  Cabbirb  Olaimino  Bxcmptior  whsb.  —  When  a 
common  oarrier  daims  exemption  froa  liaUility  for  injnry  to  goods 
nnder  a  special  oontraoti  the  burden  of  proof  ia  npon  him  to  ahow  that 
the  loss  or  damage  resulted  from  one  or  mora  of  the  axoeptad  oaoaes  in 
the  contract,  and  without  hia  fault 

The  plaintifTB  shipped  a  mixed  car-load  of  cattle  and  hogs 
on  the  defendant's  railroad  from  Morton  to  JacksoOi  under  a 
eontract  which  stipulated  that  the  company  should  be  exempt 
from  liability  for  all  damages  incident  to  railroad  transporta- 
tion not  caused  by  its  own  fraud  or  gross  negligence,  and  fur- 
ther, that  the  business  of  the  company  should  not  be  delayed 
by  the  detention  of  trains  to  unload  or  reload  stock  for  any 
oause  whatever;  but  cars  might  be  left  at  a  station,  upon  re- 
qaest  of  the  person  in  charge  of  the  same,  to  be  forwarded  by 
the  next  freight  train,  provided  the  condition  of  the  stock 
required  that  it  be  fed  and  rested.  When  the  train  reached 
Brandon,  the  cattle  were  found  to  be  suffering,  and  the  ship- 
per's agent  requested  the  conductor  to  allow  the  oar  to  be 
switched  and  laid  out,  but  the  conductor  refused,  on  the 
ground  that  the  stock-pen  at  that  station  would  not  confine 
the  hogs.  The  train  was  considerably  delayed,  and  much 
switching  had  to  be  done  before  it  reached  its  destination  at 
Jackson.  The  evidence  tended  to  show  that  the  switching 
was  attended  with  violent  shocks  to  the  cattle.  When  the 
car  finally  reached  the  stock-pen,  several  of  the  cattle  were 
dead,  others  were  injured,  and  several  of  the  hogs  were  found 
to  have  escaped.  This  action  was  brought  by  the  shippers, 
who  were  also  the  consignees,  to  recover  damages  for  the  al- 
leged negligence  of  the  company.  The  following  are  the  in- 
structions referred  to  in  the  opinion:  "IL   The  contract  in 
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• 
evidence,  though  signed  sereral  days  after  the  loading  of  the 

stock,  is  the  contract  made  at  the  time  of  shipment,  and  under 
it  the  plaintiffs  stipulated  that  the  business  of  the  company 
shall  not  be  delayed  by  detention  of  trains  to  load  or  unload 
stock,  and  if  the  jury  believe  from  the  evidence  that  after  the 
train  arrived  at  Jackson  the  8tock«>car  was  placed  at  the  stock- 
pen  as  soon  as  it  reasonably  could  be,  in  view  of  the  incoming 
of  the  passenger  train  and  the  switching  of  the  cars  of  the 
Illinois  Central  railroad,  the  jury  will  find  for  defendant* 
3.  If  the  jury  believe  from  the  evidence  that  the  stock  in  con- 
troversy was  shipped  by  the  plaintiffs  or  their  agent,  Tennant^ 
from  Morton,  to  be  transported  to  Jackson,  upon  the  contract 
read  in  evidence,  the  consignee  of  plaintiffs  assumed  thereby 
all  risk  of  injury,  loss  or  damage,  or  depreciation  which  the 
animals  might  suffer  in  consequence  of  their  being  weak,  or 
escaping,  or  injuring  themselves  or  each  other,  in  consequence 
of  unloading,  heat,  suffocation,  fright,  or  viciousness,  and  all 
other  damages  incidental  to  railroad  transportation,  unless 
such  damages  shall  have  been  caused  by  the  fraud  or  grosv 
negligence  of  defendant,  and  it  devolves  upon  the  plaintiffs  to 
show  that  such  fraud  or  negligence  occasioned  the  loss  and 
damage."    There  was  a  verdict  and  judgment  for  the  defend* 
ant,  and  the  plaintiffs  appealed. 

C.  JKf.  WiUiamson^  for  the  appellants, 

NugeiU  and  MeWUlie^  for  the  appellee. 

Woods,  J.    The  second  instruction  given  for  the  appellee 
was  erroneous,  in  that  it  withdrew  from  the  jury's  considera- 
tion any  right  to  a  recovery  that  the  plaintiffs  may  have  had 
under  their  contract  of  shipment,  and  under  the  evidence  as 
to  the  condition  of  the  cattle  at  Brandon,  and  their  request  to 
be  laid  out  there  for  unloading.     While  it  is  undisputed  that 
the  conductor  declined  to  lay  out  the  car-load  of  stock  at 
Brandon  because  the  stock-pen  at  that  station  would  not  hold 
the  hogs  safely,  yet  this  afforded  no  adequate  excuse  for  the 
denial  with  which  the  plaintiffs'  request  was  met.     From  any- 
thing that  appears  to  the  contrary,  the  conductor  might  have 
complied  with  the  request,  and  have  avoided  all  loss  and  dam- 
age to  the  shippers.    The  cattle  might  have  been  unloaded 
into  the  pen  at  Brandon  (and  they  were  the  suflfering  ani* 
mals),  and  the  hogs  might  have  been  retained  in  the  oar.     At 
any  rate,  the  mere  fact  that  the  cattle-pen  was  not  capable  of 
holding  hogs  securely  was  not  conclusive  of  the  other  fact,  that 
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the  oondition  of  the  pen  at  Brandon  was  such  as  to  justify  the 
conductor's  refusal  to  lay  out  the  car  at  plaintiffs'  request; 
nor  was  it  conclusive  of  tlie  assumption  necessarily  involved, 
to  the  effect  that  the  railway  company  was  under  no  duty  of 
having  a  pen  safe  for  hogs  as  well  as  for  cattle.  These  ques- 
tions, which  were  importont,  were  excluded  from  the  jury  by 
this  instruction. 

The  third  instruction  given  for  the  appellee  is  not  sound. 
This  instruction  put  upon  the  plaintiffs  the  burden  of  pror- 
ing  that  the  fraud  or  gross  negligence  of  the  carrier  was  ths 
cause  of  the  loss  and  damage.  The  instruction  permits  the 
railway  company  to  avail  itself  of  the  provision  in  the  special 
contract  offered  in  evidence  on  the  trial,  exempting  itself  from 
liability  for  injuries  resulting  from  its  negligence.  It  will  be 
observed  that  the  instruction  delares  exemption  from  liability 
unless  in  cases  occasioned  by  the  gross  negligence  of  the  car- 
rier. Whatever  gross  negligence  may  be,  it  was  error  to  con- 
fine liability  to  cases  arising  out  of  that  or  fraud  only.  If  the 
defendant  was  negligent  at  Brandon,  or  at  Jackson,  or  else- 
where, in  any  particular,  it  was  liable,  if  the  loss  was  occa- 
sioned by  such  negligence. 

The  instruction  was  erroneous,  furthermore,  in  putting  the 
burden  of  proof  upon  the  plaintiffs  in  every  aspect  of  the  case, 
even  if  the  damage  was  caused  by  the  fraud  or  neligence  of 
the  railway  company.  The  true  rule  is,  that  the  burden  is  on 
the  railway  company  claiming  exemption  from  liability  under 
a  special  contract,  to  prove  that  the  loss  or  damage  resulted 
from  one  or  more  of  the  excepted  causes  of  the  contract,  and 
without  fault  of  the  railway's  servants.  ^  The  carrier,  in  such 
case,  must  show,  at  least  prima  facie^  that  the  injury  did  not 
result  from  neglect ":  Chicago  etc,  R.  R.  Co.  y.  AbeU^  60  Miss. 
1017.  The  instruction,  as  it  appears  to  us,  reverses  this  salu- 
tary rule,  and  puts  the  burden  upon  the  plaintiffs  of  showing 
that,  through  fault  of  defendant,  —  its  gross  negligence  or 
fraud,  as  the  instruction  erroneously  expresses  it|  —  the  in- 
jury took  place. 

Reversed  and  remanded.   

Railroad  CoMPAHim.— Duma  ahd  LiAnLimsAS  OAEBtBas  ov  Ijtb> 
vrooxt  S«e  aztonded  note  to  Clarke  ▼.  Boeheiierete,  R,  B,  Opw»  S?  Aa.  Dm, 
20S-217«  W1i«re,  under  a  speoiml  freight  oontrmot,  a  railroad  oompaoy  fu^ 
■iibee  an  entire  box-oar  to  a  shipper  of  horses,  the  oontraot  requiring  kiai  to 
load  and  unload  tho  oar,  and  to  aocompany  it»  and  feed,  water,  and  ears  far 
the  atoek,  all  at  hia  own  risk  and  expense^  and  exempting  the  ooapaaj  frMl 
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liability  for  delays  of  the  train,  and  there  is  no  agreement  m  (o  any  Uty-ont 
along  the  route^  and  the  stock  ean  be  fed  and  watered  without  leaving  th« 
ear,  the  owner  does  not^  in  the  absence  of  a  custom  to  that  efifoet,  acquire  by 
such  contract  the  right  to  have  the  oar  stopped  and  laid  out  along  the  roate^ 
so  that  he  may  rest  his  horses  and  rearrange  the  load:  IlUnoh  OenL  B.  JLOik 
T.  Peienon,  68  Miss.  464. 

Common  Carriers  —  Effect  of  Spioial  Oomtraov  Limitzno  Liabiutt. 
—  A  common  carrier  cannot  stipulate  against  his  own  gross  negligence; '• 
and  it  is  gross  negligence  for  one  of  its  conductors  to  refuse  to  supply  water 
to  hogs  that  are  being  transported  in  its  cars,  after  being  requested  to  do 
so  by  the  owner:  IlUnoU  Central  i?.  j?.  Cb.  r.  Adanu^  42  111.  474;  92  Am. 
Dea  85.  This  power  of  a  company  to  limit  its  liability  to  cases  of  gross  neg* 
ligence  is  not  approved  in  the  majority  of  the  states:  See  note  to  last-named 
case.  The  more  approved  doctrine  is,  that  the  carrier  cannot  limit  his  Uabil* 
ity  for  negligence:  See  note  to  Kanga$  Citg  eie.  B.  JR.  Oo.  r.  Bodebamghf  § 
Am.  St  Rep.  725,  726;  MerehanU  etc  Transp.  Oo.  t.  Block,  86  Tenn.  392|  • 
Am.  St  Rep.  847;  Wiiting  v.  8L  LouU  etc  B*p  Co,,  101  Mo.  631;  20  Am.  St 
Bep.  636;  Chicago  etc  B^p  Co.  r.  Chapman,  133  IlL  06;  23  Am.  St  Rep.  687. 

AonoNS  AOAiMST  GoMMON  Carrixrs.  —  BifRDSN  OF  pROOF  is  upon  carrier, 
in  case  of  loss,  to  show  that^uch  loss  arose  from  a  cause  for  which  he  was  not 
responsible:  M^rchanU'  etc  Tranep,  Co.  v.  Block,  86  Tenn.  392;  6  Am.  St 
Rep.  847.  The  same  rule  prevails  in  cases  where  there  is  a  special  contraot; 
and,  as  he  cannot  relieve  himself  by  snob  contract  from  liability  for  negli- 
gence, he  must  show  that  the  loss  was  caused  by  something  else  than  his 
negligence,  and  that  there  was  no  negligence  in  fact  on  his  part:  BuB  v, 
Ckieago  etc  Bp  Co.,  41  Minn.  510;  16  Am.  St  Rep.  722.  8o^  also,  the  bur- 
den of  proof  that  the  cause  of  death  of  live-stock  in  course  of  transportatioM 
was  within  the  exception  qualifying  his  general  liability  is  upon  the  carrien 
LimUep  r.  Ckhoffoetc  B^y  Cb.»  86  Minn.  539;  1  Am.  St  Bep.  692. 


Gbsscbnt  Ins.  Go.  v.  Yioksbubg,  Yazoo,  and  Suv- 

FLOWEB    RlVBB    PaOKBT   Go. 

[09  Mississippi.  208.] 

ICabihb  iNSUitAiroi—  "Perils  or  thk  Rxyxb**  wrranr  Tnots  oy  Pouor 
or.  — Injury  to  cotton  which  is  wet  by  being  thrown  from  the  deck  int« 
the  river  by  the  sudden  careening  of  a  steamboat  is  a  peril  of  the 
river  within  the  meaning  of  a  policy  of  marine  insurance^  notwithstand* 
iiig  the  careening  of  the  boat  may  have  resulted  from  the  negligence  or 
unskiUfnlness  of  those  engaged  in  unloading  her.  To  relieve  from  liabil* 
ity  because  of  acts  of  the  master  or  crew,  there  must  be  want  of  good 
faith  and  honesty  of  purpose. 

Thk  appellee  owned  a  steamboat  plying  on  the  Yazoo  Biver. 
The  master  of  the  boat  obtained  from  the  appellant  a  policj 
of  marine  insurance  on  the  cotton  with  which  she  was  loaded 
on  the  trip  in  question.  The  policy  provided  that  ^  the  liabili* 
ties  and  perils  assumed  by  the  company  are  of  riyers,  fireSi 


538  Cbescsnt  Ins.  Co.  v.  VicKSBuaa  sTa  Ca       [Hiss. 

jettisons,  and  all  other  perils,  losses,  and  misfortunes  that 
have  or  shall  come  to  the  injury,  damage,  or  detriment  of  said 
property,  or  any  part  thereof,  by  reason  of  the  dangers  afore- 
said." It  also  stipulated  that  'Uhe  insurers  shall  not  be 
liable  for  damage  by  breakage,  wet,  or  dampness,  or  by  being 
spotted,  discolored,  or  moldy,  unless  the  same  be  caused  by 
some  disaster  to  the  yessel  by  which  said  goods  shall  have 
eome  into  contact  with  the  water.''  Part  of  the  cotton  waa 
destined  to  New  Orleans,  and  had  to  be  transferred  to  the  con- 
necting boat  at  Vicksburg.  The  New  Orleans  boat  was  landed 
alongside  of  appellee's  boat,  and  the  former's  crew  began  to 
unload  and  transfer  the  cotton.  They  took  too  many  bales 
from  one  side  of  the  boat,  and  this  caused  her  to  suddenly 
careen,  and  about  fifty  bales  of  her  cargo  were  thrown  into  the 
river.  The  packet  company  paid  to  the  owners  of  the  cotton, 
in  satisfaction  of  the  damage,  the  sum  of  $257,  and  this  action 
was  brought  to  recover  that  amount  from  the  insurance  com- 
pany.  The  court  gave  judgment  for  the  plaintiff^  and  the 
defendant  appealed. 

Birchett  and  Shdtcn^  for  the  appellant. 

Dabney  and  McCabe^  for  the  appellee. 

Campbell,  C.  J.  The  injury  to  the  cotton  by  water  of  the 
river,  into  which  it  was  thrown  by  a  mishap  to  the  boat,  was 
a  peril  of  the  river  within  the  terms  of  the  policy;  and  if  it 
be  true  that  the  careening  of  the  boat  resulted  from  negli- 
gence in  unloading,  the  insurer  is  liable:  Redman  v.  WU»on^ 
14  Mees.  te  W.  476.  The  immediate  cause  of  injury  to  the 
cotton  was  water  of  the  river.  1'hat  it  got  into  the  river  be- 
cause of  some  carelessness  or  unskillfulness  of  those  engaged 
in  unloading  does  not  relieve  the  insurer  from  liability.  To 
relieve  from  liability  because  of  acts  of  the  master  or  crew, 
there  must  be  want  of  good  faith  and  honesty  of  purpose:  1 
Phillips  on  Insurance,  sec.  1049;  May  on  Insurance,  sec.  408; 
Flanders  on  Fire  Insurance,  477;  14  Am.  &  Eng.  Ency.  of 
Law,  p.  383,  note  2,  and  numerous  cases.  On  this  subject 
there  is  no  difference  between  marine  and  other  insurance. 
Whatever  diversity  of  view  on  this  question  once  existed,  it  is 
now  firmly  settled  in  England  and  America  as  stated  above. 
*'  Where  a  peril  of  the  sea  is  the  proximate  cause  of  a  loss,  the 
negligence  which  caused  that  peril  is  not  inquired  into  ":  (?tffi- 
tral  Mut  Ins.  v.  Sherwood^  14  How.  *361. 

Affirmed. 
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llAftTivs  Insubakci.  —  PxRTLS  OT  TH8  Sba,  Wbat  asv.  Sm  extended 
lM>te  to  Vm  Hera  t.  Taylor,  41  Am.  Dec.  281-S290.  Perils  of  the  sea  are  all 
perils,  losses,  and  misforfcuiies  of  a  marine  character  incident  to  a  ship  at 
•nch:  MiUer  ▼.  California  fna.  Co.,  76  Cal.  145;  9  Ajn.  St.  Rep.  184.  In  the 
recent  case  of  Peti-ie  v.  Pltxw'x  Ina.  Co,,  132  N.  Y.  137,  where  the  policy  cov- 
•red  "perila  of  the  seas,  canals,  rivers,  etc.,*  it  was  held  that  the  loss  of  a 
eanal-hoat,  which,  after  having  arrived  at  its  destination,  grounded  and  sunk 
when  the  tide  ebbed,  was  within  the  perils  insured  against. 

Nboliokngb  or  Thosb  ik  Charqb  or  thb  Ship  is  not  a  defense  to  an  ac* 
tion  on  a  marine  insurance  policy:  EnterprUe  Ina,  Co,  r.  ParUot,  35  Ohio  St. 
85;  35  Am.  Rep.  659;  American  Ins.  Co.  ▼•  ItuUy,  7  Pftp  Sk  223;  47  Am. 
Deo.  509. 


Burns  v.  Dretfus. 

I6Q  M issjssirpi,  SIL] 

Oo-TBif  A90T  —  Bona  Fidb  Enoombbavceii  or  Co-tbvakt*8  Intbrbst,  Right 
or.  —  The  lien  in  favor  of  one  co-tenant  against  the  interest  of  another, 
which  in  the  partition  of  lands  held  in  common  is  allowed  for  what  may 
be  found  due  on  an  accounting  between  them  touching  the  receipts  and 
dtsborsementa  from  and  concerning  the  common  estate,  is  not  entitled 
to  priority  over  a  bona  fide  purchaser  or  enonmbrancer  of  the  interest  of 
one  of  the  eo-tenants  in  the  common  estate. 

iNJUNcriosi,  Damaobs  Allowed  upon  Dissolution  or.  —  When  an  Injuno* 
tion  to  restrain  the  sale  of  land  under  a  trust  deed  is  dissolved,  the  party 
enjoined  is  entitled  to  the  statutory  damages  allowed  by  the  eodei 

John  W.  Burns,  who  was  a  tenant  in  common  with  Ed- 
ward and  Elizabeth  Burns  of  certain  real  estate  in  the  city  of 
Jackson,  had  possession  of  the  property  and  received  and  ap- 
propriated the  rents  for  several  years.  Subsequently,  he  gave 
to  Dreyfus  and  Ascher  a  trust  deed  of  the  property  to  secure 
a  debt  he  owed  them.  The  debt  not  having  been  paid,  the 
trustee,  in  pursuance  of  a  power  of  sale,  advertised  his  inter- 
est  in  the  property  to  be  sold.  The  other  tenants  in  common 
thereupon  filed  their  bill,  making  Dreyfus  and  Ascher,  their 
trustee,  and  John  W.  Burns  parties  defendant,  praying  for  a 
sale  of  the  property  for  partition,  and  asking  that  a  lien  be 
decreed  in  their  favor  on  the  interest  of  John  W.  Burns  for  the 
amount  to  be  found  due  them  on  an  accounting  in  respect  to 
receipts  and  disbursements,  and  that  this  lien  be  given  priority 
over  the  lien  of  the  trust  deed.  An  injunction  was  also  asked 
and  obtained  to  enjoin  the  sale.  Dreyfus  and  Ascher  answered, 
denying  the  equity  of  the  bill,  and  asserting  priority  of  their 
claim  under  the  trust  deed  as  to  a  one-third  interest  in  the 
property.    They  moved  to  dissolve  the  injunction,  and  asked 
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an  allowance  of  five  per  cent  on  the  amonnt  of  the  debt  and 
a  reasonable  solicitor's  fee  as  damages.  On  the  hearing  of 
tlie  motion,  it  was  shown  that  John  W.  Bums  was  insolvent^ 
and  that  he  had  appropriated  the  rents.  A  decree  was  en- 
tared,  modifying  the  injunction  so  as  to  allow  the  trustee  to 
sell  the  interest  of  John  W.  Burns  to  paj  the  debt  of  Dreyfos 
and  Ascher.  From  this  decree  the  complainants  appealed, 
the  chancellor  allowing  a  sttp^rs^d^a^,  and  Dreyfus  and  Ascher 
appealed  from  so  much  of  the  decree  as  refused  to  grant  them 
damages  on  the  dissolution  of  the  injunction* 

E.  E.  Baldwin^  for  the  appellants,  Edward  Bams  si  oL 

Jf.  M.  Mcf^odf  for  the  appellees,  Dreyfus  et  aL 

Cooper,  J.  We  recognize  to  its  full  extent  the  equitabla 
principle  that  in  the  partition  of  lands  held  in  common  the 
court  will,  in  the  division  of  the  property,  or  of  its  proceeds  if 
indiYisible,  and  therefore  sold  for  partition,  do  full  justioe 
between  the  co-tenants  by  directing  accounts  to  be  taken  of 
receipts  and  disbursements  by  them,  and  will  so  apportion 
the  fund  as  to  do  complete  equity.  This  rule  of  equitable 
administration  is  frequently  spoken  of  as  a  **  lien  ^  in  fayor  of 
one  co-tenant  against  the  interest  of  the  other,  but  it  has  newer^ 
so  far  as  we  are  advised,  been  held  to  be  entitled  to  priority 
over  the  right  of  a  bona  fide  purchaser  or  encumbrancer  of  the 
interest  of  one  co-tenant  in  the  common  estate. 

The  contention  of  the  complainants  is,  that  a  purchaser  of 
the  interest  of  one  tenant  in  common  takes  his  estate  snbjeoi 
to  the  right  of  the  other  co-tenants  to  subject  it  to  whatever 
may,  on  a  final  accounting,  be  found  doe  to  them  from  his 
vendor.  If  there  is  any  authority  for  this  position,  we  have 
not  been  referred  to  it,  and  we  know  of  none.  Certainly,  the 
cases  cited  by  counsel  do  not  support  his  contention,  and  so 
far  as  we  can  see,  have  no  relevancy  to  the  point  It  would 
require  many  cases  to  constrain  us  to  yield  our  assent  to  the 
proposition  contended  for.  We  do  not  believe  one  can  be 
found,  and  we  approve  the  decree  of  the  chancellor  in  so  fiff 
as  it  is  presented  by  the  appeal  of  complainants.  On  dissolu* 
tion  of  the  injunction,  the  defendants  Dreyfus  and  Asoher 
were  entitled  to  the  statutory  damages,  as  provided  bj  sootim 
1918  of  the  code. 

The  decree  must,  to  that  extent,  be  reversed,  and  the  eoort 
bolow  directed  to  award  damages  as  indicated* 
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Cd-TSHAiroi;  —As  to  the  liability  of  one  co-tonaat  to  aooonnt  for  rents 
SAd  profits,  ses  notes  to  Marly  ▼.  Friend,  78  Am.  Dee.  665-668;  Oraham  r. 
Pierce,  100  Am.  Deo.  669,  where  other  cases 'in  the  series  are  oollected; 
Fuimer*e  Appeal,  15  Am.  St.  Rep.  666.  Where  one  tenant  in  oommon  oocu« 
pies  and  enltivates  the  oommon  estate,  to  the  ezolnsion  of  his  oo-teuants,  tho 
latter  ha^e  a  right  to  an  account  of  the  profits  of  tho  crop  prodnoed,  but  no 
property  in  the  crops,  and  therefore  a  mortgage  of  snch  orops  by  the  occn« 
pying  tenant  is  good  against  his  oo-tenanta^  and  the  mortgagee  is  not  liaUo 
to  account  to  them:  Bird  r.  Bird,  15  Fla.  i2i;  21  Am.  Bap.  296. 

CoNTXTANOis  BT  OifB  TsNAHT  IN  Ck>ifMON.  — The  deed  of  a  tenant  in 
oommon  oonveys  the  proportional  interest  only  of  the  grantor  to  the  portion 
of  the  oommon  property  described:  Denmeou  ▼.  Foiter,  9  Ohio^  126;  84  Am. 
Doa  429;  Smith  r.  Beneon,  9  Vt  138;  81  Am.  Dee.  614.  Snch  a  deed  can- 
not affect  the  title  or  interest  of  their  oo-tenants,  whatsTor  title  snch  deed 
may  purport  to  oonveys  Bigelcw  ▼•  Top^f,  25  Vk  278^  60  Am.  Dea  2U4. 
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[09  MIB8I88IPPI,  25fi.] 

JvDQumtrt  NOT  Void  oankot  bs  Vaoatxd  bt  Samb  Ooust  at  Subsb- 
QUBNT  Tbrm.  *-  Unless  a  judgment  is  void,  it  cannot,  at  a  subsequent 
term,  be  vacated  or  reversed  by  the  court  that  rendered  it.  For  mere 
irregularities  or  errors  of  law,  the  appellate  court  alone  can  reverse  or 
annul  a  judgment  after  the  term  at  which  it  is  rendered. 

Motion  to  Vacatb  Judombnt,  Errors  not  Considsrbd  upon.  —  Upon  a 
motion  to  vacate  a  judgment  made  at  a  subsequent  term,  the  snflBoiency 
of  the  declaration  on  a  demurrer,  or  of  the  return  of  the  summons  on  its 
face,  and  the  action  of  the  court  in  allowing  a  judgment  of  default  to  be 
■et  aside,  the  sheriff's  return  to  be  amended,  and  judgment  by  default 
to  be  again  taken,  and  a  writ  of  inquiry  to  be  then  immediately  executed 
and  followed  by  judgment  final,  will  not  be  considered,  since  all  these 
matters  involve  a  question  of  error  or  not»  and  not  of  jurisdiction. 

Dboision  of  Qobstion  of  Fact  bt  Tbial  Goort  not  Distobbbd  on  Appral 
.ITHBN.  *-  Wber^  the  evidence  upon  the  trial  of  an  issue  of  fact  is  con* 
flicting,  ibe  decision  of  the  trial  court  thereon  will  not  be  disturbed  by 
the  supreme  court,  if  it  believes  it  to  be  warranted  by  the  testimoDy. 

Db  Facto  Officeb,  Person  AcrnNO  ondbb  Appointmbnt  is,  whrn.  —  A 
.  person  acting  as  a  deputy  sherifi^  under  appointment  by  the  sherifi^  is  a 
de/ado  officer,  although  he  has  not  qualified  as  prescribed  by  law,  and, 
as  between  third  persons,  his  acts  most  be  held  valid. 

SmmoNS,  Srrvicb  of,  on  Aobkt  of  Corporation  SaFFicixNT.  —  Service  of 
sommonson  the  station  agent  of  a  railroad  company  is  sufficient  to  an* 
thorise  a  judgment  against  the  corporation,  whether  its  principal  place 
of  business  is  in  the  county  in  which  the  action  is  brought  or  not. 

MissoiiBB  —  Person  Subd  and  Sbrvbd  bt  Wrong  Namb  cannot  Disrb- 
«abd  Summons.  —  A  person  summoned  by  a  wrong  name,  who  is  thereby 
informed  that  he  is  sued,  although  not  correctly  described  by  his  true 
■asM^  if  he  appears  and  does  not  plead  misnomer,  waives  it^  and  will 
be  bound  by  a  judgment  in  the  wrong  name.  In  the  application  of  this 
mle^  no  distinction  is  made  between  natural  persona  and  oorporations. 
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This  action  wm  brought  by  tba  appelleei  a  nunori  by  his 
next  friend  to  recover  damages  for  personal  injuriaa.  The 
declaration  was  against  the  ^Alabama  and  Vicksbarg  RaU- 
road  Company,^  and  so  was  the  snamiona.  The  first  retam 
on  the  summons  was  as  follows: 

^  Executed  this  twentieth  of  Noyeraber,  1890. 

^  R.  J.  Habmho,  Sherifll 
"  By  J.  J.  Gold,  D.  S/" 

A  judgment  by  de&ult  was  entered  on  this  retam,  at  the 
return  term,  and  a  writ  of  inquiry  awarded  to  asoertain  the 
damages.  On  the  day  for  the  execution  of  the  writ  of  inqoiry, 
no  appearance  having  been  entered  for  the  defendant,  the 
court  set  aside  the  former  judgment  by  default,  and  allowed 
the  return  to  be  amended  so  as  to  read  as  follows:  ^  Ezecated 
in  person  upon  the  defendant,  by  handing  to  C.  W.  Barber^ 
agent  of  the  Alabama  and  Vicksburg  Railroad  Company,  at 
Edwards,  Hinds  County,  Mississippi,  a  true  copy  hereof.^  A 
new  judgment  by  default  was  then  entered,  a  jury  impaneled, 
evidence  taken,  and  a  verdict  rendered  for  five  thousand  dol- 
lars against  the  Alabama  and  Vicksburg  Railroad  Company. 
Execution  was  levied  on  the  property 'of  the  Alabama  and 
Vicksburg  Railway  Company,  which  filed  this  petition  to 
have  the  judgment  vacated  and  the  execution  quashed.  Bar- 
ber testified  that  the  summons  had  not  been  served  on  him, 
but  Grold  testified  that  he  had  personally  served  the  summons 
on  Barber.  Gold  was  shown  to  have  been  appointed,  in  writ- 
ing, by  the  sheriff,  but  had  not  taken  the  oath  whioh  the  law 
required  to  be  subscribed  and  filed  in  the  office  of  the  elerk  of 
the  board  of  supervisors.  He  had,  however,  acted  as  a  depulj 
sheriff  for  several  years.  The  court  denied  the  pelitioB,  and 
the  petitioner  appealed. 

W.  L.  Nugentj  for  the  appellant. 

IL  N.  MUUr  and  /.  K.  McNedy^  tor  the  appellee. 

Campbell,  C.  J.  The  only  ground  on  which  the  motion  to 
vacate  the  judgment  could  be  sustained  is  that  it  ie  void. 
Here  irregularities  —  questions  of  error  or  no  error —-each  as 
might  cause  a  reversal  on  appeal,  and  for  which  the  jodgment 
would  not  be  pronounced  void,  cannot  be  availed  of  by  motion 
before  the  court  which  rendered  the  judgment  It  cannot,  at 
a  term  subsequent  to  the  judgment,  reverse  or  annul  it  for 
mere  errors  of  law  in  the  proceedings.  Only  this  ooort  can  do 
that 
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The  only  ground,  of  those  alleged,  on  which  the  judgoaent 
assailed  could  be  held  to  be  void  is,  that  the  defendant  was 
not  summoned  as  the  law  provides,  so  as  to  give  the  court 
jurisdiction  to  pronounce  judgment  against  it  The  suffl- 
ciencj  of  the  return  of  the  summons  on  its  face,  and  of  the 
declaration  on  a  demurrer,  and  the  action  of  the  court  in  al- 
lowing the  judgment  by  default  taken  on  the  first  return  of 
the  summons  to  be  set  aside,  the  return  by  the  sheriff's  dep- 
uty to  be  amended,  and  judgment  by  default  to  be  again  taken 
and  writ  of  inquiry  to  be  then  immediately  executed  and  fol* 
lowed  by  judgment  final,  are  all  matters  pertaining  to  the 
practice  of  the  court,  with  a  party  properly  before  it,  and  in- 
volve a  question  of  error  or  not,  and  not  of  jurisdiction. 

Was  the  defendant  duly  summoned?  If  not,  the  judgment 
abould  he  vacated.  If  the  defendant  was  summoned  as  the 
law  requires,  no  relief  can  be  had.  The  solution  of  this  ques- 
tion involves  both  fact  and  law.  It  is  a  question  of  fact 
whetlier  or  not  the  summons  was  served  on  Barber,  as  agent. 
The  evidence  is  somewhat  confiicting,  and  the  circuit  judge 
found  the  fact  in  favor  of  the  plaintiff,  and  we  are  not  willing 
to  sot  aside  this  conclusion,  believing  it  to  be  warranted. 

The  questions  of  law  are,  the  sufficiency  of  service  of  the 
aummons  by  Mr.  Gold,  describing  himself  as  deputy  sheriff, 
the  sufficiency  of  a  service  of  summons  on  Barber,  agent^  and 
the  validity  of  a  judgment  against  the  appellant  on  service 
of  the  summons  issued  against  the  Alabama  and  Vicksbarg 
Bailroad  Company. 

Although  Gold  had  not  qualified  as  prescribed  by  law  for 
deputy  sheriffs,  he  was  acting  as  such  under  appointment  by 
the  sheriff;  was  a  de  facto  officer;  and^  between  third  persons, 
his  acts  must  be  held  valid. 

Service  of  summons  on  an  agent  such  as  Barber  was — a 
station  agent — was  sufficient  to  authorise  judgment  against 
the  ooiporati<^n  be  represented:  Code,  sec  1529.  It  matters 
not  whether  the  office  or  principal  place  of  business  of  the 
corporation  was  in  the  county  in  which  the  action  was  brought 
or  not. 

The  declaration  and  summons  were  against  the  Alabama 
and  Vicksburg  Railroad  Company.  The  summons  was 
served  on  Barber,  station  agent  of  the  Alabama  and  Vicks* 
burg  Railway  Company,  and  the  judgment  by  default  was 
against  the  Alabama  and  Vicksburg  Railroad  Company,  on 
which  execution  issued  against  Alabama  and  Vicksburg  Rail- 
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road  Company.  The  claim  is,  that  a  valid  judgment  could 
not  be  given  in  this  state  of  case  under  which  to  take  the 
property  of  the  Alabama  and  Vicksburg  Railway  Company. 

The  question  is  as  to  the  effect  of  the  misnomer.  There  are 
cases  which  hold  that  one  sued  and  served  by  a  wrong  name 
may  disregard  the  summons.  All  agree  that  one  Bummoned 
by  a  name  not  his  own,  and  who  appears  and  does  not  plead 
misnomer,  waives  it,  and  is  bound  by  the  judgment  in  the 
wrong  name.  There  is  no  sound  reason  for  a  distinction  in  the 
two  classes  of  cases.  The  true  view  is,  that  one  summoned  by 
a  wroDg  name,  being  thus  informed  that  he  is  sued,  although 
not  correctly  described  by  his  true  name,  not  availing  of  his  op- 
portunity to  appear  and  object,  whereby  the  true  name  would 
be  inserted  in  the  proceedings  (Code,  see.  1581),  Bhould  be 
precluded  from  afterwards  objecting.  Having  remained  Bileni 
when  he  might  and  should  have  spoken,  he  must  ever  after- 
wards be  silent  as  to  this  matter.  This  view  is  sustained  by 
the  books:  1  Black  on  Judgments,  sec.  213;  Freeman  on 
Judgments;  Welsh  v.  Kirkpatrick,  30  Cal.  202;  89  Am.  Dec.  85; 
Lafayette  Ins,  Co,  v.  French^  18  How.  404;  First  NtU.  Bank  r* 
Jaggers^  81  Md.  38;  100  Am.  Dec.  53;  Hoffield  v.  Board  etc^ 
33  Kan.  641;  Waldrop  v.  Leonard,  22  S.  C.  118;  Smith  v.  Bow 
her,  1  Mass.  76;  Medway  Cotton  Mfg.  Co.  v.  Adams^  10  Mass. 
•360;  Quinard  v.  Heysinger,  15  111.  288;  Parry  t.  Woodson^ 
33  Mo.  347;  84  Am.  Dec.  51;  Waterbury  v.  Mather^  16  Wend. 
611;  Smith  v.  Patten,  6  Taunt.  115. 

There  is  no  distinction  in  this  respect  between  natural  per- 
sons and  corporations.  When  a  summons  is  served  on  the 
authorized  agent  of  a  corporation,  it  is  served  on  the  corpora* 
tion.  He  is  the  corporation  for  this  purpose,  and  it  is  because 
of  this  that  a  judgment  by  default  may  be  rendered  at  the  re- 
turn term  against  the  corporation  on  whose  agent  Bummona 
is  personally  served,  as  we  hold  may  be  done.  The  case  of 
Lafayette  Ins.  Co.  v.  French,  18  How.  404,  cited  above,  is,  be- 
sides sustaining  our  view  as  to  the  misnomer,  a  decision  di- 
rectly in  point  as  to  the  effect  of  service  on  an  agent  of  a 
corporation.  It  binds  the  corporation  just  as  if  the  servioe 
was  on  one  designated  by  the  charter  to  receive  it,  or  author- 
ized to  do  so  by  its  power  of  attorney.  It  must  be  so,  for  pro- 
cess can  be  served  on  a  corporation  in  no  other  way  than  by 
service  on  some  officer  or  agent  qualified  by  law  for  that  pur- 
pose, and,  ^  for  the  purpose  of  receiving  such  servicei  and  b^ 
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ing  boand  by  it|  the  corporation  is  identified  with  snch  agent 
or  oflScer.'* 

Affirmed,  ^^^ 

VAOATnro  JvDGiffBinri  at  a  Svbsbqusiit  Tbul— Ooarl  Mimoft  tl  m 
sabseqnent  tenn  modify  or  wt  ftiiide  a  regnUr  jodgmentk  except  upon  en 
applicatioii  to  reheer,  or  beoanse  of  eooidenti  mistakep  or  inadTertenoe  of  the 
ooart,  tarpriM,  or  excosable  neglect:  Cfook  ▼•  Moort^  100  N,  0.  294;  i  Am. 
St.  Rep.  587;  or  to  correct  clerical  errors  or  omissions;  or  when  the  Jndg* 
ment  is  void  npon  its  face,  either  for  want  of  jorisdiction  of  the  sabject-mat« 
tor  or  of  the  parties:  CarUtU  t.  KUUbrtw,  91  Ala.  851;  24  Am.  8i  Rep. 
015i  In  striking  oot  %  judgment  after  the  lapee  of  the  term  in  which  it  is 
entered,  the  court  acts  in  the  exerciee  of  its  qiuui  equitable  power8»  and 
this  power  will  never  be  exercised  except  to  promote  the  ends  of  justice;  and 
H  must  further  appear  that  the  party  making  the  application  has  aoted  III 
good  faith  and  with  ordinary  diligence;  Bfnowdem  ▼•  Prettont  78  Md.  261. 

Appial.  —  When  evidence  is  ocinflicting,  judgment  will  not  be  disturbed 
on  appeal:  Bohamum  r.  CamU^  97  Ma  446;  10  Am.  St.  Rep.  828^  and  noteg 
Kamatm  City  ele,  B.  M.  Cor.  Kier.  41  Kan.  661;  18  Am.  St  Rep.  811;  Ml§- 
mmri  Pac  Ry  Co.  t.  Platwer,  78  Tex.  117;  15  Am.  St.  Rep.  771;  Pmnypadter 
T.  CapUal  Ins.  Co.,  80  Iowa,  56;  20  Am.  St  Rep.  895. 

OmcBRa.  —  Acts  of  officer  do  /ado  are  recognised  as  vnlld  lo  far  as  th^ 
affect  the  public  and  third  persona:  HatuBm  v.  Kauafor^  15  Or.  466;  8  Am. 
St  Rep.  176;  Magneem  ▼•  OUy  of  Fromonit  80  Neb.  843;  27  Am.  St  Rep. 
436. 

8BRTI0X  ov  Process  on  CoRPORiiTioira:  See  note  to  Hampoom  t.  Wonro^ 
66  Am.  Dee.  I19-122L  To  bind  a  corporation,  the  service  of  process  mnst 
be  upon  the  identioal  agent  provided  by  statute:  Ortat  WooL  Mtn.  Co,  v* 
Woodmao  He.  Mm.  Co.,  12  Col  46;  18  Am.  St  Rep.  204;  and  the  fact  that 
the  officers  of  a  corporation  may  have  known  of  the  issuance  of  a  writ  does 
not  dispense  with  the  necessity  of  the  regular  service  as  provided  by  stat> 
nte:  NarrtU  v.  Mexico  CaUU  Co.,  73  Tex.  612.  In  Michigan,  servioe  of  pro* 
•ess  may  be  made  upon  the  proper  officers  of  a  corporation  in  the  oonnty 
where  the  plaintiff  resides,  though  its  business  office  is  located  in  another 
oouuty:  Potior  v.  John  Hutddtmm  Mfg.  Co.,  79  Mich.'207. 

MnuvoMU  IH  Summons  '—  J&wwwor  ov.  —  When  the  real  par^  in  interest  is 
sued  and  served  with  process  by  a  wrong  name,  the  misnomer  must  be  pleaded 
in  abatement;  otherwise  such  party  will  be  oondnded  by  the  judgment  the 
same  as  if  he  were  described  by  his  true  uMne:  Pomuykitmia  Co,  v.  Sham,  125 
IlL  72;  8  Am.  St  Rep.  337;  and  the  rule  is  the  same,  whether  the  defend* 
snt  appears  or  makes  default:  M%ni  MoL  Bamk  v.  Joggon^  81  Md.  88;  lOH 
Am.  Deo.  58. 
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Mississippi  Mills  Company  v.  Smith. 

[09  MuiiailPPi.  399.] 

WAT«RCN>iriun8  — Right  bt  *  PRBaoRipnov  vo  Polluix  Watkbs  aw 
St&saii,  fiow  LnClTSD.  ^Th«  right  acquired  hj  pfvscription  to  pol- 
l«to  the  Waters  ol  a  atream  Is  limited  by  the  oharaoter  and  erteat  of  the 
right  exerdiied  during  the  period  of  preseripticm,  and  for  any  increase 
causing  material  Injtti^  to  the  riparian  owners  an  aottoii  may  be  maia- 
t&ined. 

MANurAortJittK  Kcff  Bxnm  wtttm  LtABtLrrr  Mm  FoLLimiro  9niKAM  bt 
ARTirtciAt  M  KAHa.  — *  A  manufacturing  company  haa  no  more  right  than 
any  other  persott  td  polluteb  by  artifieial  means,  the  water*  of  a  etreaoi, 
without  liability  to  persona  hating  ft  right  to  the  use  of  tlM  water  flev- 
Idg  therein. 

TcsTTttoirr  OoKrsfm  fOB  Avr  PimfoM  not  Bxclobsb  mr  Ositciul 
OBJBCTKm <  *-  Where  testimony  it  oempetenl  for  any  purpoee,  it  will  not 
be  eteladed  on  a  general  objeotioa. 

IfiAsaBB  09  DAMAOio  VOK  PoLUmn*  9rRMAM.  •^la  OB  aetbo  toreoofer 
damages  to  a  farm,  tanaod  by  the  dilation  of  a  stMam  ranning  thnmgh 
\%t  it  Is  error  to  admit  oridenoe  of  the  difi[erenoe  between  the  vmkte  ef 
the  farm  with  the  streut  dear  and  its  ▼alue  with  the  stfeam  poUnted. 
But  if  the  Jury  is  Iwitrueted  not  to  find«  in  auy  •rwt,  the  dtffereooe  in 
the  talae  of  the  farm  with  im  uapoUuled  and  a  polluted  stream  es  ik, 
and  tholr  f  erdiet  shows  that  they  must  havo  disrecardod  tiio  iBooanpeteat 
evidencop  the  error  will  not  l>e  ground  for  reversaL 

A0T1091  to  recover  dainikgeg.  The  plaintiffs  recovered  a 
jtidgmetit  for  $260,  and  the  defendant  appealed. 

/•  S.  S^xtan^  for  the  appellant. 

B.  N.  MttUff  tot  the  appellees. 

CoopBR,  J.  The  appellees  brought  this  suit  to  reoover  (torn 
the  appellant  damages  for  pollating  the  Waters  of  a  small 
stream  which  runs  across  their  lands.  A  map  showing  the 
location  of  the  stream,  and  its  several  branches  before  it 
reaehee  the  land  of  the  appellees,  seems  to  have  been  intro- 
duced in  evidence  In  the  oourt  below,  and  several  witnesses 
were  examined  in  reference  thereto;  but  this  map  is  not  in  the 
record,  and  if  It  were,  we  would  be  unable  to  apply  the  testi- 
mony of  the  witnesses  to  it,  because  of  tlie  indefinite  manner 
in  which  the  locations  are  spoken  of.  It  is  manifest  that  this 
court  can  form  no  opinion  of  the  meaning  of  a  witness,  when 
the  bill  of  exceptions  states  only  that  *'  the  witness  explained 
the  map  to  the  jury/'  or  testified  that  the  stream  entered  the 
land  of  the  plaintififs  *^here"  and  runs  ^*here,''  and  that  a 
ditch  was  cut  "  there "  or  might  be  cut  "  here,"  etc.  While 
it  may  be  true  that  the  bill  of  exceptions  contains  all  the 
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evidence  given  in  the  eoart  below  (except  the  map),  if  the 
word  ^*  evidence  "  be  taken  as  referring  only  to  spoken  words, 
it  is  evident  that  it  does  not  put  this  court  in  possession  of  all 
the  faote  upon  which  the  jury  acted.  V(e  have  adverted  to 
the  defective  character  of  the  bill  of  exceptions  here,  not  be- 
cause it  is  material  in  this  case,  but  because  we  have  almost 
invariably  found  the  same  eharacter  of  defect  in  cases  where 
maps  and  plats  are  introduced  in  evidence  since  the  intnn 
duction  of  the  stenographic  report  instead  of  the  ordinary  bill 
of  exceptions*  If  the  practice  is  persisted  in,  some  appellant 
will  some  day  have  an  affirmanoe  in  this  court  on  the  ground 
that  it  is  impossible  to  say  what  facts  were  developed  in  the 
oourt  below* 

The  evidence  in  this  case  discloses  that  the  plaintiffs  are 
the  owners  of  a  tract  of  land  through  which  a  small  stream 
of  clear  and  pure  water  originally  ran;  that  on  one  of  the 
branches  of  this  stream,  above  them,  the  defendant  company 
erected  a  cotton  and  woolen  mill  more  than  twenty  years  ago, 
whieh  mill  is  locsted  at  or  near  some  springs  from  which  this 
branch  of  the  stream  takes  its  origin.    The  defendant  dug  a 
pond  aboat  the  springs,  and  dammed  np  the  water  they  sup- 
plied, and  with  a  large  pump  forced  the  water  from  the  pond 
into  its  dye-house  and  through  the  closets  in  its  mills.    The 
water,  having  been  used  in  flushing  the  closets  and  in  dyeing 
the  cloths  manufaetnred,  and  washing  the  wool  need  by  the 
company,  is  returned  to  the  stream,  below  the  pond,  and  from 
thence  flows  into  the  stream  on  the  plaintiffs'  land.    This  use 
of  the  water  commenced  more  than  twenty  years  ago,  and  has 
been  continuous  from  that  time  lo  the  present 

The  plaintiflb,  however,  contended,  and  introduced  evidence 
tending  to  prove,  that  until  less  than  five  years  before  the  in« 
etitution  of  this  suit  the  stream  below  the  pond  was  small  and 
feeble,  and  its  bed  crooked  and  filled  with  large  holes,  in 
which  the  water  would,  to  a  great  degree^  stagnate,  and  de- 
posit much  of  its  impurity  before  reaching  their  lands;  and 
also  that  the  banks  of  the  stream  were  not  well  defined,  and 
in  some  parts  of  the  defendant's  land  it  spread  out  over  a  flat, 
on  which  much  of  the  polluting  matter  was  deposited;  that 
the  defendant,  within  that  period,  had,  for  the  purpose  of  ac- 
celerating the  flow  of  the  water  and  preventing  the  deposits  in 
the  bed  of  the  stream,  on  its  land,  or  on  the  flat,  dug  a  ditch, 
hy  which  the  channel  of  the  stream  on  its  land  was  straight- 
ened, the  result  of  which  was  that  the  befouled  water  was  has- 
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tened  to  the  stream  on  the  liand  of  plaintiffs;  ihat  before  this 
ditch  was  cut,  the  stream  and  flat  on  defendant's  land  was 
much  polluted,  and  obnoxious  to  sight  and  smell,  which  was 
greatly  obviated  bx  cutting  the  ditch;  that  before  the  ditch 
was  cut,  plaintiffs  suffered  but  little  inconvenience  or  injurf 
because  of  the  pollution  of  the  water,  which  came  upon  her 
land  only  in  small  quantities,  except  when  the  stream  was 
flooded  by  rains,  and  quickly  passed  away;  but  that,  since 
the  cutting  of  the  ditch,  the  foul  and  polluted  water,  oontiiUH 
ously  and  in  large  quantities,  was  passed  into  the  stream  on 
their  land,  rendering  its  water  unfit  for  any  purpose  and  cre- 
ating a  stench  throughout  its  course. 

It  was  also  proved,  both  by  witnesses  for  the  plaintiflb  and 
defendant,  that,  within  ten  years  before  the  suit,  the  defend- 
ant company  had  considerably  increased  its  capacity  and  th# 
number  of  its  employees,  by  whom  the  closets  were  used;  and 
that,  for  the  purpose  of  securing  an  increased  supply  of  water, 
the  defendant  had  pumped  and  piped  water  from  Ford's 
Creek,  a  stream  over  a  mile  away,  the  water  from  which 
would  not  naturally  come  through  the  plaintiffs'  land;  thai 
this  water  from  Ford's  Creek  was  used  for  the  same  purpoaea 
as  that  taken  from  the  pond,  and  after  such  use,  was  deliv- 
ered through  the  ditch  cut  by  defendant  in  the  stream  on 
plaintiffs'  land. 

The  defendant's  evidence  tended  to  show  thai  the  water  of 
the  stream  was  less  polluted  than  the  plaintiffs  claimed  it  to 
be;  that  the  pollution  was  the  same  in  character  and  less  in 
degree  than  it  had  been  at  any  time  during  the  past  twenty 
years,  for,  while  the  quantity  of  water  had  been  increased,  the 
polluting  matter  was  less  per  gallon  than  before;  that  the  ditch 
cut  by  it  was  only  to  straighten  the  stream  on  its  own  land, 
and  did  not  have  the  effect,  nor  was  it  cut  for  the  purpose, 
shown  by  the  witnesses  for  the  plaintiffs. 

This  statement  of  the  material  evidence  fairly  presents  the 
facts  upon  which  the  plaintiffs  contend  that  a  right  of  recov* 
ery  is  shown,  while  the  defendant  claims  that  none  should 
have  been  permitted. 

The  testimony  of  the  plaintiffs  and  defendant,  while  in 
some  respects  conflicting,  presents,  in  the  main,  substantially 
the  same  condition  of  affaire. 

The  defenses  relied  on  by  the  defendant  oompanj  are:  L 
That  a  right  to  pollute  the  stream  has  been  shown  to  exist  by 
prescription;  2.  That  the  use  to  which  the  water  was  put  bj 
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it  was  a  reasonable  one,  in  yieir  of  the  character  of  its  busi* 
nassy  and  that  the  right  of  an  individual  to  have  pure  water 
must  yield  to  the  policy  of  the  state  and  the  public  of  encour- 
aging great  manufacturing  establishments,  which  cannot  exist 
if  forbidden  to  befoul  the  water  which  it  necessarily  uses  in 
its  works,  or  to  deliver  it»  when  thus  necessarily  polluted, 
along  the  natural  watercourses. 

The  plaintiffs,  on  the  trial,  conceded  the  right  of  the  defend- 
ant  to  pollute  the  waters  to  the  extent  to  which  that  right  had 
been  exercised  until  within  five  years  of  the  commencement 
of  their  action,  but  contended  that  the  right  now  claimed  was 
materially  different  in  character  and  degree  from  that  which 
the  defendant  could  exercise  under  its  prescriptive  claim. 

Upon  this  point  we  think  the  law  and  the  facts  are  with  the 
plaintiffs, — at  least,  that  upon  proper  instructions  as  to  the 
law,  the  jury  found  a  verdict  for  the  plaintiffs,  which  is  abun« 
dantly  supported  by  the  evidence.  Crossly  v.  Ligktowler^  L.  B. 
2  Ch.  478,  MeCaUum  v.  Oermantown  Water  Co.,  54  Pa.  St  40, 
93  Am.  Dec.  656,  Jones  v.  Crow^  32  Pa.  St  398,  and  Holsman 
V.  Boiling  Spring  Bleaching  Co.,  14  N.  J.  Eq.  835,  were  all 
eases  very  similar  in  their  circumstances  to  the  case  at  bar. 
In  each  of  them  a  right  by  prescription  to  foul  the  waters  in 
which  the  plaintiff  had  an  interest,  by  depositing  dje-stuff 
therein,  was  claimed;  in  each,  the  right  to  somewhat  pollute 
was  claimed  to  warrant  pollution  to  a  greater  extent.  But 
the  courts  held  that  the  right  secured  by  prescription  was 
limited  by  the  character  and  extent  of  that  exercised  during 
the  period  of  prescription,  and  that,  for  any  increase  causing 
material  injury,  an  action  could  be  brought  The  facts  of  this 
case,  as  found  by  the  jury,  bring  it  within  the  rule  announced 
in  these  cases. 

In  support  of  the  proposition  that  the  plaintiffs  cannot  re- 
cover in  this  suit  because  the  water  was  polluted  by  a  manu- 
facturing company,  and  that  the  right  of  the  plaintiffs  must 
therefore  be  determined  by  a  different  rule  than  would  be  ap- 
plied if  the  injury  had  been  done  by  one  not  a  manufactureTi 
the  defendant  relies  upon  the  case  of  Pennsylvania  Coal  Co, 
V.  Sanderson^  118  Pa.  St  126;  57  Am.  Bep.  445. 

That  case  had  been  before  the  supreme  court  of  Pennsyl- 
tania  on  three  previous  writs  of  error,  in  each  of  which  it  had 
been  determined  that  the  plaintiff  showed  a  right  of  recovery: 
M  Pa.  St  401;  27  Am.  Bej!.  711;  94  Pa.  St  80^;  89  Am.  Bep. 
785;  102  Pa.  St  870. 
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On  the  fourth  writ  of  error,  and  upon  Buhstantiallj  the 
same  facts,  a  coutrary  oonclusion  was  reached.  But  the  de- 
cision on  the  last  writ  of  error  is,  not  that  a  manufacturing 
company,  more  than  any  other  person,  may  pollute  the  waters 
of  a  stream  without  liahillty  to  others  having  a  right  to  the 
use  of  the  water  flowing  therein.  On  the  contrary,  the  opin« 
ion  is  based  upon  the  express  declaration  of  the  court  that 
the  charaotec  of  the  water  had  not  been  changed.  The  action 
was  by  Sanderson  against  the  coal  company  for  polluting  the 
waters  of  Meadow  Brook  by  discharging  therein  the  waters 
from  its  mine.  The  court  said:  ^  It  will  be  observed  that  the 
defendants  have  done  nothing  to  change  the  character  of  the 
water  or  its  purity,  save  what  results  from  the  natural  use 
and  enjoyment  of  their  own  property.  They  have  brought 
nothing  on  the  land  artificially.  The  water,  as  it  poured  into 
Meadow  Brook  is  the  water  which  the  mine  naturally  dis- 
charges. Its  impurity  arises  from  natural,  not  artificial, 
causes.  The  mine  cannot,  of  course,  be  operated  elsewhere 
than  where  the  coal  is  naturally  found,  and  the  discharge  is 
a  necessary  incident  to  the  mining  of  it." 

The  distinction  between  that  case  and  this  is  apparent  In 
that,  the  mining  company,  in  the  ordinary  use  of  its  property, 
opened  up  a  flood  of  water  which,  in  its  natural  state,  flowed 
into  the  brook,  and,  being  naturally  injurious,  polluted  the 
brook. 

In  this  case  the  defendant  company,  using  water  in  which 
it  had  a  limited  right,  and  to  which  the  plaintiffs,  after  a  rea- 
sonable use  thereof  by  the  defendant,  had  an  equal  right,  by 
artificial  means  changed  the  very  nature  and  character  of  the 
water,  and  instead  of  permitting  it  to  flow  to  the  plaintiffs  in 
beneficial  condition,  poured  it  upon  them,  according  to  their 
witnesses,  poisoned  and  putrescent. 

For  this  a  right  of  recovery  manifestly  existed,  unless  the 
defendant  had  acquired  the  right  by  prescription  so  to  do. 
The  verdict  of  the  jury  settles  that  claim  against  it. 

The  plaintiffs,  over  the  objection  of  the  defendant,  were  per- 
mitted to  prove  that  the  water  from  the  stream  had  seeped  into 
a  spring  near  its  border,  rendering  it  unfit  for  use,  and  that, 
when  it  overflowed  its  banks,  the  adjacent  land  was  rendered 
unfit  for  cultivation,  and  the  crop  thereon  destroyed;  that  on 
one  occasion  a  hog  that  had  been  in  the  stream  was  killed 
for  meat,  and  |ts  flesh  found  unfit  for  use;  and  probably  other 
circumstances  of  like  character.    The  objection  taken  to  the 
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i«0iifnony  was  general,  bat  we  are  now  informed  that  the 
ground  of  objection  is  that  no  damages  were  claimed  in 
the  declaration  for  the  injuries  thus  proved. 

We  do  not  think  this  testimony  was  introduced  by  the 
plain  tiffs  for  the  purposes  supposed  by  the  defendant.  No 
effort  was  made  to  prove  the  value  of  the  spring,  or  the  hog, 
or  the  injury  to  the  land  or  crops.  The  controversy  of  the 
parties  was  as  to  whether  the  water  as  polluted  was  poisonous 
and  injurious.  The  plaintiff  introduced  much  evidence  to 
Bhow  that  it  was;  the  defendant,  much  to  show  that,  though 
tlie  water  was  discolored,  it  was  wholesome,  and  fit  for  use  by 
man  and  beast|  many  of  its  witnesses  testifying  that  their 
stock  were  accustomed  to  drink  it,  and  some  that  they  them« 
selves  bad  done  so.  The  testimony  objected  to  was  compe- 
tent and  relevant,  not  for  the  purpose  of  proving  specific 
damages  to  be  awarded  by  the  jury,  but  as  tending  to  show 
the  harmful  character  of  the  water  by  reason  of  its  pollution. 
The  rule  is  well  settled  that  where  testimony  is  competent 
for  any  purpose,  it  will  not  be  excluded  on  a  general  objection. 
If  the  defendant  had  desired  to  do  so,  he  could  have  limited 
the  effect  of  the  testimony  to  the  extent  to  which  it  was  com- 
petent; but  it  is  not  permissible  to  reserve  a  general  objection 
to  such  evidence. 

The  court  should  not  have  permitted  the  plaintiffs  to  prove 
the  difference  in  the  value  of  their  farm  with  a  clear  stream 
on  it  and  with  that  polluted  as  it  was.  The  injury  is  not  of 
a  permanent  character,  and  will  not,  in  the  course  of  nature, 
continue  after  its  cause  shall  be  removed.  It  must  be  assumed 
that  the  defendant  will  cease  to  infringe  upon  the  rights  of  the 
plaintiffs,  and  if  it  does  not,  recovery  must  be  had  in  succes- 
sive suits.  The  error  in  the  admission  of  this  evidence  would 
cause  a  reversal  of  the  judgment  but  for  the  fact  that  by  the 
tenth  instruction  given  for  the  defendant  the  jury  was  in- 
structed not  to  find,  in  any  event,  the  difference  in  the  value 
of  the  place  with  an  unpolluted  and  a  polluted  stream  on  it, 
and  the  further  fact  that  the  meager  verdict  rendered  was 
evidently  reached  by  disregarding  the  incompetent  evidence. 

The  judgment  is  therefore  afiSrmed. 


Tbb  Mbus  Qownoir.  -—The  daposit  in  a  •inam,  er  apiNi  fit  iMuaki*  of 
WMie  watlw  from  BuurafAotorieay  or  of  ddbrii  from  minm»  which  is  nooao- 
mrtty  ewtwd  down  by  the  eorrenl  and  thrown  vpon  tho  Imida  of  riporiaa 
hok«i»^  is  a  asiMuioo,  Mid  tbo  fartioo  iajnred  thortby  may  aao  for  ito 
»SMSl^  toflftjomita  waintonwioa^  and  to  woover  dowagoa  lor  tho  iaiasiae 


556  Mississippi  Mills  Company  v«  Smith.         [Mibb. 

permit,  and  regalato  miniDg  on  the  pablio  lands,  or  on  lands  grantod  by  tbo 
United  States  to  private  ownera.  Nor  are  aaeh  acta  anthorised  or  joatifiod 
by  state  statutes  providing  for  the  improvement  of  the  navigable  rivers  of  tiM 
state,  although  they  recognise  the  existence  of  the  injuries;  or  by  state  laws 
regulating  mining  operations:  Woodruff  r.  Korth  BioomJUid  Orttvei  Mm,  Oo^p 
9  Saw.  441.  Neither  the  United  States  nor  the  state  could  paaaa  law  an- 
thorizing  such  an  invasion  of  private  property,  or  such  an  injury  to  the  nav- 
igable waters  of  the  state:  PoUanV*  Leasee  v.  Hagca^  8  How.  Ifi23;  BoggB  v. 
Merced  Min.  Co.,  14  Gal.  279;  PeopU  v.  Gold  Rim  eCe.  Ok,  66  OaL  138;  56 
Am.  Rep.  80;  Woodruff  v.  Norih  BUtomfield  Oravd  Min.  Co..  9  Saw.  441. 
The  covering  up  of  land  with  ddbrU,  so  as  to  effectually  destroy  or  impair 
its  usefulness,  is  a  taking  thereof  within  the  meaning  of  the  oonstitutional 
provision  prohibiting  the  taking  of  private  property  without  oompensatioK 
to  the  owner:  Pumpelly  v.  Oreen  Bay  Co,,  13  WalL  166;  BaUm  v.  Bosftm  ete. 
B.  B,  Co.,  51  N.  U.  504;  12  Am.  Rep.  147.  Even  in  England,  wheM  Par- 
liament can  authorize  nuisances,  and  the  taking  of  private  property  witbont 
compensation,  the  courts  are  careful  not  to  imply  or  infer  authority  to  oreate 
nnisances  when  such  authority  is  not  dearly  given  by  the  expreae  terms  of 
the  act,  and  it  is  held  that  bodies  acting  under  acts  of  Parliament  mnst  eon<- 
fine  themselves  strictly  within  the  powers  granted:  AUomey'Oeneral  v.  Ooimef 
Hatch  Lunatic  Asylum,  L.  R.  4  Ch.  153;  Clowes  v.  Staffordshire  etc  Cb.,  L.  Bb 
8  Ch.  125;  Attorney  General  v.  Leeds  Corp,,  L.  R.  5  Ch.  583;  AUonteif-^femeni 
V.  Council  of  Borongh  of  Birmingham,  4  Kay  ft  J.  628. 

Custom  oannot  Give  Right  to  Dbfosit  Dj^bris  in  Strxaic.  —  No  right 
can  be  acquired  by  custom  to  cast  dibris  into  a  stream,  to  be  carried  dowm 
and  deposited  upon  the  property  of  a  riparian  proprietor  below,  deatroyiog 
and  rendering  it  useless,  or  to  fill  up  the  beds  of  navigable  streams,  impeding 
or  destroying  navigation:  Red  River  Roller  Mills  v.  Wrighi,  30  Minn.  249; 
44  Am.  Rep.  194;  People  v.  Gold  Run  etc.  Co.,  66  Cal.  188;  56  Am.  Rep.  80; 
Woodruff  V.  North  Bloomfield  Gravel  Min.  Co.,  9  Saw.  441.  The  defendants 
in  the  California  cases  above  cited  contended  that  their  acta  were  anthoriaed 
by  the  customs  of  miners  in  that  state,  which  had  been  recognised,  confirmedy 
and  legalized  by  the  legislation  of  the  state  and  of  Congress.  The  eoorti^ 
however,  decided  that  they  were  not  so  authorized  by  any  valid  ooatora  or 
usage.  McKee,  J.,  in  delivering  the  opmion  of  the  court  in  the  case  of 
People  V.  Gold  Run  etc  Co.,  66  Cal.  138,  56  Am.  Rep.  80,  said:  *'Undonbt» 
edly,  the  fact  must  be  recognized,  that  in  the  mining  regions  of  the  states  the 
custom  of  making  use  of  the  waters  of  streams  aa  outlets  for  mining  dSbrie 
has  prevailed  for  many  years;  and,  as  a  custom,  it  may  be  conceded  to  have 
been  founded  in  necessity;  for  without  it,  hydraulic  mining  could  not  have 
been  economically  operated.  In  that  custom  the  people  of  the  state  have 
silently  acquiesced,  and  upon  the  strength  of  it  mining  operations  involving 
the  investment  and  expenditure  of  large  capital  have  grown  into  a  legitimate 
business,  entitled,  equally  with  all  other  business  pursuits  in  the  atate^  to 
the  protection  of  the  law.  But  a  legitimate  private  business,  foanded  npon 
a  local  custom,  may  grow  into  a  force  to  threaten  the  safety  of  the  people 
and  destruction  to  public  and  private  rights;  and  when  it  develope  into  thai 
condition,  the  custom  upon  which  it  is  founded  becomes  nnreasonabla^  be* 
cause  dangerous  to  public  and  private  rights,  and  cannot  be  invoked  to  fm* 
tify  the  continuance  of  the  business  in  an  unlawful  manner."  The  same 
principles  have  been  applied  in  cases  arising  from  the  throwing  of  dibHs  from 
•aw-mills  into  streams:  Veatie.  v.  Dwinel,  50  Me.  479;  GerrM  T.  i^rowi,  51 
Me.  256;  81  Am.  Dec  569;  Red  River  Roller  MUUr.  Wrighi^  SOHtan.  M9|  44 
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Am.  Rep.  191;  and  in  Columhun  tie.  Coal  Co,  r.  Tvrier,  48  Ohio  St  41,  2^ 
Am.  St.  Rep.  52S,  to  the  casting  of  dibru  from  a  coal  mine  into  a  stream. 

No  pRKAOftiPi'ivB  Right  to  Continus  Public  Nuisanci. — It  is  a  well- 
estalilisbei  rule  of  law  that  no  right  to  maintain  or  continue  a  pablio  niii« 
sance  of  any  kind  whatever  can  be  acquired  by  prescription:  Wood  on 
Nuisances,  secd.  76,  727;  Cooley  on  Torts,  613;  Woodruff  v,  Noi-th  Bloomfield 
Gr.ivel  Mia.  Co.^  0  Saw.  441 ;  People  v.  Gold  Run  etc.  Co.,  66  Gal.  138;  66  Am. 
Rap.  80;  PeUu  ▼.  Johmon,  56  lud.  139;  Veemiey.  Dwin^l,  fiO  Me.  479;  Wiod€$ 
T.  WhUehead^  27  Tez.  304;  84  Am.  Deo.  631.  And  this  mle  appliee  to  a  suit 
brought  by  a  private  person  who  has  sustained  special  injuries  from  a  pnblio 
nuisance^  as  well  as  to  a  suit  brought  by  the  attorney-general  in  the  name  of 
the  people  of  the  state.  A  public  nuisance  is  not  unlawful  as  to  the  whole 
public^  and  lawful  as  to  its  ooostituents,  or  a  part  of  its  constituents;  it  ia 
absolutely  and  wholly  unlawful:  Woodnff  ▼.  North  Blocmjidd  Qraod  iOn. 
Ok.  9  Saw.  441. 

Inoonysnikmob  No  Obound  for  Rbfusiko  to  Enjoin  Nitisanob.  — Where 
the  rights  of  a  complainant  are  infringed  by  the  maintenance  of  a  nuisance^ 
the  faot  that  it  will  put  the  party  sought  to  be  enjoined  to  great  inoouTe- 
nience  and  expense  is  no  reason  for  refusing  to  grant  an  injunction.  This  is 
a  consideration  with  which  the  courts  have  nothing  to  do.  They  are  bound 
to  grant  to  the  party  seeking  relief  such  relief  as  the  law  entitles  him  to  re- 
oeiye,  whatever  may  be  the  inconvenience  to  the  defendant  or  to  the  general 
public:  Woodrt^r.  North  BloomJUld  Gravel  Mm,  Co..  9  Saw.  441;  Attorney- 
Otneral  ▼.  Couneil  qf  Borough  qf  Birminghaum^  4  Kay  k  J.  628;  Attoruit^Qtnf' 
mxU  y.  Oolue^  Batch  LumUic  Asylum^  L.  R.  4  Ch.  146. 

Dam  vob  Imfoitndino  Mining  DiBBia.  —  In  the  case  of  Hardt  r.  UbeH^ 
Hill  etc,  Co,f  27  Fed.  Rep.  788,  it  was  decided  that  no  dams  for  the  impound- 
ing of  mining  d^ia  erected  in  mountain  streams  should  be  held  sufficient 
to  protect  riparian  proprietors  below,  when  the  determination  of  their  suffi- 
eienoy  rest^upon  the  opinion  of  engineers  apparently  equally  intelligenti 
•ad  those  opinions  are  at  varianoe;  nor  upon  any  evidence  not  of  ths  most 
unquestionable  and  satisfactory  character.  It  was  said  in  that  case  that  il 
is  not  for  the  court  to  speculate  upon  the  sufficiency  of  means  adopted  by 
trespassers  for  the  protection  of  parties  trespassed  upon,  or  the  sufficiency 
of  such  means  to  resist  the  action  of  the  forces  of  nature,  where  the  data  for 
•orrset  determinatioa  are  uncertain  and  unreliable,  aad  where  aa  snrar  ol 
Jadgmsat  Is  Uabls  to  work  great  injury  to  the  latter* 


Lb  WIS  V.  Whitr 

cot  MissiMlPPi,  BBS.) 

HoimnAV  ttr  Tbtaiit  nr  ComioN,  Co-tbnant's  Gomnrr  vor  VwoimMxt 
TO  BjUflTi9iGa  or.  —A  debtor  ooonpying  land  as  a  tenant  ia  eommoa 
nay  hare  a  homestead  exenipHsa  therein,  and,  as  against  srsditors,  his 
so-tenaaVs  oooaent  to  suoh  ooenpaaoy  is  not  eesentiaL 

HoMnTBAD  ExBMPTioif  OF  TEWAJTr  Di  CoMiioN,  BxTBNT  OF. — Tbs  clatm 
to  ths  homestead  exemption  in  property  held  in  eommoa  is  regulated 
sad  bounded  in  extent  aad  yalue,  just  as  in  other  oases.  The  tenant  in 
oomaoa  hss  ao  floating  elaim  to  exeuiptioa  ia  the  entire  estate.    He  is 
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protected  ia  hii  occtifMkiioy  of  ft  homaelead  of  proper  qvaBtilgr  Mid  vohn^ 
but  no  farther,  end  wlMterer  iafeereot  ho  may  hftve  in  the  roiMnder  ef 
the  eemmon  property  may  be  aeifled  aiiid  lold  to  aotiafy  tho  domoniii  of 
hie  oreditore  in  proper 


Thb  complainant  in  the  court  below  filed  blfl  bill  against 
the  appellants,  alleging  thai  he  was  the  owner  in  fee  of  an 
undivided  one-sixth  interest  in  a  Certain  tract  of  land  cod* 
taining  about  866  acres,  and  in  a  certain  other  tract  of  aboat 
385  acres;  that  he  was  a  married  man  and  householder,  the 
head  of  a  family,  and  a  oitisen  of  the  state,  and  that  he  was 
residing  upon  said  lands,  with  the  consent  of  all  hia  oo->tMi- 
ants,  except  the  heirs  of  his  deceased  brother,  who  were  minoTBi 
and  therefore  incapable  of  giving  their  consent;  that  his  one- 
sixth  interest  in  all  of  said  lands  was  less  than  the  number  of 
acres  which  he  was  entitled  to  hold  under  existing  laws  as  a 
homestead  exemption;  that  said  lands  were  eaailj  oapabkof 
division,  and  would  have  been  partitioned,  but  for  the  minor* 
ity  of  some  of  the  owners.  The  bill  further  alleged  that  the  de- 
fendant Lewis,  as  sheriff,  under  executions  in  favor  of  the  other 
defendants  against  the  complainant,  had  levied  on  his  interast 
in  all  of  said  lands,  and  had  advertised  the  same  for  sale. 
An  injunction  was  asked  to  restrain  the  sale,  upon  the  g^roond 
that  complainant's  interest  in  all  the  lands  was  exempt  as  a 
homestead.  A  demurrer  to  the  bill  was  sustained,  and  the 
defendants  declined  to  answer,  whereupon  a  final  ^•eree  was 
rendered  in  favor  of  the  complainant,  awarding  a  perpelual 
injunction,  and  the  defendants  appealed. 

D.  C.  Brawieii^  for  the  appellante. 

J.  H.  Jtma  and  H.  A  Van  foiofi,  for  the  appellesb 

Woods,  J.  It  has  several  times  been  said  by  this  oonrt,  in 
general  terms,  that  a  tenant  in  common  may  maintain  his 
claim  to  his  homestead  exemption  in  the  common  estate. 
The  requirements  of  the  litigation  presented  in  this  cause  de- 
mand of  us  a  fuller  and  more  particular  annunciation  of  the 
law  governing  cases  of  claims  of  homestead  exemptions  by 
one  of  the  tenants  in  common  in  the  undivided  property. 

1.  The  execution  creditor  has  no  concern  with  tiie  title  of 
the  tenant  in  common  whose  estate  he  is  seeking  to  subject 
to  his  demand.  If  the  debtor  has  good  title  to  an  undivided 
interest  in  the  common  property,  and  has  united  with  title 
actual  occupancy,  the  creditor  cannot  assail  the  homestead 
rights  of  the  exemptionist.    If  the  debtor  has  no  good  title, 
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the  creditor  oatinoi  be  heard  to  oonplalQ  (hat  lie  is  not  al- 
lowed to  sell  that  of  which  confessedly  his  debtor  is  not 
owner.  The  question  of  the  title  of  the  tenant  in  oooitnon 
to  the  exempt  homestead  is  not  ihTolved.  Whether  he  has 
or  has  not  title  cannot  affect  the  rights  of  the  tenant  in  oom- 
mon  claiming  his  homestead  in  the  common  property. 

2.  Th^  consent  of  the  eo*tenants  to  the  occupancy  of  the 
homestead  claimed  is  not  essential  to  the  sQccessfnl  mainte- 
nance of  the  homestead  exemption  in  a  contest  with  creditors 
of  the  homestead  exemptionist.  The  debtor  is  found  in  the 
oocupaney  of  the  common  property,  and  asserting  claim  to 
his  homestead  exemption  in  a  part  of  it;  if  he  has  or  has  not 
the  consent  of  his  eo-tenants^  the  creditor  cannot  complain. 
The  want  of  title,  or  the  want  of  consent  by  oo-lenaots  to  oo- 
cupaney, in  no  way  possible  can  affWet  the  rights  of  the  cred- 
itor seeking  to  subject  the  debtor's  property  to  his  demand. 
The  remark  in  UeOmOi  y«  SiMiair^  65  Mies.  89,  that,  *'  per- 
haps the  better  rule  is, .  •  •  .  that  the  homestead  may  be 
acquired  in  the  common  property,  with  the  consent  of  the  oo- 
tenant,  Which  will  be  good  against  all  other  persons,''  contains 
an  intimation  which  is  unsound;  and  this  unsound  intimation 
is  perfeetly  refuted  in  the  reaeoning  of  the  court  which  imme- 
diately fblloirs  it.  Said  the  eoart  in  that  ease:  '*  It  is  the 
oocnpaney  as  a  residence  which  the  statute  bad  in  Tiew,  and 
intended  to  protect,  rather  than  the  title  by  whieh  he  held. 
The  snbetanoe  thereof  is,  that  the  oreditors  shall  not  break  up 
the  home  and  rssidenee  by  a  sale  of  such  title  as  the  debtor 
bad.  If  the  debtor  nfers  his  possession  to  a  tenancy  in  com- 
mon with  another,  and  enjoys  the  oocnpaney  in  that  right,  it 
is  no  reason  that  he  should  lose  his  home  because,  as  against 
his  ao»tenant,  be  baa  not  aa  eaceluaiTe  right,  and  coold  be 
compelled  to  make  partition*  Tbeae  am  matters  between 
himself  and  his  co-tenant." 

&  The  claim  to  the  homestead  exemption  In  property  in 
common  is  to  be  regulated  and  bounded,  in  extent  and  value, 
just  as  in  every  other  case.  The  debtor  may  claim  and  hold 
and  have  spared  to  him  a  homestead  not  exceeding  in  quan- 
tity ISO  aerea  in  the  land  ocenpied  by  him,  and  in  value  not 
exceeding  two  thousand  dollars.  If  the  claim  set  up  shall 
appear  to  the  creditor  excessive  in  quantity  or  value,  by  proper 
proceedings  he  may  have  such  excess,  if  shown  to  exist,  sub- 
jected to  payment  of  his  debt. 

The  tenant  in  common  who  claims  his  homestead  exemn- 
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iion  in  the  estate  in  common  has  no  floating  claim  toex- 
etiipiion  ill  the  entire  estate,  as  must  be  seen  from  what  has 
been  already  said  by  us.  He  is  to  be  protected  in  his  occo- 
pancy  of  the  homestead  of  proper  quantity  and  value,  but  no 
further.  Whatever  interest  he  may  have  in  the  remainder  of 
the  common  property  is  salable  in  satisfaction  of  demands 
of  creditors  in  proper  oases.  What  this  undivided  interest  in 
the  remainder  of  the  common  estate  may  be,  or  may  prove 
to  be  worth,  is  a  matter  of  no  concern  in  the  examination  of 
the  subject  now  being  considered.  And  so  what  the  real 
interest  of  the  debtor  in  the  homestead  exemption  allowed 
him  may  now  be  worth,  or  whether  it  may  hereafter  prove 
valueless,  comparatively,  on  partition  with  the  co-tenants, 
are  questions  not  involved.  Whatever  estate  the  debtor  has 
in  the  common  property  outside  of  that  part  claimed  as  a 
homestead  may  be  seized  and  sold;  and  whatever  estate  the 
co-tenants  have  in  the  part  claimed  as  a  homestead  by  the 
debtor,  their  tenant  in  common,  remains  unaffected,  as  be- 
tween him  and  them,  by  the  recognition  and  allowance  of 
his  homestead  in  the  common  propertyi  in  the  contest  be- 
tween him  and  his  execution  creditor. 

The  decree  of  the  court  below  must  be  reversed,  because  by 
it  the  appellee  had  greater  relief  afforded  than  he  was  entitled 
to  ask  or  receive.  The  injunction  should  be  made  perpetual, 
in  60  far  as  a  homestead,  not  excessive  in  quantity  or  value, 
may  be  claimed,  and  it  should  be  dissolved  as  to  the  residue 
of  the  lands  embraced  in  the  bill  of  complaint.  In  order, 
therefore,  that  the  necessary  further  proceedings  may  be  had 
to  meet  the  views  herein  announced,  the  decree  will  be  re- 
versed, the  cause  remanded,  and  leave  given  appellants  to 
answer,  if  they  shall  desire  to  do  so,  within  thirty  days  after 
mandate  filed  in  the  court  below. 


HoMnrBAD  ov  Txhaut  nr  Common.  —  A«  te  eg— iption  horn 
•f  property  of  eo*teiiaota,  leo  notet  to  McCoif  v.  Brttmamt  1  Aibl  81.  Bopw 
S93-«9S,  and  Wdf  ▼.  FkUchacher.  S3  Aibl  I>ao.  121.  In  tho  Utter  «m% 
and  in  othera  referred  to  in  these  notei^  it  is  denied  that  the  etatntee  cod- 
template  a  homestead  in  landa  held  by  oo-tenanti.  To  tlie  eamt  effMl  ii 
BiMkopw.  Hmbbard,  23  CaL  614;  83  Am.  Deo.  138.  The  above  aot«  nhr 
to  aathorities  in  which  the  opposite  view  ie  taken*  and  tius  doetriao  is  also 
adopted  in  the  following  more  recent  easess  nomptom  T.  Km§t  ii  Acfc.  9| 
ir«r«i  T.  MtrriU,  74  lowa»  683;  BoUom  r.  Obrnm,  73  low^  S78L 
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[69  Mississippi,  88S.] 

MAKDAKUi^  Stats  Ofnont  Pxbsonallt  Liablb  vok  Cons  nr.  ^  W1ia« 
judgment  goes  against  a  state  officer  in  a  prooeeding  against  him  by 
mandammB,  he  is  personally  liable  for  costs,  like  any  other  litigant|  but 
if  sneh  costs  were  properly  incurred,  he  has  a  claim  against  the  state  fiir 
reimbursementi 

Motion  in  the  supreme  court  made  by  the  attorney-general 
to  invoke  the  judgment  of  the  court  as  to  whether  the  costs  of 
the  appeal  in  the  mandamu»  proceeding  against  the  auditor, 
which  had  b«en  decided  adversely  to  him,  were  taxable 
against  him. 

T.  M.  Miller^  attomej^generdlf  for  the  motion. 

Campbell,  C.  J.  The  question  is,  whether,  in  a  proceeding 
by  mandamus  against  a  state  officer  in  which  judgment  goes 
against  him,  he  is  personally  liable  for  costs.  He  is  certainly 
liable  for  costs,  as  any  other  litigant  is.  His  position  is  that 
of  an  official  trustee,  and,  like  other  trustees,  is  to  be  adjudged 
to  pay  costs,  and  has  a  claim  on  the  state  for  reimbursement 
of  bis  proper  expenditure  in  this  behalf,  just  as  trustees  have 
a  claim  on  the  trust  fund  they  represent  for  reimbursement 
of  all  proper  costs  of  defending  their  trust.  This  matter  is  not 
provided  for  by  statute,  as  it  well  might  be.  It  cannot  be 
doubted  that  in  all  cases  where  litigation  results  from  the  ac- 
tion of  its  officer  in  an  effort  to  subserve  its  interest,  the  state 
will  save  him  harmless  from  costs  adjudged  against  him; 
otherwise  he  might  be  deterred  from  proper  litigation  in  the 
interest  of  the  state.  It  would  seem  to  be  proper  and  wise  to 
vest  power  in  the  courts  (at  least  in  the  court  of  last  resort) 
Vto  render  judgment  for  costs  in  all  such  cases  against  the  state, 
%( the  court  giving  judgment  shall  certify  that  the  course  of 
the  officer  in  instituting,  prosecuting,  or  defending  the  pro- 
ceeding was  justifiable.  In  this  way  justice  may  be  done  to 
the  officer,  and  the  state  saved  from  costs  improperly  incurred. 
The  costs  will  be  taxed  against  the  person  litigating,  because 
no  other  judgment  can  be  rendered,  in  the  absence  of  a  law 
providing  for  it. 

MAin>AMV8»  Allowahoi  cm  Coflrrs  m.  —In  all  proeeedings  by  nKauUmrna^ 

the  granting  of  costs  to  one  party  or  the  other  is  ezdnsiyely  in  the  discretion 

of  the  court,  and  they  may  be  awarded  or  refused,  according  as  the  equity  or 

jastice  of  the  case  require:  People  v.  DemrnorM^  1  Barb.  667.    In  New  itrwby^ 

AM.  8c.  Bar.,  Vol.  Xx: 
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however,  the  right  to  cosU  it  held  to  ho  entirely  dependent  on  sUtato; 
and  in  Hopptr  v.  Frttholdm%  </  JBif^^V  52  K.  J,  L.  313,  ooste  wore  denied  to 
roUfeors  who  euoceeded  on  a  demurrer  to  an  alternatiTe  maoAasamk^  on  tho 
ground  that  the  ciroumstances  were  not  covered  by  the  statute  relating  to 
this  Bubjeet.  Where  the  granting  of  eoete  rests  in  tho  discretioa  of  tlio 
courts  the  allowance  of  such  costs  to  tho  relator  is  not  reviewablo  on  ap- 
peal: Peopfe  V.  AVbf^jhi^  23  How.  Fr.  806;  BUs^  ir.  JuAgt  ^Katotkn  CbmCyii 
S  Wis.  W^.  Tho  gottorml  mlo  Is  nMMidBiMi^  as  in  other  proceedings,  is^  that 
ooets  follow  the  event  of  tho  soitt  Ww  T.  Whiinty^  82  K.  H.  408.  Undee 
the  Oregon  code,  the  right  of  a  plaintiff  to  recover  costs  does  not  de- 
pend Qpon  his  claiming  or  recovering  damages,  but  he  is  entitled  to  costs 
as  a  matter  of  oonrse  npon  obtaitrtng  the  relief  songhtt  Bwth  ▼•  tiUy,  16 
Or.  85ft«  In  New  York,  tho  oonrt^  upos  awarding  a  peremptory  writ  of 
OMutdamiM^  does  not  ^rant  coots  against  tho  judges  of  subordinate  oonrt%  or 
other  public  officers  intrusted  with  the  disduu'ge  of  judicial  duties:  Anxaqf^ 
f/ioiis,  19  Wend.  157;  but  wUl  award  costs  where  the  judges,  instead  of  obey, 
ing  an  alternative  writ,  make  a  retnm;  for  in  such  oases  it  is  prssomed  tbey 
are  indemnified  by  the  party  in  interest:  Peopti  T.  New  Tark  Common  Pleaa, 
18  Wend.  634.  Aud  im  New  Haaspshir%  wbero  tho  court  dooided  that  a 
mandiUfMU  should  issue  against  a  justice  of  the  peace^  commanding  him  to 
make  a  copy  of  the  recognisance  entered  into  upon  an  appeal  taken  from  a 
judgment  rendered  by  him,  It  was  held  that  costs  thonld  be  allowed  tho 
petitioners  BnUiM  v.  8mUh^  81  N.  H.  418.  Where  tho  term  of  a  tows  oflteer 
ozpirso  while  proceedings  are  pending,  and  aa  alternative  writ  of  moiuiaiMis 
is  sued  out  against  bii  successor,  the  latter  is  not  liable,  upon  judgment 
against  him,  for  co^ts  incurred  before  issue  of  the  alternative  writ:  FfrguMm 
V.  StaJU^  31  N.  J.  L.  289.  Costs  are  not  usually  given  on  gnmttng  an  alter- 
native writ  on  motion:  /Vopis  v.  SupmiriBOrB  ^  Cbfofnftjo,  S  Cow.  291;  nor 
will  tho  relator  bo  ontitlod  to  eosls»  npon  tho  granting  of  his  application  for 
a  mandamua  against  a  publie  officer*  when  it  appears  that  tho  refusal  of  tho 
officer  to  comply  with  the  demand  of  the  relator  was  conscientions  and 
founded  on  reasonable  grounds:  People  v.  J^tagg,  5  Abb.  Pr.  232.  Where 
the  notice  of  motion  for  a  mandamne  asks  for  costs,  and  tho  laotlon  is 
denied,  costs  are  awarded  against  tho  rotaton  Peepk  t.  iTew  Tmrk  Cemmm 
PleoM,  1  How.  Pr.  222.  So  where  tho  potitioa  is  withdcawn*  tboralo  iato 
allow  costs  to  the  respondent,  unless  he  ia  in  fault:  Ammifnuma^  81  Mo.  691. 
If  the  relator,  after  suing  out  a  fnandarMU,  removes  from  tho  state  betwoea 
the  issuing  of  the  alternative  and  tho  peremptory  writ,  prooeadingt  will  bo 
stayed  antil  seenrity  for  ocsta  is  filed;  aad  It  la  no  aaawor  to  tbo  aiotiea 
that  the  defendant^  with  knowledgo  of  tho  removal  of  the  roUter«  had  aevod 
in  the  cause  on  his  part:  PeapU  v.  Oneida  Ocmmem  Pieae,  18  Wsad.  662. 
Where  the  finding  is  against  tho  defendant,  but  no  mention  is  made  thersia 
of  damages  or  coats,  the  omissioa  may  be  ooRoetod  by  tfaefMiANi.*  iWyirw 
T.  SkUe,  81  N.  J.  L. 
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{69  UlSBiisiprXt  COS.] 
PmNCTPAL  Ain>  ScfttTT — SkCRST  UNDRRSTAlfDIVO  BTWKKIIy  WHBN  AtAIIp 
ABLE  TO   EiSCAPK   LXABILITT  OH   Bf>ND,    AND  WUBV  NOT.  --  A  tecrut  Oil- 

disclnted  understanding  bjr  a  anrety  in  signing  a  bond  will  not  avail  to 
avoid  liability,  in  the  alwenoe  of  any  notice  to  the  obligee  of  the  tioIa* 
tloa  of  the  couditioa  by  the  principal;  but  with  notice  to  the  obligee^ 
where  the  condition  has  been  disregnnled  in  such  a  manner  ae  to  ia* 
crea^^a  the  surety's  liability,  the  surety  will  not  be  liable. 

Co-8DRimB8  ON  BoND  Rblkasbd  bt  Rbleasb  ow  Sobbtt  WHBir.  — -  Where  n 
bond  is  signed  by  sureties  upon  the  couditioa  that  it  is  to  be  oiroulatod 
for  other  signatures,  and  not  be  delivered  until  signed  by  soivont  sure- 
ties to  a  speciiied  amount;  and  after  sureties  to  that  amount  are  obtained* 
the  signature  of  one  of  them  is  erased  by  the  principal,  the  condition 
and  ite  violation  being  known  to  the  approving  authority  before  the  ap> 
proval  of  the  bond,  the  sureties  who  signed  upon  such  oondition,  but 
who  did  not  consent  to  such  erasure,  will  be  thereby  released. 

SoBBrrr  SioMiKa  Bond  on  Condition  Rblbasjbd  whbn.  —  Where  a  surety 
signs  a  bond  upon  condition  that  a  certain  other  solvent  surety  will  also 
sign  it»  he  will  be  released,  if,  without  his  consent,  after  the  bond  is 
complete,  but  before  its  approval,  such  other  surety  is  released  by  th« 
principal;  and  the  same  result  will  follow,  where  the  release  of  such  oo* 
■urety  results  by  operation  of  law  from  the  act  ef  the  principal  in  eras- 
ing  the  names  of  other  sureties  who  have  previously  signed. 

KoTICB  from  EkASURB  of    SURBTT'tf    NaMB  ON   BoND,   EXTKNT  OP. — Th« 

era&nre  of  a  surety's  signature  from  a  bond,  and  of  his  name  from  the 
body  of  the  bond,  is  sufficient  to  affect  the  approving  authority  with 
notice  that  the  signing  was  upon  condition  that  other  Buretiea  should 
also  sign,  and  that  this  eondition  had  been  violated,  since  it  is  suflScient 
to  suggest  inquiryp  which,  if  mads^  would  lead  to  a  knowledge  of  the 
facts. 

Action  upon  the  bond  of  Hamilton,  Allen,  and  Hoskint, 
lessees  of  the  state  penitentiarjr.  The  facta  appear  from  the 
opinion. 

21  M.  MiUeTf  of fomey-jrefMfaly  for  the  state, 

John  M.  Allen^  for  the  appellees. 

Woods,  J.  For  the  last  time,  this  cause,  which  involvea 
public  and  private  interests  alike,  is  before  tis  for  conclusive 
determination,  upon  the  decisive  plea  of  tton  e$t  factum^  inter- 
posed by  all  the  defendants  yet  remaining  in  court. 

This  plea,  which,  under  the  rulings  of  the  court  below, 
must  be  understood  to  embrace  all  the  matter  sought  to  be 
set  up  in  the  further  plea  of  defendante,  numbered  10,  avers 
in  its  essential  parts  that  the  bond  sued  on  is  not  their  act 
and  deed,  because  they  say,  substantially,  that,  under  the 
proviso  to  section  l,  chapter  40,  Laws  1880,  the  same  being 
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entitled  ^*  An  act  to  require  the  employment  of  convicts  od 
works  of  internal  improvement,  and  provide  for  the  sappori 
of  the  penitentiary,  without  loss  to  the  state,"  the  board  of 
public  works,  having  first  rejected  all  the  bids  received  for 
the  lease  of  the  penitentiary,  penitentiary  property,  and  con- 
victs for  the  term  of  six  years,  entered  into  a  contract  with 
J.  S.  Hamilton,  J.  A.  Hoskins,  and  Robert  H.  Allen,  constitat- 
ing  the  firm  of  Hamilton,  Allen,  &  Co.,  in  July,  1880,  whereby, 
in  consideration  of  the  sum  of  $29,420,  to  be  paid  annQaliy, 
the  said  penitentiary,  property,  and  convicts  were  leased  to 
Baid  Hamilton,  Allen,  &  Co.  for  the  term  of  six  years,  upon 
the  terms  and  conditions  provided  by  law,  and  that  said  con- 
tract was  properly  executed  by  the  respective  parties  thereto; 
that  thereafter,  as  required  by  section  2  of  said  chapter  40, 
Laws  1880,  the  said  lessees  entered  into  a  bond  of  the  char- 
acter of  the  one  now  sued  on,  the  condition  whereof  was,  thai 
the  said  lessees  should  faithfully  perform  their  said  contract 
of  lease;  that  the  said  section  2  of  said  chapter  40  requiring 
that  said  bond,  so  executed,  should  be  approved  by  the  board 
of  public  works,  a  form  thereof  was  delivered  to  said  Robert 
H.  Allen,  one  of  the  lessees,  to  be  circulated  in  the  northern 
part  of  the  state  of  Mississippi  for  signatures,  with  the  under- 
standing and  upon  the  condition  that  after  the  said  Allen 
had  procured  thereto  as  many  signatures  as. he  reasonably 
could,  the  said  form  of  bond  was  to  be  returned  to  the  defend- 
ants Hamilton  and  Hoskins  at  Jackson,  there  to  be  circulated 
for  other  and  further  signatures,  and  when  such  signatures, 
additional  to  those  who  had  signed  prior  to  their  signing  the 
same,  should  make  up  the  penalty  prescribed  in  the  bond, 
to  wit,  one  hundred  thousand  dollars,  the  said  form  of  bond 
was  to  be  signed  by  the  principal  obligors,  the  said  lessees, 
and  by  them  was  to  be  delivered  to  the  governor  of  the  state, 
to  be  by  him  submitted  to  the  board  of  public  works  for  in- 
spection and  approval;  that  it  was  further  understood  and 
agreed  that  the  form  of  bond,  or  bond,  so  circulated  and  signed 
as  aforesaid,  was  not  to  be  regarded  by  any  of  the  sureties 
signing  the  same  as  a  completed  instrument  unless  and  until 
it  should  be  signed  by  other  sureties,  so  as  to  make  up  the 
full  penalty  of  the  bond  after  it  had  been  transmitted  by  the 
said  Allen  to  the  said  Hamilton  and  Hoskins  for  that  pur- 
pose (the  sureties,  as  among  themselves,  signing  for  the 
amounts  set  opposite  their  names);  that  said  bond,  or  form 
of  bond,  was  not  to  be  a  completed  instrument  until  all  such 
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other  sureties  bad  signed  the  bond  according  to  the  under* 
standing  and  agreement  before  set  out,  and  until  it  bad  been 
signed  by  the  principal  obligors,  and  thereupon  deposited 
with  the  governor  of  the  state,  as  ex  officio  president  of  the 
board  of  public  works,  to  be  by  hitn  handed  to  the  said  board 
of  public  works  for  approval,  as  required  by  law;  that  among 
other  sureties  signing  the  bond  after  its  said  transmission  to 
Hamilton  and  Hoskins  for  circalation  for  signatures  of  such 
other  sureties,  was  one  Philip  Hart,  a  solvent  surety  thereon, 
and  worth  the  penalty  of  the  bond,  and  that  after  said  Hart 
signed  said  bond,  it  was  signed  by  R.  Burdett,  J.  L.  He- 
bron, and  J*  F.  Townsend,  as  sureties  also,  and  was  there* 
after  signed  by  the  principal  obligors;  that  the  said  bond  was 
signed  by  these  defendants,  as  sureties,  on  the  condition  that 
it  would  not  take  effect  as  a  bond,  nor  be  a  completed  instru* 
ment,  nor  be  delivered  to  the  board  of  public  works  for  ap- 
proval, until  the  others  signing,  their  co-sureties,  would  justify 
in  an  amount  aggregating,  with  all  the  sums  justified  to  by 
all  the  sureties,  tbe  full  penalty  of  the  bond,  to  wit,  the  sum 
of  one  hundred  thousand  dollars;  that  said  Hart  justified  ia 

the  sum  of  $ ,  Burdett  and  Hebron  in  the  sum  of  eight 

thousand  dollars  each,  and  Townsend  in  the  sum  of  ten  thou« 
eand  dollars,  the  several  amounts  justified  to  by  all  the  sure- 
ties aggregating  something  more  than  one  hundred  thousand 
dollars,  the  penalty  of  the  bond;  that  while  all  the  sureties 
were  yet  on  the  bond,  it  having  been  finally  completed  ac- 
cording to  the  understanding  and  condition  on  which  these 
defendants  signed,  and  before  the  same  had  been  approved 
by  the  board  of  public  works,  while  it  was  in  the  hands  of 
the  governor,  as  president  ex  officio  of  the  board  of  public 
works,  or  in  the  hands  of  the  principal  obligors,  or  one  of 
them,  and  while  wholly  out  of  the  possession  and  control  of 
these  defendants,  the  said  governor,  or  the  said  principal 
obligors,  or  one  of  them,  permitted  the  said  Hart  to  withdraw 
*rora  said  bond  by  the  erasure  of  his,  Hart's,  name  in  the  body 
of  the  bond,  in  its  signature,  and  in  its  "acknowledgment'' 
(nc),  at  the  request  of  Hart,  and  without  the  knowledge  or 
consent  of  these  defendants,  or  of  any  of  the  other  suretieSi 
including  Hebron,  Burdett,  and  Townsend,  who  signed  after 
Hart,  and  that  this  erasure  of  Hart's  name  was  made  prior  to 
its  delivery  to  and  approval  by  the  board  of  public  works; 
and  that  tbe  board  of  public  works  thereupon,  with  full 
knowledge  of  the  facts,  and  without  the  authority  or  consent 
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of  the  defendants,  approved  the  bond,  whereby  the  said  He- 
bron, Burdett,  and  Townsend,  as  well  as  Hart,  were  released 
as  the  co-sureties  of  defendants,  and  whereby  the  amoufit  for 
which  the  remaining  sureties  justified  was  reduced  far  below 
one  hundred  thousand  dollars,  and  therefore  that  they  are 
released  from  liability  on  said  bond. 

Besides  this  general  plea,  which  we  hare  stated  with  much 
fullness,  one  of  the  defendants  joining  therein,  viz.,  John  M. 
Allen,  presented  and  asked  leave  to  file  his  individual  plea 
of  non  est  factum,  numbered,  in  the  record,  1),  in  which,  be- 
sides much  that  had  already  been  presented  by  him  and  hia 
eo*defendants  in  the  plea  just  largely  recited  by  U8|  he  averred 
that  he  was  informed  by  Robert  H.  Allen,  the  principal  obligor, 
who  circulated  the  bond  for  signatures  in  North  Mississippi, 
as  hereinbefore  circumstantially  detailed,  that  the  said  J,  F. 
Townsend  would  be  his  co-surety  if  he,  John  M.  Allen,  would 
sign  the  bond;  that  he  knew  Townsend,  and  knew  him  to 
be  a  man  of  large  means,  and  that  he  signed  upon  the  under* 
standing  (additional  to  the  conditions  stated  in  the  general 
plea  of  all  the  defendants)  that  Townsend  should  become  his 
co-surety,  and  become  liable  on  the  bond  with  said  defendant^ 
John  M.  Allen;  that,  with  this  additional  understanding, 
John  M.  Allen  signed,  and  that,,  as  agreed  and  understood, 
said  Townsend  did  subsequently  sign,  and  justified  in  the 
sum  of  ten  thousand  dollars,  but  that  Townsend  and  others 
had  been  released  from  liability  upon  said  bond  by  reason  of 
the  erasure  of  the  name  of  Philip  Hart,  as  hereinbefore  spe* 
cifically  narrated;  that,  moreover,  after  the  bond  had  been 
signed  by  this  defendant  and  a  number  of  other  sureties  in 
North  Mississippi,  it  was  delivered  to  Robert  H.  Allen,  one  of 
the  principal  obligors,  to  be  taken  to  Jackson  and  circulated 
for  other  signatures,  until  enough  signers  as  sureties  should 
be  obtained  to  qualify  before  the  examining  officer,  so  as  to 
make  the  several  sums  for  which  the  sureties  could  and  would 
justify  aggregate  the  sum  of  one  hundred  thousand  dollars; 
and  that  the  bond,  when  so  completed,  and  when  signed  by 
the  principal  obligors,  was  to  be  then,  and  not  before,  deliv* 
ered  to  the  board  of  public  works  for  approval. 

The  court  declined  to  allow  this  individual  plea  to  be  filed 
when  it  was  offered,  holding,  as  appears  in  its  order  thereon 
in  the  record,  that  **  the  defense  sought  to  be  set  up  could  be 
made  under  the  seventh  plea  on  which  iseoe  was  joined."  It 
is  suffioienti  for  the  preaenti  to  say  that»  in  the  progress  of  the 
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trial,  the  oourae  indicated  by  the  learned  judge  In  the  oonri 
below  was  paraued,  and  evidence  was  offered,  without  objec- 
tion, which  tended  to  support  this  entire  plea  of  said  John  M • 
Allen. 

The  isBue  joined  thus  was  submitted  to  a  jury,  by  which  a 
special  verdict  was  returned,  embracing,  amongst  others  not 
necessary  to  be  mentioned,  the  following  findings  of  fact,  viz.: 
*'  We,  the  jury,  agree  and  find  that  the  erasure  of  the  name  of 
P.  Hart  was  made  from  the  bond  sued  on  after  the  same  had 
been  signed  by  all  the  parties  whose  names  appear  thereon, 
including  the  principals,  and  that  the  erasure  was  made  with- 
out the  knowledge  or  consent  of  any  other  surety,  except 
Oreen,  at  the  request  of  Hart,  by  the  aid  or  procurement  of 
one  of  the  principals,  J.  S.  Hamilton,  in  whose  hands  the 
bond  was  before  and  after  Hart  signed,  and  before  the  same 
was  delivered  to  the  governor,  and  that  the  board  of  public 
works,  when  they  were  acting  upon  the  bond,  had  their  atten- 
tion called  to  the  erasure.  We  further  find,  if  the  plaintiff  is 
entitled  to  judgment  on  this  finding,  its  damages  are  assessed 
at  the  sum  of  $44,082.11/' 

Oil  this  finding,  the  counsel  for  the  state  moved  for  judg- 
ment,  but  the  Hon.  Charles  H.  Campbell,  judge  of  the  fifth 
circuit  court  district,  who  had  presided  on  the  trial  of  the  issue 
by  interchange,  having  been  called  away  before  the  jury  re* 
tamed  the  special  verdict,  and  the  presiding  judge  of  the 
court,  the  Hon.  J.  B.  Chrisnian,  feeling  himself  disqualified 
to  make  any  order  or  render  any  judgment  in  the  case,  by 
consent,  and  to  the  end  that  an  appeal  might  be  had  and  the 
controversy  determined  in  this  court,  the  motion  of  the  state 
for  judgment  was  denied,  and  judgment  entered  for  these  de- 
fendants, and  the  same  was  accordingly  done,  the  Hon.  Charles 
H.  Campbell  finally  signing  the  bill  of  exceptions  at  the  re« 
quest  of  counsel  on  both  sides,  in  order  that  the  case  might 
rea<:h  this  court  on  appeal. 

1.  The  question  first  to  be  considered  is  this:  Was  the  ver* 
diet  responsive  to  the  issue  ?  and  did  it  find  all  the  material 
facts  in  favor  of  the  defendants?  In  answer  to  the  inquiry,  it 
is  to  be  said  that  the  findings  of  the  jury  do  not  embrace  any 
covering  those  parts  of  the  plea  which  aver  the  understand- 
ing, agreement,  or  condition  on  which  these  defendants  signed 
the  bond  when  the  same  was  being  circulated  for  signatures. 
And  though  the  record  shows  abundant  evidence  offered  by 
the  defendants  to  have  warranted  a  finding  of  these  particular 
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facts  in  favor  of  the  defendants,  and  though  the  record  dem- 
onstrates that  the  facts  pleaded  as  to  this  understanding  or 
condition  of  signing  on  the  part  of  the  defendants  was  not 
sought  to  be  controverted,  and  is  practically  unassailed,  and 
though  on  the  record  before  us  no  other  finding  than  one  in 
favor  of  the  defendantSi  on  these  averments  of  the  plea,  oould 
be  permitted  to  stand,  and  that  a  reversal  on  this  ground 
would  be  a  barren  victory  for  the  state  if  another  trial  should 
be  awarded  on  the  same  facts,  yet  the  proper  determination  of 
this  contention  would  not  be  free  from  embarrassing  difficul- 
ties if  there  were  no  other  lights  to  guide  us.  But  it  is  not  to 
be  forgotten  that  the  judge  who  tried  the  case  was  not  present 
when  the  jury  returned  this  not  completely  responsive  ver* 
diet,  and  that  there  was  therefore  no  opportunity  given  for  a 
more  perfect  response  under  fuller  directions  from  an  enllght* 
ened  court.  Of  necessity,  the  special  verdict  was  oompeUed 
to  be  received  and  entered  just  as  the  jury  returned  it. 

We  are  bound,  too,  to  suppose  that  the  learned  and  able 
lawyers  who  have  managed  the  cause  on  the  respective  sides 
saw  and  felt  the  full  force  of  this  view,  and  frankly  met  the 
exigency  by  an  agreement  embodied  in  the  judgment  of  the 
court,  which  is  in  these  words,  viz.:  "  It  being  agreed  between 
eounsel,  in  open  court,  that,  on  appeal,  said  special  verdict 
shall  be  considered  with  reference  to  the  evidence,  as  well  as 
the  pleadings,  and  it  is  ordered  that  the  clerk  insert  the  same 
in  the  transcript  when  called  for."  Remembering  the  recog- 
nized ability  and  skill  of  the  counsel  who  made  this  agree- 
ment, and  had  the  same  embodied  in  the  judgment  appealed 
from,  we  are  forbidden,  for  a  moment  even,  to  entertain  the 
thought  that  it  was  only  meant  that  we  should  examine  and 
consider  the  evidence  in  the  usual  manner.  The  merest  tyro 
in  the  profession  perfectly  knows  that  in  every  casoi  where  a 
bill  of  exceptions  containing  the  evidence  is  taken  and  pro- 
duced here,  it  is  our  duty  to  consider  the  same  without  a 
request,  much  less  an  agreement  of  counsel  to  that  effect 

To  arrive  at  any  correct  intbrpretation  of  the  language  em- 
ployed by  counsel  in  this  agreement,  we  are  to  bear  in  mind 
that  the  cause  had  been  thrice  tried  in  the  court  below,  and 
twice  heard  before  us  on  appeal;  that  in  this  long  and  fiercely 
contested  struggle  every  contention  had  been  determined,  or 
had  been  eliminated,  except  the  issue  presented  by  theee  de* 
fendants  in  their  plea  of  non  eH  factum;  that  final  judgment 
had  already  been  rendered  against  tLe  principal  obligors;  that 
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Ilart,  Ilebron,  Bordett,  Townsend,  and  perhaps  others,  had 
been  released  by  inexorable  legal  necessity;  that  the  issue  at 
last  made  by  these  defendants  had  been  imperfectly  responded 
to  by  the  special  verdict  of  a  jury,  under  most  embarrassing 
circumstances;  and  that  the  whole  case,  on  all  the  pleadings 
and  multitudinous  proofs,  should  be  finally  ended,  if  possible^ 
by  this  court,  on  a  last  appeal.  We  take  it  to  be  true,  that 
by  this  agreement  of  counsel  we  are  to  examine  this  evidence 
in  all  its  parts  and  in  its  entirety,  and  give  it  such  effect 
as  in  law  it  is  fairly  entitled  to,  regardless  of  mere  techni« 
cal  and  formal  requisites,  and  that  if  the  evidence  satisfies 
us  that  on  the  point  now  being  considered  the  jury  could  not 
have  found  against  the  defendants,  and  that  a  reversal  for 
the  third  time  in  this  court  would  be  an  idle  and  fruitless 
determination,  then  we  shall  consider  that  as  found  by  the 
jury  which  should  have  been  found,  an<f  proceed  to  examine 
the  case  on  the  real  question  presented  in  the  record  submitted 
to  us.  This  is  our  understanding  of  the  agreement, — an  agree* 
ment  eminently  wise  and  honorable  to  counsel,  under  the  cir- 
cumstances, we  do  not  hesitate  to  afBrm.  Acting  on  this,  our 
understanding,  and  looking  at  all  the  evidence  in  the  record, 
we  have  no  hesitation  in  declaring  that  the  understanding 
and  condition  averred  in  the  plea'to  have  existed  at  the  time 
defendants  signed  the  bond  are  conclusively  shown  to  have 
existed,  as  averred  in  the  pleading. 

We  come  now  to  consider  the  materiality  and  sufficiency  of 
the  defense  presented  by  these  defendants  by  their  plea  of 
n<m  e9t  factum.  We  have  here  a  case  freed  from  all  difficulty, 
growing  out  of  the  necessity  of  an  assumption  by  the  court 
that  the  complaining  sureties  signed  the  bond,  according  to 
custom,  while  it  was  in  the  care  of  the  principal  obligors,  with 
an  understanding  that  the  bond  was  to  be  circulated  for  addi« 
tional  signatures,  until  sufficient  solvent  sureties  in  number 
and  amount  should  sign  and  justify  in  the  aggregate  for  the 
full  penalty  of  the  bond.  There  is  no  occasion  for  resort  te 
the  reasonable  presumption  that  these  defendants  signed  with 
the  understanding  that  others,  sufficient  in  number  and 
amount,  would  become  their  co-sureties,  and  that  when  the 
bond,  in  its  full  penalty,  had  been  properly  signed  by  their 
co-sureties,  and  by  the  principal  obligors,  it  should  then  Le 
regarded  as  completed,  and  should,  in  that  condition,  be 
delivered  to  the  approving  authority.    The  plea  distinctlj 
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avers  tbese  conditions  in  express  terms,  and  we  have  alreadj 
said  that  the  evidence  supports  the  averments  of  the  plea. 

This,  then,  is  the  case  of  a  bond  signed  by  the  defendants 
on   the  understanding  and  condition   that  the  instrament 
should  be  circulated  for  other  and  further  signatures,  and 
should  not  be  regarded    as  completed,  and  should  not  be 
delivered  to  the  approving  authority,  until  other  solvent  sore- 
ties  should  be  obtained,  who  could  and  would  jnstify,  respect- 
ively, in  such  amounts  as,  added  to  the  amounts  set  opposite 
the  signatures  to  the  bond  of  these  defendants,  would  make, 
in  the  aggregate,  the  full  penalty  of  the  bond,  to  wit,  one  hun- 
dred thousand  dollars.     We  have  this,  also:  the  bond  was  cir* 
culated  further  by  the  principal  obligors,  or  some  of  them,  fer 
signatures  of  solvent  sureties  thereon,  according  to  this  express 
understanding  and  condition,  on  which  these  defendants  con- 
sented to  sign  and  become  liable,  and  that  additional  sureties 
were  found   and  their  signatures  obtained  to  the  bond,  and 
that,  still  in  pursuance  of  the  distinct  agreement  made  with 
these  defendants,  these  additional  co-sureties  separately  set 
opposite  their  respective  signatures  the  amounts  they  were  will- 
ing to  justify  to,  and  that  the  total  amounts  thus  justified  to 
by  all  the  securities,  amounted  to  something  more  than  the 
penalty  of  the  bond,  viz.,  one  hundred  thousand  dollars. 

According  to  the  condition  of  signing  by  these  defendants, 
the  bond  was  now  completed,  and  was  ready  for  delivery  to 
the  approving  authority;  the  defendants  were  bound,  with 
other  sufficient  solvent  co-sureties,  in  the  full  penalty  of  the 
bond,  the  whole  number  of  the  securities,  as  among  themselves, 
having  set  opposite  their  respective  signatures  the  several 
amounts  to  which  they  could  and  would  justify,  and  to  which, 
in  fact,  they  did  respectively  justify. 

While  in  this  completed  condition,  and  ready  for  delivery, 
according  to  the  condition  on  which  these  defendants  signed, 
the  name  of  P.  Hart,  one  of  the  additional  co-sureties,  was 
erased  by  drawing  a  pen-line  through  the  signature,  and 
where  it  appeared,  with  those  of  all  the  other  sureties,  in  the 
body  of  the  bond,  and  in  the  jurat.  All  this  was  done  at 
Hart's  request,  by  one  of  the  principal  obligors,  before  the  de* 
livery  of  the  bond  to  the  approving  authority,  and  without  the 
knowledge  or  consent  of  any  of  the  other  sureties,  either  those 
signing  before  or  those  signing  after  Hart  In  this  altered 
condition,  the  bond  was  delivered  to  the  board  of  public  works. 
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ihe  attention  of  the  1>oard  called  to  its  then  oonditioDy  and  the 
same  then  approved. 

In  this  connection  it  is  well  to  remark  that  the  suit  was 
originally  against  all  the  sureties,  Hart  included.  In  the 
progress  of  the  protracted  litigation,  however,  Hart's  non-lia« 
bility  being  made  manifest,  the  suit  was  dismissed  as  to  him; 
and  in  tlie  further  progress  of  the  cause,  the  non*Iiabilitj  of 
Hebron,  Bnrdett,  and  Townsend  being  made  manifest,  —  they 
having  signed  after  Hart,  and  before  the  erasure  of  his  name, 
and  in  reliance  upon  him  as  their  co-surety,  —  they,  too,  were 
discharged  and  released  from  liability. 

It  is  not  contended  by  counsel  for  appellees  that  the  viola- 
tion of  a  secret  condition,  on  which  sureties  sign,  by  the  prin* 
cipal,  to  whom  the  instrument  has  been  intrusted  by  the 
earlier  signers,  will  avail  to  release  the  sureties  whose  princi- 
pal has  been  thus  trusted  by  them,  Rni  who  has  disregarded 
the  trust  reposed  in  him  without  notice  to  the  approving  au- 
thority of  the  limitation  upon  the  power  of  the  principal,  and 
of  his  violation  of  the  condition  creating  this  limitation;  and, 
on  the  other  hand,  it  is  not  contended  by  the  counsel  for  the 
state  that  those  signing  as  sureties  upon  the  understanding 
and  condition  that  a  particular  person  shall  become  their  co- 
surety will  not  be  discharged  from  liability  upon  the  bond  so 
signed,  if,  afterwards,  this  particular  person  with  whom  tliey 
were  willing  to  be  bound  shall  actually  sign,  and  subse- 
quently his  name  shall  be  erased  without  their  knowledge  or 
consent.  The  reason  is  near  at  hand,  and  is  stated  by  the 
state's  attorney-general,  viz.,  the  face  of  the  altered  bond  would 
itself  give  notice  of  the  facts  and  conditions. 

The  statement  of  these  admitted  propositions  demonstrates 
how  much  nearer  together  the  learned  counsel  are  in  a  correct 
and  harmonious  apprehension  of  the  law  than  would  be  in- 
ferred from  a  glance  at  the  great  record  before  us.  The  two 
propositions,  taken  together,  are  a  very  fair  epitome  of  the  law 
applicable  to  the  case  at  bar.  Blended,  they  harmonize  per- 
fectly, and  thus  blended  and  properly  amplified,  they  meet 
the  necessities  of  the  issue  before  us;  and  they  are  supported^ 
not  alone  by  reason,  —  the  highest  authority, — but  by  an  un- 
broken line  of  carefully  considered  precedents  in  every  court 
of  last  resort,  state  and  federal,  in  the  United  States,  with  one 
solitary  exception,  so  far  as  protracted  and  repeated  exami* 
nation  enables  us  to  say. 

The  secret  condition  by  which  a  person  signing  as  a  surety 
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undertakes  to  protect  himself  cannot  be  snccessfully  pleaded. 
By  relying  upon  a  secret  condition  with  the  principal  obligor, 
the  confiding  surety  has  made  it  possible  for  his  agents  the 
principal  obligor,  to  mislead  or  defraud,  and  if  loss  shall  be- 
fall by  reason  of  the  trusted  agent's  disregard  of  the  eecret 
condition,  that  loss  must  be  borne  by  the  too  confiding  Buretj. 
The  loss  must  be  placed  upon  him  whose  trust  in  another 
made  it  possible  for  it  to  occur.  In  this  class  of  cases,  as  in 
all  others  in  life,  he  who  trusts  most  must  suffer  most.  The 
law  is,  that  the  surety  who  undertakes,  upon  a  secret  ander- 
standing  with  his  principal,  to  be  bound  for  him  and  with 
him  must  be  held  liable  upon  his  principal's  default,  even 
though  the  principal  disregard  and  violate  this  secret  condi- 
tion,  to  the  loss  and  damage  of  the  too  trusting  surety.  But 
it  is  equally  the  law,  and  the  complement  of  the  announce- 
ment  just  made,  that  if  this  secret  condition  is  brought  to  the 
notice  of  the  beneficiary  in  the  instrument,  or  to  the  notice  of 
the  authorized  agent  of  the  beneficiary,  and  notice  is  had  by 
the  beneficiary,  or  his  agent,  of  the  departure  from  the  condi- 
tion by  the  principal,  to  whom  the  instrument  has  been  in* 
trusted,  then  the  beneficiary,  having  it  in  his  power  to  protect 
the  surety  as  well  as  himself,  if  he  act  with  prudence,  after 
notice,  cannot  hold  such  surety  liable,  if  he  receive  and  rest 
upon  the  bond  signed  upon  condition  by  the  surety,  with 
condition  broken  by  the  principal,  and  notice  thereof  to  the 
obligee  in  due  time.  In  other  words,  a  secret,  undisclosed 
understanding  by  a  surety  in  signing  a  bond  will  not  avail  to 
avoid  liability,  in  the  absence  of  any  notice  to  the  obligee  of 
the  violation  of  the  condition  by  the  principal;  but  with  no- 
tice to  the  obligee,  certainly  where  the  condition  baa  been 
disregarded  in  such  manner  as  to  increase  the  surety's  lia- 
bility, the  surety  is  not  liable. 

It  is  admitted  that  if  these  defendants  had  signed  the  bond 
on  condition  that  Hart  should  become  thdr  co-surety,  and 
Hart  had  subsequently  in  fact  become  their  oo-surety,  the 
defendants  would  not  be  liable,  if,  afterward,  Hart's  name  had 
been  erased  from  the  bond  and  he  discharged  without  the 
knowledge;  or  consent  of  the  defendants.  What  substantial 
distinction  can  be  drawn  between  this  admitted  case  and  the 
real  case  in  hand?  Enlarge  the  imaginary  case  of  the  state's 
counsel,  and  let  us  suppose  that  the  defendants  signed  with 
the  understanding  that  Hurt,  Hebron,  Burdett,and  Townsend 
should  become  their  co-sureties,  and  that  they  did  actually 
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become  so,  and  subsequently  all  their  names  had  been  erased^ 
all  the  sureties  would  clearly  be  released  from  liability.  In 
Buch  case  the  condition  is  found,  the  violation  of  the  condi- 
tion is  found,  the  increase  of  the  liability  of  the  remaining 
sureties  is  found,  and  notice  of  all  these  things,  by  reason  ot 
the  erasures  of  the  names,  is  found.  On  principle,  how  can 
this  supposed  ense  be  distinguished  from  the  real  case?  In 
the  real  case  the  defendants  signed  on  the  understanding 
and  condition  that  enough  other  solvent  persons  should  sign 
for  such  amounts  as  they  could  justify  to,  which,  added  to 
the  amounts  justified  to  by  these  defendants,  would  aggre- 
gate the  full  penalty  of  the  bond;  these  other  solvent  sure- 
ties, sufficient  in  number  and  amounts,  do  accordingly  actually 
sign,  but,  after  the  bond  had  been  completed  in  accordance 
with  the  original  agreement  between  the  defendants  and  one 
of  the  principal  obligors,  to  wit,  R.  H.  Allen,  one  of  these 
added  co-sureties,  a  solvent  person,  who  had  justified,  as  ap- 
peared on  the  face  of  the  bond,  for  five  thousand  dollars,  has 
his  name  erased  in  the  body,  in  the  signature,  and  in  the  jurat 
to  the  bond,  and  thereby  this  retiring  surety  is  released  from 
liability.  But,  as  perfectly  appears  from  the  record,  by  the 
inexorable  logic  of  law,  all  the  other  solvent  sureties  signing 
after  Hart  have  been  released  by  virtue  of  the  release  of  the 
one  whose  name  was  erased,  the  liability  of  these  defendants 
largely  increased,  and  notice  on  the  face  of  the  bond  given, 
which,  if  followed  up,  would  have  disclosed  the  facts  and  the 
consequences  flowing  from  them,  as  they  now  are  plainly  to 
be  seen.  We  ask  again,  in  reason  and  on  principle,  what  is 
there  to  distinguish  the  supposed  case  from  the  real  case  at 
bar?  In  the  former  case,  four  certain  named  persons  are  to 
sign  with  these  defendants;  in  the  latter  case,  enough  solvent 
persons  are  to  sign  with  the  defendants,  in  sums  suflicient  to 
make  the  full  penalty  of  the  bond.  In  the  first  case,  all  four 
named  sureties  are  discharged  from  liability  by  reason  of  the 
erasure  of  the  name  of  one  of  that  number  first  signing,  and 
those  signing  in  reliance  upon  the  four  thus  released  must 
likewise  be  conceded  to  be  released.  Why  shall  not  the  like 
result  follow  the  discharge  of  all  the  additional  solvent  sure- 
ties by  reason  of  the  erasure  of  the  name  of  the  first  solvent 
surety  signing? 

It  seems  clear  to  us,  that  after  the  bond  had  been  com- 
pleted  as  agreed  and  conditioned  by  these  defendants,  and 
before  it  had  been  approved  by  the  board  of  public  works, — 
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indeed,  before  it  had  been  delivered  to  the  boaid  fiir  ap- 
proval,—  a  material  alieratioD  in  the  same  was  made,  whereby 
the  liabilitj  agreed  to  be  assumed,  and  aotually  assamed,  by 
the  defendants  had  been  largely  inoreased  withont  their  con- 
sent, and  with  notice  of  this  alteration  to  the  approving  au- 
thority, and  the  defendants  are  released  from  liabilitj^  unlees 
they  can  be  held,  as  insisted  by  the  state,  on  another  ground, 
to  wit,  the  want  of  notice  of  the  understanding  and  oondi* 
tion  of  defendants  signing. 

This  view  of  the  principal  contention  in  the  case  at  bar  is 
in  perfect  harmony  with  the  spirit  and  reason  of  the  over* 
whelming  current  of  adjudicated  oases  in  the  state  and  fed- 
eral courts  in  this  country.  In  some,  the  facts  are  strikingly 
similar  to  the  case  before  us;  in  rnore^  in  nearly  all,  the  spirit 
and  reason  of  the  decisions  are  the  same.  We  content  our. 
selves  with  citing  a  few  out  of  the  great  number  examined. 
See  SmUk  v.  United  States,  2  Wall.  219;  Smiih  v.  WM^  2  Pa. 
St  54;  Dicker  man  v.  Minor,  48  Iowa,  608;  StaU  v.  Craig,  68 
Iowa,  238;  State  v.  MeGoni^,  101  Ma  868;  20  Am.  St.  Rep. 
609;  State  v.  ChurchiUy  48  Ark.  426;  Agawan^  Bank  v.  Sean, 
4  Gray,  95;  Commieeionerg  v.  Daum,  80  Ky.  888;  Orav&$  v. 
Tucker,  10  Smedes  &  M.  9;  Na$h  V.  Fugate,  24  Gratt  202;  18 
Am.  Rep.  640;  82  Gratt.  695;  84  Am.  Rep^  780;  licOarmick 
V.  Bay  City,  28  Mich.  457. 

On  this  branch  of  the  casCi  it  is  now  to  be  added  thai  the 
surety  John  M.  Allen  signed  on  the  conditions  named  in  the 
general  plea  of  himself  and  all  the  others  appellees,  and  that» 
besides,  he  shows  that  he  signed  with  the  understanding  that 
one  of  the  additional  signers  to  the  bond,  J.  F.  Townsend,  was 
to  be  his  co-surety.  It  will  be  remembered  that  Towneend 
actually  signed  as  agreed^  and  that  signing  after  Hart,  and 
prior  to  the  erasure  of  Hart's  name,  he  lias  been  unavoidably 
released  from  liability,  and  the  suit  dismissed  as  to  him  by 
reason  of  Hart's  releasCt  on  whose  co-suretyship  he,  Townsend, 
relied,  and  on  which  he  had  the  right  to  rely,  the  erasure  of 
Hart's  name  being  concedtd  to  be  notice  to  the  approving  an* 
thority  of  the  condition  on  which  Townsend  signed.  With 
Hart  discharged  by  pitiless  legal  necessity,  and  with  Town- 
send  discharged  by  the  same  inexorable  authority,  because  of 
his  reliance  on  Hart  as  his  co-surety,  are  we  not  driven  irre* 
sistibly  to  the  conclusion  that  John  M.  Alien  is  released  by 
the  same  imperious  necessity? 

If  John  M.  Allen  must  be  held  released,  as  we  say  he  must| 
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how  shall  the  other  defendants  who  signed  after  him,  relying 
on  his  co-surety ship^  he  held?  It  is  impossible  to  find  any 
satisfactory  answer  to  the  inquiry.  , 

We  hare  already  remarked  that  there  appears  to  be  one 
discordant  note  in  the  universal  TOtce  of  adjudication.  The 
laborious  research  of  the  attorney-general  of  the  state  has 
produced  many  authorities  bearing  upon  this  particular  sub- 
ject, but  a  careful  examination  of  them,  with  others  un- 
earthed in  our  own  researches,  produces  the  one  solitary 
disagreeing  view  of  the  law.  That  is  the  case  of  WUminff' 
tan  eie*  R.  IL  Co,  ▼.  KUehin^  91  N.  C.  89.  The  learned  counsel 
concedes  with  caution  that  the  court,  in  that  opinion,  goes 
too  far  in  holding  a  surety  liable  who  would  seem  to  have 
been  not  liable  by  the  universal  juridical  judgment  outside  of 
the  state  last  referred  ta  The  Eitchin  case  is  in  violent  con- 
flict with  the  views  herein  advanced,  and  in  irreconcilable  an- 
tagonism to  the  long  line  of  authorities  hereinbefore  noted. 
The  doctrine  of  the  Kitchin  ease  has  been  well  declared,  by 
another  court  of  last  resort  in  commenting  on  it,  to  be  unsup- 
ported by  precedent,  and  wanting  in  that  strength  of  argument 
which  gives  power  to  the  general  rule. 

There  remains  only  to  bo  considered  the  reach  and  value 
of  the  notice  afforded  to  the  board  of  public  works  by  the 
erasure  of  Hart's  name,  to  which,  confessedly,  their  attention 
was  directed  by  the  governor  of  the  state  when  the  bond  was 
submitted  £or  approvaL 

If  we  understand  the  state's  position  on  this  pointi  the 
contention  is,  that  the  erasure  of  Hart's  name,  appearing 
thrice  on  the  face  of  the  bond,  was  notice  which  required  in* 
qoiry  by  the  board  of  publio  works  into  the  circumstances 
of  Hart's  connection  with  the  other  sureties,  or  what  under- 
standing they  had  with  reference  to  him.  We  have  already 
endeavored  to  demonstrate  that  though  the  agreement  of 
these  defendants  was  not  to  sign  with  Hart  by  name,  their 
agreement  was  to  sign  with  other  solvent  sureties,  and  that 
Hart  was  aeoordingly  secured  as  one  of  these  contemplated 
solvent  additional  co-sureties,  and  afterwards  released  by  the 
erasure  of  his  name^  whereby  the  otlMr  additional  solvent 
sureties,  Hebron,  Burdett,  and  Townsend,  were  also  released, 
and  that  the  legal  liability  of  the  appellees  is  not  other  than 
it  would  be  if  Hart,  by  name,  had  been  agreed  upon  as  their 
co-surety. 

We  conclude,  therefore,  whatever  would  have  been  notice 
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to  the  board  of  public  works  if  Hart  had  been  agreed  upon  bj 
name  as  a  co-surety,  will  be  notice,  also,  under  the  averments 
of  the  plea  and  the  evidence  in  the  case.  It  will  not  do  to 
assume  that  if  inquiry  had  been  made  by  the  board  of  publie 
works,  the  simple  facts  that  the  defendants  signed  the  bond 
for  circulation,  and  that  they  had  no  understanding  with  re- 
gard to  Hart,  and  that  he  merely  signed  and  then  withdrew, 
would  only  have  been  discovered.  That  is  the  ground  taken 
by  the  state,  but  its  untenableness  is  demonstrable  in  a  breath. 
The  inquiry  would  have  ascertained  what  the  state  admits; 
but  unless  reason  and  law  had  been  deaf  and  blind,  it  would 
have  necessarily  appeared  also,  in  connection  irith  the  Cad 
that  the  appellee  signed  the  bond  for  circulation,  that  they 
coupled  their  signing  with  an  express  condition,  and  this  ood- 
dition  was  as  readily  ascertainable  als  the  other  fact  of  their 
signing  for  circulation,  which,  it  is  admitted,  inquiry  would 
have  disclosed;  and  while  inquiry  would  have  disclosed  the 
fact  that  the  appellees  had  no  understanding  with  regard  to 
Hart  by  name,  the  same  inquiry  would  have  disclosed  the 
fact  that  they  did  have  an  understanding  with  referenoe  to 
Hart  and  others  as  solvent  co-sureties,  and  that  the  appellees 
were  not  consenting  to  Hart's  release.  Inquiry  would  with 
equal  certainty  have  disclosed  that  Hebron,  Burdett,  and 
Townsend,  the  other  co-sureties  signing  after  Hart,  signed 
relying  on  him  as  their  co-surety,  and  that  they  were  not  oon« 
senting  to  his  release.  As  is  said,  with  a  touch  of  grim 
humor,  by  counsel  for  appellees, ''  there  is  no  telling  what  in- 
quiry would  not  have  ascertained." 

It  might  as  forcibly  be  contended  for  the  state  that  the 
erasure  of  Hart's  name  was  only  notice  of  that  fact  That  is 
not  the  position  of  the  state's  counsel,  of  course,  but  we  think 
such  ground  might  be  as  well  defended  as  the  position  taken^ 
which  would  cut  off  inquiry  as  soon  as  begun.  If  the  doctrine 
of  notice  is  not  to  be  emasculated,  we  must  continue  to  hold 
that  whatever  is  sufficient  to  give  notice  to  a  party  is  notioe 
of  everything  which  inquiry,  if  made,  would  disclose. 

On  the  question  of  notioe  specifically,  our  own  court  has 
long  acted  on  this  definition  of  notice,  nor  are  we  aware  of 
any  restrictive  qualification  put  upon  it  elsewhere.  This 
idea  of  the  reach  and  value  of  notice  underlies  all  the  cases 
in  which  sureties  have  been  released  by  erasures  of  names,  or 
other  alterations  appearing  upon  the  face  of  an  instrument  on 
which  recovery  is  sought.    It  seems  superfluous  to  say  more: 
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See  16  Am.  &  Eng.  Ency.  of  Law,  792,  and  note,  with  the 
countless  casea  therein  cited;  Parker  v.  Foy^  43  Miss.  260;  5 
Am.  Rep.  484;  Buck  y.  Paine,  60  Miss.  648;  Plant  y.  Shryockj 
62  Miss.  824. 

AflSrmed.  

BoNDO,  GoNDinoNAL  BxEOUTiON  OF:  See  note  to  €hM  t.  Thomoi,  2S 
Am.  Rep.  706-711.  As  to  validity  of  bonds  not  signed  by  all  who  were  ex- 
pected to  sign,  see  note  to  Sharp  t.  Untied  SiaUs,  28  Am.  Deo.  079-681. 
Where  the  obligee  has  no  notioe  ol  the  oonditions,  end  them  ie  nothing  in 
the  bond  or  the  manner  of  its  exeoation  to  pat  him  on  inqoiry,  the  sureties 
are  not  released  by  the  non-fnlfiUment  of  the  oonditions:  Taifflor  CcutUy  t. 
King,  78  Iowa,  163;  6  Am.  St.  Rep.  666,  and  note. 

NonoB  VBOM  Erasubs  of  Surktt'b  Namb  om  Bonn.  —  Where  a  snrety 
signs  an  attachment  bond  on  condition  that  a  oertain  person,  whose  name  is 
written  as  co-obligor  therein,  shall  sign  it  as  co-snrety,  bat  who,  when  the 
bond  is  presented  to  him,  refuses  to  sign  it,  and  his  name  is  erased  and  an- 
other's  sabetitated  therefor,  without  the  consent  or  knowledge  of  the  first 
mrety,  the  fact  that  a  certain  name  is  on  the  bond  is  sufficient  to  pnt  the 
parties  on  inquiry,  and  the  erasure  of  that  name  and  substitution  of  another 
flo  changes  the  obligation  as  to  make  it  cease  to  be  the  bond  ol  Jkhe  first 
surety,  and  releases  him  from  obligation  thereon:  Heaadl  v.  Johnaonf  68 
Mich.  623;  6  Am.  St.  Rep.  334.  In  the  note  to  this  case  are  dted  scTcral 
others  in  the  series  relating  to  this  subject.  But  to  exonerate  the  surety, 
there  must  be  something  more  than  a  mere  expectation  that  a  co-suretgr  will 
■ignt  WhUaker^.  Mkkarde,  184  Pa.  St.  191|  19  Am.  Sk  Bep.  684. 


Faison  V.  Alabama  and  Yioksbubg  R'y  Ga 

[69  MI88I9SIFFI,  060.]  • 

OonvwanvQ  Cabbibbs,  PBBsuifpnoif  of  Losb  of  Fbbigbt  ov  I^on  ov 
Last  Onb.  —  Where  goods  are  shipped  in  cases  over  several  lines  of  car- 
riers, upon  through  bills  of  lading,  and  upon  arrival  at  their  destinatioB 
one  of  the  cases  is  missing,  in  an  action  to  recover  for  the  loss,  brought 
against  the  last  carrier,  the  burden  is  upon  him  to  show  that  the  loss 
did  not  occur  on  his  line,  even  though  he  is  an  independent  carrier,  hav* 
ing  no  partnership  connection  with  the  others.  The  presumption  that  the 
loss  occurred  on  tne  line  of  the  last  carrier  is  not  overcome  by  proving 
that  the  car  came  under  the  seals  of  the  preceding  carrier,  and  that  it 
had  no  end  windows,  it  not  appearing  that  the  seals  were  sufficient  to 
bar  all  access  to  the  car,  or  that  they  remained  unbroken  throughout 
the  journey,  and  it  not  being  shown  how,  when,  or  where  the  case  was 
lost,  and  it  appearing  that  one  of  the  other  oases  had  been  somewhere 
reooopered. 

Action  to  recover  the  value  of  a  case  of  goods.  The  appel- 
lants were  consignees  of  four  cases  of  dry-goods  shipped  on  a 
through  bill  of  lading  from  Philadelphia,  PennsylTania,  to 
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Vicksburg,  Mississippi.  The  shipment  was  received  in  good 
order  at  Philadelphia  by  the  Virginia,  Tennessee^ and  Georgia 
Air  Line,  which  issued  the  through*  bill  of  lading.  The  de- 
fendant was  admitted  to  be  an  independent  line,  not  acting 
with  the  other  carriers  under  any  partnership  arrangement. 
The  case  was,  by  agreement,  tried  by  the  court,  and  judgment 
was  rendered  for  the  defendant.  The  other  £act8  suflicientlj 
appear  from  the  opinion. 

Brame  and  Alexander,  for  the  appellants, 

Nugent  and  Me  Willie^  for  the  appellee. 

Gam PEBLL,  G.  J,    As  the  defendant  was  the  last  of  viicoes- 
«iv%  carriers  having  independent  lines  of  carriage,  but  carrying 
continuously  in  pursuance  of  through  bills  of  lading,  and  the 
car  containing  all  the  boxes  at  Ghattaoooga^  where,  accord- 
ing to  the  evidence,  (hey  were  last  seen,  afterwards  came  to 
the  possession  of  the  defendant,  it  devolved  on  it  to  show  that 
the  missing  box  was  not  In  the  ear  when  received  by  it.    The 
evidence  warrants  the  belief  that  all  the  cases  or  boxes  weie 
delivered  at  Gbattanooga  to  the  Alabama  Gfeat  Soathern  Bail- 
raad  Gompany,  and  put  in  a  car,  which  is  alluded  to  as  hav- 
ing been  ^sealed,''  and  probably  was,  and  this  car  was  received 
by  the  defendant  at  Meridian,  but  when,  and  in  what  conditioQ 
as  to  seals  or  contents,  is  not  shown.    One  box  or  case  of  goods 
was  missing  at  Vicksburg,  on  the  arrival  and  opening  of  the 
car  there.    When,  or  where,  or  how  the  box  got  out  of  the  ear 
is  not  shown.   The  argument  is,  that  as  the  car  was  **  sealed  ** 
at  Chattanooga,  and  as  it  had  no**  end  windows,"  there  was  no 
way  of  getting  at  its  contents  en  route  without  breaking  the 
seals,  and  it  must  be  assumed  that  one  of  the  boxes  was  not 
in  fact  delivered  to  the  connecting  road  at  Gbattanooga,  and 
therefore  did  not  come  to  the  possession  of  the  defendant.^  If 
this  argument  were  supported  by  the  evidence,  a  different 
qiK  slion  would  be  presented;  but  it  is  nolf  supported  by  evi- 
dence.   It  is  not  shown  that  the  car  was  sealed  at  Ghatta* 
nooga  so  as  to  deny  access  to  its  contents  without  breaking 
the  seals.     It  is  not  shown  that  the  seals  remained  as  put  on. 
All  is  conjecture  and  unsatisfactory  inference  as  to  that    It 
does  appear  that  nearly  two  weeks  elapsed  after  the  delivery 
of  the  goods  at  Gbattanooga  and  their  arrival  at  Vicksburg, 
and  the  car  is  not  accounted  for  during  that  time;  and  it  is 
shown  that  somewhere  one  of  the  cases  or  boxes  was^ie- 
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coopered."  There  is  no  hint  that  this  occurred  before  delivery 
of  the  gooclB  at  Chattanooga.  It  must  be  assumed  that  it  was 
done  after  delivery  at  Chattanooga.  To  do  this,  it  was  neces- 
sary to  get  at  the  case  or  box.  This  may  have  been  done  after 
the  car  came  into  the  hands  of  the  defendant.  It  was  for  it  to 
show  that  it  did  not.  It  failed  to  exculpate  itself  by  over- 
throwing the  presumptions  against  it,  and  must  be  held  liabia 
for  the  loss,  which  may  have  occurred  on  its  line  of  carriagi^ 
The  judgment  should  have  been  for  the  plaintiffs,  and  the 
judgment  rendered  will  be  reversed,  and  cause  remanded  for 
a  new  triaL  _^^ 

CovvwcmQ  OiBRiBBS — LuBniFrT  OF  Last  OAaana — BuaDm  or  Proof. 
—In  an  a«iim&  against  the  latt  of  a  oonnecting  line  of  oarriera  to  recover  for 
tiM  loaaof  feoda  ahipped  oo  *  through  bill  of  la<Ung»  the  presamption  prevaile 
thftt  the  ooateata  of  the  car  delivered  to  the  laat  carrier  were  the  aame  and 
the  goods  in  the  aame  condition  as  when  started  by  the  first  carrier;  the 
Irarden  is  then  on  the  plaintiff  to  show  that  the  loss  occurred  daring  transiti 
•ad  when  this  proof  is  prodnoed,  the  burden'  ia  then  on  the  carrier  to  show 
tiia*  the  car  and  its  eoatenta  are  in  the  aame  condition  aa  when  started  by 
the  first  oarrier,  cr  when  deliTcred  to  bias  CkofV  v*  Cfeorgia  Pot* 
Ala.  829|  2ft  Am.  St  Bep.  ft9»  and  note. 


WfiSTSBir  TTniok  Tblbgbaph  Company  t^.  Jonb& 

[«0  liusisaippi,  «&] 

▼suMor  iroT  OsnaortD  to  hot  Di8TI7rbbi>  oh  Appeal.  — Where  no  motion 
ia  made  in  the  trial  cowt  to  aet  aside  a  Terdict^  the  snpreme  oonrt  w9l 
assnme  it  to  be  correct^  and  will  not  disturb  it*  if  there  ia  no  error  la 
the  rulings  of  the  court  specially  excepted  to  daring  the  trial. 

TiLBoaAFH  Company  Bound  to  Sxnd  Mx^ssaob  mot  WRrmir  on  m 
Blanks  vnaaas,  —  Where  a  message  is  received  by  the  operator  of  n 
telegraph  company  and  paid  for  by  the  sender,  the  company  ia  bound  to 
tranamit  it,  although  it  is  written  on  paper  other  than  its  usual  blanks. 

TiLIORAFH  OPKKATOa   BoUND  TO  KnOW  TO  WhAT  PlaOKS  MbSSAGBS  CAN 

Ba  Sbnt. — It  ia  within  the  apparent  scope  of  a  telegraph  operator'a 
agency  to  know  to  what  placee  a  message  can  be  sent;  and  if  he  receivea 
a  massage  to  be  eeot  to  a  place  through  which  the  company's  line  runs, 
and  takea  payment  for  it^  agreeing  to  send  it,  the  company  will  be  liable 
for  failure  to  tranamit  and  deliver  it^  although  it  has  no  office  or  agent 
at  that  place. 
Vailubs  to  Dxlivsr  Telboraph  Mrssaon,  Evidkncb  Insuffigibnt  to  Ex* 
ouan.  — In  aa  aetion  against  a  telegraph  company  for  failure  to  transmit 
and  deliver  a  message,  evidence  that  the  operator,  upon  aacertaining 
that  the  company  had  no  office  at  the  place  to  which  it  was  to  be  sent^ 
procured  it  to  l)e  sent  by  telephone,  is  inadmissible  to  establiah  a  defenae, 
where  the  telephone  message  waa  not  deliveredi 
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SriTUTDRT  PlKALTT  lOB  FaTLURB  TO  TRANSMIT  TSLKORAFH  MhAOB  Af-> 

FLDEB  WHSii.  — The  penalty  prescribed  by  statate  for  f ailare  to  tnnsmit 
and  deliver  telegraph  messagec  promptly  applies  in  every  eneewfaertt 
the  oompany  is  nuder  an  obligation  to  do  these  things. 

AoTioN  by  the  appellee  to  recover  damages  from  the  appel* 
lant  for  its  failure  to  transmit  and  deliver  the  following  mes- 
sage sent  by  her:  ''To  Patsie  Green  wood,  Clinton,  Miss.: 
BUa  died  last  night  Send  wagon.  Have  grave  dug."  Ella 
was  plaintiff's  little  daughter^  and  Patsie  Greenwood  her  older 
sister.  The  message,  which  was  written  on  ordinary  paper, 
was  received  without  objection  by  the  defendant's  operator  at 
its  office  at  Jackson,  who  took  payment  therefor  and  promised 
to  send  it  promptly.  The  defendant's  line  ran  through  Clin- 
ton,  but  it  had  no  office  and  kept  no  operator  there.  These 
facts  were  not  known  to  the  operator  at  Jackson  when  he  ac- 
cepted the  message,  and  when  he  ascertained  them  he  pro- 
cured the  manager  of  the  public  telephone  office  at  Jackson 
to  send  the  message  to  Clinton  by  telephone.  The  message, 
if  sent,  was  never  delivered.  Part  of  the  damages  claimed 
was  for  the  burial  expenses  of  the  plaintiff's  child.  The  court 
excluded  evidence  as  to  the  burial  expenses,  but  overruled 
objections  to  the  original  telegram,  made  on  the  ground  that 
it  was  not  written  on  the  company's  blank.  It  also  excluded 
evidence  offered  by  the  defendant  to  show  that  the  message 
was  forwarded  by  telephone.  The  court  instructed  the  jury 
that  the  defendant's  failure  to  transmit  and  deliver  the  mes- 
sage under  the  circumstances  in  evidence  made  it  liable  for 
the  statutory  penalty  of  twenty-five  dollars  and  the  oost  of 
the  telegram.  But  the  jury  disregarded  this  instruction,  and 
returned  a  verdict  for  $50.40.  The  defendant  appealed  upon 
a  special  bill  of  exceptions,  setting  forth  the  evidence  and  the 
rulings  of  the  court  upon  the  triaL 

Mayes  and  Harria^  for  the  appellant 

M.  M.  MeLeodj  for  the  appellee. 

Campbell,  C.  J.  There  is  no  error  In  the  mlings  of  the 
court  on  the  trial  of  this  case,  and  as  the  result  reached  was 
not  complained  of  in  the  circuit  court,  but  was  acquiesced  in 
for  the  purpose  of  entitling  the  defendant  to  appeal  to  this 
court  and  test  the  correctness  of  the  rulings  of  tbe  judge,  we 
will  not  disturb  it.  We  assume  that  the  verdict  is  right,  since 
no  motion  was  made  to  set  it  aside,  and  we  find  no  laolt  with 
the  action  of  the  court  specially  excepted  ta 
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The  fact  that  the  message  was  written  on  paper  other  than 

the  blanks  usually  employed  made  no  difference,  since  it  was 

received  and  paid  for  as  a  message  to  be  sent;  and  the  fact 

^hat  the  company  had  no  office  or  agent  at  Clinton  is,not  an 

•excuse  for  failure  to  transmit  and  deliver  the  message  re- 

•ceived  by  its  agent^  and  paid  for  as  such.    It  was  peculiarly 

within  the  apparent  scope  of  the  agency  of  the  company's 

agent  at  Jackson  to  know  to  what  places  messages  could  be 

sent;  and  having  received  the  message  to  be  sent  to  a  place 

where  the  company  had  a  wire,  the  company  was  liable  for 

the  failure  to  transmit  and  deliver,  according  to  the  contract 

with  the  sender. 

If  the  agent  who  received  the  message  for  transmission,  not 
knowing  that  Clinton  was  a  place  at  which  the  company  did 
no  business,  had  sought  the  plaintiff  on  learning  his  mistake, 
and  had  informed  her  of  it,  and  returned  her  the  money  paid 
him,  a  different  question  would  have  been  presented;  but  he 
did  not  do  this;  and  recognizing  his  obligation  to  send  the 
message,  did  it  by  telephone,  which  was  offered  tobe  shown 
as  an  excuse  for  the  non-delivery  complained  of.  There  was 
no  error  in  excluding  the  proposed  evidence  of  the  transmis- 
eion  of  the  message  by  telephone,  as  its  non-delivery  was  the 
cause  of  complaint.  If  it  had  been  promptly  delivered  to  the 
person  to  whom  it  was  addressed,  all  ground  of  complaint 
would  have  been  prevented. 

The  penalty  prescribed  by  statute  for  failure  to  transmit 
and  deliver  messages  promptly  applies  in  every  case  in  which 
there  is  an  obligation  to  do  these  things. 

Affirmed.  

TkLIGRAPBB  —  LlABILITT  lOB  FaUURS  TO  DSLIVBR  MSSSAOS  ^  KnOWL- 

BDOB  or  Aflurr.  —  A  telegraph  company  cannot  excuse  itself  for  failure  16 
delirer  a  meesage  on  tiie  ground  that  the  office  at  the  place  of  delivery  was 
«loaed:  Wetiem  Unkm  TeL  Co.  t.  Broucke^  72  Tex.  S54;  13  Am.  St  Rep.  843, 

Tblborafbs  —  MBSSAOBa  ^  Whbthkb  must  bb  Writtbb  09  Blanks 
OF  OoMFAHT.  —  It  b  common  knowledge  that  messages  are  reqaired  to  be 
written,  and  in  the  abeenoe  of  proof  of  a  enstom  by  a  telegraph  company  to 
roceiTO  for  transmission  messages  orally  delivered  to  an  operator,  the  failure 
to  send  sneh  a  message  is  not  a  ground  for  recovery  against  the  company: 
Weaiam  Umtm  Td.  Co,  v.  Dctier,  67  Miss.  288.  The  delivery  to  a  telegraph 
operator  of  a  message,  not  on  the  usual  blank  of  the  company,  without  the 
payment  of  dharges^  or  anything  being  said  about  sending  the  message,  ie 
insufficient  to  create  a  liability  against  the  company  for  failure  to  send  snoh 
message:  ITestem  Unkm  TeL  Oo.  ▼.  LicUUU,  68  Miss.  1.  See  also  note  to 
Wuterm  Unkm  Td,  Ox  r.  Blanehard^  45  Am.  Rep.  490. 
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TbLBOKAPHB  ~  RlGOVBRT  OT  STATUTORY  PENALTY  lOR   DeLAT  OE  FaIL- 

UBB  TO  Deliver  Message.  — The  penalty  imposed  by  statute  for  the  failnre 
of  a  telegraph  oompaay  to  deliver  a  message  intrnsted  to  it  may  bo  recovered 
without  alleging  or  proving  damages:  See  note  to  Western  Unkm  TeL  Co.  v. 
Cooper,  10  Am.  St  Rep.  790.  The  statutory  penalty  provided  by  statute  ie 
iiot  a  p&rt  of  an  entire  demand  for  damages,  and  its  recovery  iu  a  separate 
suit  will  not  bar  an  action  for  damages  for  neglect  or  failure  to  transmit  of 
deliver  the  same  message:  WiUdna  v.  Western  Union  TeL  Co.,  68  Miml  & 
Under  the  act  of  188t5,  a  telegraph  company  is  not  liable  for  the  penalty  pre- 
aeribed,  where  the  only  wrong  proved  is  a  negligent  one:  Weaiam  Unkm  TeL 
Ox  V.  Jonee,  116  Ind.  861.  See  Wettem  Union  TeL  Ox  v.  Wmrd^  23  Ind. 
177|  86  Am,  Deo.  46S^  and  note  on  thii  pointi 


LouiSYiLLE,  New  Orleans,  and  Texas  Bailwat 

Company  v.  Douglass. 

[60  Mfa^osuFn,  728.] 
Mastir  kot  Liable  for  Act  of  Servant  mot  Engaged  about  MASTERii 
Business.  —  A  master  is  not  liable  for  the  wrongful  act  of  his  servant, 
unless  such  act  was  done  by  the  servant  while  he  was  engaged  a1x)ut  his 
Blaster's  business.  Where,  therefore,  a  baggage-mas  tor  on  a  railway 
train,  at  the  solicitation  of  the  expresa-meesenger,  leaves  his  own  com« 
partment  and  goes  into  that  of  the  express- messenger,  and  while  there 
so  terrifies  a  boy  who  is  riding  in  that  part  of  the  car  that  he  jumps  from 
the  oar  while  it  is  running  at  a  high  rate  of  speed,  and  is  killed,  the 
railway  oompany  is  not  liable  for  the  wrongful  act  of  the  baggage-mas> 
ter,  unless  it  was  done  while  he  was  about  the  company's  bosiness  and  in 
the  performance  of  some  duty  with  respect  to  the  boy. 

■iBPRBSS-MESRENGER,  RaILROAD  COMPANY  NOT  LlABLE  FOR  WRONGFUL  ACIS 

or,  —  An  express-messenger  on  a  railway  train  is  not  the  servant  of  the 
railroad  company,  and  the  eompany  is  m9>%  therelore^  liable  for  his 
wrongful  acts. 

Action  to  recover  damages  for  the  death  of  the  minor  son 
of  the  appellee.  The  deceased,  a  colored  boy  aboul  sizteeii 
years  of  ago,  entered  the  expreas-cooapartrDent  of  one  of  the 
appeltant^s  cars  just  as  the  train  was  leaving  the  station. 
After  the  train  started,  the  express-messenger  called  the  bag- 
gage-master of  the  company  to  come  in  from  his  apartment 
of  the  car  to  have  some  fun  with  the  boy,  saying,  '^  Come  here; 
I  have  a  damn  coon  in  here,  and  we  will  have  some  fun.'' 
Their  acts  and  words  so  terrified  the  boy  that  while  their  backs 
were  turned,  he  jumped  from  the  car  while  the  train  was  run- 
ning at  a  high  rate  of  speed,  and  received  injuries  from  which 
lie  died  in  a  short  time.  More  than  enough  money  to  pay 
his  fare  to  his  destination  was  found  in  his  pocket.     He  had 
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no  ticket    The  baggage-master  had  do  authority  to  eject  per* 
Bona  from  the  train,  and  the  oondnctor,  who  had  such  author* 
ity,  knew  nothing  of  the  occurrence  until  the  baggage-master 
reported  it  to  him.     The  plaintiff  recovered  judgment,  and  the 
defendant  appealed.     The  following  are  the  instructions  given 
for  the  plaintiff,  which  are  referred  to  in  the  opinion:  **  6.  That 
if  they  find  from  the  evidence  that  plaintiff's  son  was  a  minor, 
and  that,  in  October,  1890,  said  minor  boarded  the  train  of 
defendant  at  Tunica,  Mississippi,  for  the  purpose  of  being  car- 
ried to  Lake  Cormorant,  Mississippi,  and  that  in  boarding 
said  train,  got  into  the  express  department  of  the  car  belong- 
ing to  defendant's  train,  and  that  when  he  got  into  the  said 
department  of  said  car,  the  express-messenger  called  to  the 
baggage-man  of  the  train  to  come  in  there,  that  he  bad  a 
'coon'  in  there,  and  they  would  have  some  fun,  and  the  bag- 
gage-man went  to  the  express  department  of  the  car,  and  then 
he  and  the  express- messenger  wantonly,  willfully,  and  reck- 
lessly, by  their  actions  and  their  language,  induced  said  minor 
to  believe  and  fear  that  they  were  going  to  infiict  upon  said 
minor  severe  corporal  punishment,  or  do  him  bodily  harm 
and  injury,  and  that  by  reason  of  such  fear,  and  to  escape 
said  punishment  or  injury  at  the  hands  of  said  express-mes- 
senger and  baggage-man,  said  minor  leaped  from  the  car  while 
it  was  running  at  a  great  speed,  and  sustained  injuries  from 
which  he  shortly  died,  then  the  jury  will  return  a  verdict  in 
favor  of  plaintiff,  giving  him  such  damages  as  they  may  see 
meet  and  proper  to  give,  according  to  the  instructions  here- 
tofore given  by  the  court  in  this  case  as  to  said  damages.    7. 
If  the  jury  believe  from  the  evidence  the  facts  in  this  case 
to  be  as  set  out  in  the  foregoing  instruction,  then  they  are 
instructed  to  find  for  the  plaintiff,  and  assess  his  damages 
above  indicated,  even  should  they  further  believe  from  the 
evidence  that  said  minor  was  a  trespasser  on  said  train  at 
the  time  he  leaped   therefrom,  and    had   no  lawful    right 
thereon.     8.  The  court  further  instructs  the  jury  that  if  they 
find  from  the  evidence  the  facts  in  this  case  to  be  as  above 
set  out,  then  they  will  return  a  verdict  for  the  plaintiff,  and 
assess  his  damages  as  above  indicated,  even  though  they  be- 
lieve further,  from  the  evidence,  that  the  express-messenger 
was  the  prime  mover  and  instigator  of  the  action  and  language 
which  put  said  minor  in  such  fear  as  to  cause  him  to  leap 
from  said  train."    And  the  following  are  the  instructions  asked 
by  the  defendant  and  refused,  to  which  reference  is  made  in 
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the  opinion:  ^'2.  The  court  instructs  the  jury  that  the  proof 
shows  tliat  the  express-messenger  was  not  the  servant  of  th^ 
defei  dan%  and  the  defendant  is  not  liable  for  his  acts.  There- 
fore»  if  the  boy,  Charles  Douglass,  was  impelled  to  jump  from 
the  car  of  the  defendant  by  reason  of  the  language  or  demon- 
stration of  the  express-messenger,  and  not  by  the  act  or  dem- 
onstration of  an  agent  of  defendant,  the  defendant  is  not 
liable,  and  they  will  find  for  the  defendant"  "4.  The  court 
instructs  the  jury  that  it  appears  from  the  evidence  that  the 
baggage-master  of  defendant  had  no  authority  beyond  that  of 
safely  transferring  the  baggage,  mail,  eto.,  committed  to  his 
care;  and  if  he  was  engaged,  in  company  with  the  express- 
messenger,  in  threatening  and  terrifying  the  boy,  Charles 
Douglass,  for  their  own  amusement,  and  not  in  the  perform- 
ance of  any  duty  to  the  defendant,  then  he  is  liable  for  the 
reasonable  oonsequences  of  his  act,  but  the  defendant  is  not 
liable,  and  they  will  find  for  the  defendant." 

Mayes  and  Harris^  for  the  appellant 

JavMB  R.  Chalmers  and  SL  John  Wdddell^  for  the  appellee. 

Campbell,  C.  J.  The  instructions  given  for  the  plaintiff 
are  erroneous  for  want  of  the  qualification  that  the  baggage- 
master  must  have  been  about  his  master's  business  in  the 
matter  complained  of,  in  order  to  make  the  master  liable  for 
what  he  did.  If  he  was  not  about  his  master's  business  when 
he  quit  his  own  compartment  of  the  car,  and  responded  to  the 
oall  of  the  express- messenger  and  went  into  another  compart- 
ment, the  master  cannot  be  made  responsible  for  his  wrongful 
conduct  If  be  went  forward  about  the  business  of  his  em- 
ployer, and  to  perform  any  duty  with  respect  to  the  boy,  and 
while  at  that  was  guilty  of  wrongful  conduct,  the  company  is 
liable  for  it 

The  second  and  fourth  instructions  asked  by  the  defend- 
ant should  have  been  given.  The  express- messenger  was 
shown  not  to  be  the  servant  of  the  company,  and  it  is  not  liable 
for  his  acts;  and  the  servant  who  is  not  engaged  about  his 
master's  business  cannot  impose  liability  on  him. 

Reversed,  and  remanded  for  a  new  trial. 


Masteb  ahp  Sxrvant>-Tb3t  or  Mahtxr'b  Liabilftt  fob  Acts  ot  8ie> 
TAUT.  —In  order  to  hold  a  master  liable  for  an  act  of  his  servant,  it  mnst  bo 
done  within  the  scope  of  his  general  authority,  in  furtherance  of  the  master's 
bosiness,  and  for  the  accomplishment  of  the  object  for  which  the  servant  is 
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employed:  IntemMUmal  etc  Ity  Co.  t.  Anderwn,  82  Tex.  516;  27  Am.  St.  Rep. 
902.  and  note.  If  a  serrant  ateps  aside  from  his  master's  business,  for  how* 
ever  !>1iort  a  time,  to  commit  a  wroag  nnconneoted  with  such  bnsiness*  the 
relation  of  master  and  servant  is  for  the  time  being  suspended,  and  therefore 
the  master  is  not  liable  for  the  wrong;  Stephenson  t.  Southern  Pac  Co.,  93 
4Tal.  558;  27  Am.  St.  Rep  223,  and  note;  Pittsburg  etc  R'y  Co,  t.  Shields^  47 
Ohio  St.  387;  21  Am.  St  Rep.  840,  and  note;  extended  note  to  Kanaaa  (Hty 
ttc  R.  R,  Co.  r.  Kelly,  59  Am.  Rep.  601;  extended  note  to  Stone  ▼.  HUU^ 
29  Am.  Rep  640;  extended  note  to  NdblesmUe  etc  Road  Co.  ▼.  Oawe^  40 
Am.  Rep.  228;  note  to  Brt/cuU  v.  Rkh,  8  Am.  Rep.  816.  As  to  the  liability 
of  the  master  for  the  willfnl,  wanton,  or  malicious  tort  of  a  serrant,  see  note 
lo  VanderbUt  ▼.  Ricfimond  Tampihe  Co,,  51  Am.  Deo.  818;  also  extended  note 
to  Ware  t.  Barataria  etc  Canal  Cc^  85  Am.  Dec  102. 


BiLLINGSLBY   V.    POLLOOK, 

[00  Mississippi,  780.] 
biaoLynfT  Bank,  Pbrson  CoLiiScrnNO  Nors  th&ouoh,  Bntitlsd  to  No 
Prioritt  otxb  Other  Crbditors.  —  Where  a  bank  to  which  a  note  ic 
sent  for  collection  is  paid  by  check  on  itself,  drawn  by  one  of  its  own  de- 
positors having  ample  funds  on  deposit,  whose  aoconnt  it  debits,  and 
then  remits  by  its  check,  but  fails  before  it  is  paid,  and  passec  into  the 
hands  of  a  receiver,  the  owner  of  the  note  has  no  lien  on  the  assets  eC 
the  bank,  and  is  not  entitled  to  priority  over  its  other  oreditors. 

The  appellant  sent  to  the  bank  of  Greenville,  for  collection, 
a  note,  the  maker  of  which  resided  in  or  near  Greenville.  The 
note  was  paid  by  a  check  on  the  bank,  drawn  hj  a  person 
named  Evans,  who  had  ample  funds  on  deposit  The  note 
was  canceled  and  surrendered,  Evans's  check  charged  to  his 
account,  and  the  bank  remitted  for  the  collection  its  check  oa 
its  New  York  correspondent.  On  the  same  day,  however,  the 
bank  suspended,  passed  into  the  hands  of  a  receiver,  and  the 
check  was  dishonored.  The  appellant  filed  her  petition  in 
the  chancery  court,  praying  that  the  collection  made  by  the 
bank  be  decreed  a  trust,  and  a  lien  impressed  on  the  general 
assets  of  the  bank  therefor,  and  that  the  receiver  be  directed 
to  pay  the  same  in  preference  to  its  general  debts.  The  re- 
ceiver's plea  set  out  the  facts,  and  alleged  that  the  petitioner 
had  no  lien  nor  any  right  to  demand  payment  in  full  of  her 
debt.  The  court  held  this  plea  to  be  sufficient,  and  dismissed 
the  petition. 

JoBhua  Skiniier  and  A.  Lewenthal^  Jr.^  for  the  appellaQk 

Y§rg€r  and  Percy ^  for  the  appellee. 
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Campbell,  C.  J.  In  Ryan  y.  Paine^  66  Miss.  678,  we  beld 
fhat  parties  who  sent  a  claim  to  a  bank  '^for  collection^''  which 
the  bank  collected  by  taking  the  check  of  the  debtor  on  itself, 
the  debtor  having  no  money  in  the  bank,  but  merely  becom- 
ing the  bank's  debtor  by  this  over^draft,  after  the  insolvency 
of  the  bank  was  declared,  had  the  right  to  treat  their  debtor 
as  stiii  sach,  and  enforce  their  claim  to  what  he  owed  the 
bank  for  account  of  this  transaction. 

In  Kinney  y.  Patne,  68  Miss.  258,  we  held  that  parties  who 
had  sent  their  claim  to  an  inaolvent  bank  for  collection,  and 
which  it  collected  by  a  check  on  itself  by  the  debtor,  who 
bad  no  funds  in  bank,  could  follow  and  reclaim  their  own  in 
the  hands  of  the  receiver.  We  are  well  pleased  with  these 
decisions,  and  reaffirm  the  obvious  principle  supporting  them, 
but  are  unwilling  to  establish  the  proposition  that  a  corre* 
spondent  of  a  bank,  whose  claim  it  has  collected  and  failed 
to  pay  over,  has  an  equitable  lien  on  all  the  assets  of  the 
bank,  securing  precedence  over  all  other  creditors  of  the  bank. 
Some  of  the  courts  so  hold,  but  we  will  not  follow  their  lead  to 
this  absurd  result  It  is  enough  to  allow  the  correspondent 
who  sends  his  claim  to  a  bank  **for  collection  "  to  pursue  and 
reclaim  his  own,  without  depriving  others  of  their  rights. 
There  is  no  such  magic  in  the  word  "  trust "  as  to  convert  all 
the  assets  of  a  bank  into  a  fund  to  secure  one  who  deala  with 
it  for  convenience  of  collecting  olaims,  in  preference  to  othen 
who  trust  it  and  deal  with  it. 

The  maker  of  the  note  collected  in  this  case  was  discharged, 
Ibr  she  paid  it  True,  she  did  not  have  the  money  counted 
out  to  her  on  Evane's  check,  as  we  may  assume  would  have 
hmfa  done  if  required,  but  that  was  not  necessary.  Svans 
bad  money  there,  and  his  eheck  was  received  as  money,  and 
his  deposit  was  lessened  by  that  much.  The  transaction  was 
a  legitimate  one  in  the  usual  course  of  business,  and  there  is 
no  just  principle  on  which  the  appellant  can  be  declared  en- 
titled to  priority  over  other  creditors  of  the  insolvent  bank. 
We  should  not  be  beguiled  by  the  use  of  words,  and  call  one 
claim  a  "  trust,"  in  order  to  secure  it  a  preference  over  "  debts.'' 
Wherever  there  is  a  trust,  it  may  be  enforced  as  such,  hot 
calling  one  sort  of  claim  a  trust  merely  to  place  it  on  a  better 
footing  is  not  allowable.  It  has  been  done  in  some  instances, 
where  hard  cases  have  made  bad  precedentSi  which  we  will 
not  follow. 

Affirmed. 
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Banks  —  Inbolyxkot  —  Emor  ov,  on  Dx?ositor8.  —  The  money  of  a 
general  depositor  in  a  bank  ia  the  property  of  the  bank,  and  snbject  to  assign- 
ment by  it  for  the  benefit  of  creditors:  Haws  ▼.  Blackwell,  107  K.  G.  196; 
22  Am.  St.  Bep.  87a  Bat  in  National  Butchers'  tt'\  Bank  ▼.  Hvbhelk  117 
K.  Y.  384,  16  Am.  St.  Rep.  515,  it  was  held  that  if  a  bank  to  which  drafts 
or  checks  have  been  sent  for  collection  makes  a  general  assignment  for  the 
benefit  of  its  creditors,  its  assignee  does  not  acquire  any  title  to  such  paper; 
and  if  they  are  collected,  he  is  anewerable  te  the  owners  for  the  amounta 
thereof.  A  bank  hopelessly  insoWent,  to  the  knowledge  of  its  president,  re- 
oeived  a  deposit  from  a  costomer  and  immediately  thereafter  suspended  and 
went  into  the  hands  of  a  receiTcr.  It  was  held  that  the  depositor  might  re^ 
•orcr  the  amoont  of  his  depositi  Oragie  t.  ffadky,  99  N.  Y.  131;  52  Am. 
Bepw  9^  and  nota^    The  prinoi^  oaao  foUowa  fffaa y  ▼•  Fmbit,  68  Miaa.  858» 


Ambbioan  Fbbbhold  Land  and  Mobtqaob  Com- 
pany u  Jbffbbson. 

(60  Mississipri,  770.] 

UiOBiouB  OoHTRAor,  BT  What  Law  OoYntMSD.  —The  lawa  of  this  stata 
and  aoceaa  to  its  conrta  oannot  be  made  the  subject  of  contract.  If^ 
therefore,  a  contract  for  the  loan  of  money  is  nsnrioas  nnder  the  laws  of 
another  state^  by  which  it  is  governed,  the  courts  of  this  state  will  not 
rsapeot  a  stipulation  in  the  contract  to  the  effect  that  if  litigation  shall 
arise,  it  shall  be  governed  by  the  laws  of  this  state,  even  though  snch 
loan  is  socured  by  a  mortgage  on  land  situated  in  this  state. 

TOIID  GOMTRAOT,  EQUITABLX  RlBLIKV  AOAIN8T,  DbHISIS  UIILK88  GOMPLAIlf  ANV 

gmms  TO  90  Sqvxtt.  —  Although  a  contract  fa  void  nnder  the  lawa 
of  tliit  atate,  ao  that  no  actico  can  be  maintained  for  ita  breach,  a  oonri 
of  equity  will  not  relieve  against  it,  unless  the  complainant  will  submit 
to  do  equi^,  regardless  of  the  terms  or  of  the  invalidity  of  the  contract. 

r,  PUINXTUI    OV,   NOV   EXTKIIDBD  TO  AbBOOATB  SbITLBD  RvLBB  BT 

WlDOa  OovBTB  ARB  OuiBBa  —  The  principle  of  oomity  under  whioh  a 
aantiaet»  void  whoro  made,  will  not  bo  enforced  in  the  courts  of  another 
•tate^  oven  though  by  tho  laws  of  such  state  the  contract^  if  it  had  bee» 
■Mde  there^  would  have  been  a  lawful  one,  is  never  so  extended  aa  to- 
ahrogata  tho  settled  and  controlling  mlee  by  which  the  courts  of  the^ 

whsas  comity  ia  invoked  are  guided. 
AOAOWT  UsuBioim  CoBTBAcr  —  Coxi>iTioN  OP02I  Wbicb  Qbabtbd- 
ni  E^uirr.  —  Courta  of  equity  in  this  state,  when  applied  to  by  a  debtor 
who  seeks  relief  against  a  usurious  contract  governed  by  the  laws  of 
another  state,  will  require  the  complainant  to  do  equity  by  refunding  or 
tandering  with  his  bill  the  principal  of  the  debt,  with  legal  interest. 

BauBB  AOAUfn  Usubious  CoirrRAcr  Dbmdbbablb  whbk. — A 
bill  seeking  relief  against  a  nsurious  contract  is  demurrable  if  it  fails  to> 
show  an  offer  by  the  complainant  to  do  that  equity  without  which  tho 
oonrt  will  deny  relief. 
Bob  vom  AOOOUBTIBO,  Allboatiobs  Nbcbssart  in.  —  A  bill  seeking  relief 
against  a  uanrioua  contract  cannot  be  upheld  as  a  bill  for  an  accountings 
unless  it  alleges  that  the  complainant  does  not  know,  and  cannot  by  tho 
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•zercUe  of  proper  diligence  aaoertain,  the  same  received  and  pud  by  Irini 
oo  tacli  ntarious  contract. 
Attormxt's  Feb,  Stifclatioh  iob,  ni  Usomous  Cohtsact  Fallb  vrru 
Ck>HTRAOT.  —  A  stipulation  in  a  oanrious  oontract  for  the  payment  of  aii 
attorney's  fee  in  case  of  litigation  falls  with  the  contract  of  which  it  i< 
a  part^  and  cannot  be  enforced. 

Contracts  for  more  than  six  per  cent  per  annum  are  usu* 
rious  both  in  New  York  and  in  Tennessee.  And  it  is  provided 
by  statute  in  New  York  that  the  court  of  chancery  siiall  decree 
such  contracts  void,  and  enjoin  any  prosecution  thereon,  and 
order  the  same  to  be  surrendered  and  canceled*  Other  facta 
«re  stated  in  the  opinion. 

WaUon  and  Fiizhugh^  for  the  appellants. 

McDowell  and  MeOotoan^  Oearge  Qantt^  D.  A.  Scott,  and  (7a(- 
hoon  and  Oreen^  for  the  appellees. 

CooPEBi  J.  The  appellees  exhibited  their  bill  in  the  chan- 
cery court  of  Coahoma  County  against  the  American  Freehold 
Land  and  Mortgage  Company  and  J.  H.  Watson,  trustee,  in  a 
i^leed  of  trust  executed  by  them  to  secure  certain  notes  to  said 
•company.  The  purpose  of  the  bill  is  to  perpetually  enjoin 
said  defendants  from  causing  sale  to  be  made,  in  compliance 
with  the  powers  contained  in  said  deed,  for  the  payment  of 
ihe  notes,  and  also  to  have  such  security  canceled. 

The  bill  charges  that  the  appellees,  in  March,  1886,  were 
residents  of  the  city  of  Memphis,  Tennessee,  and  the  defend- 
ant company  was  a  corporation  incorporated  by  the  state  of 
New  York,  and  having  its  domicile  there;  that  on  said  date 
appellees  executed  their  note  to  said  company  for  the  sum  of 
425,000,  payable  at  the  office  of  the  Corbin  Banking  Com- 
pany in  New  York  City  on  March  10,  1891;  that  interest  on 
aaid  note  was  to  be  paid  at  the  rate  of  eight  per  cent  per  an- 
num, for  which  complainants  executed  their  six  coupon  notes, 
— one  for  $1,444.46,  payable  December  1, 18S6,  four  for  $2,006 
each,  payable,  respectively,  on  the  1st  of  December,  1887, 1888, 
1889,  and  1890,  and  one  for  $555.55,  payable  March  10, 1891,— 
all  of  said  coupons  being  also  payable  at  the  office  of  the  said 
Oorbin  bank,  and  all  of  them  to  bear  interest  at  ten  per  cent 
per  annum  from  maturity;  that  said  principal  note  contains 
a  stipulation  that  if  default  shall  bo  made  in  its  payment,  an 
attorney's  fee  of  ten  per  cent  of  the  principal  and  interest 
6hall  become  payable.  The  bill  avers  that  the  negotiation  for 
the  loan  of  the  money  was  begun  and  concluded  in  the  city 
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of  Memphis  and  state  of  Tennessee,  where  complaiuants  have- 
resided  for  the  past  thirty  years,  neither  of  them  having  ever 
been  a  citizen  of  the  state  of  Mississippi,  and  were  conducted 
between  Mr.  Jefferson  and  the  agent  of  the  loan  company  res* 
ident  in  said  city;  that  though  the  note  ia  for  $25,000,  only 
$22,000  was  paid  to  complainants,  the  residue  of  $8,000  being 
in  fact  reserved  by  the  defendant  company  as  usury,  but  cov- 
ered under  the  guise  of  commissions  professed  to  be  paid  t<> 
the  agent  of  defendants,  who  was  recited  in  the  negotiations' 
to  be  the  agent  of  complainants,  and  paid  as  such;  that  to 
secure  the  payment  of  said  note  and  interest  coupons,  the 
complainants  executed  a  deed  of  trust  upon  certain  lands,. 
situated  in  Coahoma  County,  Mississippi,  by  which  deed 
power  was  given  to  the  trustee  to  advertise  and  sell  the  lands 
upon  default  in  payment  of  said  note  and  coupons,  and  out  of 
the  proceeds  of  sale  to  pay  said  note  and  coupons;  that  upon 
advertisement  by  the  trustee,  there  should  become  due  and 
payable  the  sum  of  $3,760  as  attorney's  fees,  for  which  the 
deed  of  trust  should  also  stand  as  security,  and  which  was  to 
be  collected  as  a  part  of  the  secured  debt.  The  bill  also  avers 
that  although  the  notes  were  executed  in  Tennessee  and  were 
payable  in  New  York,  and  although  the  complainants  were 
residents  of  the  state  of  Tennessee,  as  was  well  known  to  the 
defendant  and  its  agents,  the  deed  of  trust  was  deceitfully  and 
falsely  made  to  recite  that  the  same  was  made  in  the  state  of 
Mississippi,  and  to  provide  that  the  contract  recited  therein^ 
and  the  notes  secured  thereby,  should  be  construed  according 
to  the  laws  of  the  state  of  Mississippi. 

The  defendant  demurred  to  the  bill,  upon  the  ground,. 
Among  others,  that  the  complainants  sought  relief  without 
offering  to  do  equity  by  paying  the  money  received  by  them 
upon  the  faith  of  the  security  sought  to  be  canceled.  From  a 
decree  overruling  the  demurrer,  an  appeal  has  been  granted 
to  settle  the  principles  of  the  cause. 

We  cannot  assent  to  the  proposition  advanced  by  counsel 
for  appellant,  that  the  contract  of  these  parties  was  a  Missieh 
•ippi  contract,  and  is  to  be  governed  by  our  laws.  Th» 
authorities  cited  by  him  can  have  no  influence,  under  the  cir- 
cumstances of  this  case.  The  presumption  of  law  is  always 
in  favor  of  the  legality  of  purpose  and  motive  of  contracting 
parties;  and  where  a  contract  is  made  in  one  state,  to  be  ex* 
ecuted  in  another,  and  under  the  laws  of  one  would  be  illegal, 
and  under  those  of  the  other  legal,  it  is  reasonable  to  presume 
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that  the  parties  intended  their  contract  to  be  controlled  by 
the  laws  of  the  state  in  which  it  would  be  valid,  and  so  the 
oourts  will,  in  furtherance  of  a  presumed  lawful  intention, 
assign  it  to  that  state  by  which  its  validity  will  be  upheld. 
60,  too,  there  may  be  cases  in  which  the  law  of  the  domicile 
of  the  debtor  and  tiiU9  of  the  security  may  be  applied  to  a  con- 
tract made  in  another  state  and  to  be  performed  in  yet  a  third. 
We  decline  to  enter  this  field  of  investigation,  for  the  reason 
that  the  manifest  and  only  purpose  of  the  stipulation  in  the 
deed  of  trust  that  the  contract  should  be  governed  by  the  laws 
of  this  state  was,  that  the  creditor  might  have  the  advantage 
of  our  usury  laws,  which  are  less  stringent  than  are  those  of 
the  state  of  Tefinessee  or  New  York.  This  is  not  a  case  for  the 
application  of  the  rule  of  favoring  a  lawful  purpose  by  pre- 
sumption, but  it  is  one  in  which  the  parties,  manifestly  mod 
purposely  providing  for  usury,  have  sought  to  clonk  the  trans- 
action, and  evade  the  laws  against  usury  by  which  their  con- 
tract is  controlled,  by  stipulating  that  if  litigation  shall  arise, 
the  laws  of  another  state  may  be  invoked  as  a  shield  to  the 
usurer.  The  laws  of  this  state  and  access  to  its  conite  can* 
not  be  thus  made  the  subject  of  contract 

It  is  unnecessary  to  determine  whether  the  contract  Ia- 
▼olved  is  to  be  governed  by  the  laws  of  Tennessee  or  by  tlrase 
of  New  York.  It  is  conceded  by  the  appellant  that  it  is 
nsurious  under  either,  and  that  in  neither  could  any  action  be 
brought  and  recovery  had  on  the  note  or  interest  coupons. 

This  may  be  conceded  to  the  complainants,  and  it  may  also 
be  admitted  that  in  an  action  by  the  creditors,  either  at  law 
or  in  equity,  nothing  could  be  recovered  in  the  courts  of  this 
state.  All  this  may  be  conceded,  and  yet  the  question  re- 
mains whether  the  complainants,  with  the  money  of  the  appel- 
lant in  their  hands,  and  without  an  offer  to  return  it,  can  be 
afforded  relief  by  a  court  of  equity  in  this  state  under  the 
principles  which  prevail  here. 

It  is  well  settled  here  that  though  a  contract  be  declared 
void  by  our  own  laws,  by  reason  of  which  no  action  can  be 
brought  for  its  breach,  a  court  of  equity  will  decline  to  intrn^ 
vene,  unless  the  complainant  will  submit  to  do  what,  ex  «gao  et 
bono,  he  ought  to  do,  regnrdiess  of  the  terms  or  invalidity  of 
the  contract:  Dedns  v.  Rohertann,  64  Miss.  195. 

We  recognize  the  principles  of  comity  which  prevail,  and 
under  which  a  contract  void  where  made  will  not  support  an 
action  ill  tlio  courts  of  another  state,  even  though  by  the  laws 
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of  such  state  the  contract,  if  it  had  been  there  made,  would 
have  been  a  lawful  one;  but  this  principle  has  never  been  so 
extended  as  to  abrogate  the  settled  and  controlling  rules  by 
\^hich  the  courts  of  the  state  whose  comity  is  invoked  are 
guided.  If  the  complainants  and  defendant  were  residents 
of  this  state,  and  had  here  made  a  contract  prohibited  by  our 
laws,  and  the  complainants  had  executed  a  security  to  be 
enforced  in  pais^  and  under  the  Toid  contract  had  secured 
the  money  of  the  defendant,  it  is  not  to  be  doubted  that  our 
courts  of  equity  would  decline  to  entertain  a  bill  for  relief 
against  the  security  at  their  instance,  except  upon  condition 
of  their  doing  equity. 

It  would  be  extending  the  rule  of  comity  beyond  all  rea- 
eonable  limits,  if  the  courts  of  this  state  should  afford  reUef 
against  an  agreement  made  in  another  state,  and  to  a  non- 
resident complainant,  under  a  state  of  facts  in  which,  if  the 
controversy  was  between  our  own  citizens  and  in  relation  to  a 
tTansaction  occurring  here,  relief  would  be  denied.  The  com* 
plainants,  appreciating  the  difficulty  of  securing  a  decree  can- 
celing the  mortgage  as  security  for  both  principal  and  interest, 
seek  by  their  bill  to  obtain  an  accounting  of  the  amount  of 
money  loaned  to  them  by  the  defendants,  and  of  the  payments 
SQade  by  them  as  interest  on  the  same,  and  ask  that  on  snoh 
accounting  all  interest  reserved  be  forfeited,  and  all  payments 
of  interest  heretofore  made  be  applied  to  the  extinguishment 
of  the  principal,  or  if  this  be  denied,  then  that  all  interest  in 
exeess  of  the  legal  rate  be  so  forfeited  and  applied.  They  also 
seek  relief  against  a  stipulation  in  the  notes  and  deed  of  trusty 
by  which  they  agree  that  if  default  should  be  made  in  the 
payment  of  the  notes,  and  a  suit  at  law  or  in  equity  should  be 
instituted  for  their  enforcement,  or  if  the  trustee  should  adver- 
tise the  mortgaged  property  for  sale  for  the  payment  of  the 
debt,  an  attorney's  fee  of  $8,750  should  thereupon  become  due 
and  payable,  for  the  payment  of  which  the  mortgage  should 
stand  as  security. 

It  is  contended  by  complainants  that,  whatever  maybe  the 
rule  or  conditions  imposed  by  courts  of  equity  in  this  state 
under  which  relief  will  be  granted  as  against  other  agree- 
nients,  it  is  the  settled  doctrine  here  that  relief  will  be  granted 
as  against  usurious  contracts  which  are  secured  by  mortgages 
or  deeds  of  trust  with  power  of  sale,  or  by  other  instruments 
enforceable  in  pais,  without  an  offer  by  the  complainants  to 
do  equity;  and  that  where  an  accounting  is  necessary  to  de- 
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termine  the  amount  really  and  equitably  due,  no  saob  oflhr 
or  tender  is  required.  It  ie  also  said  that  where  relief  is 
sought  in  equity  against  an  executory  usurious  agreement, 
all  interest  unpaid  will  be  forfeited,  and  thai  which  has  been 
paid  will  be  applied  to  the  extinguishment  of  the  (principal  of 
the  debt 

There  is  support  for  these  propositions  to  be  found  in  tlie 
argument  of  Judge   Sharkey  in  Parchman  y.  MeKinney^  12 
Smedes  A  M.  631,  and  for  some  of  them  in  the  decision  in 
that  case,  and  in  other  subsequent  decisions  of  this  court 
Some  things  said  by  Judge   Sharkey,  in  argument  in  that 
case,  have  been  denied  to  be. correct,  and  a  contrary  rule  es^ 
tablished  by  subsequent  decisions.    It  is  important^  therefore, 
to  note  what  was  decided  in  that  case,  and  how  much  of  what 
was  therein  said  was  only  the  argument  of  the  judge  in  sup- 
port of  the  conclusion  reached  by  the  court.     To  determine 
what  was  decision,  it  is  important  to  know  what  the  facts 
averred  in  the  pleadings  and  disclosed  by  the  evidence  wera 
The  conclusion  of  the  court  upon  these  facts  constitutes  its 
decision,  but  the  process  of  reasoning  by  which  that  ooncla- 
sion  was  reached  is  not  necessarily  decision,  and  in  many 
instances  is  not.    Parchman  exhibited  his  bill  a{^nst  Ho- 
Kinney,  averring  that  John   Parchman,  his  intestate,  had 
bought  from  McKinney,  in  the  year  1835,  a  certain  tract  of 
land,  at  the  price  of  $6,500,  of  which  he  then  paid  in  cash 
$2,000,  and  for  the  remainder  executed  his  two  notes,  each 
for  the  sum  of  $2,250,  one  of  which  was  to  become  due  Janu- 
ary, 1837,  and  the  other,  January,  1841;  that  both  notes  pur- 
ported on  their  face  to  be  for  money  loaned,  and  bore  interest 
at  ten  per  cent  per  annum;  that  to  secure  the  note  due  Jan- 
uary, 1841,  his  intestate  had  executed  a  deed  to  John  H. 
McKinney,  trustee,  in  trust,  to  sell  the  land  thereby  conveyed 
upon  the  failure  of  the  maker  to  pay  the  note;  that  the  de- 
fendant claimed  there  was  due  him  the  note  due  January, 
1841,  and  interest  thereon,  and  also  held  two  other  notes  of 
complainant's  intestate,  one  for  about  $900  and  one  for  about 
$400;  and  that,  to  enforce  the  collection  thereof,  the  defend- 
ant had  procured  the  trustee  to  advertise  the  land  for  sale 
under  the  trust  deed;  that  the  notes  for  $900  and  $400  were 
executed  on  account  of  the  same  transaction,  and  for  interest^ 
at  a  usurious  rate,  upon  said  note  of  $2,250,  due  January^ 
1841;  that  during  the  lifetime  of  his  intestate,  he  paid  to 
the  defendanti  on  account  of  said  two  notes  of  $2,260  each. 
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the  sam  of  $5,300;  that  upon  a  just  and  legal  ooraputation  of 
iiiiereat  upon  said  debt,  the  balance  due  tbereon,  if  anything, 
did  not  ezeeed  $1,126,  which  had  been  ieiMJered  to  the  de- 
fendant by  way  of  compromiee,  but  which  he  refuaed  to  ac> 
oept  or  receive;  that  at  the  tinoe  of  the  purcbaee  of  the  land 
and  execution  of  these  notes,  it  was  corruptly  and  unlawfully 
agreed  between  the  defendant  and  cooaplainant's  intestate 
that  said  intestate  should  pay  MoKinney  interest  at  the  rate 
of  ten  per  cent  per  annum  upon  the  amount  of  said  notes 
from  December  25, 1836,  until  their  maturity,  as  for  borrowed 
money,  and  that  this  agreement  was  made  with  the  fraudulent 
intent  of  evading  the  statute  against  usury.  The  answer  of 
the  defendant  admitted  the  usurious  character  of  the  oontracti 
admitted  that  payments  had  been  made  by  ihe  intestate  to  an 
amount  between  three  thousand  and  four  thousand  dollars,  but 
said  he  was  unable  to  state  certainly  how  much  was  paid  by  him. 
He  further  stated  that  the  notes  originally  given  by  the  in- 
testate matured  in  January,  1836  and  1837,  and  that  after 
payments  had  been  made,  said  intestate,  in  December,  1837, 
executed  a  new  note  for  $2,250,  and  made  the  deed  of  trust 
to  secure  it.  The  proof  showed  that  the  defendant  com- 
pounded the  interest  on  the  debt  from  December,  1885,  until 
April,  1844,  the  time  of  the  last  settlement  with  Intestate; 
that  when  notes  were  taken  for  interest,  as  was  the  case  at  the 
end  of  each  year,  these  interest  notes  were  to  bear  interest  at 
ten  per  cent,  as  for  money  loaned;  that  the  principal  and  in- 
terest, as  it  accrued  and  became  due,  were  compounded  an- 
nually at  ten  per  cent  from  the  beginning  to  the  end  of  the 
transaction,  in  April,  1844.  Upon  final  hearing,  the  court 
directed  an  account  to  be  stated,  by  which  the  defendant  was 
allowed  interest  at  the  legal  rate,  and  from  a  decree  on  such 
an  accounting  the  administrator  appealed. 

The  question  for  determination  was,  whether  the  defendant 
should  have  been  allowed  any  interest.  For  the  defendant  it 
was  insisted  that  since  the  complainant  had  invoked  the  in- 
terposition of  a  court  of  equity,  he  must  submit  to  do  equity, 
and  that  it  was  but  equitable  that  the  principal,  with  legal 
interest,  should  be  paid. 

The  decision  of  the  court  was,  that,  under  our  then  statute 

against  usury,  upon  the  facts  above  detailed,  the  defendant 

was  not  entitled  to  any  interest  upon  his  debt.    Judge  Sharkey 

began  the  investigation  of  the  question  by  stating  that  the 

current  of  authority  undoubtedly  was   that   the  defendant 
▲M.  sa  aw..  Vob  XXX— » 


594  Am.  Freehold  L.  &  M.  Co.  v.  Jefferson.      [Min. 

should  be  paid  interest  at  the  legal  rate,  but  inquired:  "Can 
the  rule  be  adopted  in  the  present  case?"     He  then  pro- 
ceeded to  show  that  the  rule,  as  applied  generally,  was  onder 
statutes  by  which  both  interest  and  principal  were  forfeited, 
and  noted  that  by  our  statute  the  interest  only  was  docked, 
leaving  the  right  to  the  principal  unimpaired,  and  no  punish- 
ment was  inflicted  on  the  offender.     He  then  argued  to  show 
that  the  debtor  had  had  no  opportunity  of  defending  in  a  suit 
at  law,  and  declared  that  he  stood  '*  upon  the  same  gronnd 
that  a  defendant  does  who  is  making  his  defense  at  law  when 
sued  on  a  usurious  contract,"  and  then  continued:  '^  But. 
tiboYe  all,  the  statute  made  to  prevent  usurious  contracts  is 
protected,  its  end  and  object  accomplished;  it  is  not  made 
the  instrument  of  fraud.    The  general  rule  is,  that  equity 
must  follow  the  law,  and  they  cannot  depart  from  it  without 
some  obvious  reason.    For  these  reasons,  it  would  seem  that 
the  general  rule  requiring  the  party  to  pay  the  principal  and 
legal  interest  cannot  apply  in  this  case;  and  this  accords  with 
the  opinion  of  the  chancellor  in  Marh  v.  Morris^  4  Hen.  St  M. 
468,  which  was  a  very  similar  case.    The  bill  was  brought  for 
relief  against  deeds  of  trust,  which  the  trustee  was  about  to 
carry  into  effect,  on  the  ground  of  usury,  and,  against  the 
same  objections  here  raised,  the  party  was  held  entitled  to  in- 
terest.   Perhaps  this  question  might  have  been  made  to  re^t 
entirely  on  a  fair  construction  of  the  statute:  Howard  and 
Hutchinson's  Rev.  Stats.  874.    After  providing  the  rate  of 
ten  per  cent  interest  for  a  loan  of  money,  and  so  expressed  on 
the  face  of  the  instrument,  the  statute  proceeds:  '  Provided, 
that  if  any  contract,  bond,  or  note  founded  on  any  other  con- 
sideration than  the  bona  fide  loan  of  money  shall  fraudulently 
and  deceitfully  express  therein  that  the  same  is. entered  into 
or  given  for  money  lent,  and  specify  a  greater  rate  of  interest 
than  is  allowed  by  this  act,  if  such  fraud  or  deception  shall 
be  discovered  in  any  suit  at  law  or  in  equity,  no  interest  or 
premium  shall  be  allowed  or  recovered  on  such  fraudulent 
contract,  bond,  or  note,  but  the  principal  sum  only  shall  be 
recovered.'    This  provision  seems  to  be  sufficiently  broad  to 
extend  to  actions  brought  by  either  party,  and  it  expressly 
extends  to  courts  of  equity,  and  thus  furnishes  a  law  for  those 
courts.    And  we  have  precisely  the  description  of  case  de- 
scribed by  the  statute, — one  that  fraudulently  and  deceit- 
fully expresses  on  its  face  that  it  was  given  for  money  lent." 
The  able  judge  evidently  labored  in  his  argumenti  which| 
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though  vigorous  and  clearly  expressed,  as  were  all  his  utter- 
ances, is  not  marked  by  that  adherence  to  well-settled  prin- 
ciples for  which  his  opinions  have  been  justly  esteemed.    Hit 
reference  to  the  maxim  that  equity  follows  the  law  was  ex- 
ceedingly  unfortunate,  in  view  of  the  fact  that  but  a  few  lines 
above  he  had  conceded  that  the  current  of  authority  undoubt- 
edly was  that  equity  would  not  relieve,  as  against  a  usurious  \ 
contract,  except  upon  termS|  and  that  *'  the  rule  originated 
under  the  provisions  of  the  statute  of  12  Anne,  which  made 
all  usurious  contracts  void,  and  imposed  heavy  penalties  upon 
the  usurer.''    In  other  words,  that  the  rule  was  announced  by 
courts  of  equity  in  mitigation  of  and  opposition  to  the  rule  of 
law.     Nor  could  the  learned  judge  have  been  oblivious  of  the 
fact  that  a  favorite  device  of  the  usurers  in  England  for  evad- 
ing the  consequences  of  usury  had  been  to  take  warrants  of 
attorney  for  confessions  of  judgment,  under  which  the  debt 
could  be  reduced  to  judgment  without  notice  to  the  defend- 
ant.    Indeed,  so  common  had  become  that  practice  that  the 
courts  of  common  law  began  to  exercise  an  equitable  jurisdic- 
tion by  awarding  a  feigned  issue  upon  motion  suggesting  that 
the  judgment  was  upon  a  usurious  contract,  and,  upon  the 
fact  of  usury  being  found,  vacating  the  judgment. 

In  Fanning  v.  Dunham,  5  Johns.  Ch.  122,  9  Am.  Deo.  SSS^ 
Chancellor  Kent  reviewed  many  of  the  English  cases  where 
relief  had  been  granted  by  the  courts  of  common  law  in  Bng* 
land. 

In  Fanning  y.  DunAam,  6  Johns.  Ch.  122, 9  Am.  Dec.  288,  the 
complainant  sought  relief  in  equity  against  a  judgment  entered 
upon  a  power  of  attorney,  and  also  against  the  execution  of  a 
power  of  sale  in  pais  conferred  by  a  mortgage  given  to  secure 
the  debt,  which  was  alleged  to  be  usurious.  There,  as  in  Pareh^ 
man  y.  McKinney^  12  Smedes  A  M.  631,  the  complainant 
sought  by  his  bill  to  have  all  the  securities  taken  by  the  do* 
fendant,  and  infected  with  usury,  declared  void  and  ordered 
to  be  canceled,  without  offering  to  pay  anything.  But  Chan- 
cellor Kent,  after  a  full  review  of  the  cases,  declared  that 
"the  equity  cases  speak  one  uniform  language;  and  I  do  not 
know  of  a  case  in  which  relief  has  ever  been  afforded  to  a 
plaintiff  seeking  relief  against  usury  by  bill  upon  any  other 
terms.  It  is  the  fundamental  doctrine  of  the  court  Lord 
Hardwicke  said  (1  Ves.  820)  that  in  cases  of  usury  equity 
suffers  the  party  to  the  illicit  contract  to  have  relief  bat  who- 
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ever  brings  a  bill  in  cases  of  usury  must  submit  to  pay  priiK 
oipal  and  interest'' 

Judge  Sharkey  was  unwilling  to  rest  his  opinion  upon  tbe 
proposition  that  a  court  of  equity  follows  the  law,  and  that  a 
contract  void  at  law  will,  for  that  reason,  be  relieved  against 
in  equity  without  terms,  or  upon  the  feature  of  an  absence  of 
an  opportunity  to  defend  at  law;  for,  finally,  he  declared  that 
the  statute  itself,  by  reason  of  its  peculiar  terms,  should  con- 
trol courts  of  equity  as  well  as  of  law,  and  also  that^  in  far* 
therance  of  the  policy  of  this  state,  finding  expression  in  the 
statute,  the  same  rule  should  apply,  whether  the  debtor  was 
defending  in  a  suit  at  law  or  in  equity,  or  was  a  complainant 
in  equity  seeking  relief. 

This  court,  in  Deans  v.  RoberUanf  64  Miss.  195,  declined  to 
accept  the  suggestion  made  in  the  argument  of  Parchman  v. 
McKinney^  12  Smedes  A  M.  681,  that  the  absence  of  an  op- 
portunity  to  defend  against  the  demand  at  law  because  th& 
debtor  had  given  a  mortgage  with  power  of  sale  was  sufiBcient 
ground  to  warrant  a  court  of  equity  to  relieve  against  a  con- 
tract void  at  law  without  requiring  the  complainant  to  sub- 
mit to  do  equity. 

The  case  of  Parchman  v.  McKinney,  1 2  Smedes  A  M.  631,  has 
been  adhered  to,  on  the  principle  of  stare  deciris^  to  the  extent 
in  which  it  was  decision.  But  the  argument  of  Judge  Sharkey 
has  never  been  assented  to  as  correct,  beyond  the  rule  that,  in 
support  of  the  public  policy  of  this  state,  contracts  which  are  ob- 
noxious to  our  statute  against  usury,  made  here  or  goyerned  by 
our  law,  will  be  relieved  against  in  equity,  and  that,  whether 
the  debtor  be  defendant  against  whom  relief  is  sought,  or  com- 
plainant seeking  relief,  payment  of  the  principal  debt,  with- 
out any  interest,  was  all  that  should  be  required.  It  was  not 
held  in  Parchman  v.  McKinney,  12  Smedes  &  M.  631,  nor  has 
it  been  in  any  case  following  it,  that  the  complainant  would 
not  be  required  to  do  equity  as  a  condition  upon  which  relief 
would  be  granted.  The  question  was.  What  should  equity  re- 
quire him  to  do?  And  in  construing  our  statute,  the  court 
concluded  that  it  would  be  equitable  for  him  to  pay  only  the 
principal  of  the  debt.  Nor  cum  v.  Lum^  83  Miss.  299,  JSTooivr 
T.  Austin^  41  Miss.  717,  and  Long  y.  McOregor^  66  Miss.  70,  were 
cases  in  which  decrees  had  been  rendered  on  final  hearing,  as 
was  Parchman  v.  McKinney,  12  Smedes  &  M.  681,  and  followed 
the  decision  of  Parchman  y.  McKxnnejf^  12  Smedes  *  IL  631^ 
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in  8o  for  as  to  declare  that  the  complainant  should  only  be 
required  to  pay  what  might  have  been  recovered  at  law. 

In  Dickeraon  v.  Thomas^  68  Miss.  156,  it  was  held  that  a 
•complainant,  seeking  to  recover  back  usurious  interest  paid 
by  him  (the  usurious  contract  having  been  fully  executed), 
<x>uld  recover  only  the  excess  above  the  legal  rate.  Certainly, 
under  all  our  decisions,  if  the  contract  between  the  complain- 
ants and  the  defendant  had  been  entered  into  in  this  state, 
and  had  been  usurious  under  our  laws,  the  complainants 
would  be  required  to  return  the  money  they  actually  received 
from  the  defendant  as  a  condition  to  securing  relief  in  equity 
in  a  bill  filed  by  them. 

We  cannot  perceive  any  public  policy  of  this  state  which 
is  to  be  conserved  by  applying  the  rule  prescribed  by  our 
statute,  of  forfeiting  all  interest,  to  a  contract  made  in  another 
state.  This  is  not  a  suit  upon  the  contract,  and  its  terms  and 
conditions  furnish  no  standards  by  which  the  court  is  to  be 
guided.  The  conscience  of  the  court,  its  appreciation  of  what 
is  just  and  equitable,  not  only  here,  but  in  New  York  and 
Tennessee,  and  everywhere,  is  the  sole  and  sufiScient  test  as 
to  the  terms  upon  which  it  will  afibrd  relief.  The  complain- 
ants got  the  money  of  the  defendant,  by  their  own  showing. 
They  now  repudiate  the  contract  by  which  it  was  secured, 
and  seek  the  aid  of  the  court  to  annul  a  security  given,  not 
alone  for  the  usurious  interest,  but  for  the  principal  as  welL 
Relief  will  be  afforded,  but  only  upon  condition  that  com- 
plainants shall  do  equity;  and  by  an  unbroken  current  of 
authorities  it  is  settled  that  equity,  in  a  case  like  this,  is  to 
refund  the  money,  with  legal  interest. 

In  none  of  the  cases  above  noted,  arising  under  our  usury 
statutes,  was  the  point  made  by  demurrer  that  the  complain- 
ants had  not  offered  to  do  equity.  As  we  have  said,  the  ques- 
tions were  raised  on  appeal  from  final  decrees  on  the  merits. 
But  in  Deans  v.  RoberUony  64  Miss.  195,  it  is  decided  that  a  bill 
for  relief  is  demurrable  if  it  fails  to  show  an  offer  by  the  com- 
plainant to  do  that  equity  without  which  the  court  will  deny 
relief.  The  complainants  should  have  tendered  to  the  de- 
fendant the  principal  sum  received  by  them,  with  legal  inter- 
est thereon,  and  the  tender  being  refused,  should  have  brought 
the  money  into  court,  or  offered  so  to  do  by  their  bill.  It 
may  be  that  the  defendant  will  accept  the  offer  when  made. 
If  it  does,  no  resort  to  the  courts  may  be  necessary. 

The  case  made  by  the  complainants  is  not  sufficient  to  up- 
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bold  their  bill  as  one  for  an  account.  Thej  know,  or  maj 
know  by  proper  diligence  (so  far  as  the  bill  shows  to  the  god- 
trary),  what  sum  they  received;  they  know  what  Bum  they 
have  paid;  and  it  is  therefore  but  a  matter  of  calculation  to 
determine  exactly  what  amount  they  should  offer  to  pay. 

It  is  proper  to  add  that  the  stipulation  in  the  notes  and  the 
deed  of  trust  relative  to  the  payment  of  an  attorney's  fee  falls 
with  the  contract,  of  which  it  is  a  part.  As  we  have  said,  the 
contract  furnishes  no  guide  to  the  court  in  determining  what 
sum  shall  be  paid  by  complainants.  It  is  enough  that  thej 
return  to  the  defendant  its  money,  with  legal  interest  thereoiL 

Under  the  circumstances  of  the  case,  we  think  it  improper 
to  make  a  final  disposition  of  the  case  here.  The  appeal  was 
manifestly  brought  to  settle  its  principles,  and  it  may  be 
that  the  complainants  may  desire  to  amend  their  bill,  and 
tender  to  the  defendant  the  money  due.  In  order  that  an 
opportunity  to  do  so  may  be  afforded  them,  the  decree  will 
be  reversed,  and  remanded  to  the  court  below,  with  directions 
to  sustain  the  demurrer. 

Usurious  Contracts— Br  What  Law  GovsaifBD.  —A  eontraot  void  by 
raadon  of  the  laws  of  the  state  where  it  wm  made  and  is  to  be  performed  is 
▼Old  elsewhere:  Bank  o/Ownmeree  ▼.  Fuqua,  11  Mont  285;  28  Am.  Si.  Rep. 
461,  and  note.  A  oontraot  not  usurious  in  the  state  where  it  is  made^  and 
where  the  payee  resides,  cannot  be  attacked  for  usury  in  the  state  where  it  is 
made  payable:  Staples  ▼.  Nott,  128  N.  Y.  403;  26  Am.  St.  Rep.  4S0,  and  note» 
with  caites  collected,  discussing  by  what  law  interest  is  f^oTerned.  A  prom* 
issory  note  is  controlled  as  to  the  defense  of  usury  by  the  laws  of  the  state 
where  made,  dated,  and  payable,  and  not  by  the  laws  of  the  state  where 
negotiated:  Jewell  v.  Wright,  30  K.  Y.  259;  86  Am.  Dec  S7S^  and  note; 
Clague  ▼.  OredUore,  2  La.  114;  20  Am.  Dec.  300,  and  note.  Parties  to  a  ooii> 
traot  haying  agreed  upon  a  rate  of  interest  Talid  in  the  state  whera  the  bor* 
rower  resided,  in  the  absence  of  anything  to  the  contrary,  they  must  he 
presumed  to  have  contracted  with  reference  to  the  laws  of  that  stete:  Jfott 
▼.  Rowland,  85  Mich.  561.  For  an  extended  discussion  of  tho  snbjoot^  aee  note 
to  Morris  ▼•  Hockaday,  56  Am.  Rep.  609. 

Bquitt.  —  Hb  Who  Sbbks  Equttt  mu&t  do  Equttt;  therefore  one  who 
seeks  to  set  aside  a  judgment  improperly  recovered  against  him  must  pay 
into  court  the  sum  which,  by  his  own  stetements,  he  has  shown  himself  to 
owe  the  plaintiff:  Gregory  ▼.  Font,  14  GaL  138;  73  Am.  Deo.  689.     Where  a 
person  in  peaceable  poijsession  of  realty  under  claim  of  lawful  title,  but  with 
really  defective  title,  ha^  in  good  faith  made  permanent  improvements,  the  tme 
owner,  who  seeks  in  equity  to  establish  his  title,  must  reimburse  the  occupant 
for  his  expenditures:   ThomM  ▼.  Eoans,  105  N.  Y.  601;  59  Am.  Rep.  519; 
PraU  ▼.  Tho^fUon,  28  Me.  355;  48  Am.  Dec  492;  DUworth  ▼.  SinderUng,  1 
Binn.  488;  2  Am.  Deo.  469.     A  party  praying  for  the  cancellation  of  a  coa» 
veyance  must  tender  the  money  received  thereon:  Cates  ▼.  Sparkman,  73  Tex. 
619;  15  Am.  St.  Rep.  806,  and  note.    A  court  of  equity  wiU  not  relieve  a 
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^i  tg^gor  who,  through  negligence,  fails  to  perform  his  ocmtraet,  whereby  the 
^rhole  debt  becomes  dae  and  payable  according  to  the  terms  of  the  mortgage, 
iiiileaa  he  tenden  or  pays  the  whole  debt:  Noyea  ▼.  Clarke  7  Paige,  179;  32 
Am.  Dec  62L  Taxes  paid  by  the  parchaser  upon  a  void  sale,  with  interest 
Sknd  expenses,  must  be  refanded  by  the  heir,  who  oomes  into  equity  to  disen« 
cnmber  his  title:  Nowlerv,  CoU,  I  Ohio,  519;  18  Am.  Dea  640,  and  note. 
Where  a  plaintiff  wants  a  deed  corrected  in  his  own  favor,  equity  will  re- 
fuse him  aid,  unless  he  is  willing  that  other  mistakes  therein  should  be  oor^ 
rected,  which  would  be  Against  his  interests.  He  who  seeks  equity  must  do 
equity:  Moriaey\,  Swiruon,  104  N.  0.  6S6. 

Equitt — Relikv  ntoM  UsfTBioxni  Ck)irrEjLOiB. — He  who  goes  into  a 
court  of  equity  seeking  relief  from  a  usurious  contract  must  pay  legal  interest 
on  the  debt:  Cook  ▼.  Patieraon^  103  N.  0.  127.  The  contrary  is  held  in  Low$ 
▼.  ZfOomtB,  6Z  Ark.  464,  which  was  a  case  where  a  deed  absolute  was  given 
to  secure  the  payment  of  a  usurious  loan,  and  a  decree  was  made  canceling 
the  deed  and  restoring  the  land  to  the  borrower,  without  requiring  the  pay- 
ment of  any  part  of  the  usurious  debt  or  interest  as  a  condition  to  relief. 
See  also  Lorig  ▼.  McGhtffor,  65  Miss.  70. 

CoDRTS  —  GoMiTT.  —  Evasions  of  usury  laws  are  not  oountenanoed;  and 
when  courts  detect  them,  they  will  withhold  any  aid  to  those  who  make 
foreign  contracts  a  pretense  for  exacting  usury  at  home:  McAUiiier  T.  BmUh^ 
17  lit.  328;  65  AnL  Dec.  651,  and  note. 

Attornby'b  Fesb  — Void  Contbaot.  —  A  counsel  does  not  forfeit  his 
right  to  compensation  for  services  by  entering  into  a  ohampertoof  eontraott 
RuU  y,  Larue,  4  Litt.  412;  14  Am.  Dea  172. 


LOUIBVILLB,    NbW   ObLBAKS,    AND  TbXAS  RaILWAT 

Company  v.  Blythb. 

(«  HiBSissipn,  988.] 

CtoiiaoLiDATioir  ov  Railway  Ck>MPANiK8,  RioBn  AoQnnuD  bt.  — When 
the  legislature  authoriies  the  oonsolidiation  of  two  or  mora  railway  ooiii« 
panics,  the  oi,;%Bolidated  company  succeeds  to  the  proper^  of  eaob  of 
the  oompanies  held  by  it  before  tiie  consolidation* 

Ihimbrt  Domain  —  Coin>mNAnoN  ov  Land  of  Minoe  nfrt  Nioissabt 
WHBN  Gqardian  AND  CoMPANT  AoRaN.  —  A  statuto  providing  that 
the  guardian  of  any  infant^  non  oompoB,  or  insane  person  may  agree  with 
a  railroad  company  upon  the  damages  to  be  paid  for  land  of  hia  ward 
taken  by  it,  or  release  his  ward's  claim  for  damages,  dispenses  with  the 
necessity  for  the  oondemnation  of  the  land  in  oases  where  the  guardian 
and  the  company  can  agree. 

OrarSTITUTIGNAL  LaW — PoWKBOf  JiSGISLATURa  TO  AUTHORIZB  QUAmMAN 

TO  CoHVEY  Ward's  Lands.  — The  legislature  has  power  to  oonfer  upon 
guardians  the  authority  to  convey  to  a  railroad  company  the  right  of 
way  over  the  lands  of  their  wards.  The  power  resides  in  it,  as  parent 
fatriOf  to  prescribe  such  rules  and  regulations  as  may  be  proper  for  the 
Banagement,  superintendence^  and  disposition  of  the  property  of  per- 
under  disability. 
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Bwicmrr  ov  Law  AoTHOftinifo  Qvjkmaii  to  Oohvbt  WarbIs  Lavd 
wot  SacBKCiac  ov  JmiCiAii  Pow^  —  Th«  enaetaiMi^  of  Uw«  matiior- 
aiDK  guardiaos  to  conrof  the  luida  of  iboir  wards  it  bo^  the  ozereiae  of 
jodieial  power  by  the  ^gt«l*t«r*.  Nor  are  aach  lawa  onoaBstitatioDal 
bacaoae  tbey  do  not  provido  for  aotioo  to  tho  wazd  whoae  land  m  oon- 
▼•yai 

OoHaioiRAiioa,  EKMnoVt  amd  M AmtsiiAHaB  ov  Railway  Sxaxiov  oh 
LAUD  n  Valuabul  —  Tho  oroetloD  and  maintonanoe  of  a  railway  ota- 
ttoQ  on  laad  of  a  ward  oonvoyad  by  hia  gaardiAa  to  tha  oompaay  ia  i 
▼aloable  oonaideration  for  saoh  oonvayaooa. 

Mayes  and  HarrUy  for  the  appellant. 
Morgan  and  Buchanan^  for  the  appellees* 

Johnston,  Special  Judge.  On  the  fifteenth  day  of  Maj . 
1884,  Mrs.  Blythe,  as  the  guardian  of  her  two  minor  children, 
conveyed  by  deed  the  right  of  way  through  the  lands  of  her 
wards  to  the  New  Orleans,  BaUm  Rouge,  Vicksbnrg,  and 
Memphis  Railroad  Company,  the  consideration  expressed  in 
the  deed  being  for  the  sum  of  one  dollar  and  the  further  con« 
dition  that  the  grantee,  the  railroad  company,  should  establish 
and  maintain  a  depot  and  section-house  and  tank  on  the  land. 

The  minors  owned  the  land  in  common  with  Mrs.  Blythe, 
their  mother,  and  three  other  adult  tenants  in  common^  all  of 
whom  joined  in  the  conveyance  to  the  railroad  company. 

The  second  section  of  the  charter  of  the  New  Orleans,  Baton 
Rouge,  Vicksburg,  and  Memphis  Railroad  Company  (Laws 
1882;  p.  920),  after  providing  that  the  company  could  own  a 
right  of  way  acquired  by  purchase,  grant,  or  devise,  and  also 
the  mode  and  manner  by  which  the  right  of  way  could  be 
taken  by  condemnation  proceedings,  concludes  with  the  fol- 
lowing provision:  '*  When  any  land,  to  be  taken  for  the  pur- 
poses aforesaid,  shall  belong  to  any  infant,  non  compogf  or 
insane  person  having  a  resident  general  guardian,  such  guar- 
dian may  agree  with  said  company  upon  the  amount  of  dam- 
ages to  be  paid  for  taking  such  lands,  or  release  to  said 
company  his  claim  or  right  to  damages  in  the  premises." 
This  charter  was  granted  on  March  9, 1882. 

In  1870  the  Memphis  and  Vicksburg  Railroad  Company 
was  incorporated.  By  an  act  of  March  3,  1882,  the  Memphis 
and  Vicksburg  Railroad  Company  was  authorized  to  consoli- 
date  with  the  Mississippi  Valley  and  Ship  Island  Railroad 
Company,  and  these  to  consolidate  with  any  other  companies, 
the  consolidated  company  to  enjoy  all  the  rights  and  fran- 
chises conceded  to  the  different  companies  entering  into  the 
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consolidation.  This  act  was  amended  by  the  act  of  March 
15,  1884«  so  as  to  permit  the  Memphis  and  Vicksbarg  Rail* 
road  Ckmipany  to  consolidate  with  any  other  companies^ 
whether  the  Mississippi  Valley  and  Ship  Island  Railroad 
Company  became  a  party  to  the  consolidation  or  not. 

In  August,  1884,  under  the  authority  of  these  statutes,  the 
Memphis  and  Vicksburg  Railroad  Company,  the  New  Or- 
leans, Baton  Rouge,  Vicksburg,  and  Memphis  Railroad  Com- 
pany, the  New  Orleans  and  Mississippi  Railroad  Company, 
and  the  Tennessee  Southern  Railroad  Company  were  consol- 
idated under  the  name  of  the  Louisville,  New  Orleans,  and 
Texas  Railway  Company,  this  appellant 

The  grantee  in  the  deed  of  May  15,  1884,  took  possession 
of  the  land  conveyed  as  the  right  of  way,  fenced  the  line,  con- 
structed its  road,  and  established  the  depot,  section^^house, 
and  tank,  which  have,  since  the  consolidation,  been  main- 
tained by  the  appellant.  In  a  word,  up  to  the  present  time 
the  condittons  of  the  deed  have  been  performed. 

Some  time  after  the  execution  of  the  deed,  Mrs.  Blythe 
died,  and  the  appellee,  J.  A.  «k>rdan,  was  appointed  guardian 
of  the  two  minors,  who  brought  the  present  ejectment  suit 
against  the  appellant  for  the  recovery  of  the  two-fifths  undi- 
vided interests  of  his  wards  in  the  land  conveyed  by  their 
former  guardian. 

The  {riaintifib.  as  well  as  the  defendant,  in  the  suit  claim 
through  G.  L.  Blythe,  deceased,  the  father  of  these  minors, 
as  the  common  source  of  title,  and  the  question  of  title  in- 
volved in  the  controversy  depends  alone  upon  the  validity  of 
the  deed  made  for  the  minors  by  their  former  guardian  on 
May  15, 1884. 

The  circuit  court  refused  to  grant  a  peremptory  instruction 
directing  the  jury  to  find  a  verdict  for  the  defendant,  and, 
ui)on  a  verdict  in  favor  of  the  plaintifi^,  the  court  rendered  a 
judgment  for  the  property  and  $250  damages  by  way  of  mesne 
profits,  and  thereupon  this  appeal  was  taken  by  the  railroad 
company. 

It  is  contended  by  counsel  for  the  appellees  that  the  appel- 
lant did  not  acquire  the  privilege  or  right  conferred  by  the 
second  section  of  the  act  of  March  9,  1882,  upon  the  New 
Orleans,  Baton  Rouge,  Vicksburg,  and  Memphis  Railroad 
Company,  for  the  reason  that  the  statute  authorizing  the  con* 
solidation  of  the  Memphis  and  Vicksburg  Railroad  Company 
with  other  companies  was  passed  on  March  8, 1882^  six  days 
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prior  to  the  inoorporatioii  of  the  New  Orleans,  Baton  Rouge, 
Vicksburg,  and  Memphis  Railroad  Company,  and  that  the 
oonsolidating  act,  in  so  far  as  it  gave  the  consolidated 
company  the  charter  rights  and  franchises  of  the  different 
oonsolidating  companies,  applied  only  to  then  existing  com- 
panies. 

The  question  whether  the  special  franchise  or  privilege 
granted  by  the  act  of  March  9,  1882,  has  been  acquired  by 
the  appellant  by  its  consolidation  with  the  railroad  company 
incorporated  by  this  statute,  and  has  thus  become  a  part  of 
its  own  charter,  is  not  presented  in  this  case,  and  is  not  neces- 
sary or  proper  to  be  decided,  and  upon  which  no  opinion  is 
expressed.  The  appellant  does  not  so  claim  the  property  in 
controversy,  but  upon  an  entirely  different  theory.  The  New 
Orleans,  Baton  Rouge,  Vicksburg,  and  Memphis  Railroad 
Company,  during  its  corporate  existence,  acquired  this  right 
of  way  under  the  deed  made  by  Mrs.  Blythe,  the  former 
guardian,  and  in  which  it  was  the  grantee,  and  ther  appellant 
claims  this  title  derivatively,  and  by  reason  of  its  consolida- 
tion with  that  company,  and  as  part  of  its  property  and  as- 
sets. There  can  be  no  doubt  that  the  consolidation,  under 
the  act  of  March  3,  1882,  and  the  amendatory  act  of  March 
16,  1884,  vested  in  the  new  company  the  property  and  assets 
of  all  the  consolidating  companies,  of  which  the  New  Orleans^ 
Baton  Rouge,  Vicksburg,  and  Memphis  Railroad  Company 
was  one,  and  whatever  title  vested  in  the  grantee  by  the  deed 
passed  to  this  appellant 

It  is  a^ued  in  behalf  of  the  appellees  that  the  guardian 
could  convey  under  the  authority  of  the  last  clause  of  the  sec- 
ond section  of  the  act  of  March  9,  1882,  only  after  there  had 
been  a  condemnation  of  the  property,  and  an  ascertainment 
of  its  value  as  provided  in  the  preceding  clauses  of  the  section. 
This  view  is  not  a  correct  construction  of  the  statute,  which 
authorized  the  guardian  to  agree  with  the  company  upon  the 
amount  of  damages,  or  release  all  claim  to  damages.  Evi* 
dently  this  was  intended  as  a  distinct  mode  by  which  the 
company  could  acquire  the  right  of  way,  and  its  purpose  and 
effect  was  to  dispense  with  the  necessity  for  condemnatioQ 
proceedings  in  this  class  of  cases.  The  discretionary  power 
was  confided  to  the  guardian  of  adjusting  the  damages  with 
the  railroad  company,  as  was  also  the  authority  to  decide 
whether  it  would  be  beneficial  to  the  ward's  estate  to  convey 
the*right  of  way  without  any  pecuniary  or  direct  couipensa- 
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tion  or  consideration.  This,  precisely  as  in  case  of  a  person 
•tit  jurUf  obviated  the  necessity  for  any  condemnation  pro* 
ceedings. 

The  more  important  question  presented  in  this  case  is, 
whether  it  was  beyond  the  limits  of  legislative  power  for  the 
legislature  to  confer  upon  guardians  the  authority  to  convey 
the  right  of  way  iq  the  lands  of  their  wards,  as  provided  ia 
the  second  section  of  the  act  of  March  9,  1882, 

The  objections  urged  against  the  validity  of  this  statute 
are:  that  it  is  a  legislative  usurpation  of  judicial  power,  full 
jurisdiction  in  minors'  business  having  been  confided  by  the 
constitution  to  the  courts  of  chancery;  that  it  provides  no 
notice  to  the  minor  who  is  the  owner  of  the  land,  and  there- 
fore the  method  provided  by  this  statute  for  taking  private 
property  for  public  use  is  not 'Mue  process  of  law";  and 
finally,  that  it  dedicates  private  property  to  public  use  with- 
out due  compensation  first  being  made  to  the  owner. 

These  objections  will  be  examined  in  the  order  stated. 

The  doctrine  is  firmly  established  by  the  great  weight  of 
American  decisions,  and  sustained  by  the  most  cogent  and 
unanswerable  reasoning,  that  special  acts  of  the  legislature 
authorizing  or  confirming  the  sale  of  lands  by  guardians  are 
constitutional  when  their  object  is  simply  to  provide  a  change: 
of  investment,  and  not  to  divest  the  beneficiary  of  property 
rights,  in  the  absence  of  special  or  exceptional  constitutional 
limitations,  and  that  such  acts  are  not  judicial,  but  the  proper 
•zennse  of  legislative  power. 

Such  a  power  necessarily  resides  in  the  legislative  depart- 
ment of  the  government,  as  parens  patrim^  to  prescribe  such. 
rnleB  and  regulations  as  may  be  proper  for  the  management^ 
■aperintendenoe,  and  disposition  of  the  property  of  infants,, 
lunatics,  and  persons  who  are  incapable  of  managing  their 
own  affairs. 

This  principle  was  announced  by  Judge  Story,  who  de- 
livered the  opinion  of  the  supreme  court  of  the  United  States  in> 
Wilkinson  v.  Leland^  2  Pet.  660,  —  a  decision  that  was  followed 
in  the  case  of  Watkins  v.  Hohnan^s  Lessee^  16  Pet.  25,  and  also 
in  Hoyi  v.  Sprague^  103  U.  S.  613.  In  Hoyt  v.  Sprague,  103^ 
U.  S.  618,  Mr.  Justice  Bradley,  delivering  the  opinion  of  the 
court,  speaking  of  this  class  of  statutes,  said:  **The  passage 
of  such  laws  is  not  the  exercise  of  judicial  power,  although  by 
general  laws  the  discretion  to  pass  upon  such  cases  might  be 
confided  to  the  courts.     But  when  it  is  not  confided  to  th» 
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<M>urtS9  the  power  exercieed  is  of  a  tegislative  character,  the 
legislature  making  a  law  for  the  particular  case.'' 

Such  has  been  the  uniform  course  of  decisions  in  this  stats. 

WiUiamson  ▼.  WiUiamson^  8  Smedes  &  M.  715,  41  Am.  Dec. 

636,  was  followed  and  affirmed  in  McComb  v.  Oilkey^  29  Miss. 

146,  and  again  in  Boon  v.  Bowen^  80  Miss.  246;  64  Am.  Dec. 

159. 

The  three  oases  cited  by  counsel  for  the  appellees  do  not 
controvert  the  correctness  of  the  principle  as  we  have  stated 
it. 

The  statute  involved  in  the  Illinois  case  of  Lans  v.  Dorman^ 
i  Scam.  238,  36  Am.  Dec.  543,  expressly  adjudicated  a  debt 
in  favor  of  a  particular  creditor,  and  directed  a  sale  of  the 
minor's  lands  for  its  payment.  The  court  characterized  the 
statute,  for  this  reason,  as  in  the  nature  of  a  judicial  decree. 

In  the  Pennsylvania  case  of  Shoenberger  v.  School  Directors^ 
32  Pa.  St.  34,  the  statute  before  the  court  directed  the  sale, 
by  two  strangers,  of  land  that  had  been  devised  to  the  testa- 
tor's widow  for  life,  with  power  of  appointment  by  last  will 
^nd  testament  to  such  persons  as  she  might  appoint,  with  re- 
mainder over  to  various  specified  persons,  some  of  whom  were 
minors.  The  court  said  the  statute  ^'  was  simply  an  authority 
to  strangers  to  seize  and  sell  an  estate  under  no  obligation  or 
necessity  to  be  sold.  It  was  a  legislative  repeal  of  a  private 
xsitizen's  will." 

Jones  V.  Perry^  10  Yerg.  59, 30  Am.  Dec.  480,  a  Tennessee  de- 
cision, proceeded  on  the  construction  ofa  special  statute,  which 
the  court  interpreted  to  adjudicate  and  determine  the  question 
of  the  debts  for  which  the  land  was  directed  to  be  sold,  and 
accordingly  held  the  statute  unconstitutional,  on  the  ground 
that  it  was,  in  this  respect,  the  exercise  of  judicial  power.  It 
will  be  seen  that  Jones  v.  Perry,  10  Yerg.  59, 80  Am.  Dec.  430, 
stands  apart  from  the  general  constitutional  doctrine,  and 
rests  alone  upon  the  construction  of  the  particular  statute  then 
being  considered. 

An  opinion  given  by  the  judges  of  the  supreme  court  of 
New  Hampshire  to  the  legislature  of  that  state,  reported  in 
the  fourth  volume  of  New  Hampshire  reports,  stands  alone 
and  unsupported  in  its  broad  and  unconditional  denial  of 
power  in  the  legislature  in  this  class  of  cases.  ' 

The  constitution  of  Mississippi,  it  is  true,  invests  the  chan* 
<5ery  courts  with  full  jurisdiction  in  minors'  business,  but 
having  ascertained  that  the  special  power  exercised  in  this 
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claasof  etatutes  is  legislative,  and  not  judicial,  it  is  evident 
that  the  l^islature  has  not  usurped  in  any  respect  the  powers- 
or  funetions  of  Uie  judicial  department  of  thegovemmsni. 

So  the  former  constitution  of  1882  gave  the  probate  oouris 
jurisdiction  in  all  matters  testamentary  and  of  administra- 
tion and  in  orphans'  business,  but  by  a  long  line  of  decis- 
ions it  was  held  that  the  power  of  those  courts  over  the 
lands  of  decedents  and  infants  was  derived  fronp legislative 
grant,  and  was  therefore  purely  statutory,  and  not  constitu- 
tional. 

The  power  of  determining  controversies,  of  adjudicating 
debts,  and  deciding  questions  of  property  and  personal  rights 
is  purely  judicial,  but  the  delegation  of  the  power  of  selling 
lands  for  the  payment  of  debts  that  are  to  be  ascertained  and 
adjudicated  by  the  courts  is  not  in  any  sense  a  judicial  act^ 
bat  the  exercise  of  legislative  power. 

The  statute  now  under  consideration  contains  two  distinct 
features.  It  confers  upon  the  guardian  the  authority  to  agree 
upon  the  compensation  for  the  ward's  land  to  be  taken  as  the 
right  of  way,  and  also  the  authority  to  release  all  claim  to 
damages  and  compensation. 

In  this  case  the  deed  was  made  upon  an  independent  and 
valuable  consideration,  contained  in  the  condition  subsequent 
in  the  deed  and  running  with  the  grant,  that  the  railroad 
company  should  erect  and  maintain  a  depot  and  station  on 
the  land, —  a  condition  which  has  been  performed.  The  deed 
is  not  voluntary  and  without  consideration,  but,  on  the  con- 
trary, its  consideration  may  be  of  greater  value  than  a  money 
compensation  for  the  strip  of  land  taken  as  a  right  of  way. 
The  aduU  co-tenants  evidently  regarded  it  as  of  equal  value 
to  the  land  conveyed  to  the  railroad  company,  and  it  can 
readily  be  perceived  that  such  a  consideration  may  not  only 
be  ample  compensation  for  the  right  of  way  granted,  but  in 
many  instances  might  far  exceed  the  money  value  of  the  land 
granted  to  the  railroad  company  as  a  roadway. 

A  conveyance  on  such  a  consideration  is  in  no  just  or  proper 
sense  the  dedication  of  private  property  to  public  use  without 
compensation.  The  railroad  company  has  stipulated  to  main- 
tain this  depot  on  the  land  conveyed  by  these  owners,  partly 
for  their  profit  and  convenience  in  receiving  their  supplies 
and  shipping  their  crops, —  a  full  equivalent  for  the  right  of 
way.    This  oondition  is  not  only  a  valuable  but  a  oontinaing 
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one,  and  upon  its  failure  the  land  granted  will  revert  to  the 
grantors,  at  their  option,  according  to  their  original  title. 

If  the  legislature  has  the  power  to  authorize  a  guardian  to 
fiell  the  lands  of  his  ward  for  the  payment  of  debts  or  the  re- 
investment of  the  proceeds,  the  power  must  exist  to  author- 
ise a  guardian  to  sell  a  part  of  his  ward's  plantation  as  a 
right  of  way,  for  the  consideration  of  the  erection  and  main- 
tenance of  a  railroad  station  on  the  land,  which,  in  actual 
value,  is  a  fair  compensation  for  the  land  conveyed,  and 
which  will  be  to  the  benefit  and  not  to  the  injury  of  the  in- 
fant owner. 

There  is  no  deprivation  of  property  in  such  a  case,  bat  the 
conversion  of  its  value  from  one  form  into  another.  Such  an 
arrangement  amounts  to  direct  compensation,  not  in  money» 
but  its  equivalent,  and  the  power  wisely  exercised,  as  it  seems 
to  have  been  in  this  case,  would  be  to  the  interest  of  the  minor. 

We  are  unable  to  perceive  any  sound  principle  of  constito* 
Clonal  law  upon  which  the  power  delegated  to  this  gaardian^ 
and  exercised  by  him  in  executing  this  deed,  has  been  violated 
or  disregarded. 

The  objection  that  no  notice  to  the  minor  is  provided  by  the 
«tutute  cannot  be  sustained.  It  is  settled  in  this  state  that 
Tiotice  to  minors  is  not  necessary  in  proceedings  in  the  chan- 
•eery  court  for  the  sale  of  lands  derived  from  their  ancestor: 
Burros  v.  BurruSy  56  Miss.  92;  Baily  v.  Fitzgerald^  56  Miss. 
4578;  Johnson  v.  Cooper^  56  Miss.  608.  And  the  same  rale  was 
announced  by  the  supreme  court  of  the  United  States  iaFlaf 
entine  v.  Barton,  2  Wall.  210. 

The  question  is  simply  one  of  the  power  of  the  legislature 
to  authorize  the  guardian  to  convey  the  land,  and  in  none  of 
^he  numerous  cases  of  the  class  to  which  this  belongs  has 
notice  to  the  minor  been  regarded  as  essential  in  any  respeoL 

We  are  of  the  opinion  that  the  deed  executed  by  the  guar- 
Hlian  in  this  case  is  legal  and  valid,  and  the  statute,  in  so  far  ai 
it  authorizes  a  conveyance  of  the  minor's  land  for  a  distinct 
and  direct  consideration  which  is  a  fair  and  just  oompensa- 
-tion,  whether  for  money  or  its  equivalent,  is  within  the  limits 
-of  legislative  power. 

Whether  the  provision  of  the  statute  permitting  a  guardian 
to  release  the  damages,  and  convey  the  right  of  way  for  no  in- 
dependent consideration,  but  solely  in  expectation  of  indirect 
Jtnd  remote  benefits  flowing  or  resulting  from  the  construction 
of  the  road  as  an  improvement,  is  a  qaeetion  not  involved  in 
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the  case  now  under  conBideration,  and  upon  that  it  is  un- 
necessary to  intimate  an  opinion. 

From  these  views,  it  follows  that  the  judgment  of  the  cir< 
coit  court  must  be  reversed,  and  the  cause  remanded. 


CoRroKAiroNB  —  GoNSOLiDATioii  —  Effsot  ot.  —  The  oonsolidation  of  two 
oorporationt  into  one  new  one  ends  their  separate  existence,  and  vests  all 
their  effects  and  franchises  in  the  new  company:  Indianapolia  etc  H.  R,  Co, 
T.  Jones,  29  Ind.  465;  95  Am.  Dec  654;  McMahan  t.  MorrUon,  16  Ind.  172; 
79  Am.  Dec  413,  and  extended  note  425,  wheie  the  effect  of  consolida- 
tion upon  the  property  of  the  previously  existing  corporations  is  discussed. 
The  oonsolidation  of  corporations  amonnts  to  a  surrender  of  the  old  charters 
smd  the  formation  of  a  new  corporation  out  of  snch  parts  of  the  old  as  enter 
into  the  new:  8laie  v,  BaUeif,  16  Ind.  46;  79  Am.  Dec  405.  The  legal  effect 
of  the  consolidations  of  two  or  more  corporations  is  a  perfect  amalgamation 
"which  terminates  the  existence  of  the  consolidating  companies,  and  operates 
the  creation  of  anew  one,  concentrating  in  one  corporation  the  memhers,  the 
property,  and  the  capital  stock  of  all:  Board  qf  AdmMdraton  t.  N€w 
OrlBBOM  G>a«  efc  Od.*  40  La.  Ann.  382;  PtopU  t.  New  York  efc  B^y  Co.,  129 
K.  Y.  474. 

Railboass  — Location  ahd  Maihtbhaxob  ixw  STAnona.  — A  railroad 
cannot  be  compeUed  to  locate  stations  on  iti  road  at  pointi  where  the  ooal 
of  maintaining  them  will  exceed  the  profits  reenlting  therefrom,  nor  allowed 
to  locate  them  so  far  apart  as  to  practically  deny  to  oommnnities  on  its  road 
reasonable  access  to  its  use:  MMU  tie,  B.  B.  Co.  r.  People,  132  HL  5.'>9;  22 
Am.  St.  Bep.  666,  and  note;  People  r.  Chicago  e<c  B^y  Oo.*  ^80  HL  176.  As 
to  whether  agroementi  to  locate  a  station  at  particular  point  -on  the  line  of 
a  railroad  is  a  good  consideratioii  for  a  deed,  see  extended  note  to  WUUameom 
T.  ddeago  eU.  B.  B.  (Jbi»  86  Am.  Bep.  214,  216^  As  to  whether  rnioh  as 
Af^reement  is  a  good  oonsideration  for  a  railway  ftomct  aote^  see  WUUame  r. 
Fori  Worth  etc.  B"y  Co,,  82  Tex.  668. 

QUABDUH  AHD  WaBD-^PoWBR  OT  LlCBILATPmB  fO  AllTHORTZl  OVAB- 

IMAJI  TO  8nx  Wabd's  Rbaltt.  — An  aot  of  the  legialatnre  anthoriiing  goaiw 
diana  to  aell  the  lands  of  their  wards^  and  to  apply  the  proceeds  to  their 
naintenanoe  nndier  order  of  the  conrt^  is  not  anoonstitntional  as  eneroaohing 
vpon  the  jndioial  department  of  the  goTemment:  Steteari  r.  OriJUh,  33  Mc 
18;  82  Am.  Dec  14S,  and  note  The  power  to  axerdse  goardianship  orer 
Hm  estates  and  persons  of  infants  does  not  exist  in  the  legislators;  and  a 
special  aet  aatJiorising  gnardians  to  ssQ  lands  of  infant  wards  to  pay  the 
debts  of  the  latter's  ancestor  is  Judicial  in  its  character,  and  unoonstitntioQalt 
Jommr.  />Wfyk  10 Tsi|^  69|  80  Am.  Dec  48a  Mid 
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89B9T11ITXAL  PeBTORMANOS  OV  BuILDINO  CONTRACT,  BXOOTMKT  VIOV,  MAT 

BK  BAD  WHBH.  — When  a  bailder  has  in  good  faith  intended  to  oomply 
with  a  building  contract,  and  has  substantially  done  to  to  wneb  an  extent 
that  the  defects  are  not  peryasive,  do  not  constitnte  a  deviatioo  from  the 
general  plan  of  the  work,  and  are  not  so  essential  that  they  may  not  be 
remedied  without  difficulty,  slight  defects,  caused  by  inadrertence  or  un- 
intentional omissions,  will  not  necessarily  prevent  a  recovery  of  thecon^ 
tract  price,  less  the  amount,  by  way  of  damages,  requisite  to  indemnify 
the  owner  for  the  expense  of  conforming  the  work  to  thst  for  which  he 
contracted.  And  whether  or  not  there  has  been  a  substantial  perform* 
anoe  of  the  contract  is  usually  a  question  of  faotp 

IkntFFITURE  FOR   DXFICIENCT  IN   WoRK  DONS   UNDER  BuiLDING    C6nTRACT 

CANNOT  BE  ASSERTED  BT  OwNER  WHEN. — When  it  is  provided  in  a 
building  contract  that  if  the  contractor  shall  at  any  time  during  the 
progress  of  the  work  refuse  or  neglect  to  supply  a  sufficiency  of  mate- 
rials or  workmen,  the  owner  may,  after  notice,  finish  the  work  and  de- 
duct the  expense  incurred  thereby  from  the  amount  of  the  contract 
price,  and  the  owner  avails  himself  of  this  privilege,  he  cannot  assert  a 
forfeiture  in  respect  to  the  deficiency  so  supplied  by  him,  bat  ii  simply 
entitled  to  deduct  the  expense  incurred. 
ABomTEcr's  CERTincATE,  Refusal  to  Give,  Unrbasonablb  whbh.  — 
When,  by  the  terms  of  a  building  contract,  the  architect's  eertifioate  is  a 
oondition  precedent  to  a  right  to  payment,  and,  after  the  work  has  been 
substantially  completed,  the  architect  refuses  to  give  a  eertificate«  hia 
refusal  is  unreasonable,  and  the  failure  to  obtain  it  will  not  bar  a  re* 
oovery  by  the  contractor. 

Action  to  recover  money  alleged  to  be  due  from  the  defend* 
•nt  for  work  done  on  bis  building  by  John  Wadsworth  and 
Son,  and  to  which  plaintiffs  had,  by  transfer,  become  entitled. 
John  B.  Stauchen  entered  into  a  contract  with  the  owner  to 
famish  material  and  erect  the  building.    At  the  time  this 
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contract  was  made,  Stauchen  sublet  the  carpentry  work  of  the 
building  to  the  Wadsworths,  with  defendant's  knowledge  and 
assent.  The  acceptance  of  the  order  given  by  the  Wads- 
worthB  to  the  plaintiff's  upon  the  defendant,  to  which  refer- 
ence is  made  in  the  opinion,  is  in  the  following  words: — 

'*  This  order  is  accepted,  payable  out  of  the  balance  which 
may  be  due  Messrs.  Wadsworth  and  Son  when  the  building 
is  completed,  to  the  extent  of  such  unpaid  balance,  ^nd  no 
more,  and  on  the  architect's  certificate  only. 

*'Max  L.  Gutmamn.'' 

The  referee  directed  a  judgment  against  the  defendant  for 
$633.57,  with  interest  from  October  1, 1887.  Other  facts  ap- 
pear from  the  opinion. 

r 

8.  jD.  Bentley^  for  the  appellant. 

CharleB  M.  Williams^  for  the  respondents. 

Bradley,  J.  The  acceptance  of  the  order  given  by  the 
Wadsworths  to  the  plaintiffs  upon  the  defendant  was  in  terms 
conditional,  and  payment  made  dependent  upon  completion 
of  the  building  and  on  the  architect's  certificate.  And  by  the 
contract  such  certificate  was  made  a  condition  precedent  to 
the  right  to  any  payments  upon  the  work.  No  such  certificate 
was  obtained  by  the  Wadsworths  or  the  plaintiffs  in  support 
of  the  demand  for  payment  of  the  amount  of  the  order,  or  any 
portion  of  it,  but  upon  application  made  to  him  November  29, 
1887,  by  one  of  the  plaintiffs  for  a  final  certificate  on  the 
work,  the  architect  put  his  refusal  in  writing  of  that  date  as 
follows: — 

"Mr.  F.  p.  Crouch,  — Replying  to  your  request  for  final 
certificate  on  the  Gutmann  contract,  I  regret  that  there  are  so 
Inany  things  which  are  imperfect  that  I  am  prevented  from 
^certifying  to  the  satisfactory  completion  of  the  work  under 
the  contract.  Jambs  O.  Cutler,  Architect 

The  parties  to  the  contract  by  it  made  the  architect's  cer- 
tificate essential  evidence  of  performance  and  of  the  right  to 
payment  founded  upon  it,  and  unless  its  production  was  in 
some  manner  waived,  or  its  necessity  otherwise  overcome  or 
obviated,  the  failure  to  obtain  it  constituted  a  bar  to  recovery 
by  the  plaintiffs:  Smith  t.  Brady,  17  N.  Y.  178;  72  Am.  Deo. 
442.  In  support  of  his  conclusions,  the  referee  found  that  the 
contractor,  Stauchen,  substantially  performed  the  work  on  his 
part,  and  that  on  his  adjustment  with  the  defendant  tb«M 
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was  deducted  $199.55  for  defective  mason-work,  and  $1,300 
for  delay  from  April  1  to  August  8,  1887,  in  completing  the 
work;    and   that  the  Wads  worths   substantially   performed 
the  agreement  on  their  part,  though  in  some  particulars  their 
work  was  not  first-class,  but  there  was  no  willful  or  intentional 
departure  on  their  part  from  the  terms  of  the  contract;  and 
that  such  defects  did  not  pervade  the  whole  work,  and  were 
''not  so  essential  that  the  object  which  the  parties  intended  to 
accomplish  was  not  accomplished."    He  also  found  that  the 
architect  refused  to  give  the  plaintiff's  a  certificate  for  final 
estimate,  and  upon  demand  refused  to  give  any  certificate, 
and  that  his  refusal  to  give  any  certificate  was  unjust  and 
unreasonable.    The  latter  may  have  been  supported  if  the  find- 
ing of  substantial  performance  was  warranted.    Both  projxDsi- 
tions  are  challenged  by  the  defendant's  exceptions.     Since 
the  rule  of  exact  or  literal  performance  has  been  relaxed,  and 
recovery  may  be  founded  upon  substantial  performance,  that 
term,  in  its  practical  application  to  building  contracts,  has 
perhaps  necessarily  become  somewhat  indefinite,  otherwise 
than  that  the  builder  must  have  in  good  faith  intended  to 
comply  with  the  contract,  and  shall  substantially  have  done 
so,  in  the  sense  that  the  defects  are  not  pervasive,  do  not  con- 
stitute a  deviation  from  the  general  plan  contemplated  for  the 
work,  and  are  not  so  essential  that  the  object  of  the  parties  in 
making  the  contract,  and  its  purpose,  cannot,  without  diffi- 
culty, be  accomplished  by  remedying  them.     Then  slight  de- 
fects caused  by  inadvertence  or  unintentional  omissions  are 
not  necessarily  in  the  way  of  recovery  of  the  contract  price, 
less  the  amount,  by  way  of  damages,  requisite  to  indemnify 
the  owner  for  the  expense  of  conforming  the  work  to  that  for 
which  he  contracted.    And  whether,  having  in  view  those 
guiding  considerations,  the  contractor  has  proceeded  in  good 
faith,  and  the  defects  are  slight  in  the  sense  applicable  to 
lliem  in  their  relation  to  the  work  as  a  whole,  are  usually 
<jucoUons  of  fact,  and  upon  their  determination  is  dependent 
the  disposition  of  that  of  subetantial  performance:  OUicius  v. 
Black,  50  N.  Y.  145;  10  Am.  Rep.  449;  PhiUip  v.  Gallant,  62 
N.  Y.   256;  Woodward  v.  Fuller^  80  N.  Y.  812;  Nolan  v. 
Whitney,  88  N,  Y.  648. 

In  the  present  case  the  defective  condition  of  the  ca^pente^ 
work  from  all  causes,  as  described  by  the  findings  of  the 
referee,  were  that  the  walls  of  the  building  settled- to  some 

tenty  thereby  atfecting  the  carpenter-work;  that  the  base- 
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toards  in  many  cases  parted  from  the  floor;  that  such  shrink- 
age of  the  boards  was  witliout  the  fault  of  the  Wadsworths  or 
the  niatorial  furnished,  but  was  due  to  the  settling  of  the  walla 
and  partially  to  the  steam  heat;  that  the  materials  furnished 
l>y  them  were  according  to  the  terms  of  the  contract,  except 
that  of  the  shelving  in  closets  and  the  maple  flooring  for  the 
Iialls,  part  of  which  was  second-class  material.  These  facts 
have  some  evidence  for  their  support. 

The  referee  further  found  upon  the  subject  of  defects  in  the 
carpenter-work,  that  when  the  Wadsworths  stopped  work  in 
the  latter  part  of  July,  1887,  there  were  defects  in  their  work 
in  the  following  respects:  "  In  the  bath-rooms,  in  the  hard- 
wood floors,  pieced  casings  on  windows  in  rear  of  building, 
defective  hand-rail  on  front  stairs,  molding  in  some  poiti  ns 
of  the  building  not  properly  smoothed  before  oiling,  imperf<  ct 
painting  on  the  front  of  the  building";  and  further,  that  on 
the  defendant's  three  days'  notice  provided  by  the  contrnct, 
and  given  on  July  30,  1887,  to   the  contractor  to  provide 
materials  and  workmen  to  complete  the  work,  the  defendant 
employed  to  remedy  the  defects  one  Pike,  a  carpenter,  whose 
work  upon  the  building  was  "fixing  the  doors  so  they  would 
latch,  and  windows  so  they  would  slide,  fixing  covers  on  wash- 
trays,  fixing  back  stairs,  being  defects  principally  due  in  part 
to  poor  workmanship,  and  in  part  to  settling  of  the  building; 
that  the  front  of  the  building  was  repainted  by  men  employed 
by  Pike,  the  original  job  having  been  a  poor  one,  showing 
spots,  and  in  some  casen,  when  Pike's  repairing  made  it  neces- 
sary, additional  coats  of  oil  were  put  on  the  building  in  the 
interior";  and  that  the  fair  value  of  the  labor  and  materials 
necessary  to  remedy  and  make  good  the  defective  and  omitted 
work  covered  by  the  specifications  performed  by  Pike  and  hia 
painter  was  $439.29. 

The  referee  then  proceeded  by  his  findings  to  state  that  the 
defective  work  covered  by  the  specifications,  and  not  remedied 
by  Pike,  consisted  of  ** maple  flooring  in  the  halls,  in  which 
some  cases  second-class  material  was  used,  and  the  floors 
themselves  in  some  cases  present  an  uneven  surface,  caused 
by  settling  of  the  building.  The  window-frames  in  rooms  in 
the  rear  of  the  building  were  not  set  to  correspond  in  height 
with  the  doors  in  said  rear  rooms,  and  the  hand-rail  on  front 
stairs  was  patched,  and  there  was  defective  work  in  the  bath* 
rooms,  window-casings,  and  closet  shelves,  but  the  said  defects 
do  not  prevent  the  use  of  the  building  for  the  porposet  in- 


612  Crouch  v.  Outmann.  [New  Ycffk^ 

tended.'*  And  that  the  fair  value  of  the  labor  and  materials 
neceBsary  to  reniedy  8uch  defective  work  not  remedied  bf 
Pike  and  his  painter  was  $205.  He  also  found  that  the 
Wadsworths  failed  to  provide  iron  transom-guards  for  rear 
doors  and  iron  registers  for  front,  for  which  deduction  of 
twelve  dollars  should  be  made.  And  he  added  that  when 
Pike  had  completed  his  work  before  mentioned,  and  on  or 
about  September  21,  1887,  the  defendant  took  and  has  since 
remained  in  possession  of  the  building  and  has  rented  por- 
tions of  it  to  tenants.  Although  there  is  a  conflict  in  the  evi- 
dence in  respect  to  some  of  such  findings,  there  is  in  the 
record  some  evidence  tending  to  support  all  of  them,  and  for 
the  purposes  of  this  review  they  must,  therefore,  be  deemed 
conclusive  of  the  facts  so  found  by  him. 

While  tho  condition  of  the  carpenter- work  when  the  Wads- 
worths  left  it  in  July  was  such  as  to  indicate  defects  and 
omiRsions,  the  correction  of  which  would  cost  $656.29,  it  may 
be  observed  that  such  defects  upon  such  estimate  of  the  cost 
to  the  amount  of  $439.29  were  remedied  through  the  action  of 
the  defendant  taken  pursuant  to  his  right  reserved  by  the 
contract,  to  furnish  materials  and  workmen  to  proceed  with 
the  work  and  charge  the  expense  to  the  contractor  upon  the 
failure  of  the  latter  to  do  it  in  on  three  days'  notice  to  him  to 
that  effect.     This  work  having  been  done  by  the  defendant  in 
the  exercise,  by  his  election,  of  such  right,  he  cannot  effect- 
ually assert  forfeiture  in  respect  to  the  deficiency  so  supplied, 
but  the  Wadsworths  were  entitled  to  the  benefit  of  the  work 
thus  produced,  and  were  chargeable  to  the  defendant  for  the 
amount  of  the  expense  incurred  by  him  in  doing  it:  Murphy 
▼.  Buchnau^  66  N.  Y.  297.     When  the  application  for  the 
architect's  certificate  was  made,  this  work  had  been  done  and 
the  defects  in  tbo  work  to  that  extent  removed,  and  in  other 
respects  tho  work  could  then  have  been  made  to  conform  to 
the  specifications  by  the  appropriation  to  that  purpose  of  the 
sum  of  $216.71.    This  was  the  situation  when  the  architect 
^as  requested  by  the  plaintiffs  to  make  certificate  for  pay- 
"^lent  of  final  estimate.     If  the  work  wan  then  substantially 
P^J'formed  as  found  by  the  referee,  the  conclusion  was  war- 
^nted  that  the  refusal  of  the  architect  to  give  any  certificate 
as  unreasonable  in  the  legal  sense  applicable  to  it  fi>r  tho 

^^  ^^  '^^'®'-  ^^^'*'*  ^-  ^^'^^^y»  88  N.  Y.  648. 

*"^^^^t  of  damages  for  want  of  strict  performance  was 
®**  M  to  necessarily  defeat  the  claim  of  sobstantial  per- 
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•foTTnnnce:  Phillip  v.  Oallant,  62  N.  Y.  256.  The  cost  of  com« 
pletion  of  work  by  remedying  defects  or  supplying  omissions 
in  it  to  meet  the  requirement  of  a  contract  may  be  so  great  as 
to  preclude  the  conclusion  of  substantial  performance. 

In   Flaherty  v.  Miner,  123  N.  Y.  882,  where  the  damages 
«>llowed  were  upwards  of  seventeen  per  cent  of  the  contract 
price,  the  court  suggested  (without  deciding)  that  if  it  had 
appeared  *'  without  dispute  that  such  a  substantial  portion  of 
the  work  remained  undone,  and  objection  had  been  properly 
taken,  it  may  well  be  that  the  plaintiff  could  not  have  recov- 
ered upon  the  theory  of  a  substantial  performance."     It  is 
suggested  that  it  was  not  within  the  province  of  the  architect's 
duty  to  make  deductions  for  defective  work,  or  to  determine 
what  less  than  exact  or  full  completion  of  the  work,  accord- 
ing to  the  contract,  was  such  substantial  performance  as  to 
permit  recovery.    That  may  be  true  in  such  sense  that  the 
refusal  of  a  certificate  may,  on  his  part,  have  been  without 
purpose  to  deny  to  the  contractor  that  to  which  he  may  have 
been  entitled,  and  yet  it  may  be  determined  on  trial  that  th« 
certificate  was  unreasonably  withheld.    The  considerations  of 
good  faith  on  the  part  of  the  contractor  bearing  apon  the 
question  whether  the  defective  work  was  willful  or  uninten* 
tional  and  inadvertent  the  architect  may  not  be  willing  to 
determine.     But  if  be  gives  a  certificate  founded  upon  final 
estimate  that  the  work  is  substantially  performed,  the  right 
to  abate  recovery  for  defects  in  the  work  is  not  necessarily 
defeated. 

In  PhiUip  V.  Oallantf  62  N.  Y.  257,  where  the  contract  price 
of  the  work  was  $865.11,  and  the  damages  allowed  for  defective 
work  was  $75,  the  question  of  substantial  performance  was 
held  to  be  one  of  fact,  and  the  amount  of  damages  was  not 
treated  as  inconsistent  with  the  conclusion  to  that  effect  And 
«ee  Van  Clief  v.  Van  Vechten,  130  N.  Y.  571. 

The  rule  of  substantial  performance  should  not  be  extended 
beyond  the  purpose  in  view  when  the  relaxation  of  the  strict 
performance  was  adopted,  which  was  founded  upon  equitable 
considerations  in  furtherance  of  justice,  and  made  applicable 
to  cases  of  honest  intention  of  contractors  to  fairly  perform 
their  contracts,  and  who  shall  in  the  main  have  done  so,  with 
only  slight  defects  or  omissions  inadvertently  and  unintention* 
ally  caused  and  appearing  in  the  work.  The  present  is  a  cas^ 
not  free  from  difficulty  in  that  respect,— not  less  so  in  the  ex- 
tent of  the  deficiencies  than  in  the  character  of  some  of  thenu 
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The  fact  that  the  windows  in  the  rear  of  the  building  were  not 
in  align  with  the  doors,  and  were  differently  cased,  were  fea- 
tures not  in  accordance  with  the  specifications,  and  would  seein 
to  have  been  apparent  to  observation  reasonably  diligent.    Yet 
the  Wadsworths  testify  to  the  effect  that  they  supposed  that 
they  had  completed  the  carpentry  work  according  to  the  con- 
tract.     The  inference  was  permitted,  as  the  result  showed, 
that  they  may  have  placed  too  much  reliance  upon  the  care 
and  skill  of  their  employees.     And  it  does  not  appear  that 
their  attention  was,  by  the  defendant  or  bis  architect,  called 
during  the  progress  of  the  work  to  those  defects  in  such  win- 
dows and  casings,  although  payments  were  from  time  to  time 
made  upon  the  certificates  of  the  latter  to  those  contractors. 
The  referee,  however,  was,  by  stipulation  of  the  parties,  given 
the  opportunity,  which  he  made  available,  of  viewing  the 
premises  and  making  personal  inspection  of  the  work,  and  he 
may  have  acquired  such  aid  in  considering  the  evidence  of 
the  witnesses  as  might  thus  be  afforded  him.    And  it  cannot 
now,  in  view  of  the  evidence,  and  against  his  findings,  be  held, 
as  matter  of  law,  that  the  defects,  or  any  of  them,  were  will- 
fully caused  or  permitted  by  the  contractors.     Whatever  view 
we  may  have  taken  of  the  weight  of  evidence  on  the  questions 
of  fact  upon  the  subject,  those  findings  in  that  respect  approved 
by  the  court  below  must  be  deemed  conclusive  on  this  review. 
The  time  within  which  the  contractor  undertook  to  perform 
the  work  was  an  essential  element  in  the  contract,  which  pro- 
vided for  stipulated  damages  at  the  rate  of  ten  dollars  per  day 
for  the  period  of  delay  in  that  respect  arising  from  his  act  or 
default,  subject,  however,  to  the  right  to  such  extension  of 
time  as  might  be  rendered  reasonable  by  strike  of  workmen, 
to  whose  demands  the  contractor  was  not  required  to  yield. 
In  the  settlement  made  by  the  defendant,  through  his  archi- 
tect, with  the  original  contractor,  damages  at  such  rate  were 
allowed  to  defendant  for  delay  for  the  entire  time  from  April 
1  to  August  8,  1887,  when  such  settlement  was  made.     And 
no  claim  of  that  character,  up  to  that  time,  arises  in  this  ac- 
tion.    It  seems  that  the  carpenter-work  which  the  subcon- 
tractors undertook  to  perform  was  not  made  the  subject  of 
that  settlement,  but  was  eliminated  from  it.     And  assuming 
that  any  delay  in  such  work  subsequent  to  that  time,  and  prior 
to  the  time  the  possession  of  the  building  was  made  available 
to  the  defendant,  was  properly  the  subject  of  consideration  in 
the  present  action^  the  question  arises,  whether  any  and  what 
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i.moutit  of  damages  for  that  cause  are  chargeable  by  way  of 
abatement  of  the  alleged  claim  of  the  plaintiff.     The  work 
wrhicVi   the  defendant,  following  the  three  days'  notice  before 
mentioned,  caused  to  be  performed  was  not  completed  until 
about  the  21st  of  September,  1887,  when  he  took  possession  of 
the   building.     Thus  intervened  a  period  of  upwards  of  forty 
days  after  the  time  up  to  which  the  matter  of  delay  had  been 
adjusted  with  the  original  contractor.    The  referee  has  found 
that  the  subcontractors  were  delayed  in  the  work  two  or  three 
weeks  by  a  strike  of  workmen,  four  or  five  days  awaiting  the 
decision  of  the  defendant  in  respect  to  certain  specified  work, 
and  that  they  were  hindered  and  delayed  by  the  plumbers  at 
various  times,  covering  a  period  of  thirty  days.     He  also  found 
that  they  performed  some  extra  work,  amounting  to  $260,  the 
time  occupied  in  doing  which  does  not  appear.     The  plumbers 
did  their  work  under  a  contract  with  defendant  independent 
of  bis  contract  with  Stauchen.     In  view  of  those  facts  taken 
as  true,  and  which  there  is  some  evidence  tending  to  prove, 
it  would  seem  that  delay  in  the  carpenter- work  for  a  time 
at  least  equal  to  that  from  August  8th  to  September  21st  did  not 
^^  arise  from  any  act  or  default  on  the  part  of  the  "  contractors; 
and  the  conclusion  was  permitted  that  the  defendant  in  such 
settlement  was  allowed  all  he  became  entitled  to  on  account 
of  the  delay  in  the  work.    We  have,  for  the  purposes  of  this 
question  of  delay,  treated  the  work  before  referred  to,  which 
the  defendant  caused  to  be  done,  the  same  as  if  the  subcon- 
tractors had  performed  it  themselves,  and  taken  the  same 
time  that  was  occupied  in  its  performance  by  the  person  em* 
ployed  by  the  defendant  for  that  purpose. 

There  were  some  other  matters  made  the  subject  of  contro* 
versy,  and  to  which  the  defendant's  exceptions  call  attention, 
but  upon  careful  examination  of  the  record  it  is  found  that 
none  of  the  findings  or  refusal  to  find  of  the  referee  are  wholly 
unsupported  by  evidence.  None  of  the  exceptions  seem  ta 
have  been  well  taken. 
The  judgment  should  be  afiirmed. 

FoLLETT,  C.  J.  (dissenting).  The  prevailing  opinion  goes 
further  than  any  previous  judgment  has  gone  in  the  direction 
of  holding  that  the  question  of  '^  substantial  performanoe '*  is 
always  one  of  fact 

Generally  the  question  is  one  of  fact,  but  so-called  perform* 
anee  may  be  so  partial  or  defective  that  it  is  the  duty  of  the 
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court  to  decide,  as  a  matter  of  law,  that  the  contract  has  nt 
been  bo  far  performed  as  to  entitle  the  plaintiff  to  recover 
upon  it.  In  my  opinion,  the  defective  performance  found  by 
the  referee  is  sufficient  to  defeat  a  recovery  on  thia  contiaci, 
and  bei^ides,  the  nndiaputed  evidence  does  not  tend  to  enppoit 
the  finding  or  conclusion  of  substantial  performance. 

The  tendency,  called  equitable,  of  courts  to  relieve  persona 
from  the  performance  of  engagements  deliberately  entered 
into,  and  in  legal  effect  to  make  for  litigants  neir  contracts 
which  they  never  entered  into,  and  which  it  cannot  be  sup- 
posed they  ever  would  have  entered  into,  has  been  and  is 
being  carried  to  a  length  which  cannot  be  justified  in  reason. 

I  think  the  judgment  should  be  reversedi  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 


Bun^Diso  OoNTBAGTS  ^  Sfbstaktial  PEBfOBMAiTOi.  —  TIm  eqoHilile  doc- 
trine that  a  sabstantial  performanoe  of  the  terms  of  a  oomtraol  is  aaffideBt 
in  equity  (Ree$  ▼.  Smith,  1  Ohio^  124;  13  Am.  Dea  599;  MeMbe  r.  FaOt,  61 
Wis.  623;  50  Am.  Rep.  157)  has  always  been  deemed  pecnliarlj  applicable 
to  the  case  of  a  bailding  contract.     As  the  execution  of  the  work  reqoires 
a  considerable  time,  and  the  operations  are  carried  on  nnder  a  more  or  lesi 
strict  supervision  on  the  part  of  the  contractee  or  his  agents,  there  is  naaally 
ample  opportunity  given  for  drawing  attention  to  defects  and  allowing  the 
contractor  to  remedy  them  by  timely  alterations.    Therefore  it  is  rery  gen- 
erally held  that,  if  there  is  an  honest  effort  to  perform  the  contract  according 
to  the  letter,  and  it  is  substantially  fulfilled,  the  bnilder  is  entitled  to  the 
reward  of  his  labor,  although  he  may  not  in  every  instance  haTe  complied  with 
its  terms  literally:  Lineh  v.  ParU  Lumber  etc  Co.,  80  Tex.  23.    In  sach  ossea^ 
the  contractor  is  entitled  to  recover  the  contract  price,  less  the  damages  snf* 
fered  by  the  failure  of  complete  performance:  Flahertif  v.  Miner,  123  K.  T. 
382;  Gallagher  v.  Sharpies,  134  Pa.  St.  134;  Moore  ▼.  Garter,  146  Pa.  St.  492; 
Leeds  v.  LUUe,  42  Minn.  414;  JStna  Iron  etc.  Works  ▼.  Kossuth  County,  79  lowm, 
40.     If  a  portion  of  the  building  is  so  defective  that  a  temporary  loss  of  the 
use  of  the  premises  is  involved,  such  loss  is  an  element  of  the  damages  recover* 
able:  White  v.  McLaren,  151  Masa  553.    The  general  doctrine  is,  however,  snb- 
ject  to  the  qualification  that  the  contractor  is  not  entitled  to  reoover  when 
the  omissions  or  departures  from  the  contract  are  intentional,  and  so  sab* 
stantial  as  not  to  bj  capable  of  remedy,  and  an  allowance  out  of  the  oontnct 
price  would  not  give  the  owner  essentially  what  he  contracted  for.    In  sach  a 
case  the  mere  fact  that  the  building  remains  on  the  land,  and  the  owner  en  joys 
the  benefit  of  it,  he  having  no  option  to  reject  it,  is  not  such  an  acceptance  ss 
will  imply  a  promise  to  pay  for  it,  notwithstanding  the  non-performance  of  the 
special  contract:  Elliott  v.  CaldweU,  43  Minn.  357.     Whether  a  contract  has 
been  substantially  performed  is  a  question  of  fact:  Harlan  v.  Stujldteem,  87 
Cal.  508;  but  the  question  should  not  be  submitted  to  the  jury,  unless  tlie 
plaintiff  presents  a  case  disclosing  no  willful  omission  or  departure  from  the 
terms  of  the  contract:  Qillettpie  Tool  Co,  v.  Wilson,  123  Pa.  St.  19. 

Bfildino   Contracts  —  Right  of  Ownxb  to  Oomplrtb  thb  BurLDrNo 
mr  Dkvault  OV  CoNTRAcrTOB.— Where  the  contract  provides  that  if  tha 
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fails  to  comply  with  the  conditions  thereof,  the  architect  should  he 
entitled  to  take  possession  of  the  building,  this  right  does  not  depend  upon 
the  mere  arbitrary  discretion  of  the  architect:   White  ▼.  Harrigant  41  Minn« 
414.      If  the  contractor  is  delayed  in  the  performance  of  the  work  by  the  un« 
reasonable  refusal  of  the  architect  to  certify  that  certain  installments  are  dne^ 
and  consequently  fails  to  complete  the  contract  in  the  time  specified,  the 
owner  will  be  considered  to  have  failed  to  perform  on  his  part»  and  so  not  in 
a  poeition  to  terminate  the  contract  and  complete  the  work,  and  he  cannot 
refuse  to  pay  the  value  of  the  work  done  and  materials  furnished:   Wright  v. 
Jiewtens,  133  K.  Y.  298.     Where  the  owner  tlius  reserves  the  right  of  com- 
pleting the  work  on  default  of  the  contractor,  and  stipulates  that  he  may 
deduct  the  expenses  from  the  contract  price,  or  the  unpaid  residue  thereof, 
and  account  to  the  contractor  only  for  the  excess  thereof,  no  action  will  lie 
in  favor  of  the  contractor,  if  the  expenses  incurred  in  completing  the  house 
exceed  the  balance  due  to  the  contractor:  HewUU  ¥.  Alexander,  87  Ala.  193. 

Building  Co:;traot8  —  Architeots'  Certificatks.  — An  agreement  in  a 

building  contract  that  there  shall  be  no  liability  to  pay  for  work  except  upon 

the  architects'  certificates  is  valid;  but  if  such  certificates  are  arbitrarily  and 

dishonestly  withheld,  the  builder  may  recover  on  showing  the  fact  that  he 

has  performed  the  contract  according  to  its  terms:  Bentley  v.  Davidson,  74 

Ww.  420;  Thomas  v.  Stewart,  182  N.  Y.  680;  Flalierty  ▼.  3/iner,  123  N.  Y. 

3S2;  Litich  v.  Paris  Lumber  etc  Co.,  90  Tex.  23*    The  facts  that  payments  have 

been  made  from  time  to  time,  without  requiring  strict  performance  of  such  con* 

ditions,  will  not  be  held  as  a  waiver  thereof:  Brown  v.  WinehUl,  3  Wash.  524. 

And  if  the  certificate  must  be  to  the  effect  that  **  the  work  is  done  in  striol 

accordance  with  drawings  and  specifications,  and  that  the  architect  considen 

the  payment  properly  dne,"  a  mere  order  signed  by  the  architect,  addressed 

to  the  owner,  requesting  him  to  pay  a  given  sum  to  the  contractor,  will  nol 

conclude  the  owner:  AOchaeUs  v.  WoV,  136  BL  68.     Where  the  work  is  to  be 

paid  for  in  installments,  and  the  time  when  the- contract  is  to  be  completed 

is  stated,  but  the  agreement  specifies  neither  the  time  when  nor  the  cod* 

tiiigency  upon  which  the  several  installments  become  due,  except  that  the 

last  b  to  be  paid  at  the  date  assigned  for  the  completion  of  the  work,  the 

installments  will  become  due,  respectively,  when  snch  proportion  of  the  work 

is  performed  as  the  partioular  installment  bears  to  the  whole  oontnol  prioM 

Wright  v.  Beusetu,  183  N.  Y.  888. 


Smith  v.  Smith. 

PM  nbw  yobx,  ea.) 

ITiQLTonrT  OmanoH  lo  Rxad  I>ibd  bxiobi  Stoniho  It  hot  Bar  io 
Eqvitablb  Rkusf  WHsir. — Where  an  aunt,  in  whose  affection  anA 
eare  for  their  welfare  her  nephews  and  niece  confide,  and  her  attomtf^ 
whom  they  know  and  respect,  present  to  them  for  execution  a  deed  cl 
bmd,  falsely  representing  to  them  that  it  is  an  instrument  simply  em* 
powering  her  to  collect  the  rents,  when  in  fact  it  is  a  deed  of  bargaia 
and  sale  conveying  the  land  to  her,  and  they,  relying  upon  such  repre- 
sentations, execute  the  deed  without  reading  it^  their  omission  to  read 
tho  deed  before  signing  it  will  not  defeat  their  right  to  aqnitaUe  relioi^ 


! 
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and  to  liave  tYie  deed  set  aside.  The  law  does  not,  in  sneh  a  eaae,  ii» 
pate  inexcusable  negligence  to  an  omission  of  vigilance  and  care  wliiA 
U  procured  by  the  fraud  of  the  wrong-doer. 

Action  to  have  a  deed  of  real  estate  from  the  plaintiffs  to 
the  defendant  adjudged  void,  its  cancellation  directed,  and 
plain tififs  and  their  sister  adjudged  t9  be  seised  of  the  land 
described  therein.     Other  facts  are  stated  in  the  opinion. 

Edward  W.  S.  Johnston,  for  the  appellant. 

Horace  Graves,  for  the  respondents. 

Landon,  J.  April  24,  1880,  the  plaintiffs,  together  with 
their  sister  Mary,  executed  and  delivered  to  the  defendanti 
their  aunt,  Margaret  Smith,  a  deed  of  bargain  and  sale  of  the 
premises  described  in  the  complaint  for  the  unpaid  nominal 
consideration  of  one  dollar. 

The  plaintiffs  and  their  sister,  Mary  Ann  Smith  Madden^ 
were  the  sole  heirs  of  their  mother,  Hannah  Smith,  who  died^ 
in  1876,  intestate.  Hannah  Smith  and  the  defendant  were 
sisters,  and  with  their  brother,  Anthony,  said  to  be  an  alien 
and  residing  in  Ireland  (but  whose  rights  are  not  here  in- 
volved), were  the  sole  heirs  of  their  sister  Ann  McCooI,  who 
died  in  the  city  of  Brooklyn,  in  1875,  intestate,  seised  as  owner 
in  fee  of  the  premises  in  question. 

Thus,  at  the  date  of  the  conveyance,  the  plaintiffs  were  ten- 
ants  in  common  with  the  defendant  and  with  their  sisteri  and 
possibly  with  their  uncle,  Anthony,  of  the  premises. 

The  trial  court  found  ^*  that  on  or  about  the  twenty-fourth 
day  of  April,  1880,  the  defendant  and  one  Tilton,  an  attorney 
at  law,  at  the  request  of  the  defendant,  presented  to  the  plain- 
tiffs and  said  Mary  Ann  Smith  Madden  (their  sister),  for  sig- 
nature and  execution,  a  deed  of  bargain  and  sale  conveying 
said  real  property  to  the  defendant;  that  on  the  presentation 
of  said  deed  to  the  plaintiffs  the  said  defendant  and  the  said 
Tilton  knowingly  and  falsely  represented  to  the  plaintiffs  that 
the  said  deed  was  an  instrument  which  gave  the  defendant 
only  the  power  to  collect  the  rents  of  said  property,  and  by 
said  representation,  to  said  Tilton  and  defendant  known  to  be 
false,  induced  said  plaintiffs  to  sign  said  instrument  without 
reading  it;  that  plaintiffs  signed  and  executed  said  deed  with- 
out reading  it,  relying  on  the  representations  of  said  Tilton  and 
defendant,  Smith,  and  believing  it  as  represented  as  aforesaid 
to  be  only  a  power  of  attorney  to  collect  rents,  and  relying  on 
the  professional  knowledge  of  said  Tilton  and  the  affection 
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and   good-will  of  the  defendant  as  their  aunt,  and  that  the 

defendant  and  said  Tilton  conspired  to  deceive  the  plaintiffs 

and   fraudulently  to  induce  them  to  sign  and  execute  said 

deed  to  defraud  the  plaintiffs  of  their  title  to  and  interest  in 

said  property  as  heirs  at  law  of  their  mother,  Hannah  Smith." 

Tlie  appellant  excepts  to  these  findings  as  without  support 

in  the  evidence  and  contrary  to  the  evidence.     The  exceptions 

are  not  well  taken.     The  representations  as  found  were  dis-» 

tinctly  testified  to  by  the  plaintiffs. 

It  appears  that  upon  the  death  of  the  plaintiffs'  mother  io 
1876  the  defendant  took  sole  charge  of  the  premises  and  col« 
lected  the  rents.  Plaintiffs'  father  had  long  been  dead,  and 
the  defendant,  their  aunt,  who  had  no  children  of  her  own, 
took  the  plaintiff  Robert  and  his  sister,  Mary,  both  then  mi- 
nors,  to  her  home  and  provided  for  them.  Defendant's  hus- 
band afterwards  furnished  Robert  employment.  The  plaintiff 
Thomas  provided  for  himself,  and  lived  apart. 

Although  the  trial  court  found  that  the  defendant  did  not 
Btand  in  loco  parentis  to  the  plaintiffs,  the  court  could  collect 
from  the  evidence  that  the  plaintiffs  were  grateful  for  the 
motherly  offices  she  had  rendered  them,  and  for  her  care  for 
their  welfare,  and  that  they  confided  in  her  affection  for 
them.  At  the  time  of  the  execution  of  the  deed,  Robert  was 
twenty-three  years  of  age  and  Thomas  twenty-seven.  Just 
what  their  rights  were  in  the  premises  they  did  not  know,  but 
as  their  aunt  had  no  children,  it  is  not  diflicult  to  believe  the 
testimony  of  one  of  the  plaintiffs  that  he  supposed  ''  there 
might  be  something  when  the  old  folks  died." 

The  plaintiffs  knew  and  respected  the  attorney  who  aooom*^ 
panied  the  defendant.  Under  such  circumstances,  the  testi* 
mony  of  the  plaintiffs,  that  they  did  not  distrust  their  aunt^ 
and  were  willing  to  comply  with  the  request  they  understood 
her  to  make,  is  credible.  That  she  should  have  the  legal 
power  to  collect  the  rents  seems  reasonable;  but  that  they 
should  give  their  interest  in  this  property  to  their  aunt,  or 
that  she  should  ask  them  to  do  so,  seems  not  to  have  occurred 
to  their  minds.  True,  they  were  able  to  read,  and  might  have 
read  the  instrument  if  they  had  wished  to  do  so.  They  had 
intelligence  enough  to  understand  the  effect  of  the  deed  if 
they  had  read  it,  but  the  circumstances  under  which  they 
were  approached,  and  the  representations  made,  and  their 
relations  to  their  aunt  and  confidence  in  her,  put  them  off 
their  guard,  if  indeed  it* could  have  occurred  to  them  to  be 
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on  their  guard  against  her.    They  were  thus  prevented  from 
reading  the  instrument. 

The  learned  counsel  for  the  defendant  cites  numerous  cases, 
mostly  from  other  states,  to  support  his  contention  that  plain- 
tiffs' negligence  in  not  reading  the  deed  defeats  their  appeal 
to  equity  to  relieve  them  from  it  The  law  of  this  state,  as 
stated  in  Albany  City  Sav.  InsU  v.  Burdiek^  87  N.  Y.  40,  is  not 
so  harsh  as  in  some  of  tlie  cases  cited. 

It  does  not,  in  cases  like  this, impute  inexcusable  negligence 
to  that  omission  of  vigilance  and  care  which  is  procured  by 
the  fraud  of  the  wrong-doer. 

Negligence  is  not  an  apt  term  to  define  the  plaintiffs'  share 
in  the  transaction.  The  plaintiffs'  action  or  omission  was  the 
natural  result  of  their  relations  with  the  defendant,  the  im- 
pulse of  their  affection  and  confidence.  They  were  prompt 
to  confer  the  favor  the  words  of  their  aunt  seemed  to  solicit 
Her  request  excited  no  suspicion,  and  they  entertained  nona 
What  she  asked  they  thought  was  right  because  it  was  she 
that  asked  it,  and  because  she  was  supported  by  the  attorneyi 
-whom  they  respected,  and  whose  presence  and  participation 
•yvere  the  assurance  that  it  was  legally  right. 

In  the  case  cited,  the  defendant  was  sought  to  be  charged 
with  the  deficiency  in  foreclosure  because  of  a  clause  in  her 
deed  from  the  mortgagor  reciting  the  mortgage,  and  thai  she 
assumed  it  and  agrtsed  to  pay  it  She  alleged  and  offered  to 
prove  that  she  had  not  assumed  or  agreed  to  pay  it,  and  that 
ber  grantor,  to  whom  she  intrusted  the  preparation  of  the 
deed,  had  fraudulently  procured  the  clause  to  be  inserted,  and 
that  she  accepted  the  deed  without  knowledge  of  the  existenoe 
of  the  clause.  The  general  term  held  that  her  failure  to  ex« 
amine  the  deed  and  know  its  contents  was  such  negligenee 
as  defeated  her  prayer  for  relief  against  the  covenant,  bat  this 
•court  reversed  the  judgment  The  court  said  the  defendant 
^^  was  not  bound  to  assume  that  he  [the  grantor]  was  prac- 
ticing a  fraud  upon  her  or  representing  a  falsehood,  and  she 
•cannot  be  charged  with  negligence  in  believing  oonfidently 
that  he  was  acting  in  good  faith  and  telling  the  truth.'' 

In  that  case  the  grantee  was  dealing  at  arm's-length  with 
the  grantor,  without  any  peculiar  circumstances  tending  to' lull 
Tigilance  or  care,  such  as  fortify  this  case. 

The  defendant  excepted  to  several  refusals  of  the  oonrl  to 
find  as  requested.  Some  of  the  propositions  of  fact  requested 
were  established  by  uncontradicted  evidence.    But  a  oartflil 
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examination  leads  to  the  conclusion  that  these  facts  were  not 
pertinent  to  any  of  the  issues,  and  if  found  as  requested^ 
could  not  properly  affect  the  result. 

Tliere  was  no  reversible  error  in  the  refusal. 

The  judgment  should  be  affirmed,  with  costa* 


RnroRXATioN  of  WarrrBV  Instbumbntb  on  thji  Orouno  ov  MisrAKSt 
See  note  to  Miles  y.  Stevens,  46  Am.  Dec  631-634.     As  a  general  mlA*  mia- 
tako  in  »  written  inatrament  is  not  a  ground  for  relief,  nnless  the  miftake  i» 
nintual:  Benson  v.  Jliarboet  87  Minn,  30;  6  Am.  Sk  Rep.  816;  AiwyerT.  Hoveif, 
8  Allen,  331;  81  Am.  Deo.  659;  Bodxoell  r.  Heattm^  40  Kan.  36;  De  VoU  t.  D& 
VaiHj  76  Wis.  66;  the  ground  of  relief  in  snch  cases  being  that  the  instra- 
oient  fails  to  express  thfl|  intention  which  the  parties  had  in  making  tho 
eontraot  which  it  purports  to  contain:  Minoi  t.  Tilian^  64  N.  H*  871.    Ac* 
cordingly,  ignorance  of  a  stipulation  in  a  contract,  on  the  part  of  one  of  the 
parties,  does  not  constitute  a  ground  for  relief,  where  the  mistake  is  to  bo 
ascribed  solely  to  his  own  carelensness  or  inattention,  and  there  is  no  evidenco 
that  he  was  misled  by  a  misrepresentation  or  concealment  of  the  ftusts:  Boberi* 
son  ▼.  SmUhj  1 1  Tex.  21 1 ;  60  Am.  Dec.  234.    Thus  the  mere  fact  that  the  insured 
did  not  know  that  his  policy  contaiaed  a  certain  provision  is  not  ground  for 
reformation:  McCormidt  v.  Orient  Ina,  Co,,  86  Oal.  260.     Nor  will  the  courts  in 
the  absence  of  mutual  mistake,  fraud,  or  concealment,  grant  reformation  ol 
an  instmment^  where  the  plaintiff  executed  it  without  reading  it^  the  instru* 
ment  having  been  sent  to  him  by  his  attorney,  and  he  supposing  it  was  a. 
copy  of  a  different  one  previously  executed  by  him:  Kennertg  t.  Ethoan  PkoS' 
phate  Co.,  21  S.  CL  226;  53  Am.  Kep.  669.     And,  generally,  equity  will  not 
relieve  on  the  ground  of  ignorance  of  facts  which  the  party  could  have  ascer- 
tained by  the  exercise  of  dae  diligence:  Fahie  v.  Pressey,  2  Or.  23;  80  Am. 
Dec  401;  Wier  v.  Johns,  14  Col.  493.     But  an  instrument  will  be  reformed, 
when,  by  the  fraud  of  one  of  the  parties  to  it,  the  language  inserted  in  it  is 
materially  different  from  that  agreed  upon:  Koons  v.  Blanton,  129  Ind.  383. 
In  May  V.  San  Antonio  etc  Co.,  83  Tex.  502,  the  rule  was  said  to  be,  that 
no  relief  can  be  granted  on  account  of  a  mistake  entirely  unilateral,  unless 
fraud  was  involved;  and  the  principle  was  applied  to  a  case  in  which  it  was 
sought  to  correct  a  deed,  the  terms  of  which  were  elear,  and  understood  by 
the  grantee  to  express  the  agreement^  while  the  grantor  had  ample  means  of 
nnderd lauding  it  before  executing.     But  in  PennyhcLcker  v.  Laidky,  83  W. 
Va.  624,  the  court  seems  to  intimate  that  if  there  is  a  strong  dear,  and  eon* 
vincing  proof  of  mistake,  relief  may  be  granted,  even  where  no  fraud  or  d^ 
oeption  has  been  practioed,  and  where  a  person  of  ordinary  intelligenoe,  who 
oan  read,  has  deliberately  executed  a  deed,  in  whieh  the  mistake  is  allsged 
to  have  been  made.    This  statement  of  the  doctrine,  however,  seems  to  be 
scarcely  justified  by  the  authorities,  which,  we  think,  will  be  foimd  to  deny 
relief  under  sneh  eiroumstances,  unless  the  mistake  is  accompanied  by  fraad, 
or  by  some  abuse  of  fiduciary  or  quast  fiduciary  relation^  from  wkish  finmd  ie 
impUsdi  flmM€tnfpomimLomAm^mr^MMkt,n(kL(^l9, 
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Blakb  v.  Voiot. 

[134  Mbw  Tobk,  60.] 

flTATura  OF  FaAinw  —  Oontraot  Taksn  out  or,  bt  RnsBTAnai  ov  0^ 

HON  TO  TBRmNATS  WITHIN  Tkab.  —  A  Verbal  oontraot  which,  by  Ui« 
tonus  applicable  to  the  leading  subjeot  thereof,  i«  not  to  be  performed 
within  a  year  is  taken  oat  of  the  operation  of  the  statnto  of  fraadt  by 
the  fact  that  it  is  a  part  of  such  contract  that  either'  party  may  right- 
fully  toraiinato  it  within  the  year.  When,  therefore,  two  partiea  enUt 
into  a  verbal  contract,  whereby  one  of  them  agrees  to  procare  oonsifa- 
ments  of  goods  to  the  other  for  one  year  from  the  first  day  of  December, 
and  the  latter  agrees  to  pay  a  commission  on  such  consign  meats,  bat 
rach  contract  permits  either  party  to  terminate  it  in  the  followinfc  June^ 
and  one  of  them  does  so  terminate  it^  the  reservation  of  the  option  to 
terminate  takes  the  contract  out  of  the  operation  of  the  stetnte  of  frauds. 

Action  to  recover  commissions  alleged  to  be  due  to  the  plain- 
tiff from  the  defendants  under  the  contract  referred  to  in  the 
opinion.  The  defendants  pleaded  that  the  agreement  was  not 
in  writing,  and  was  therefore  void  under  the  statute  of  frauds, 
because,  by  its  terms,  it  was  not  to  be  performed  within  one 
year  from  the  making  thereof.  Other  facts  are  stated  in  the 
opinion. 

Charles  E.  Hughes,  for  the  appellants. 

C.  Bainbridge  Smith,  for  the  respondent* 

Vann,  J.     In  the  month  of  November,  1888,  the  plaintiff 
was  engaged  in  business  at  Rockville,  Connecticut,  and  the 
defendants  were  commission  merchants  in  the  city  of  New 
York.     During  that  month  the  plaintiff  had  several  inter- 
views with  one  of  the   defendants,  the  result  of  which,  as 
stated  by  him  in  his  testimony,  "  was,  that  I  was  to  cause  to 
be  consigned  all  the  goods  that  I  could  influence  to  him,  for 
which  I  was  to  receive  one  and  one-half  per  cent  commission 
on  the  sales  of  such  goods,  and  he  requested  me  to  put  that  in 
writing  in  the  form  of  a  letter  to  him,  which  I  did,  and  deliv- 
ered to  him  in  person."    The  letter,  which  bore  the  date  of  its 
delivery,  November  27,  1888,  was  signed  by  the  plaintiff  and 
addressed  to  the  defendants,  but  was  not  signed  by  them.     It 
referred  to  the  interviews  that  the  parties  had  "  had  together 
relating  to  forming  business  relations,"  and  after  stating  as 
the  result  thereof  the  agreement  alleged   in  the  coinplainti 
closed  in  these  words:  **Thi3  agreement  to  take  place  and 
effect  December  1, 1888,  for  one  year."    The  plaintiff  testified 
that  the  letter  embraced  the  agreement  as  previously  made; 
that  he  delivered  it  to  one  of  the  defendants,  who  read  it,  and 
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eaid  it  was  correct,  but  added,  "that  on  June  following  this, 
either  party  could  make  the  contract  null  and  void  by  due 
notice,  —  null  and  void  as  to  continuance,"  to  which  the  plain- 
tiff assented.  Pursuant  to  the  agreement,  the  plaintiff  procured 
goods  to  be  consigned  to  the  defendants  at  various  times  prior 
to  June,  3,  1889,  when  it  was  terminated  by  them  under  the 
option  permitting  it. 

The  main  question  requiring  discussion  is,  whether  the  trial 
court  erred  in  denying  the  motion  of  the  defendants  to  dis- 
miss the  complaint  upon  the  ground  that  the  agreement  in 
question  was  troid  under  the  statute  of  frauds,  because  it 
•'  could  not,  according  to  its  terms,  be  performed  within  one 
year,  and  was  not  reduced  to  writing  and  subscribed  by  the 
party  to  be  charged." 

The  learned  general  term  of  the  city  court  gave  no  reasons 
for  its  decision,  but  the  court  of  common  pleas,  in  construing 
the  last  clause  of  the  letter,  held  that,  although  the  minds  of 
the  parties  met  on  the  27th  of  November,  the  agreement  did 
not  "take  place"  until  the  1st  of  December,  because  they 
expressly  deferred  the  "making  of  it"  until  the  latter  date. 
There  is  no  evidence,  however,  tending  to  show  that  any 
agreement  was  in  fact  made  on  the  1st  of  December,  or  that 
the  parties  had  any  negotiations  after  November  27th.  The 
agreement,  therefore,  was  actually  made  in  November;  and  if 
the  parties  provided  as  a  part  thereof  that  it  was  not  to  be  an 
agreement  until  the  1st  of  the  following  month,  that  provis- 
ion was  an  essential  part  of  the  whole,  and  was  clearly  in 
force  prior  to  the  1st  of  December. 

We  think  that  the  natural  construction  of  the  clause  under 
consideration  requires  us  to  hold  that  the  parties  intended 
thereby  to  simply  fix  the  date  when  the  agreement  was  to  go 
into  practical  effect  by  the  consignment  of  goods,  and  it  ap- 
pears that  the  first  consignment  was  actually  made  on  the 
day  thus  designated. 

We  are  also  of  the  opinion  that  the  agreement  made  No- 
vember 27,  1887,  was  to  continue  for  one  year  from  December 
1,  1888,  unless  terminated  under  the  option  reserved  by  the 
parties.  The  expression  "one  year,"  as  the  context  shows, 
refers  to  the  date  which  immediately  precedes  it,  and  not  to 
the  date  when  the  agreement  was  made,  which  is  not  expressly 
mentioned  in  any  part  of  the  letter.  Thus  actual  performance 
of  the  business  in  contemplation  was  to  begin  on  that  day, 
and  was  to  continue  for  one  year  thereafter. 
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We  are  bence  brought  to  the  question  whether  the 
tion  of  an  option  to  terminate  the  contract  within  the  year 
took  it  out  of  the  operation  of  the  statute.  We  agree  with  the 
learned  counsel  for  the  defendants  that  the  actual  terminatioD 
of  the  agreement  within  the  year  does  not  affect  the  question, 
as  the  contract  must  be  construed  as  it  stood  when  it  was 
made:  Browne  on  Statute  of  Frauds,  sec.  279. 

The  ultimate   question   therefore  is,  whether  a  contract, 
which,  by  the  terms  applicable  to  the  leading  subject  thereof^ 
is  not  to  be  performed  within  a  year,  is  taken  out  of  the  statute 
by  the  fact  that  it  was  a  part  of  such  contract  that  either 
party  might  rightfully  terminate  it  within  the  year.     It  is 
contended  that  termination  is  not  performance,  but  rather  the 
destruction,  of  the  contract,  and  this  is  true  where  there  ia  no 
provision  authorizing  either  of  the  parties  to  terminate  as  a 
matter  of  right.     Performance,  however,  is  simply  carrying 
out  the  contract  by  doing  what  it  requires  or  permits.     The 
contract  under  consideration  required  the  plaintiff  to  procure 
consignments  of  goods  to  the  defendants  during  one  year  from 
December  1,  1888,  and  that  they  should  pay  him  a  commis* 
sion  therefor,  but  it  permitted  either  party  to  terminate  it  in 
June,  1889.     The  permission  was  part  of  the  agreement,  and 
effective  action  under  it  was  performance  of  that  part.     The 
contract  could  be  performed  in  either  of  two  ways:  1.  By  per* 
formance  according  to  its  terms,  without  exercising  the  option. 
2.  By  performance  according  to  its  terms  until   June,  and 
then  exercising   the  option.     By  either   mode   the   contract 
would  be  fulfilled  in  a  sense  originally  contemplated  by  the 
parties,  and  by  neither  would  performance  be  frustrated,  be- 
cause the  contract  would  be  executed  in  a  way  that  the  parties 
agreed  that  it  might  be  executed.    The  contingency  did  not 
defeat  the  contract,  but  simply  advanced  the  period  of  fulfill* 
ment.    The  statute  applies  to  "  every  agreement  that,  by  its 
terms,  is  not  to  be  performed  within  one  year  from  the  making 
thereof":  4  Rev.  Stats.,  8th  ed.,  p.  2590,  sec.  2. 

As  it  was  the  design  of  the  statute  not  to  trust  the  memory 
of  witnesses  beyond  one  year,  it  has  been  repeatedly  held  that 
it  does  not  apply  to  a  contract  which,  consistently  with  its 
terms,  may  be  performed  within  that  period.  The  contract 
in  question,  therefore,  as  we  construe  it,  is  free  from  the  re- 
straint of  the  statute.  This  conclusion  finds  support  in  the 
adjudged  cases,  which,  although  uniform  in  this 
somewhat  at  yariance  in  other  jurisdictional 
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In   Tru8tee$  First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.^ 
19  N.  Y.  805,  the  action  was  upon  a  fire  insurance  policy  dated 
July  21, 1846,  for  one  year,  renewed  July  21, 1846,  for  a  second 
year,  and  July  21,  1847,  for  a  third  year.     The  property  in- 
sured was  destroyed  by  fire  September  10,  1848.     While  the 
original  policy  was  running,  the  parties  agreed  verbally  that 
until  notice  to  the  contrary  should  be  given  by  one  to  the 
other,  the  defendant  should  renew  the  policy  from  year  to 
year,  without  further  notice,  and  give  a  certificate  of  renewal, 
that  the  plaintiff  should  pay  the  premium  therefor  on  demand, 
and  the  two  renewal  certificates  were  given  pursuant  to  such 
agreement.    The  court,  in  declaring  the  agreement  valid,  said: 
'*It  is  not  the  meaning  of  the  statute  that  the  contract  must 
be  performed  within  a  year.     If  it  can  be  so  performed  con- 
Bistently  with  the  language  in  which  the  parties  have  ex- 
pressed themselves, — in  other  words,  if  the  obligation  of  the 
contract  is  not,  by  its  very  terms  or  necessary  construction,  ta 
endure  for  a  longer  period  than  one  year, — it  is  a  valid  agree- 
ment, although  it  may  be  capable  of  an  indefinite  oontinuance. 
An  agreement  which  either  party  can  terminate  at  any  time 
by  a  notice  to  the  other  may  be  binding  so  long  as  the  notice 
is  not  given,  but  it  is  not  within  the  language  or  policy  of  the 
statute":  Plir^'pion  v.  Curtiss,  15  Wend.  336;  Moore  v.  Fox^  10 
Johns.  244;  6  Am.  Dec.  338;  Fenton  y.  Emblers,  8  Burr.  1279; 
2  Parsons  on  Contracts,  316. 

The  case  came  before  the  court  a  second  time,  when  the 
first  decision  was  expressly  approved:  28  N.  Y.  153,  163;  and 
although  repeatedly  cited  since,  it  has  never  been  criticised,  so 
far  as  our  investigation  has  discovered:  Kent  v.  Kent^  62  N.  Y. 
660,  564;  20  Am.  Rep.  502;  Van  WoeH  v.  Albany  $U.  R.  R. 
Co.,  67  N.  Y.  538,  642. 

In  Smith  V.  Conlin,  19  Hun,  234,  the  plaintiff  verbally 
'agreed  with  the  defendants,  in  October,  1876,  to  teach  school 
until  October  1, 1877,  and  a  year  longer  if  no  notice  should  be 
given  by  either  party  at  least  two  weeks  prior  to  the  expiration 
of  the  first  year  that  the  services  should  then  cease.  After  a 
careful  review  of  the  authorities,  it  was  held  that  the  agree- 
ment was  not  within  the  statute,  although  one  of  the  learned 
justices  dissented  from  that  conclusion.  The  subject  is  illus- 
trated by  the  following  cases,  which  were  not  controlled  by 
the  statute:  An  agreement  to  continue  '^  as  long  as  the  parties 
are  mutually  satisfied":  Oreene  v.  Harris^  9  R.  I.  401;  or  for 
two  years,  or  ^'  until  I  have  made  the  net  profit  of  fifty  thou- 
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sand  dollars  ":  Hodges  v.  Richmond  Mfg.  Co.^  9  R.  I.  482;  or 
to  work  until  an  infant  became  of  age,  although  that  e^eot 
could  not  occur  for  seven  years:  Peters  v.  Wesihoroxigh^  19  Pick. 
364;  31  Am.  Dec.  142;  or  "for  the  term  of  five  years,  or  so 
long  as  A  shall  continue  to  be  agent  of"  a  certain  companr: 
Roberts  v.  Rockbottom  Co.,  7  Met.  46;  or  to  cut  trees  at  any 
time  within  ten  years:  Kent  v.  Kent,  18  Pick.  569;  or  any 
agreement  which  provides  prima  facie  for  a  performance  be- 
yond the  year,  provided  it  can,  consistently  with  its  terms,  be 
fulfilled  within  that  time;  Peter  v.  Compton,  1  Smith's  Lead. 
Cas.,  7th  ed.,  577,  note  581;  see  also  Warren  Chemical  etc.  Co, 
V.  Holbrook,  118  N.  Y.  586,  593;  16  Am.  St.  Rep.  788;  Dresur 
V.  Dresser,  35  Barb.  573;  McLee9  v.  Hale,  10  Wend.  426;  B»r^ 
lingame  v.  Manderville,  7  N.  Y.  St.  Rep.  858;  Browne  on  Statute 
of  Frauds,  sec.  281;  1  Reed  on  Statute  of  Frauds,  197,  201. 

Many  contracts  referred  to  in  the  exhaustive  note  to  Peter 
V.  Compton,  1  Smith's  Lead.  Cas.  581,  apparently  intended  to 
extend  longer  than  one  year,  were  held  valid,  on  account  of 
the  implied  contingency  of  death,  when  that  event  would 
necessarily  conclude  further  performance.     It  is  difficult  to 
see  why  such  a  contingency,  although  not  named  and  not 
necessarily  contemplated  by  the  parties,  should  save  a  con- 
tract, unless  a  contingency,  provided  for  by  express  stipulation 
and  acting  on  the  contract  in  the  same  way,  should  have  the 
same  effect.     If  *'  an  agreement  to  do  or  to  refrain  is  fully 
performed  by  him  who  keeps  it  until  he  is  no  longer  capable 
of  doing  or  refraining"  {Doyle  v.  Dixon^  97  Mass.  208;  93  Am. 
Dec.  80),  why  is  not  an  agreement  to  do  or  refrain  fully  per- 
formed by  one  who  keeps  it  until  he  can  no  longer  do  or  re- 
frain, because  by  the  authorized  action  of  the  other  party  the 
contract  is  terminated?    The  possibility  of  further  perform- 
ance is  effectually  ended  in  either  case,  and  the  contract  is  as 
necessarily  completed  by  the  one  event  as  the  other.     While 
the  whole  contract  hangs  on  life  in  the  one  instance,  it  hangs 
on  the  reserved  option  in  the  other.     Where  the  parties  agree 
to  carry  on  business  for  a  period  exceeding  one  year,  or  until 
the  happening  of  an  event  which  may  transpire  before  the  end 
of  the  year,  we  think  that,  by  principle,  as  well  as  by  the 
weight  of  authority,  the  contract  is  protected  from  the  opera- 
tion of  the  statute. 

After  examining  all  of  the  exceptions  that  are  relied  upon 
to  reverse  the  judgment,  we  think  that  it  should  be  afl&rmed, 
with  oosts. 
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Contracts  — Statute  07  Frauds  —  ErrsOT  ov   Possibilitt  of  Per* 

PORMAiroB  iMriTHiN  A  Year.  —  To  bring  an  agreement  within  the  statute, 

it  must  be  aa  express  and  specific  agreement,  not  to  be  performed  within  th« 

year:  Moore  y.  Fox,  10  Johns.  244;  6  Am.  Deo.  338;  La/pham  t.  WkbppUf  8 

Met.  59;  41  Am.  Dec.  487;  HougJUon  t.  Hougldor^  14  Ind.  605;  77  Am.  Deo. 

69;  Doyle  ▼.   Dixon,  97  Mass.  208;  93  A«.  Deo.  80;  Lockwood  ▼.  Bamei,  8 

Hill,  128;  38  Am.  Deo.  620;  Peters  r,   Westhorough,  19  Pick.  364;  81  Am. 

Dec  142;  lAtiscoU  v,   MclnUre,  15  Me.  201;  33  Am.  Deo.  602;  Oadtden  v. 

Lance,  1  McMull.  Eq.  BJ;  37  Am.  Dea  548;  Lffon  v.  King,  11  Met.  411;  45 

Am.  Deo.  219;  Blanding  ▼.  Sargent,  33  N.  H.  239;  66  Am.  Dea  720.    The 

eases  in  the  series  which  maintain  the  doctrine,  referred  to  by  the  oourt  in 

the   principal  ease,   that  agreements  which  were  apparency  intended  to 

extend  beyond  a  year  may  be  held  yalid,  though  not  in  writing,  on  aooonnt 

of  the  contingency  of  death,  where  that  event  wonld  neoessarily  oondnde 

further  performance,  are:  DoyU  v.  Dixon,  97  Mass.  208;  93  Am.  Dec  80;  P^er* 

▼.  Weatborough,  19  Piok.  364;  31  Am.  Deo.  142;  Lyon  t.  King,  11  Met  411} 
45  AoB.  Dea  219;  HtUY.  Jamkmm,  16  Ind.  125;  70  Am.  Dea  414. 


Robertson  v.  Saybb. 

[184  New  York,  97.] 

Fbaudulbnt  Conybtanoe,  Debtor  Procuring,  to  be  Madb  to  Anothbb 
AcQUiRBS  No  Estate  thereby.  — A  debtor  who,  being  financially  em- 
barrassed, purchases  land,  and,  for  the  purpose  of  hindering  and  delay* 
ing  his  creditors,  takes  the  deed  in  the  name  of  another  person,  has  no 
legal  estate  in  the  property  so  conveyed  which  can  be  reached  by  exe^ 
cution,  or  which,  on  his  death,  will  descend  to  his  heirs;  and  if,  after 
the  death  of  snch  debtor,  the  person  to  whom  the  conveyance  was  mads 
oonreys  the  land  to  a  third  person,  without  consideration,  except  an  oral 
agreement  that  in  case  any  of  the  heirs  of  the  deceased  should  turn  up 
in  distress,  he  will  help  them  to  the  extent  of  one  or  two  hundred  dol- 
lars, such  third  person  is  not  liable  to  the  heirs  of  said  deoeased  in  an 
action  brought  against  him  by  them  for  an  accounting,  and  to  compel 
him  to  pay  to  them  the  value  of  the  land,  less  the  sums  paid  by  him  for 
taxes  and  improvements. 

In  January,  1841,  David  H.  Robertson,  being  then  finan- 
cially embarrassed,  purchased  two  lots  in  Harlem  for  fifty 
dollars,  and  for  the  purpose  of  hindering  and  delaying  his 
creditors,  had  them  conveyed  to  Thomas  H.  H.  Messenger^ 
without  the  latter's  knowledge  or  authority.    When  Robertson 
informed  Messenger  of  the  transaction,  the  latter  was  greatly 
offended,  and  permanently  severed  their  previous  friendly  re- 
lations.   Robertson  died  in  1851.     Neither  he  nor  Messenger 
ever  took  possession  of  the  lots,  or  paid  any  taxes  thereon. 
On  the  25th  of  November,  1881,  Messenger,  who,  until   re- 
minded of  the  fact,  had  forgotten  that  the  lots  had  been  con- 
veyed to  him,    by  quitclaim  deed  conveyed  them  to  the 
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defendant    Messenger  then  knew  that  Robertson  was  dead, 
but  did  not  know  where  his  heira  were  living.     He  would 
have  conveyed  the  lots,  which  were  then  worth  about  teo 
thousand  dollars,  to  the  heirs  of  Robertson  if  be  had  been 
requested.     He  did  not  know  their  value.     No  consideratioa 
was  paid,  but  the  defendant  orally  agreed  that  if  the  heirs  of 
Robertson  should  turn  up  in  distress,  he  would  help  them  to> 
the  extent  of  one  or  two  hundred  dollars.    After  the  lota  were 
conveyed  to  the  defendant,  he  redeemed  them  from  the  tax 
sales.    The  plaintiffs  sought  an  accounting,  and  that  the  de» 
fend  ant  be  compelled  to  pay  to  them  the  value  of  the  lots,  less 
such  sums  as  he  had  expended  in  the  payment  of  taxes  and 
for  improvetnents.     Other  facts  appear  from  the  opinloii« 

V.  Van  Dyeky  for  the  appellants. 

B.  D,  Penfield,  for  the  respondent 

FoLLBTT,  C.  J.  The  learned  counsel  for  the  plaintiffs  in- 
sists in  his  first  point  that  title  to  the  lots  was  never  vested 
in  Messenger,  because  he  says  a  valid  delivery  of  the  deed 
and  an  acceptance  of  it  by  him  were  not  proved.  The  plain* 
tiffs  are  not  in  a  position  to  raise  this  question,  for  they  alleged 
in  the  fourth  division  of  their  complaint  that  the  legal  title  to 
the  lots  in  question  was  in  Messenger  until  he  conveyed  them 
to  the  defendant.  This  allegation  was  not  controverted  by 
the  answer.  It  was  not  found  as  a  fact  nor  as  a  conclusion 
of  law  that  there  was  not  a  valid  delivery  of  the  deed  from 
the  master  in  chancery  to  Messenger,  nor  was  the  referee  re- 
quested by  either  party  to  so  find  or  hold.  But  if  this  posi- 
tion could  be  maintained,  it  would  not  aid  the  plaintiffs,  for 
the  result  would  be,  that  the  title  of  the  owner  of  the  fee  when 
the  mortgage  was  foreclosed  was  not  divested  by  the  masters 
deed,  and  both  the  plaintiffs  and  defendant  would  be  without 
title  to  the  lots. 

David  H.  Robertson,  having  procured  these  lots  to  be  oon-^ 
veyed  to  Messenger  for  the  purpose  of  defrauding  his  oreditors, 
had  no  legal  estate  in  them  which  could  be  reached  by  execu- 
tion: Garfield  v.  Hatmakefy  16  N.  Y.  476;  or  which,  on  his 
death,  desLonded  to  his  heirs:  Moseley  V.  MoseUy^  16  N.  Y. 
334;  Wait  on  Fraudulent  Conveyances,  sec.  121.  See  also 
1  Rev.  Stats.,  p.  728,  sees.  50-52;  Underwood  v.  Suteliffey  77 
N.  Y.  68;  Brewster  v.  Power^  10  Paige,  662;  fiotef  v.  Lidger^ 
wood  Mfg.  Co,y  50  Hun,  420;  Hamilton  v.  Conef  99  Mass.  478. 
This  rule  is  a  penalty  imposed  by  the  law  for  the  preventioa 
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f  frauds  and  for  tlie  protection  of  subsequent  purchasers:  Re* 
^^riser's  notes  to  sections  cited;  and  the  reason  for  its  applicap 
^ion  is  not  we:  kened  in  case  the  grantee,  as  in  the  case  at  bar, 
^p^as  not  a  participant  in  the  fraud. 

It  is  clear  that  neither  Robertson  in  his  lifetime,  nor  his 
lieirs  since  his  death,  could  have  recovered  the  lands  or  its 
proceeds  from  Messenger,  or  from  his  grantee,  by  any  legal  or 
equitable  remedy:  See  the  authorities  above  cited.  It  is 
Alleged  in  the  complaint  that  David  H.  Robertson  was  the 
owner  of  the  mortgage  which  was  foreclosed,  but  no  such  fact 
was  found.  On  the  contrary,  the  facts  found  compel  the  in- 
ference that  he  had  no  .interest  in  the  mortgage  nor  in  the 
land  covered  by  it. 

Proceeding  on  the  assumption  that  the  deed  to  Messenger 
vested  the  legal  title  in  him,  did  the  agreement  which  the 
learned  referee  found  was  made  between  the  defendant  and 
Messenger  create  a  legal  or  equitable  interest  in  the  lots  in 
favor  of  the  plaintiffs?  or  did  it  raise  a  liability  on  the  part  of 
the  defendant  in  favor  of  the  plaintiff  which  can  be  enforoed 
in  this  action  ?  The  referee  finds:  '^  He  (Messenger)  was  told 
by  defendant  that  they  (the  lots)  had  been  sold  for  taxes,  but 
could  be  redeemed;  he  (Messenger)  then  knew  that  David  H. 
Robertson  and  bis  oldest  son  and  daughter  were  dead,  and 
that  the  other  children  were  scattered,  but  living  at  plaoes 
unknown  to  him;  and  after  some  conversation  touching  a 
supposed  interest  of  defendant  in  the  lots  (and  which  is  re- 
ferred to  in  the  deed),  he  said  to  defendant,  'I  will  tell  you 
what  I  will  do:  if  any  of  Mr.  Robertson's  heirs  should  turn  up 
in  distress,  I  will  transfer  this  property  to  you,  providing  you 
will  help  them';  to  which  defendant  said, '  Agreed;  I  will  do 
80 ';  and  when  asked  the  amount,  said  Messenger  named  one 
or  two  hundred  dollars,  that  being  about  the  value  of  the  lots 
when  they  came  to  his  hands." 

On  that  occasion  a  quitclaim  deed  was  made  and  executed 
by  Messenger  to  the  (defendant,  granting  all  his  right,  title,  and 
interest  in  the  lots,  under  which  deed  defendant  holds  the 
same,  for  which  no  actual  consideration  was  paid,  but  the  sole 
consideration  was  the  promise  hereinabove  stated. 

This  action  was  not  brought  to  enforce  the  agreement,  nor 
do  the  findings  show  the  existence  of  facts  creating  a  liability 
under  it.  There  is  no  finding  or  request  to  find  that  the  d^ 
fendant  procured  the  conveyance  to  be  made  by  the  false 
representations  of  himself  or  of  his  attorney.    We  think  the 
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facts  found  do  not  establish  any  liability  on  the  part  of  the 
defendant  to  the  plaintiffs  which  can  be  enforced  in  this  ac- 
tion. As  before  remarked,  the  evidence  given  on  the  trial  is 
not  contained  in  the  record,  and  so  this  court  has  no  means 
of  ascertaining  the  merits  of  the  controversy,  except  as  dis- 
closed by  the  decision  of  the  referee.  For  some  reason,  which 
we  must  assume  was  justi6ed  by  the  evidence,  the  learned 
referee  refused  to  allow  the  defendant  costs,  and  no  costs  were 
allowed  him  at  general  term.  Following  the  views  of  the 
courts  below  upon  the  question  of  costs,  the  defendant  will  be 
denied  them  in  this  court. 

The  judgment  should  be  affirmed,  without  costs. 


Fraudulent  Convetanges,  Rights  or  Parties  to. — A  large  nmnlMr 
of  cases  illustrating  the  principle  that  oonveyances  or  other  tr&nsacfeions  in- 
tended to  defraad  creditors  are  valid  between  the  parties  themaelTes  wiB 
be  found  in  the  monographic  notet  to  Boyd  y,  Barclaif,  34  Am.  Dea  765- 
767,  and  WhUworih  y.  Thomas,  3  Am.  St.  Rep.  727-745.  As  to  the  binding 
effect  of  such  conveyances  on  the  heirs  or  other  privies  of  the  grantor,  see 
page  729  of  the  last-mentioned  note.  If  a  debtor  buys  land,  pa3ring  for  it  wi^ 
his  own  means,  and  with  tly  intent  of  fraudulently  placing  it  beyond  the 
reach  of  his  creditors,  the  land  becomes  subject  to  the  debts  of  the  frandnleot 
grantee,  and  the  right  of  his  creditors  to  have  it  sold  in  payment  of  his  debts 
cannot  be  defeated  by  a  subsequent  voluntary  conveyance  to  his  frandnlent 
grantor:  KeelY.  Larkin,  83  Ala.  142;  3  Am.  St.  Rep.  702.  So  a  contract  by 
which  an  apparent  vendee  agrees  to  sell  the  property  as  his  own,  and  after 
deducting  the  amount  of  certain  loans  and  advances  made  to  the  vendor.  t» 
repay  to  the  vendor  the  excess  of  the  proceeds  of  the  sale,  the  principel 
object  being  to  defeat  the  claims  of  certain  judgment  creditors  of  the  traii^ 
ferrer,  is  fraudulent,  and  no  action  will  lie  by  the  transferrer  or  bis  represent- 
atives to  recover  the  surplus  agreed  to  be  repaid:  Graviar  t.  Oorrafiy,  17  Ijl 
118;  86  Am.  Dec  608. 


Van  Ettbn  v.  Newton. 

[IM  Nkw  Tobk,  HS.] 

Dbmuriiage,  Damages  nr  Nature  of,  Rbooybrablb  vbom  ObiiBiOHim 
WHEN.  —  Where  no  provision  is  made  in  a  bill  of  lading  for  the  pay- 
ment of  demurrage  by  the  consignee,  damages  in  the  nature  of  demur- 
rage may  be  recovered  from  the  consignor  in  case  he  detains  the  vesssl 
for  loading  for  an  unreasonable  time. 

Bill  of  Lading  is  Contraot  whose  Terus  cannot  be  Varied  bt  Parol 
Byidbnce.  —  The  acceptance  of  a  bill  of  lading  by  the  shipper,  with 
knowledge  of  its  contents,  makes  it  a  binding  contract,  and  defines  the 
rights  and  liabilities  of  the  parties  to  it.  The  bill  of  lading  is  both  a 
receipt  and  a  contract.  As  a  receipt,  it  is  explainable  as  between  the 
shipper  and  the  carrier;  but  parol  evidence  is  not  admissible  to  vary  the 
terms  of  that  portion  of  it  constituting  the  contract. 
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0>Nsio nob's  Acceptance  ov  Bill  ov  Lading  Makes  Hoc  Shippxe  when. 
—  When  a  consignor  accepts  a  bill  of  lading  in  which  he  is  named  as 
shipper,  his  acceptance  creates  a  contract  which  fixes  his  relation  as 
snch,  and  imposes  upon  him  the  obligations  which  the  law  has  previously 
declared  to  be  assumed  by  those  entering  into  such  a  contract  The 
fact  that  the  consignee  takes  part  in  the  negotiations  as  to  the  rate  of 
freight  to  be  paid  does  not  constitute  him  the  shipper. 

AcTTON  to  recover  damages  in  the  nature  of  demurrage  for 
the  unreasonable  detention  of  the  plaintiff's  vessel.  Merritt 
Clark's  Sons  purchased  a  cargo  of  coal  from  the  defendants 
on  May  7, 1888,  and  at  the  same  time  directed  them  to  advise 
the  plaintiff  to  call  upon  them  in  relation  to  the  freight  of  the 
cargo.  Merritt  Clark's  Sons  fixed  the  rate  of  freight  The 
plaintiff  called  upon  the  defendants  the  following  day  at  their 
request,  and  informed  him  that  he  did  not  wish  to  take  the 
cargo  unless  it  could  be  promptly  loaded.  They  assured  him 
that  the  coal  would  be  ready  for  loading  on  the  10th  of  May. 
The  first  coal  was  put  in  his  boat  on  the  15th  of  May,  and  the 
balance  of  the  cargo  was  loaded  on  the  17th  of  May.  It  was 
admitted  that  if  the  coal  had  been  ready  for  loading,  the  boat 
could  have  been  loaded  in  five  hours.  Other  fjEtcts  appear 
from  the  opinion. 

De  Lagnel  Berier^  for  the  appellants. 

Nelson  Zabriskie^  for  the  respondent 

Parker,  J.  The  evidence  is  ample  to  support  the  judgment 
rendered,  provided  the  defendants  are  legally  chargeable  with 
any  damages  whatever  by  way  of  demurrage.  That  question 
alone  requires  consideration  on  this  review. 

When  a  bill  of  lading  contains  a  stipulation  for  demurrage, 
the  acceptance  of  the  goods  is  evidence  of  an  aggremeiit  on 
the  part  of  the  consignee  to  pay  both  freight  and  demurrage: 
Jesson  V.  Solly,  4  Taunt  52;   Wegener  v.  Smith,  15  Com.  B.  285. 

But  in  the  absence  of  such  a  stipulation,  it  is  generally  held 
that  the  consignee  is  not  bound  to  respond  in  ^amages  in  the 
nature  of  demurrage,  because,  not  being  a  party  to  the  contract 
in  the  bill  of  lading,  the  contract  implied  from  its  subsequent 
acceptance  by  him  cannot  extend  beyond  the  conditions  upon 
which  its  delivery  is  made  dependent:  Gage  v.  Morse,  12  Allen, 
410;  90  Am.  Dec.  155;  Young  v.  Moeller,  5  El.  <k  B.  755.  A 
delay  at  the  place  of  delivery,  occasioned  by  the  fault  of  the 
consignee,  furnishes  an  exception  to  the  rule:  Ford  v.  Coles- 
worth,  L.  R.  4  Q.  B.  127;  Crawford  v.  Mellor,  1  Fed.  Rep.  68& 
Here  the  direct  contract  of  the  plaintiff  under  the  bill  of  lad- 
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ing  was  with  ibe  defendants,  who  were  the  shippers  of  t]ie 
coal:  Blanchard  v.  Page,  8  Gray,  281,  290,  295.  Merritt  Claik 
ft  Co.,  the  consignees,  were  not  parties  to  it.  The  delay  com- 
plained of  was  not  due  to  any  fault  on  their  part  It  did  not 
occur  at  the  place  of  delivery,  but  at  Perth  Amboj,  where  the 
vessel  was  loaded.  Within  the  rules  alluded  to,  therefore,  the 
eonsignees  were  not  liable,  as  the  bill  of  lading  oootained  no 
stipulation  that  the  consignees  should  pay  demurrage. 

Under  a  contract  of  affreightment  the  shipper  is  liable  (or 
the  freight,  although,  as  in  this  case,  it  provides  for  the  oolleo- 
tion  of  the  freight  from  the  consignee.  The  ship-owner  is  not 
entitled  to  payment  unless  he  performs  his  part  of  the  con- 
tract; and  by  providing  in  the  bill  of  lading  that  the  consignea 
shall  pay,  performance  is  first  secured  by  the  ship-owner,  who 
is  ordinarily  amply  protected,  as  he  has  a  lien  on  the  goods 
carried,  for  the  amount  due  him,  and  a  cause  of  action  against 
the  consignor  in  case  the  consignee  refuses  to  pay  and  bis 
lien  proves  insufficient  or  be  lost. 

The  consignee  in  such  cases,  as  to  payment  of  freight^  being 
treated  as  the  agent  of  the  consignor. 

.  And  if  the  bill  of  lading  provides  for  demurrage  to  be  paid 
by  the  consignee,  the  consignor  is  also  liable  for  its  payment 
in  the  event  that  the  consignee  refuses  to  pay. 

If  it  be  silent  on  the  subject  of  demurrage  in  case  of  deten- 
tion of  the  vessel,  for  loading  by  the  consignor  for  an  unrea- 
sonable tin^e,  damages  in  the  nature  of  demurrage  may  be 
recovered  from  him:  Fisher  v.  Abeel^  66  Barb.  881. 

The  contract  between  these  parties  did  not  provide  for  de- 
murrage^  but  under  it  plaintiff  was  entitled  to  recover  for 
unreasonable  delay. 

There  was  evidence  tending  to  show  such  delay  before  the 
trial  court,  and  it  was  so  found  as  a  fact.  The  general  term, 
on  the  argument  as  well  as  on  the  reargument,  after  eareiiilly 
considering  the  evidence  in  such  respect,  affirmed  the  finding, 
and  it  is  now  controlling.  So  far,  the  discussion  has  pro- 
ceeded on  the  assumption  that  the  bill  of  lading  constitutes 
the  real  contract  of  affreightment,  and  the  conclusion  neces- 
sarily following  from  that  position  is,  that  the  plaintiff's  re- 
covery is  well  founded. 

The  appellants  contend,  however,  that  the  plaintiff  was 
engaged  by  the  consignees  to  carry  the  cargo,  and  therefore 
the  defendants  are  not  liable  under  the  contract,  although  the 
delay  was  unreasonable,  and  wholly  due  to  their  fault 
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His  contention  is  founded  on  evidence  to  the  effect  that 
plaintiff  agreed  with  the  consignee  as  to  the  rate  of  freight, 
and  he  insists  that  it  follows  that  the  defendants  were  not 
liable,  notwithstanding  the  terms  of  the  written  contract  to 
which  they  were  parties. 

A  bill  of  lading  has  a  twofold  character:  1.  That  of  a  re- 
ceipt; and  2.  That  of  a  contract. 

The  receipt  as  between  the  shipper  and  ship-owner  is  ex- 
plainable, but  parol  evidence  is  not  admissible  to  vary  the 
iernns  of  that  portion  of  it  constituting  the  contract:  1  Parsons 
on*  Shipping,  190,  and  cases  cited. 

The  acceptance  of  a  bill  of  lading  by  the  shipper,  with 
knowledge  of  its  contents,  makes  of  that  instrument  a  bind- 
ing contract,  and  defines  the  rights  and  liabilities  of  the  par- 
ties to  it:  Cinelnnaii  etc.  R.  R.  Oo.y.  Pontius,  19  Ohio  St  221; 
2  Am.  Rep.  391;  Gerniania  Fire  Ins.  Co.  v.  Memphis  etc.  R,  R, 
Co.,  72  N.  Y.  90;  28  Am.  Rep.  113. 

Now,  the  defendants  do  not  question  the  acceptance  of  the 
bill  of  lading  with  full  knowledge  of  its  terms. 

The  evidence  fails  even  to  suggest  that  there  was  any  under- 
standing or  expectation  between  these  parties  that  their  rela- 
tions were  to  be  other  than  usually  obtains  between  consignor 
and  ship-owner,  and  such  as  are  evidenced  by  this  contracti 
although,  without  objection,  the  defendants  were  permitted  to 
show  that  the  consignees  suggested  plaintiff  for  the  carrier, 
and  that  they  agreed  with  him  upon  the  price  to  be  paid* 
But  such  acts  are  not  necessarily  inconsistent  with  the  con* 
tract  which  these  parties  made. 

It  is  usual  for  the  consignee  to  pay  the  freight  to  the  ship- 
owner. Ordinarily,  the  bill  of  lading  provides  that  he  shall  do 
it  If  he  be  the  purchaser  as  well  as  the  consignee,  although 
treated,  for  commercial  reasons,  as  the  agent  of  the  consignor 
in  making  payment,  in  practical  effect  the  payment  is  on  his 
own  account}  and  must  necessarily  be  added  to  the  price  paid 
the  consignor  for  the  goods,  in  order  to  determine  the  total 
cost  to  himself.  He  is  therefore  directly  interested  in  fixing 
the  rate  of  freight,  and  it  is  not  unusual  for  him  to  take  part 
in  the  negotiations  for  it.  But  that  fact  does  not  constitute 
him  the  shipper.  The  bill  of  lading  names  the  shipper,  and 
in  this  case  the  defendants  are  so  designated,  and  the  accept- 
ance of  it  by  them  created  a  contract  with  the  plaintiff  that 
their  relation  to  each  other  was  that  of  shipper  and  sbip-owneri 
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and  that  they  would  severally  discharge  the  obligations  which 
the  law  had  previously  declared  vested  on  those  entering  into 
such  a  contract. 

In  The  M.  8.  Bacon  v.  Erie  etc.  Transp.  Co.,  8  Fed.  Rep.  844, 
the  consignee  was  charged  in  damages  for  occasioning  delay 
to  the  ship-owner,  but  it  appeared  that  it  was  also  the  shipper 
of  the  cargo,  "and  hence,  as  a  party  to  the  contract  of  affreight- 
ment, is  accountable  for  any  breach  of  an  obligation  imputed 
by  it";  citing  The  Hyperion,  2  Low.  98. 

The  evidence  to  which  we  have  referred  would  doubtless 
have  been  excluded  had  objection  been  properly  made.  But 
as  it  is  before  us,  we  have  given  it  such  consideration  as  it 
seems  to  merit,  and  have  reached  the  conclusion  that  it  cannot 
operate  to  nullify,  destroy,  or  impair  the  written  contract  sub- 
sequently entered  into  between  these  parties,  by  which  the 
defendants  declared  themselves  to  be,  as  they  doubtless  were 
in  fact,  the  shippers  of  the  cargo. 

The  judgment  should  be  afSrmed, 

Bn.L8  ov  Lading  —  Conolxtsivbnbss  of.  —  Bill  of  lading  im  botb  a  reeeipt 
for  gooda  and  ooatract  to  carry  and  deliver  thems  0*Brien  v.  OUchriit,  84  Me. 
664;  66  Am.  Deo.  676.  So  far  as  ifc  acknowledges  the  receipt  of  goods  and 
states  their  condition,  it  may  be  contradicted,  but  in  other  respects  it  is  inter- 
preted like  other  written  contracts:  Wayland  v,  Motelff,  6  Ala.  430;  39  Am. 
Deo.  336.  This  ease  illnatrates  the  principle  that  in  so  far  as  it  is  a  re - 
oeipt,  it  may  be  controlled  by  parol  evidence.  Other  cases  to  the  same 
point  are:  O'Brien  r.  Oilehrist,  34  Me.  654;  66  Am.  Dea  676;  Portland  Bank 
V.  Stubbs,  6  Mass.  422;  4  Am.  Dec.  161;  Strong  v.  Grand  Tmnk  B,  B.  Co., 
16  Mich.  206;  93  Am.  Dec.  184.  That  a  bill  of  lading  cannot  be  varied  by 
parol,  see  Cox  v.  Peter9on,  30  Ala.  608;  68  Am.  Deo.  146. 

Bills  ov  Ladiko—  Emor  of  Aogsptaxoi  bt  Shippbb.  — The  shipper 
it  bound  to  examine  the  bill  of  lading  and  ascertain  its  contents;  and  if  he 
accepts  it  without  objection,  he  is  bound  by  its  terms,  and  he  cannot  set  np 
ignorance  of  its  contents:  Germania  Fire  Ina,  Co,  ▼.  Memphis  etc  B.  B,  Co,, 
72  N.  T.  90;  28  Am.  Rep.  113;  McMillan  ▼.  Michigan  Southern  etc.  B,  B.  Co.^ 
16  Mich.  79;  93  Am.  Deo.  208.  So,  also,  the  fair  and  honest  aooeptanoe  of  a 
bUl  of  lading  without  dissent  raises  a  presumption  that  all  limitations  con- 
tained therein  were  brought  to  the  shipper's  knowledge:  Merchants  D,  T, 
Co.  V.  Bloch,  86  Tenn.  392;  6  Am.  St  Rep.  847. 

Demurraok.  —  Demurrage,  strictly  speaking,  is  a  sum  of  money  due  and 
payable  by  express  contract  for  the  detention  of  a  vessel  in  loading  or  un- 
loading beyond  the  period  of  time  allowed  for  the  purpose  in  the  contract  of 
affreightment:  Davia  v.  Wallace,  3  Cliff.  123;  Fisher  v.  Aheel,  66  Barb.  381; 
Clfnd'iniel  v.  Tuckerman,  17  Barb.  184;  Morse  v.  Fesant,  2  Keyes,  16;  Cross  v. 
Beard,  26  N.  Y.  85;  Wordin  v.  Bemis,  32  Conn.  268;  86  Am.  Dec.  'J.55.  In 
the  case  of  Davis  ▼.  Wallace,  3  Cliff.  131,  Mr.  Justice  Clifford  said:  **De. 
murrage  is  the  sum  fixed  by  the  contract  of  affreightment  as  a  remuneration 
to  the  ship-owner  for  the  detention  of  the  ship  beyond  the  lay-days  allowed 
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for  loaling  or  nnloading  the  vessel."  And  in  Fislier  v.  Aheel,  66  Barb.  281, 
MuUiii,  P.  J.,  clelivering  the  opinion  of  the  court,  said:  "Demurrage,  prop- 
erly bO  called,  is  the  compensation  provided  for  in  the  contract  of  affreight* 
inent  for  the  detention  of  the  vessel  beyoud  the  time  agreed  on  for  loading 
or  unloading.*'  In  this  country,  however,  and  especially  in  the  United 
States  courts,  the  term  scorns  to  have  a  wider  application,  and  embraces  all 
cases  of  improper  detention  or  delay  of  a  vessel,  and,  while  often,  is  not  al- 
ways regulated  by  contract:  Sprayue.  v.  West,  1  Abb.  Adm.  648;  Fdtkenburg^ 
v.  Clark,  11  R.  I.  278.  The  M,  S.  Bacon  v.  Erie  ds  W.  T.  Co,,  3  Fed.  Rep. 
344;  TU  ApoUon,  9  Wheat.  3G2;  WUliamaon  v.  Barrett,  13  How.  101.  Mr. 
Justice  Story,  in  delivering  the  opinion  of  the  court  in  the  case  of  The  Apol' 
Im,  9  Wheat.  377,  said:  "But  it  is  now  said  that  demurrage  always  arise* 
€x  coiUracht,  and  therefore  cannot  furnish  any  rule  of  compeniation  in  cases 
of  tort.  The  practice  in  courts  of  admiralty  has  certainly  been  otherwise; 
and  the  very  cases  cited  at  the  bar  show  that  no  distinction  has  been  taken 
as  to  its  application  between  cases  of  contract  and  cases  of  tort.  In  truth^ 
demurrage  is  merely  an  allowance  or  compensatiDU  for  the  delay  or  detention 
of  a  vesseL  It  is  often  a  matter  of  contract^  but  not  necessarily  so.  Tho 
very  circumstance  that  in  ordinary  commercial  voyages  a  particular  sum  is 
deemed  by  the  parties  a  fair  compensation  for  delays  is  the  very  reason  why 
it  is,  and  ought  to  be,  adopted  as  a  measure  of  compensation  intases  ex  de* 
lido.  What  fairer  rule  can  be  adopted  than  that  which  founds  itself  upon 
mercantile  usage  as  to  indemnity,  and  fixes  a  recompense  upon  the  deliberate 
consideration  of  all  the  circumstances  attending  the  nsnal  earnings  and  ez» 
panditures  in  common  voyages  ?  It  appears  to  us  that  an  allowance  by  way^ 
of  demurrage  is  the  true  measure  of  damages  in  all  cases  of  mere  detention;, 
for  that  allowance  has  reference  to  the  ship's  expenses,  wear  and  tear,  and 
common  employment.  Every  other  mode  of  adjusting  compensation  would 
be  merely  speculative,  and  liable  to  the  greatest  uncertainties."  And  Betts^ 
J.,  in  Sjn-ague  v.  Weet,  1  Abb.  Adm.  554,  said:  "The  suggestion  that  demur- 
rage can  be  claimed  upon  the  proof  of  express  contract  alone  is' undoubtedly- 
giving  too  narrow  an  effect  to  the  term.  Every  improper  detention  of  a 
vessel  may  be  considered  demurrage,  and  compensation  in  that  name  be  ob- 
tained." 

Demurrage  is  only  an  extended  freight  or  reward  to  the  vessel  in  oompen* 
sation  for  the  earnings  which  she  has  been  improperly  caused  to  lose.  And 
the  liability  for  demurrage  stands  upon  the  same  footing  as  liability  for 
freight:  Hall  v.  Barker,  64  Me.  339;  Sprayue  v.  West,  1  Abb.  Adm.  548;  & 
Am.  &  Eng.  Ency.  of  Law,  542.  Even  where  it  has  been  held  that  strict 
demurrage  can  be  claimed  only  when  provision  is  made  for  it  in  the  contract- 
of  affreightment,  damages  in  the  nature  of  demurrage  have  been  held  to  ba- 
recoverable  by  the  ship-owner  for  an  unwarranted  detention^  through  the- 
fault  of  the  freighter  or  consignee:  WorcUn  v.  BemU,  32  Conn.  268;  85  Am. 
Dec  255;  Lake  v.  Hurd,  38  Conn.  536;  Sjyrague  v.  Went,  1  Abb.  Adm.  548^ 
Western  T,  Co,  v.  Hawley,  1  Daly,  327;  Morse  v.  Pesant,  2  Keyes,  16;  Abbott 
on  Shipping,  13tb  ed.,  270. 

Demurrage  includes  the  hire  and  maintenance  of  the  crew:  Benson  v.  AU 
wood,  13  Md.  20;  71  Am.  Dec.  611.  Wharfage  and  fees  paid  to  watchmen 
are  also  included  in  the  meaning  of  the  term  "demurrage":  Tfie  C,  P.  Bay* 
mond,  28  Fed.  Rep.  765.  Where,  therefore,  demurrage  has  been  allowed,  it. 
is  not  proper  to  allow  for  these  things  as  additional  items  of  damage. 

Liability  tor  Stipulated  Dsmurraqb  Absolute  whkn.  —  If  the  char* 
torar  or  freighter  of  •  veaself  in  the  contract  of  affreightment^  expressly^ 
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4igree8  that  the  vessel  shall  be  loaded  or  unloaded  within  a  specified  nnmber 
of  days,  he  will  be  liable  absolutely  for  any  detention  beyond  that  tioMi 
•even  though  the  delay  is  produced  by  causes  over  which  he  bad  no  oontnl 
whatever:  Ford  v.  CoUaworCh,  L.  &.  4  Q.  B.  127;  Field  r.  Chcue,  Hill  ft  D. 
^:  Crau  V.  Beard,  26  N.  T.  85;  FMer  r.  AheeU  66  Barb.  381;  Skeper 
T.  Puitj,  17  Blatcbf.  36;  Booye  v.  A  Cargo  qf  Dry  Boards,  42  Fed.  Rep.  335; 
Davis  V.  Wallace,  3  Cliff.  123.  In  the  case  of  Ford  v.  CoUtworiK  L.  &.  4 
^Q-  B.  134,  Blackburn,  J.,  delivering  the  opinion,  said:  "We  think  it  firmly 
-eatablished,  both  by  decided  cases  and  on  principle,  that  where  a  par^  has 
either  expressly  or  impliedly  undertaken,  without  any  qualification,  to  do 
anythiDg,  and  does  not  do  it,  he  must  make  compensation  in  damagei^ 
though  the  performance  was  rendered  impracticable  by  some  unforeseen 
cause  over  which  he  had  no  control."  And  Mr.  Justice  Clifford,  in  the  case 
of  Davie  r.  Wallace,  8  Cliff.  131,  said:  "  Where  the  contract  ia,  that  the  ship 
ahall  be  unladen  within  a  certain  number  of  days,  it  is  no  defenso  to  aa 
action  for  demurrage  that  the  over-delay  was  occasioned  by  the  crowded 
atate  of  the  docks,  or  by  port  regulations,  or  governmental  restraints.  De- 
tention of  the  vessel  for  loading  or  discharging  longer  than  the  time  allowed 
"by  the  contract  entitles  the  owner  to  the  stipulated  demurrage,  although  it 
was  impossible  to  complete  the  woi-k  within  that  time,  by  natural  CAnseB.** 
When  there  is  a  provision  for  demurrage  either  in  the  charter-party  or  in  tho 
"bill  of  lading,  that  must  control:  Hall  v.  Barker,  64  Me.  339.  And  soch 
provision  cannot  be  controlled  or  modified  by  usage  or  onstom:  /Xnst  ▼• 
Wallace,  3  Cliffl  123;  The  Olenfinlae,  48  Fed.  Rep.  768. 

Damages  in  Nature  or  Demurraob  Recover  able  without  CoHTKAor 
^HEN. — Notwithstanding  the  absence  of  any  express  agreement  for  do> 
Aiurrage  in  a  contract  of  affreightment^  damages  in  the  nature  of  demurrage 
may  be  recovered  against  the  owner  of  the  cargo^  when  ha  improperly 
detains  the  vessel  beyond  a  reasonable  time  for  loading  or  unloading:  SehM 
T.  Albany  etc,  Co.,  101  N.  T.  602;  Fieifar  v.  Abed,  66  Barb.  881;  dendanUr. 
Tuckermafi,  17  Barb.  184;  Whilehoueev.  HaUUad,  OOHL  OS;  Hoydens.  Wkk* 
more,  74  Me.  230;  The  Af.  S.  Bacon  t.  Sfrie  S  W.  T.  Co.^  8  Fed.  Bep. 
344;  Donaldson  v.  McDowell,  1  Holmes,  290;  and  this  although  l^e  bill  of 
lading  provides  that  the  cargo  is  to  be  discharged  by  the  oonsigneo  with  tiia 
jkssistance  of  the  crew:  Hall  v.  Barker,  64  Me.  339. 

When  the  charter-party  and  bill  of  lading  are  silent  as  to  tho  timo  to  bt 
occupied  in  unloading  a  vessel,  the  contract  implied  by  lam'  is,  that  each  par^ 
will  use  reasonable  diligence  in  performing  that  part  of  the  delivery  which,  by 
the  custom  of  the  port,  devolves  upon  him.  In  such  case,  the  consignee  is 
not  in  default  whilst  the  landing  of  the  cargo  is  rendered  impossible  by  causes 
over  which  he  has  no  control:  Foid  v.  Cotesworth,  L.  R.  4  Q.  B.  127; 
Tfvt  Norman,  16  Fed.  Rep.  879;  Davidson  v.  Four  Hundred  Tons  of  Iron  Ors^ 
18  Fed.  Rep.  94;  Fu^  v.  One  Hundred  and  Fifty  Tons  qf  Brown  Sione,  20 
Fed.  Rep.  201;  Addicks  v.  Three  Hundred  and  Fifty-four  Tons  of  Oruds 
Kninite,  23  Fed.  Rep.  727.  Where  a  consignee  unloads  a  vessel  from  only 
one  hatch  at  a  time,  thus  causing  unreasonable  delay,  the  ship-owner  is 
on  titled  to  demurrage:  Mitchell  v.  Laydon,  10  Bias.  527.  Where  a  consignee 
of  a  vessel  sends  her  to  a  wharf  so  crowded  that  she  cannot  discharge  within 
the  time  limited  in  the  charter-party,  he  will  be  liable  for  the  detentioni 
Williams  v.  Theobald,  8  Saw.  445.  A  consignee  who  fails  to  furnish  a  wharf, 
thus  compelling  the  vessel  to  discharge  by  lighters,  will  be  liable  for  the  delay 
•iMMMHrt*^^  ^'^ctator,  30  Fed.  Rep.  637.  And  so^  generally,  where  he  fails 
-to  furnish  a^roper  wharf  or  suitable  place  for  discharging  the  ofirgot  (Hmiri 
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T.  Merchant,  IS  Fed.  Rep.  551;  B<noen  r.  Decker,  18  Fed.  Rep.  751;  Chronstadt 
T.  \rUJu)ff,  21  Fed.  Rop.  253;  The  Swallow,  27  Fed.  Rep.  316.  A  consigne«^ 
who,  by  the  custom  of  ihe  port^  is  boaad  to  find  a  berth  for  the  veetel  to  dU- 
cliarge  at  will  be  liable  for  the  delay  caosed  by  hie  refusal  to  do  sos  Terje^ 
son  V.  CarUr^  9  Daly,  193;  Clayton  ▼.  F<mr  Hundred  and  Ten  Ton»  of  Coal, 

20  Fed.  Rep.  799.  And  the  vessel  is  Dot  bound  to  enter  upon  a  struggle  with- 
other  vessels  for  the  poesession  of  the  berth,  or  upon  a  raoe  to  obtain  it: 
Ciayion  v.  Four  Hundred  and  Ten  Tons  qfOoal,  20  Fed.  Rep.  799.  If,  througb^ 
the  mistake  of  the  charterer,  a  delay  ooonrs  in  loading  or  discharging  the 
cargo,  he  will  be  liable  therefor:  The  Pktro  O.^  88  Fed.  Rep.  148;  Creighton- 
▼.  Dilka,  49  Fed.  Rep.  107.  In  the  former  of  these  cases,  the  charterer,  hj 
mistake,  fixed  too  early  a  day  for  the  arrival  of  the  ship.  In  the  latter,  a. 
delay  was  caused  by  an  employee  of  the  charterer  erroneously  pointing  out 
some  iron  as  a  part  of  the  cargo  to  be  taken  aboard,  and  which  had  to  be  un- 
loaded  again  when  the  mistake  was  discovered.  And  the  owner  of  a  cargo> 
who  unreasonably  delays  unloading  a  vessel  after  her  arrival  at  the  desig- 
nated wharf  is  liable  to  the  owner  of  the  vessel  for  demurrage^  although  by 
tha  terms  of  his  purchase  the  vessel  was  employed  and  the  freight  paid  by 
the  shipper:  Oraxrford  v.  Melior,  I  Fed.  Rep.  638.  So,  too,  where  a  consigner 
improperly  detains  a  vessel  from  going  to  aea,  he  is  liable  to  the  owner 
of  the  ship  for  his  special  damages:  Bixby  v.  Bennett,  8  Daly,  225.  A  char* 
terer  is  Ixyind  to  do  all  he  can  to  get  a  proper  clearance  for  the  vessel,  and  if 
by  his  mistake  or  neglect  the  custom-house  officers  delay  the  vessel,  he  will 
be  liable  for  the  damages;  Rumball  v.  Puig,  34  Fed.  Rep.  665;  Snow  v.  Three 
Hundred  and  Fyfty  Tone  cf  Mahogany  and  Cedar,  46  Fed.  Rep.  129.  In  the 
absence  of  any  stipulation  in  the  charter-party  or  bill  of  lading  as  to  the 
time  within  which  a  berth  shall  be  provided  for  a  ship  after  her  arrival,  it 
mnst  be  provided  within  a  reasonable  time,  or  within  such  time  as  the  cus- 
tom of  the  port  provides.  According  to  the  custom  of  the  port  of  New  York, 
this  time  is  twenty-four  hours:  Henley  v.  Brooklyn  Ice  Co,,  14  Blatchf.  522; 
The  Z.  L,  Adams,  26  Fed.  Rep.  655;  The  Nether  Holme,  50  Fed.  Rep.  484. 
When  an  accessible  dock  has  been  designated,  it  is  the  duty  of  the  vessel 
to  use  reasonable  means  to  get  to  it;  but  if,  a  delay  takes  place  at  the  request 
of  the  consignee,  he  takes  upon  himself  the  risks  incident  to  change  of 
weather,  and  is  liable  for  demurrage  if  the  discharge  is  not  effected  within 
the  time  stipulated  in  the  bill  of  lading:  The  Henry  Stdton,  26  Fed.  Rep.  023. 
If,  w!:cii  the  master  reports  his  arrival,  th  consignee's  wharf  is  inaccessible 
cm  account  of  ice  and  lack  of  water,  and  the  master  thereupon  goes  to  the 
only  accessible  wharf,  and  notifies  the  consignee,  the  latter  will  be  liable  for 
the  delay,  if  he  refuses  to  accept  the  cargo:  Cheats  v.  Meredith,  I  Holmes^ 
600.  But  if  the  consignee  names  a  suitable  wharf,  and  directs  the  master 
how  to  get  there,  but  the  latter  takes  a  different  way  of  getting  there,  and 
In  doing  so  grounds  his  vessel,  causing  delay,  the  consignee  will  not  be 
liable  for  demurrage:  HoUoioay  v.  Laney^  S7  Fed.  Rep.  877.  A  master  who 
■elects  an  nnsnitable  place  for  nnloading  his  vessel,  the  consignee  having  no 
power  to  select,  cannot  maintain  a  claim  for  demurrage:  Teilman  r.  Block,. 

21  Fed.  Rep.  349.  If  a  roaster  runs  the  risk  of  there  being  a  sufficient  depth 
of  water  at  a  certain  wharf  to  enable  him  to  unload  there,  and  it  turns  oat 
that  he  was  mistaken,  and  delay  results,  he  cannot  recover  domnrrage:  One 
Hundred  Tons  qf  Coal,  14  Fed.  Rep.  878;  Brudge  v.  Two  Hundred  amd 
Twenty  Tons  qf  Fkik  Scrap,  5  Hughes  0.  (X  141.  And  a  ship  cannot  recover 
demurrage,  where  she  fails  to  prooeed  promptly  to  a  dock,  which  is  not 
ahowa  to  bo  too  otowdsd  to  permit  her  to  nnload:  Bwam  r.  Trsdsgar  Cia,  i 
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Haghes  C.  C  401.  A  vessel  is  not  ready  to  disch&rge  which  refuses  to  go  to  » 
reasonable  place  to  deliver  her  cargo,  and  demarrage  cannot  be  claimed,  for 
each  a  delay:  Rag  ▼.  One  Block  of  Marble^  19  Fed.  Rep.  525.  Nor  eaa 
^emarrasire  be  allowed  in  a  case  where  the  detention  of  the  TeBsel  is  dae  in 
part  to  the  failure  of  the  ship  to  snpply  necessary  buckets  and  men*  and  in 
part  to  the  failure  of  the  consignee  to  furnish  suitable  lighter^  where  that 
was  the  only  practicable  mode  of  unloading:  The  Scandinavia,  49  Fed.  Rep. 
€58.  When  delay  is  caused  by  the  illegal  acts  of  the  master  of  a  vessel  in 
violating  the  revenue  lawn,  he  cannot  recover  demurrage:  BlweU  v.  Skitid^p 
8  Htm,  73.  And  if  a  master  of  a  vessel  sees  fit  to  stay  in  port  after  he  has 
discharged  his  cargo,  in  order  to  settle  a  dispute  in  reference  to  demurrage^ 
he  is  not  entitled  to  demurrage  for  such  stay:  Sleeper  v.  Pttig^  10  Ben.  181. 

BuEDBy  ov  Proof  in  Absbncb  or  Stipulation  tor  Dkmubeaox.  — When 
the  contract  of  affreightment  is  silent  on  the  subject  of  demarrage,  the  bnr- 
den  of  proof  is  upon  the  party  claiming  demarrage  to  show  some  negligenoa 
on  the  part  of  the  consignee  or  owner  of  the  cargo,  or  that  he  exceeded  sooM 
customary  period,  which,  by  implication,  is  a  part  of  the  contract:  The  H^ 
jMirhn'e  Cargo,  2  Low.  93;  Tha  Schmidt,  27  Fed.  Rep.  671;  Leve^  ▼.  A  Cargo 
</  Wooden  Postn,  34  Fed.  Rep.  917;  The  Mary  Riley  ▼.  Three  Thaueamd  RaU^ 
ro<id  Ties,  33  Fe<l.  Rep.  254;  RUry  v.  A  OarffO  qf  Iron  Pipet^  40  Fed.  Repw 
aOo;  Bellatty  v.  Curlia,  41  Fed.  Rep.  479. 

Waiting  roR  Turn,  Detention  bt,  doks  not  Entitlb  to  DIuurbaom. 
—  In  the  absence  of  any  piovision  for  demurrage  in  the  contract  of  affreight- 
tneiit,  a  delay  in  unloading  a  vessel,  resulting  from  her  being  compelled  to 
wait  for  her  turn  to  unload,  does  not  entitle  her  to  claim  demurrage,  if  the 
unloatling  is  done  in  a  reasonable  time.  The  owner  of  the  cargo,  ia  such  a 
case,  is  liable  only  for  a  deteuticm  caused  by  his  own  act,  and  not  by  the  acts 
of  those  over  whom  he  has  no  control:  Cross  v.  Beard,  26  N.  Y.  85;  Fisher  v. 
AbeeK  G6  Barb.  381;  Wordin  v.  Bends,  32  Conn.  268;  85  Am.  Dec.  255;  Weaver 
v.  Wtdton,  1  Flip.  441;  T/ie  Clover,  1  Brown  Adm.  166;  One  Hundred  and 
Seventy 'Jive  Tons  of  Coal,  9  Ben.  400;  TU  if.  5.  Bacon  v.  Erie  tk  W,  T.  O^ 
3  Fed.  Hep.  344;  Finney  v.  Grand  Trurdc  R'y  Co.,  14  Fed.  Rep.  171;  Fish  ▼. 
One  Hundred  and  Fifty  Tons  qf  Brown  Stone,  20  Fed.  Rep.  201;  Cratqford  ▼. 
Jestup,  24  Fed.  Rep.  303;  The  Mary  Riley  v.  Three  Thousand  Railroad  Ties,  38 
Feil.  Rep.  254;  BelUUty  v.  Curtis,  41  Fed.  Rep.  479;  BartleU  v.  A  Cargo  </ 
Ltnnber,  41  Fed.  Hep.  890.  But  under  a  general  charter  for  "  a  cargo  of  ootil^^ 
the  charterers  of  a  vessel  cannot  keep  a  vessel  waiting  for  a  special  kind  of 
fielectcil  coal  without  rendering  themselves  liable  for  the  delay:  Suxm  v.  /Cm 
Hundred  and  Fifty  Tons  qf  Reserve  Coal,  35  Feci  Rep.  307. 

Consigneb,  LiABii.Tiy  OF,  FOR  Dkmurraob.  —  When  the  contract  of  af- 
freightment coiitaiiid  uo  provision  for  the  payment  of  demurrage,  the  com- 
nioii-Iaw  courts  have  generally  held  that  the  consignee  is  noc  bound  to  pay 
ilu!]iurragc:  Gat/e  v.  Morse,  12  Allen,  410;  90  Am.  Dec.  155;  Toung  v.  Most' 
l^r,  5  El.  &  B.  755;  Smith  v.  Sieveking,  5  El.  &  B.  589;  CJiappel  v.  Com/ori,  10 
Com.  B.,  N.  8.,  802.  Bat  when  the  liiU  of  lading  contains  a  stipulation  for 
demiirra.4e,  either  expresnly  or  by  reference  to  the  charter-party,  the  accept- 
ance of  the  gouils  is  held  to  be  evidence  of  an  agreement  by  the  consignee  to 
pay  deiuiirra^e:  (Jdje  v.  Morjie,  12  Allen,  410;  90  Am.  Dec.  165;  C^st  v, 
B<>r'l,  20  N.  Y.  So;  SuUon  v.  Honsdnnc  R'y  Co.,  45  Fed.  Rep.  307;  Fulken- 
burjv.  ('lark,  11  R.  I.  "JTS;  Donaldson  v.  McDomll,  1  Holmes,  i!90;  Jesstm 
v.  Solly,  4  Taunt.  52;  ^f'„.h  v.  Rohn-t.^,  6  Dowl.  k  L.  460;  Werjener  v.  Smith, 
15  Com.  B.  285;  Cawtkron  v.  Tricl^ctt,  15  Com.  B.,  N.  a»  754.     And  a  biU 
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of  larlingin  which  the  words  '*and  all  other  conditions,**  as  per  charter-party, 
follow  the  expression  "on  paying  freight,"  or  "paying  for  the  said  goods," 
or 'similar  expressions,  imports  a  liability  on  the  part  of  the  cousignoe  of 
goods  under  the  bill  of  lading  to  pay  the  demurrage  stipulated  for  by  the 
terms  of  the  charter-party  to  which  it  refers:  Porteus  v.  Wat7iey,  L.  R.  3 
Q.  B.  D.  534;  Smith  v.  Sieving,  8  El.  &  B.  9&5;  Wejener  ▼.  Smith,  15  Com. 
H.  285.  But  in  the  caaie  of  CourUy  of  Lancaster  v.  Sharp,  L.  R.  24  Q.  R  D. 
158,  where  the  consignees,  who  were  agents  of  the  shipper,  informed  the 
ship-owner  before  the  arrival  of  the  vessel  that  they  would  not  pay  the  de- 
murrage, it  was  held  that  they  were  not  liable  therefor. 

CoLLiaioir,  DsMU&BAOB  FOR  Vbsskl  INJURED  BT.  —  A  ship-ownor  whose 
▼essel  has  been  injured  by  collision  is  entitled  to  demurrage  for  the  time 
daring  which  she  has  been  undergoing  repairs:  The  Steamer  Baltic,  10 
Ben.  631;  New  Haven  8.  B,  Co,  v.  The  Mayor,  36  Fed.  Rep.  716;  William- 
son ▼.  Barrett,  13  How.  101;  The  Baltimore,  8  Wall.  377.  And  the  rate  of 
demurrage  provided  in  the  charter-party  of  the  injured  vessel  will,  in  all 
save  exceptional  cases,  be  adhered  to  in  determining  the  damages  suffered 
by  the  delay  while  she  was  undergoing  repairs:  The  Silica  v.  The  Lord 
Warden,  30  Fed.  Rep.  845.  In  the  absence  of  a  market  value  for  the  use  of 
Yessels,  the  value  of  such  use  to  the  owner,  in  the  business  in  which  she  was 
engaged  at  the  time  of  the  collision,  is  a  proper  basis  for  estimating  the  dam- 
ages for  her  detention:  The  May-flower,  I  Brown  Adm.  376.  And  in  the  case 
of  The  Sunny^de^  1  Brown  Adm.  415,  where  the  tug  injured  by  the  collision 
was  at  the  time  a  member  of  an  association,  it  was  held  that  the  dividends 
fMiid  by  the  association  during  the  time  she  was  laid  up  for  repairs  formed  a 
proper  basis  for  computing  the  demurrage  to  which  she  was  entitled. 

Illegal  Seizure  or  Vesset^  Dbmubraqe  in  Case  of.  —  Where  a  vessel 
has  been  illegally  seized  or  captured,  and  has  been  restored  to  her  owner 
after  detention,'  demurrage  is  allowed  upon  the  same  principle  as  in  oases  of 
collision:  The  AfoUon,  9  Wheat  362. 

Measure  of  Damages.  — In  estimating  the  amount  of  damages  resulting 
from  the  detention  of  a  vessel,  the  sum  stipulated  in  the  charter-party  as  de- 
murrage is  generally  the  measure  of  the  damages:  5  Am.  &  Eng.  Ency.  of 
Law,  548;  Abbott  on  Shipping,  13th  ed.,  269;  Moorsom  v.  Bell,  2  Camp.  616| 
Benwn  v.  Atwood,  13  Md.  20;  71  Am.  Dec  611;  CreiglUon  v.  Dilke,  49  Fed. 
Bep.  107. 

Lay- DATS,  Ck)MMBNCEMENT  OF.  — Lay-days  are  the  days  specified  in  a 
contract  of  affreightment,  which  the  charterer  of  a  vessel  is  permitted  to  de» 
tain  her  for  loading  or  unloading  without  incurring  liability  to  pay  demur- 
rage. The  English  doctrii)o  in  reference  to  the  commencement  of  lay-days 
is  thuA  stated  by  Brett,  L.  J.,  delivering  the  opinion  of  the  court  mNeUon  v, 
Dahlf  L.  R.  12  Ch.  Div.  5S1:  "If  the  place  named  be  of  the  larger  deserip- 
tion,  as  a  port  or  dock,  the  notice  may  be  given,  though  the  ship  is  not  then 
in  the  particular  part  of  the  port  or  dock  in  which  the  particular  cargo  is  to 
be  I'taded;  but  if  the  place  named  is  of  the  more  limited  description,  the 
notice  cannot  be  given  ujitil  the  ship  is  at  the  named  pl.ice,  though  the  ship 
is  in  the  port  or  dock  in  which  the  named  place  is  situated."  See  also  Brovm 
▼.  Johnson,  12  Mees.  &  W.  331;  NitUen  v.  Wait,  L.  R.  16  Q.  B.  D.  67;  Pey 
fmin  V.  Dreyjus,  L.  R.  24  Q.  B.  D.  152.  The  American  cases  hold  that  an. 
Ips-;  the  charter- ])arty  or  bill  of  lading  manifest!}  a  contrary  intention,  the 
sMiMilated  lay-days  do  not  be^in  to  run  as  against  the  consignee  until  the 
Vessel  has  arrived  at  her  berth,  or  otlier  usual  and  customary  place  for  load* 
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Ing  or  nnToading,  ftod  is  in  aetaal  raadineBt  to  diaektfgt  ber  ou^  in 
•Doe  with  her  legal  obligations:  OrmukuU  ▼.  WUUm^^  15  Fad.  Rep. 
Matutm  r.  New  York  etc  ffy  Oo.,  31  Fed.  Rep.  297;  Hodgdom  ▼.  Nem 
HoMtn.  A  H.  R,  i?.  Ca,  46  Conn.  276;  33  Am.  Kep.  21;  Ayltoard  v.  SmUK  ^ 
Low.  192. 

Risks  Assumed  bt  CHAsrasBB  attbb  Vbssbl  Rbaghbb  Placb  of^  Dia- 
OHAROB.  —  When  a  given  nnmber  of  days  is  allowed  to  the  oharterer  of  » 
▼essel  for  nnloading  her,  there  is  a  oontract  implied  on  his  part  tha^  from 
the  time  when  the  vessel  reaches  her  osnal  place  of  dischai^e,  1m  will  take 
the  risk  of  any  ordinary  vicissitades  that  may  occur  to  prevent  him  from  re- 
leasing her  at  the  expiration  of  the  lay-days:  TVou  ▼.  Bffen,  L^  Bk  1  (^  B.  D. 
244;  Randall  v.  Lynch,  2  Gamp.  352;  Lear  ▼.  Yates^  8  Tannk  387;  Bromm  r* 
Johnson,  10  Mees.  k  W.  331. 

Words  abd  Phrasbs,  Constbuotiob  op. — The  word  "dtreo^"*  in    a 
eharter-party,  means  that  the  vessel  shall  take  a  direot  coarse  to  her  port  of 
destination,  without  deviation,  or  undue  or  unreasonable  delay:   7%e  Onraj^ 
6  Blatchf.  533.     "  Dispatch  **  means  without  delay.     A  oharterer  who  stipu- 
lates for  dispatch  in  dischiirging  takes  all  the  risk  of  being  able  to  effect 
such  a  discharge;  and  if  he  detains  the  vessel  unduly,  ha  must  pay  de- 
murrage: Sleeper  v.  Puig,  17  Blatchf.  36.     Under  a  oharter  providing  for 
"quick  dispatch  "  in  discharging,  the  charterer  is  liable  for  demurrage,  when 
the  vessel,  owing  to  the  crowded  condition  of  the  port,  is  delayed  in  procur- 
ing a  berth,  notwithstanding  the  custom  of  the  port  allowing  twenty-four 
hours  after  notice  before  commencing  to  receive  cargo:  Dcofie  ▼.  WcUlace,  S 
Cliff.   123;  Tfioeher  v.  Boston  (7.  L,  Co.,  2  Low.  361;  BjorkquiH  t.   Oertnin 
Steel  BaU  Crop  Ends,  3  Fed.  Rep.  717;  MoU  ▼.  Frost,  47  Fed.  Rep.  82;  aleo^ 
when  there  is  a  delay  in  giving  seoarity  for  the  payment  of  the  freight:    The 
Dixie,  46  Fed.  Rep.  403.     "Customary  quick  dispatch"  in  unloading  sugar 
requires  the  use  of  platform  scales  upon  which  the  sugar  oan  be  weighed  as 
delivered,  and  such  scales  must  be  furnished  by  the  charterer,  although  tke 
weighing  is  done  by  the  government:  Smith  v.  Harrison,  50  Fed.  Rep.  565. 
**  Running-days  "  are  all  days  upon  which  the  ship  could  run:   Cochran  ▼• 
BUberg,  3  Esp.  121.     Where  the  word  **  days,"  simply,  is  used,  running-dayu 
are  meant,  unless  there  is  some  special  custom  to  the  contrary:   Bromm  ▼• 
Johnson,  10  Mees.  &  W.  831.    The  words  "  providing  for  demurrage  for  every 
day,  day  by  day,"  in  a  charter-party,  are  to  be  construed  as  running-day% 
Bnd  not  working-days,  and  all  days  are  to  be  counted,  including  Sundays  aad 
holidays  and  rainy  days:   TJie  Oltif,  19  Fed.  Rep.  459.     But  Sundays  and 
holidays  are  not  connted  when  the  charter-party  provides  for  ''customary  dis-> 
patch  **  in  discharging:  Oates  v.  Byan,  37  Fed.  Rep.  154.    Nor  is  Sunday  te 
be  counted  when  the  vessel  could  not  have  got  out  of  port  before  Monday: 
W/ulehowe  v.  HaUtead,  90  IlL  95.     And  a  master  of  a  vessel  is  not  bound  te 
allow  cargo  to  be  loaded  at  night  or  on  Sundays,  in  the  absence  of  an  agree- 
ment:  Creighton  v.  Dilhs,  49  Fed.  Rep.  107.    *'  Workin.;-(lays  "  do  not  include 
Sundays  or  holidays:  Brown  v.  Johnson,  10  Mees.  &  W.  .^31;  Thiisr,  Bytr*, 
12  Q.  B.  Div.  244.     "  Rainy  days  **  are  only  those  days  on  which  the  rain  falls 
to  such  an  extent  as  to  interfere  with  the  execution  of  the  work  with  con- 
renieuce  and  safety:  Balfour  v.  WiVdns,  5  Saw.  489.    But  by  usage,  in  the 
■alt  trade,  rainy  weather  is  deducted  from  the  tiflM  allowed,  because  salt 
•annot  be  removed  without  damage  during  such  weatheri  Honge  v.  Woodruff 
19  Fed.  Rep.  136.     Where  a  charter-party  excludes  from  the  computation 
of  the  time  of  loading  any  time  lost  by  droughts,  floods,  storms,  and  any  ex- 
traordinary  ooourrences  beyond  the  control  of  the  oharterer,  the  bhijj-uwa.r 
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is  not  entitled  to  deranrrage  for  delay  cansed  hy  droughts  or  floods  in  th« 

streams  or  riyers  which  are  the  eoarce  of  supply  of  the  cargoes:  Palerwn  v. 

Dahin^  81  Fed.  Rep.  682;  Sorensin  v.  Key>er,  48  Fed.  Hep.  117.     But  ths 

drought  exception  does  not  apply  to  previous  droughts  in  the  Btreams  dowi^ 

which  the  eargo  is  floated,  making  a  scarcity  in  the  market^  and  preventing 

the  securing  of  a  cargo:   The  India,  49  Fed.  Rep.  76.    The  wedging  in  of 

lighters,   and  the  consequent  delay  in  discharging  a  vessel,  are  results  of 

** frosty**  'within  the  meaning  of  an  exception  in  a  charter-party:  Aalhobn  v. 

jmI  CiJtrgo  qf  Iron  Ore^  23  Fed.  Rep.  620.    A  clause  in  a  charter-party  that 

"  dnring  obstruction  of  the  navigation  by  ioe,  the  lay-days  are  not  to  be 

eonnted,**  applies  to  such  obstruction  as  prevents  ths  loading  of  the  vessel 

as  well  as  to  such  as  prevents  her  from  going  to  sea:  Ladd  v.  WtUon,  L 

Cranch  O.  O.  298L 

JjtxK  FOB  UuiURBAOS.  — The  ship-owner  has,  in  admiralty,  a  lien  for  de» 
mnrrage  upon  the  cargo^  which  may  be  enforoed,  avsn  though  demurrage  is 
not  expressly  stipulated  for  in  the  bill  of  lading  or  eharter-party.  And  this 
lien  may  be  enforced  by  proceedings  in  rem:  Tlte  Hyperkm't  Ccargo^  2  Low. 
93;  Hawgood  v.  One  Thousand  Three  Hundred  and  Ten  Tone  qfCoal,  21  Fed. 
Rep.  681.  But  when  no  notice  of  any  oUdm  or  lien  for  demurrage  is  made  at 
the  time  of  the  delivery  of  the  cargo^  nor  before  the  oommenoement  of  the 
suit  to  recover  demurrage^  no  action  is  rem  can  be  maintained:  RUeif  r.  A 
Cargo  qf  Iron  Pipee^  40  Fed.  Rep.  606;  The  GiuUo,  84  Fed.  Rep.  909. 

MiscxLLABKoafl.  — Demurrage  may  be  rooovered  for  the  detention  of  ^■ 

yacht  by  a  wrongful  act^  at  the  market  rate  of  such  oraft^  although  she  was 

never  let  for  hire^  and  no  snbstifcute  was  employed  by  her  owner  during  the 

time  of  such  detention.    The  amount  of  such  demurrage  may  be  determined 

by  the  testimony  of  those  engaged  in  chartering  yachts:   The  Lagonda,  44 

Fed.  Rep.  367.    Where  neither  the  charter-party  nor  the  bill  of  lading  oon- 

tains  any  exception  of  strikesi  the  freighter  will  be  held  liable  for  demurraga 

caused  by  a  strike,  although,  by  the  custom  of  the  port^  the  ship-owner  and 

the  consignee  Jointly  unloaded  the  vessel,  and  the  men  of  both  went  on 

strike:  BudgeU  v.  Binnmgion,  L.  R.  1  Q.  B.  (1891).    If  a  charterer  of  a 

vessel  has  no  agent  at  the  port  of  destination  to  whom  the  master  can  give 

notice  on  his  arrival,  the  charterer  will  be  liable  for  demurrage  from  the  time 

of  her  actual  readiness  to  discharge  the  cargo:  HaUon  v.  De  Bekiumnran,  26 

Fed.  Rep.  780.    If  a  vessel,  being  unable  to  complete  her  lading  in  port  ow* 

ing  to  lack  of  water,  goes  outside  to  oomplete  her  cargo,  and  the  charterer 

refuses  to  load  her  there^  he  will  be  liable  for  demurrage:  Belmont  v.  Tyeon^  8 

Blatchf.  530.     Where  a  charterer  stipulates  in  the  bill  of  lading  for  a  certain 

'4epth  of  water  at  a  berth,  the  ownet  is  entitled  to  demurrage  for  the  delay 

resulting  from  a  lack  of  that  depth  of  water:  Button  v.  Houeatonk  R*y  Co., 

46  Fed.  Rep.  607.    Ths  arrest  and  detention  of  a  vessel  by  legal  process  in  a 

suit  in  rem^  which,  although  unfounded,  is  not  maXa  Jldee,  does  not  entitls 

the  owner  to  demurrage:  Portland  Skipping  Co,  v.  T/ie  Alex.  Gibson,  44  Fed. 

Rep.  371.     A  daim  for  demurrage  against  a  cargo  will  be  allowed  for  delay 

caused  by  the  issuance  of  attachments  against  it:   The  MaUa,  84  Fed.  Rep. 

144.    A  delay  caused  by  the  failure  of  the  charterer  of  a  vessel  and  her 

>BAater  to  agree  in  the  selection  of  a  stevedore,  where  the  contract  calls  for 

the  employment  of  a  stevedore  satisfacloij  to  both,  does  not  give  a  rigM  ta^ 

claim  demurrage:  ForOaml  Shipping  Oi^  ▼•  f%e  Alta.  Qibem^  44  ML  Bif^ 
371. 
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Southard  v.  Curlby. 

[1S4  Nbw  Yoec,  14a.] 
BlfORMATIOir  OF  COHTBACT,  DeORM  OF  PrOOF  NbOBSRAKT  IV  AonOV  W9^ 

—la  an  action  to  reform  a  writtoa  oontraot  oa  the  groond  thatp  o'raV 
to  a  mlitakOb  it  fails  to  ezpreaa  the  agroement  whioh  tho  partiea  taft 
aotnally  madob  it  ia  iaottmbent  npoB  the  party  aUoginn  tho  miftrV*'  te 
elearljr  eatablkh  it  by  eatiafactary  proola,  hat  he  is  net  boand  to 
liih  the  mUtake  beyond  •  reasonabU  donbtb  It  ia  nol^  therefof^ 
in  an  action  apoa  a  oontraot^  in  whioh  tha  anawer  aota  up  a  ""g**"^  aad 
aaks  for  a  reformation  thereof  for  tha  ooort  to  refoaa  to  ohargo  fka  joy 
*'that  the  bnrden  of  proof  ia  on  the  defendant  to  aatiBfy  tho  Jvy,  b^ 
yond  a  reasonable  doabt»  that  there  was  a  motoal  "»^*nfrir  in  this  omm.* 

Homee  Beeor^  Jr.^  for  the  appellant. 
Charlei  N.  Morgan^  for  respoodent  Curley. 
Kohn  and  Rucl^  for  raepondeot  Brosnaa. 

Parker,  J.  This  action  was  instituted  for  the  pnxpoee  of 
recovering  the  damai^es  which  the  plaintiff  claims  to  have 
•Dstained  by  reason  of  a  breaohi  by  the  defendants,  of  the  fol- 
low tng  agreement: — 

^September  10, 1889. 

**!,  C.  H.  Southard,  of  Baldwins^  Queens  County,  New 
York,  agree  to  sell  to  John  J.  Curley  and  J.  M.  Brosaan,  of 
Boekawajr  Beaoh,  Long  Island,  said  county  and  state,  all 
[here  *  follows  a  deseription  of  the  property  in  question],  for 
the  sum  of  thirty-one  thousand  dollars,  to  be  paid  at  thirty 
or  sixty  days  from  date  of  this  agreement;  and  I  hereby  ac- 
knowledge the  receipt  of  check  of  one  hundred  dollars  from 
John  J.  Curley  and  J.  M.  Brosnan,  both  of  Bockaway  Beach, 
New  York.  0.  H.  Southaiu>. 

^Signed  and  delivered  in  the  presence  of — 
^  J.  M.  Brosnan  and 
•*JoHN  Curley." 

The  property  described  in  the  agreement  was  a  portion  of 
the  Mammoth  Hotel,  at  Bockaway  Beach. 

The  answer  averred  the  purchase  of  the  building,  by  the 
plaintiff,  of  the  owners  of  the  land  on  which  the  building  was 
located;  the  securing  of  an  option  by  the  defendants  to  pur- 
chase the  premises  from  the  owners  within  a  given  period; 
their  desire  to  secure  an  option  for  the  purchase  of  so  much  of 
the  hotel  buildings  as  remained  standing;  and  that  the  agree- 
ment which  they  in  fact  made  with  the  plaintiff  was  to  pay 
him  one  hundred  dollars  for  an  option  to  purchase  the  build* 
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ing  within  thirty  or  sixty  days  for  the  sum  of  thirty-one  thoo- 
eaiid  dollars,  but  the  defendant  Brosnan,  in  the  haste  of 
drafting  the  memorandum  of  agreement,  omitted  to  inserl 
tbat  the  sale  was  optional  with  the  defendants. 

The  answer  demanded,  among  other  relief,  that  the  writiog 
be  BO  reformed  as  to  express  the  true  meaning  of  the  parties. 
No  exceptions  were  taken  to  the  admission  of  testimony. 
Bat  an  exception  was  taken  to  the  refusal  of  the  oourt  td 
direct  a  verdict  in  favor  of  the  plaintiff,  at  the  close  of  the 
case,  and  the  appellant  urges  that  an  error  is  thus  presented. 
We  do  not  so  regard  it    The  issue  presented  by  the  plead- 
ings permitted  the  introduction  of  testimony  tending  to  show 
that  the  writing  relied  on  by  the  plaintiff  did  not  state  the 
agreement  which  the  parties  made. 

On  the  trial,  evidence  tending  to  establish  the  allegations  of 
the  answer  in  such  respect  waft,  without  objection,  introduced, 
and  without  stopping  to  recite  it,  it  is  sufficient  to  say  that  it 
would  support  a  decree  so  reforming  the  writing  as  to  provide 
tbat  the  one  hundred  dollars  was  paid  for  the  right  to  pur- 
chase the  property  described  within  the  period  provided,  and 
for  the  sum  named. 

The  denial  of  plaintiff's  motion  to  direct  a  verdict,  there- 
fore, was  not  error. 

No  exception  was  taken  to  the  charge  of  the  court,  but  the 
plaintiff  requested  the  court  to  charge  ^Hhat  the  burden  of 
proof  is  on  the  defendants  to  satisfy  the  jury,  beyond  a  rea* 
Bonable  doubt,  that  there  was  a  mutual  mistake  in  the  case," 
and  the  exception  taken  to  the  refusal  of  the  court  to  charge 
as  requested  is  now  assigned  for  error. 

It  is  a  rule  of  the  criminal  law  that  the  guilt  of  the  accused 
must  be  fully  proved;  that  neither  a  preponderance  of  evi* 
dence  nor  any  weight  of  preponderant  evidence  is  sufficient 
for  the  purpose,  unless  it  generate  full  belief  of  the  fact,  to  the 
exclusion  of  all  reasonable  doubt 

A  degree  of  conviction,  it  is  said,  which  ought  only  to  be 
produced  when  the  facts  proved  coincide  with  and  are  legally 
fiuflScient  to  establish  the  truth  of  the  hypothesis  assumed, 
namely,  the  guilt  of  the  party  accused,  and  are  inconsistent 
with  any  other  hypothesis. 

But  a  distinction  has  always  been  recognized  and  main- 
tained between  criminal  and  civil  cases  in  respect  to  the  de* 
gree  or  quantity  of  evidence  neceesary  to  support  a  judgment; 
in  the  latter  class  of  actions  the  law  being  satisfied  with  a 
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fiDding  in  accordance  with  the  preponderance  of  or  weight  of 

preponderating  evidence. 

The  difference  in  the  form  of  oath  administered  to  jaron  m 
civil  cases  and  criminal  actions  is  in  accordance  with  this 
fundamental  distinction. 

But  it  is  urged  that  in  an  action  brought  to  reform  a  writ* 
ten  contract,  on  the  ground  that,  owing  to  a  mistake,  it  fails 
to  express  the  agreement  which  the  parties  to  it  actoallj 
made,  the  courts  have  at  last  adopted  the  rale  of  criminal  ac* 
tions,  that  the  evidence  must  be  such  as  to  establish  the  mis* 
take  beyond  a  reasonable  doubt.  That  such  was  not  always 
the  rule  is  conceded,  but  it  is  claimed  that  the  later  adjudica- 
tions have  settled  the  rule  in  accordance  with  the  appellant's 
contention. 

In  Story's  Eq.  Jur.,  sec.  157,  the  doctrine  is  stated  as  fol- 
lows: "  Relief  will  be  granted  in  cases  of  written  instruraenta 
only  when  there  is  a  plain  mistake,  clearly  made  out  by  satis- 
factory proofs.     It  is  true  that  this,  in  one  sense,  leaves  the 
rule  somewhat  loose,  as  every  court  is  still  left  free  to  say 
what  is  a  plain  mistake,  and  what  are  proper  and  satisfactory 
proofs.     But  this  is  an  infirmity  incident  to  the  very  admin- 
istration of  justice;  for  in  many  cases  judges  will  differ  as  to 
the  result  and  weight  of  evidence,  and  consequently  they  may 
make  different  decisions  upon  the  same  evidence.     But  the 
qualification  is  most  material,  since  it  cannot  fail  to  operate 
as  a  weighty  caution  upon  the  minds  of  all  judges,  and  it  for* 
bids  relief  whenever  the  evidence  is  loose,  equivocal,  or  contra* 
dictory,  or  it  is  in  its  texture  open  to  doubt  or  to  opposing 
presumptions.*' 

The  rule  declared  by  Story  was  in  accordanoe  with  the 
adjudications  at  the  time  of  his  writing,  and  in  accordanoe 
doubtless,  with  the  general  understanding  of  the  profession  at 
the  present  time. 

Judge  Redfield,  in  his  revision,  has  added  to  section  157 

(Story's  Eq.  Jur.,  11th  ed.),  the  following:  "The  proof  must 

oe  such  as  will  strike  all  minds  alike  as  being  unquestionable 

*nd  free  from  reasonable  doubt.    The  distinction  here  at- 

^nipted  to  be  defined,  in  regard  to  the  measure  of  proof,  is 

>«iuch  the  same  which  exists  between  civil  and  criminal  cases.*^ 

•ec  I"  ^^"^^''^Jt  in  his  work  on  equity  jurisprudenoe  (voL  %, 

tkkor'v     ^  ^^^^^^  *^®  same  conclusion.    He  says:  "The  au- 

"^®^*^  '®<l^Jre  that  the  parol  evidence  of  the  mistake 

^eged  modification  must  be  most  dear  and  eon* 
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wincing, — in  the  language  of  Bome  judges,  the  etrongest  pot- 
eible,  — or  else  the  mistake  must  be  admitted  by  the  opposito 
party;  the  resulting  proof  must  be  established  beyond  a  rear 
eon  able  doubt." 

We  have  examined  all  of  the  authorities  cited  by  Judge 
Hedfield  and  Mr.  Pomeroy  in  support  of  the  rule  which  they 
liave  attempted  to  deduce  from  them,  as  well  as  those  cited 
"by  the  appellant. 

It  would  hardly  be  proper,  in  this  connection,  to  attempt  a 
review  of  them  all,  but  we  have  selected  from  different  juria* 
dictions  a  number  of  cases  which  are  fairly  representative,  as 
to  the  expressions  made  use  of  by  the  courts  touching  the 
degree  or  quantity  of  proof  essential  to  support  a  decree  re- 
forming a  written  instrument  on  the  ground  of  mistake. 

It  should  be  observed,  in  passing,  however,  that  in  none  of 
the  cases  was  the  court  called  upon  to  determine  whether  the 
trial  court  observed  the  proper  rule  in  passing  on  the  evi« 
dence,  or  whether,  as  here,  it  had  correctly  or  not  instructed 
the  jury  in  that  regard.  What  rule  should  guide  the  trial 
<K)urt  was  not,  therefore,  necessarily  discussed  by  counsel;  and 
we  have  failed  to  find  any  evidence  of  a  discussion  by  any  of 
them  of  the  question  whether  the  rule  in  criminal  actions 
touching  the  degree  and  quantity  of  proof  necessary  to  8up> 
port  a  judgment  of  conviction  is  applicable  to  cases  of  thia 
character. 

It  should  also  be  remarked  that  the  expressions  in  the  sev* 
eral  opinions  relied  on  as  establishing  the  rule  contended  for 
were  generally,  if  not  universally,  made  in  connection  with 
euch  a  discussion  of  the  evidence  as  induced  an  affirmance  or 
reversal  of  the  judgments  under  review. 

Lord  Hardwicke,  in  Henikle  v.  Royal  Exchange  Absut.  Oo.^ 
1  Ves.  Sr.  317,  said:  ''There  ought  to  be  the  strongest  proof 
possible." 

In  United  States  v*  Munroe^  6  Mason,  672,  the  court  said: 
^'  The  evidence  must  be  clear,  unequivocal,  and  decisive,  not 
evidence  which  hangs  equal  or  nearly  equilibrioJ* 

In  Andrews  v.  Essex  Fire  etc,  Ins.  Co.y  8  Mason,  6,  by  Story, 
J.:  ''But  a  court  of  equity  ought  to  be  extremely  cautious  la 
the  exercise  of  such  an  authority,  seeing  that  it  trenches  upon 
one  of  the  most  salutary  rules  of  evidence,  that  parol  evi* 
dence  ought  not  to  be  admitted  to  vary  a  written  instrument* 
It  ought,  therefore,  in  all  cases,  to  withhold  its  aid  where  the 
mistake  is  not  made  out  by  the  clearest  evidence  accorjiing  te 
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the  understanding  of  both  parties,  and  upon  testimoiiy  ea^ 
tirely  exact  and  satisfactory/' 

In  Oiltespie  v.  JKfoon,  2  Johns.  Ch.  585,  7  Am.  Dee.  SSB, 
Chancellor  Kent  remarks:  ^  Does  it  satisfy  the  mind  of  tbi 
court?  " 

Fry  on  Specific  Performance,  2d  Am.  ed.:  ''  The  proof  most 
be  clear,  irrefragable,  and  the  strongest  possible." 

Bold  V.  Hutchinson^  5  De  Gex,  M.  &  O.  558:  '*  If  it  is  per> 
fectly  palpable  that  there  has  been  a  mistakoi  the  court  will 
correct  it.  The  question  before  me  is,  whether  I  am  satisfied 
that  a  settlement  has  been  made  in  error." 

Coale  V.  Merryman^  85  Md.  882:  *'  The  evidence  must  be 
such  as  to  satisfy  the  mind  of  the  court." 

Lyman  v.  Little^  15  Vt  576:  **  Equity  will  not  correct  a  mis- 
take in  a  written  instrument,  except  on  clear  and  undoabted 
testimony." 

Miner  v.  Eess,  47  111.  170:  "  It  must  leave  little,  if  any, 
doubt." 

Stockbridge  Iran  Co.  v.  Hudson  Iran  Co.^  102  Mass.  45:  "  The 
proof  that  both  parties  intended  to  have  the  precise  agree- 
ment set  forth  inserted  in  the  deed,  and  omitted  to  do  bo  by 
mistake,  must  be  made  beyond  a  reasonable  doubt."  In  lay- 
ing down  this  rule,  the  court  did  not  refer  to  other  adjudica- 
tions. 

Sawyer  v.  Hovey,  8  Allen,  831;  81  Am.  Dec.  659:  **  The 
mistake  must  be  made  out,  according  to  the  understanding  of 
both  parties,  by  proof  that  is  entirely  exact  and  satisfactory." 

White  V.  Williains,  48  Barb.  222:  "  The  relief  will  not  be 
granted,  except  when  the  mistake  is  very  plain,  and  operates 
contrary  to  the  intention  of  the  parties." 

Tufta  y.  Larned^  27  Iowa,  830:  ^'  The  evidence  of  mistake 
must  be  such  as  will  strike  all  minds  alike  as  being  nnqnes- 
tionable  and  free  from  reasonable  doubt." 

Nevius  V.  Dunlap,  33  N.  Y.  676:  "  To  entitle  a  party  to  tho 
decree  of  a  court  of  equity  reforming  a  written  instrument, 
he  must  show,  first,  a  plain  mistake,  clearly  madf^  out  by  sat- 
isfactory proofs." 

Mead  v.  Westchester  F.  Ins.  Co.^  64  N.  Y.  453:  "  The  proof 
upon  this  point  should  be  so  clear  and  convincing  as  to  leave 
no  room  for  doubt." 

Ford  V.Joyce,  78  N.  Y.  618:  "The  mistake  should  be  proved 

much  to  the  Butisfaction  of  the  court  as  if  admitted." 

I\^ewton  V.  Holley,  6  Wis.  (*582)  664-678:  **The  misteke 
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vtst  be  made  out  in  a  most  clear  and  decisive  manner,  and 

the  entire  satisfaction  of  the  court." 

Linn  v.  Barkey^  7  Ind.  69:  The  mistake  ^^must  be  estab- 
lished beyond  a  reasonable  controversy." 

Hill  V.  Hill,  10  Week.  Dig.  239:  ''The  proof  of  the  mistake 
sliGuld  be  clear  andipositivej  it  should  not  leave  a  reasonable 
doubt." 

Boardmati  v.  Danidiony  7  Abb.  Pr.,  N.  8.,  439:  The  mistake 
**  must  be  shown  by  clear  and  entirely  satisfactory  proof,  and 
i^lie  relief  will  not  be  granted  when  the  evidence  is  loose, 
equivocal,  or  contradictory,  or  is  in  its  texture  open  to  doubt 
or  to  opposing  presumption." 

In  Devereux  v.  8u»  Fir$  Office^  51  Hun^  147:  The  evidence 
of  mistake  "  should  be  dear  and  convincing,  and  such  as  to 
leave  no  reasonable  doubt  as  to  the  existence  of  the  mistake 
alleged." 

Little  V.  W&bgter,  1  N.  Y.  Supp.  815:  *"  The  evidence  should 
be  strong  and  conclusive,  and  in  some  cases  it  has  been  held 
should  be  beyond  all  reasonable  doubt.  But  perhaps  this  ex* 
pression  is  too  strong.  There  must  be  at  least  very  oonclu* 
Bive  evidence  that  by  mistake  the  contract  does  not  represent 
the  intention  of  the  parties." 

Simmons  Creek  Coal  Co.  v.  Doran^  142  U.  8. 417-485:  "  But, 
to  justify  such  reformation,  the  evidence  must  be  sufficiently 
cogent  to  thoroughly  satisfy  the  mind  of  the  court" 

The  quotations  made  indicate  a  universal  agreement  that  a 
contract  shall  not  be  reformed  on  loose,  contradictory,  and 
unsatisfactory  evidence;  a  settled  determination  that  when  a 
mistake  is  alleged,  it  must  be  clearly  established  by  satisfac- 
tory proofs,  or  .the  contract  will  stand  as  made.  But  in  giv- 
ing expression  to  the  necessity  of  observing  such  caution,  some 
judges  have  employed  conservative  language,  others  extreme, 
— a  difference  doubtless  due  to  the  fact  that  the  question  before 
the  court  for  discussion  in  the  different  cases  was,  not  what  is 
the  abstract  rule  as  to  the  degree  or  quality  of  the  evidence 
required,  but  rather,  whether  the  particular  evidence  under 
consideration  justifies  a  reformation.  Wbilo,in  a  fewinstances, 
apparently  unconsidered  expressions  may  be  found  to  the  effect 
that  the  mistake  must  be  established  beyond  a  reasonable 
doubt,  so  may  a  variety  of  other  expressions,  differing  in  form, 
but  equally  well  supported,  be  found,  such  as:  *^  It  must  be 
proved  as  much  to  the  satisfaction  of  the  court  as  if  admitted"; 
*'  the  proof  must  be  clear,  irrefragable,  and  the  strongest  pos- 
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Bible  ";  or  ^  there  must  be  a  plain  mistake,  established  by 
satisfactory  proofs," — a  situation  which  suggests  that  we  heed 
the  caution  of  Folger,  {.,  in  Taylor  ▼.  Mayor  etc.,  82  N.  Y.  17: 
*'  It  is  not  always  well  to  take  particular  phrases  and  aent^Qoet 
from  an  opinion,  and  read  them  as  giving  the  core  of  the  judg- 
ment/' The  same  thought  was  expressed  in  Hastings  XaU 
Bank  v.  Hibbard^  48  Mich.  457;  '^  It  must  always  be  remem- 
bered that  general  language  in  legal  discussions  is  to  be  con- 
strued with  its  surroundings,  and  cannot  be  dealt  with  in  the 
Abstract." 

Chief  Justice  Marshall,  in  Cohens  y.  Virginia^  6  Wheat 
264,  not  only  called  attention  to  the  care  which  should  be 
observed  in  asserting  that  general  expressions  used  in  an 
opinion  roust  be  accepted  as  law,  but  most  admirablj  stated 
the  reason  for  it  He  said:  '*  It  is  a  maxim  not  to  be  disre- 
garded, that  general  expressions  in  every  opinion  are  to  be 
taken  in  connection  with  the  case  in  which  these  expressions 
are  used.  If  they  go  beyond  the  case,  they  may  be  respected, 
but  ought  not  to  control  the  judgment  in  a  subseqaent  snit 
when  the  very  point  is  presented  for  decision.  The  reason  of 
this  maxim  is  obvious.  The  question  actually  before  the 
court  is  investigated  with  care,  and  considered  in  its  full  ex- 
tent Other  principles  which  may  serve  to  illustrate  it  are 
considered  in  their  relation  to  the  case  decided,  but  tlyir 
possible  bearing  on  all  other  cases  is  seldom  completely 
investigated." 

Bearing  in  tnind  these  admonitions  as  we  examine  the 
opinions  alluded  to,  we  reach  the  conclusion  that  they  do  not 
require  us  to  declare  that  this  strong  rule  of  criminal  proce- 
dure has  become  a  part  of  the  practice  in  civil,  actions.  Cer- 
tainly this  need  not  be  done,  in  view  of  the  many  authorities 
which,  both  before  and  since  Judge  Story  penned  the  rule  that 
'^^  relief  will  be  granted  in  cases  of  written  instruments  onlj 
when  there  is  a  plain  mistake  clearly  made  out  by  satisfao- 
tory  proofs,"  have  asserted  the  same  doctrine  in  terms  or  in 
substance. 

We  think  the  refusal  to  charge  as  requested  was  not  error. 

The  judgment  should  be  affirmed. 


MiSTAKB,  EviDENOs  TO  Provb.  —  In  addition  to  the  oatet  died  by  tha 
«oart»  the  following  may  be  given:  To  show  miefcake  in  a  bond,  the  evidenoe 
nnst  be  full  and  Batisfactory :  Smith  v.  Alien,  1  X.  J.  Eq.  43;  21  Aul  Deo.  SSL 
Eridence  to  jnitify  relief  on  the  gronad  of  mietake  maet  be  clear,  nneqniro* 
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•«ai1,  and  deciaiye  u  to  the  mistake:  AUen  v.  Elder,  76  Oa.  674;  2  Am.  St 

.R«p.  63.    To  reform  a  writtea  instrnment  on  the  groand  of  miatake,  the 

sBiistake  must  be  establUhed  in  a  olear  and  oonTincing  manner,  and  to  the 

entire  satisfaction  of  the  oonrt;  bat  relief  will  not  be  denied  becaoae  the  tee* 

-tinnony  is  oonflicting:  HtUchtMon  T.  Ahuworth,  73  GaL  452;  2  Am.  St  Rep. 

3^3.     To  eetablish  mistake,  the  party  alleging  it  mnst  prove  it  clearly  and 

ktiefactorily,  and  perhaps  beyond  a  reasonable  donbt;  and  to  charge  that 

establish  mistake,  the  evidence  in  its  faror  must  be  more  weighty,  ooii* 

vineing,  or  satisfactory  than  the  evidenoe  of  the  other  party,  is  not  error,  at 

WL  mere  preponderance  of  evidence  is  not  sufficient:  Parker  v.  HuUf  71  Wis. 

368;  5  Am.  St  Rep.  224.    The  mistake  most  be  made  to  appear  "clearly 

«ind  satisfactorily,  by  dear,  fnll,  and  definite  testimony,  to  the  satisfaction 

of  the  jury":  Ctaybaugh  v.  Qoodchild^  135  Pa.  St  421.    The  mistake  mnst  be 

**  established  by  clear,  precise,  and  indubitable  evidence  ":  Jenkins  v.  Dams, 

141  Pa.  St  266.    The  proof  of  a  mistake  ought  to  be  *'  clear  and  satisfactory": 

Powell  f.  HeUler,  16  Or.  412.    The  evidence  should  be  "clear  and  strong, 

satisfactory  and  oondnsive  ":  LbaeoU  v.  LinseoU,  88  Me.  884.    The  proof  of 

mistake  should  be  "olear  and  oonvincing":  Oilet  ▼•  HwUer^  103  N.  a  194. 
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WATLVRm  or  Proot  Das  to  Act  or  Courv  hot  Atailabls  on  Apfkal  whbn. 
—  When  a  defendant  while  giving  evidence  to  show  that  he  performed 
the  acts  complained  of  under  the  authority  of  the  United  States  gov- 
ernment is  interrupted  by  the  trial  oourt  with  the  statement  that  fur- 
ther proof  is  unneoessary,  and  thereupon  desists  from  presenting  further 
evidence  on  that  point,  the  question  as  to  snoh  authority  oannot  bo 
raised  by  the  plaintiff  on  appeal. 

FowKR  TO  IicFROTs  Natioabls  Waters  Vbstbd  IK  Unitbd  Statu.  — 
The  power  to  improve  rivers  and  arms  of  the  sea,  forming  the  highways 
of  commerce,  is  vested  in  the  government  of  the  United  States,  and  if 
Congress  provides  for  the  exercise  of  such  power  in  a  manner  oomplete^ 
according  to  that  government's  judicial  test,  it  mnst  be  regarded  as 
equally  complete  in  every  state  in  which  such  power  is  exercised. 

Cobtbactob  doing  Pitblio  Work  undbr  Aothoritt  of  Unftbd  States 
votTiIablb  roR  Injubt  to  Individual  whbn. — Where  a  contractor 
does  public  work  in  a  proper  and  careful  manner,  under  a  contract  with 
the  government  of  the  United  States,  which  that  government  has  au- 
thority to  make,  he  is  not  liable  for  any  injury,  direct  or  consequential, 
to  private  property  that  may  result  therefrom.  Where,  therefore,  a 
contractor,  while  blasting  rocks  in  a  navigable  river,  for  the  purpose  of 
removing  obstructions  to  navigation,  under  a  contract  with  the  United 
States  government,  injures  a  house,  distant  three  thousand  feet  from  the 
place  of  the  explosion,  the  injury  not  being  caused  by  oaating  any  ma- 
terials upon  the  premiaea,  but  aimply  by  the  vibrations  of  the  earth  of 
by  the  pulsations  of  the  air,  he  is  not  liable  for  the  injury  in  an  actioa 
brought  aguiiist  him  by  the  owner  of  the  house,  without  proof  of  negll* 
gf  nee;  and  a  charge  to  the  jury  that  if  the  explosions  injured  the  honsi^ 
lie  is  liable,  without  regard  to  the  question  of  negligence^  is  error. 
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Action  to  recover  damages  caused  to  the  plaintiff's  hooas 
by  blasting  done  by  the  defendant  in  the  waters  of  Hell  Grateu 
The  defendant  pleaded  that  the  blasting  was  done  under  the 
authority  of  the  United  States,  and  under  the  direction  of  the 
officer  of  the  engineer  corps  of  the  United  States  army  in 
charge  of  the  work;  that  the  operations  were  a  public  neces- 
sity and  requireofient,  and  were  duly  performed  in  a  lawful 
and  careful  manner,  and  without  any  default}  negligence,  or 
carelessness  on  its  part.  The  blasting  was  done  under  a  con- 
tract between  Lieutenant*Colonel  Walter  MeFarland,  corps  of 
engineers,  United  States  army,  for  and  in  behalf  of  the  United 
States  of  America,  and  the  defendant,  approved  by  H.  Droam, 
brigadier-general,  chief  of  engineers.  The  subject  of  the  con- 
tract was  the  removal  of  fifty  thousand  tons  of  broken  rock 
from  Hell  Gate,  subject  to  inspection  by  an  inspector  ap- 
pointed on  the  part  of  the  government.  The  specifications 
provided  that  the  contractor  should  do  such  surface  blasting 
as  might  be  necessary,  at  his  own  expense.  Other  facts  are 
stated  in  the  opinion. 

N.  0.  Moaly  for  the  appellant. 

Edward  0.  PerkinSy  for  the  respondent 

Landon,  J.  The  plaintiff  contends  that  the  defendant  did 
not  prove  that  it  was  authorised  by  the  United  States  to  blast 
the  rocks  in  Hell  Gate. 

The  defendant  had  read  in  evidence,  without  objection,  the 
contract  under  which  it  prosecuted  the  work  of  removing 
fifty  thousand  tons  of  broken  rock  from  Hell  Gate.  This  con- 
tract was  made  by  Lieutenant-Colonel  Walter  McFarland, 
corps  of  engineers,  United  States  army,  as  party  of  the  first 
part,  and  recited  that  he  made  it  *^  for  and  in  behalf  of  the 
United  States  of  America,  ....  subject  to  the  approval  of 
the  chief  of  engineers,  United  States  army,"  and  was  approved 
by  that  officer.  The  plaintiff  also  read  a  stipulation  of  the 
defendant's  attorney  that  plaintiff  might  read  in  evidence  the 
whole  or  part  of  the  records  of  the  war  department  concerning 
the  contract  by  the  defendant  to  do  the  work  in  the  Hell  Gkite 
improvement,  and  the  work  done  by  the  defendant  under  the 
contract.  The  plaintiff  did  prove  by  Lieutenant  Derby,  an 
officer  in  the  United  States  government  employ,  that  he  was 
superintendent  of  the  improvement,  and  as  such  kept  a  record 
of  the  progress  of  the  work.    Plaintiff  read  from  this  record^ 
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under  the  stipulation,  matters  relating  to  the  explosions. 
Plaintiff  also  read  in  evidence  a  letter  of  Lieutenant  Derby  to 
the  defendant  respecting  the  explosions.  The  plaintiff  thu» 
attempted  to  convict  the  defendant  of  improperly  conducting 
the  explosions,  by  the  records  of  the  war  department  The 
effort  does  not  appear  to  have  been  successful.  While  the 
defendant  had  possession  of  the  case,  its  counsel  was  proceed* 
ing  to  give  further  evidence  of  the  fact  that  its  contract  was 
with  the  United  States,  when  the  trial  court  interrupted  him^ 
and  a  colloquy  ensued  between  the  court  and  defendant'^ 
counsel,  in  which  the  court  said:  "There  is  nobody  who  say» 

it  [the  contract]  was  not  authorized These  plaintiffs 

cannot  question  your  right  to  be  there,  because  you  proved 

the  contract  which  took  you  there Colonel  McFarland 

was  in  the  habit  of  making  contracts  for  the  government.  I 
presume  the  government  recognized  the  contracts  and  paid 
under  them."  Defendant's  counsel  thereupon  desisted  from 
presenting  further  evidence  respecting  the  proper  authoriza* 
tion  by  the  United  States.  There  is  no  suggestion  in  the  reo* 
ord  that  the  plaintiff  did  not  acquiesce  in  the  views  presented 
by  the  court.  The  court,  in  charging  the  jury,  after  stating 
that  large  masses  of  broken  rock  were  left  in  the  bottom  of 
East  River  as  the  result  of  a  great  explosion  conducted  by  the 
United  States  government  in  1885,  and  that  the  rocks  were 
dangerous  to  navigation, added:  "  The  Atlantic  Dredging  Com* 
pany  entered  into  a  contract  with  the  general  government  for 

the  destruction  and  removal  of  these  fragments Under 

that  contract  they  went  upon  the  Bast  River  and  commenced 
the  destruction  of  these  fragments,  which  were  scattered  about 
the  bottom  of  the  river.  The  defendants  were  thus  justified 
in  going  there." 

Upon  these  facts  this  court  cannot  entertain  the  suggestion 
that  the  defendant  must  fail  because  it  did  not  show  that  iu 
removing  these  masses  of  rock  it  was  acting  under  the  au* 
thority  of  the  United  States.  Evidence  had  already  been 
given,  tending  to  prove  that  it  acted  under  such  authority. 
The  stipulation  and  evidence  adduced  by  the  plaintiff  implied 
that  the  fact  was  so.  The  defendant  was  giving  further  evi- 
dence ^to  the  same  end,  and  practically  was  not  allowed  to 
give  any  more;  the  question  was  put  to  rest  by  the  statement 
of  the  court  to  the  effect  that  further  proof  was  unnecessary. 
The  defendant  had  the  right  to  rely  upon  the  direction  given 
by  the  court:  Flora  v.  Carbean^  38  N.  Y.  111.    True,  the  reo- 
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ord  do68  not  present  the  plaintiff's  exceptions.  Why  not  ? 
Because  no  exception  taken  by  the  plaintiff  can  aid  him.  He 
must  defend  his  judgment  against  the  attack  of  the  defendant. 
Tlie  defendant  can  say,  My  authority  from  the  United  States 
was  conceded,  but  I  was  beaten  because  the  court  held  that 
that  could  not  aid  me.  The  plaintiff  is  not  harmed;  for  if  a 
new  trial  should  be  granted,  the  plaintiff  can  contest  the  ques- 
tion of  authority.  If  a  new  trial  should  be  refused  because 
the  authority  was  not  sufficiently  shown,  the  defendant  will 
be  beaten  because  denied  a  day  in  court  upon  the  questioa  of 
authority. 

That  the  defendant's  contract  was  with  the  United  States 
cannot  be  questioned  upon  this  appeal.     But  it  is  said  the 
authority  of  the  United  States  to  make  the  contract  must  be 
«hown.     We  know   that  Congress    has  exclusive  power   to 
regulate  commerce,  both  foreign  and  interstate,  and  that  the 
improvement  of  rivers  and  arms  of  the  sea  forming  the  high- 
ways of  such  commerce  is  vested  in  the  United  States:   Wis^ 
<onsin  v.  Diduth^  96  U.  S.  379.    Various  acts  of  Congress — of 
which  we  take  judicial  notice,  since  they  are  the  supreme  law 
of  the  land  —  appropriated  moneys  for  the  improvement  of 
Hell  Gate,  and  authorized  it:  22  U.  S.  Stats.  58, 191;  23  U.  S. 
Stats.  133,  138;  24  U.  S.  Stats.  310,  318.    Other  statutes  bear 
upon  the  subject.    The  United  States  is  a  sovereign  nation, 
with  full  power  over  the  subject-matter,  and  may  by  statute 
provide  for  the  exercise  of  that  power  in  sueh  legislative 
meagerness  of  form  as  suits  itself.    If  its  attempted  exercise 
of  power  is  complete  according  to  its  own  judicial  test,  it  is 
<$omplete  under  ours.    The  case  last  cited  is  an  exposition  of 
the  power  of  the  United  States  under  similar  statutes,  and  we 
repose  upon  its  authority. 

It  must  be  held  that  the  United  States  was 'competently  au« 
thorized  to  make  the  contract,  and  in  making  it  kept  within 
its  powers  both  as  to  the  subject-matter  of  the  contract  and 
the  manner  in  which  it  engaged  and  authorized  the  defendant 
to  perform  it. 

The  learned  trial  court  charged  the  jury  that  if  the  explo- 
sions conducted  by  the  defendant  injured  the  plaintiff's  house, 
the  defendant  was  liable,  irrespective  of  the  question  of  defend* 
^nt's  negligence;  that  the  question  of  negligence  was  not  in 
the  case;  that  if  the  business  could  not  be  conducted  without 
producing  such  injury,  it  must  cease.  We  think  this  was  er- 
roneous.   It  is  entirely  clear  that  the  defendant  had  all  the 
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authority  of  the  United  States  to  use  all  the  means  contem- 
plated  by  the  contract  for  the  removal  of  these  rocks,  provided 
always  that  he  used  them  carefully;  care  being  a  proper  re- 
gard both  to  the  efficient  prosecution  of  the  work  and  the- 
rights  of  third  persons;  the  absence  of  such  care  being  negli- 
gence. 

The  instruction  of  the  trial  judge  eliminates  negligence  and 
assumes  proper  care.  Thus  the  defendant  had  the  authority 
of  the  United  States  to  do  the  work  carefully,  and  did  it  withiik 
such  authority. 

It  being  lawful  for  the  sovereign  to  exercise  its  lawful 
power,  it  must  follow  that  whatever  results  from  its  proper 
exercise  is  not  unlawful,  and  if  any  injury,  direct  or  conse- 
quential, results  to  the  individual,  he  is  remediless,  except  so 
far  as  the  sovereign  gives  him  a  remedy. 

The  government  has  provided  for  such  direct  injuries  a» 
amount  to  a  taking  of  private  property  for  public  use,  by  the 
constitutional  provision  that  it  must  not  be  done  without  full 
compensation.  If  the  present  were  such  a  case,  it  would  seem 
that  the  plaintiff 's  remedy  would  be  to  make  the  proper  appli* 
cation  to  the  government.  The  defendant,  having  done  no- 
more  than  it  was  fully  authorized  to  do,  and  which  its  duty  to 
the  government  under  the  contract  required  it  to  do,  would 
be  blameless,  and  the  government  liable  because  of  its  consti- 
tutional obligation. 

But  this  is  not  a  case  of  taking  private  property,  or  of  direct^ 
but  is  of  consequential,  injury.  The  plaintiff's  house  was 
three  thousand  feet  distant  from  the  place  of  the  explosions. 
The  injuries  to  it  were  caused  by  the.shaking  of  the  earth  or 
'  pulsations  of  the  air,  or  both,  resulting  from  the  explosion. 
There  was  no  physical  invasion  of  the  plaintiff's  premises  by 
casting  stones  or  earth  or  other  substances  upon  them,  as  in 
Hay  V.  Cohoes  Co.,  2  N.  Y.  169;  61  Am.  Dea  279;  Tremain  v. 
CohoeB  Co.,  2  N.  Y.  163;  61  Am.  Deo.  284;  St.  PeUr  v.  Dcnir 
son,  68  N.  Y.  416;  17  Am.  Rep.  268;  and  hence  no  going  out- 
side of  the  authority  actually  conferred  and  conferrable  as  in 
those  cases.  Nor  was  the  work  here  prosecuted  for  the  benefit 
of  private  ownership  aided  by  the  public  grant  of  the  privilege^ 
as  in  Cogswell  v.  New  York  etc.  R.  R.  Co.,  108  N.  Y.  10;  67  Am. 
Bep.  701;  and  hence  the  rules  applicable  to  publio  grants  of 
privileges  to  private  parties  or  corporations  have  no  force.  This 
work  was  done  under  the  government,  for  the  government,  and 
in  no  sense  to  the  detriment  of  public  rights,  or  to  the  advantage 
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of  the  defendant's  private  ovmerahip.  The  principlee  aBsnmed 
in  the  case  last  cited  amply  support  the  defendant* B  position. 

One  cannot  confine  the  vibration  of  the  earth  or  air  within 
inclosed  limits,  and  hence  it  must  follow  that  if  in  any  given 
<;ase  they  are  rightfully  caused,  their  extension  to  their  ultimate 
and  natural  limits  cannot  be  unlawful,  and  the  consequential 
injury,  if  any,  must  he  remediless. 

The  defendant  had  the  authority  of  the  government,  and 
kept  within  it,  and  therefore  is  not  liable:  Saddiff  v.  Mayor 
€tc,,  4  N.  Y.  195;  53  Am.  Dec.  867;  Bellinger  v.  New  York  Cent 
R.  R.  Co.,  28  N.  Y.  42;  Marvin  v.  Brewster  Iron  Co.,  65  N.  Y. 
538;  14  Am.  Rep.  822;  Uline  y.  New  York  etc.  R.  R.  Co^  101 
N.  Y.  98;  54  Am.  Rep.  661;  Atwater  v.  VUlage  of  Canandaigua, 
124  N.  Y.  602;  Tranepottation  Co.  v.  Chicago,  99  U.  a  685; 
Wood  on  Nuisances,  sec.  752;  quoted  with  approval  in  Seifmi 
V.  Cify  of  Brooklyn,  101  N.  Y.  146;  54  Am.  Rep.  664. 

Criticism  with  respect  to  the  extent  to  which  private  and 
municipal  corporations  have  been  permitted  to  expand  the 
^utliority  given  them  by  the  government  to  justify  their  inva- 
sion of  private  rights  {Cogswell  v.  New  York  etc.  R.  R,  Co,^  103 
N.  Y.  10;  57  Am.  Rep.  701)  may  be  pertinent  when  such  par- 
ties attempt  the  expansion  for  such  purposes,  but  it  can  have 
no  pertinency  to  a  case  where  the  government  itself  seeks,  by 
appropriate  means  plainly  adapted  to  the  end,  to  accomplish 
for  the  public  benefit  any  of  the  objects  confided  to  its  joria- 
diction:  McCulloch  v.  Maryland,  4  Wheat.  816-421. 

The  judgment  should  be  reversed,  and  a  new  trial  grantadi 
costs  to  abide  the  event.        

LiABarrr  lea  ODvsBQvaifnAL  Damasm  Oaosbd  bv  tem  Imgaofiii 
Off  NAViOAMua  WAnitS.  ^  The  prinoiple  thai  indlTidnalt  hare  no  oaom  <f 
action  for  damaffoa  ocoMioned  by  the  exeroiae  of  the  powera  of  the  state  te 
improve  naTigation,  and  to  do  all  acts  eeBeniial  thereto^  hat  freqaently 
recogtiised  hj  the  ooarte.  Thna  riparian  proprietors  osanot  recover 
for  the  closing,  bridging,  or  obstruotiag  of  a  navigable  river,  when  done  hf 
the  authority  of  the  state,  though  benefits  and  advantages  enjoyed  by  tfaea 
are  thereby  cut  off:  BaUty  ▼.  PJuhdelipkia  etc  A  IL  Oo,,  A  Harr.  (DeL)  389; 
44  Am.  Dec.  593.  Nor  ia  the  riparian  owner  entitled  to  damages  for  a  direr* 
sion  of  the  water  by  the  authority  of  the  state  for  the  improvement  of  navi* 
gation:  Bl*irk  Rivtr  Imp.  Co.  ▼•  La  Gro9te  Booming  el&  Co.,  64  Wia.  669;  41 
Am.  Rep.  06,  citing  nnmerons  oasea  to  the  same  effect.  Kor  is  a  corporation 
which  baa  erected  a  dam  across  navigable  watera,  under  authority  of  an  aet 
of  the  legislatare^  liable  to  a  riparian  owner  below  for  damages  oooaaioned 
by  altering  the  flux  and  reflux  of  the  tide:  Parker  v.  Cutler  MiUdam  Co.,  29 
Me.  853;  37  Am.  Deo.  5().  The  powers  of  the  state  are  limited  by  the  prin- 
ciple that  the  acta  done  for  the  purpoees  of  improTing  navigation  must  not 
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inconsistent  with  the  constitntional  rights  recognised  by  the  law  of  emi- 
z&ent  domain.  Bat  those  rights  are  not  infringed  where  the  lands  of  indi* 
"widaal  proprietors  are  washed  away  by  reason  of  the  aote  of  a  corporation 
empowered  to  improve  the  navigation  of  a  riTert  HoilUter  ▼•  Unhm  00,^  9 
Coon.  436;  26  Am.  Dec  dd. 


Heokbmann  V.  TOUNO. 

[IMNkw  York,  170.] 
JFuxMiMKiT  AGAnrsT  Onb  of  Sbybbal  Joint  DEBTORfl,  wbmh  stot  Bab  to 
AcnoH  AOAivtr  nn  Othirs.  -^The  common-law  rule  that  a  judgment 
•gaisst  one  of  eereral  joint  debtors  is  a  bar  to  an  action  againet  the 
others  rests  «pon  the  idea  of  an  election  by  the  creditor  to  take  snoh  a 
judgment,  in  which  case  the  extinguishment  of  his  cause  of  actioA  by 
the  recovery  of  the  judgment  is  presumed  to  have  been  intended  by  him; 
but  Ulis  mle  baft  no  application  to  a  oase  in  which,  without  the  consent 
And  in  apito  of  Ihe  oppoeitioB  of  tho  creditor,  a  judgment  against  aU  the 
joint  ilebters  is  vacated  by  the  court  a«  to  one  of  them,  who  it  let  in  to 
oontest  hifl  liability.  In  such  a  oase,  the  debtor  lot  in  to  answer  cannot 
aet  up  the  judgment  against  the  other  debtors  as  a  bar,  and  it  is  error 
to  dismiss  tho  complaint  on  the  ground  that  the  debt  has  been  merged 
im  the  jtdginent. 

Action  to  recover  from  the  defendants,  George  W.  Adams 
and  David  B.  Young,  formerly  composing  the  firm  of  Adams 
and  Young,  the  sum  of  $5,892.28,  with  interest,  for  money  pre- 
viously advanced  for  freight  on  goods.  On  the  20th  of  Jan- 
uary, 1887,  both  defendants,  who  had  appeared  generally  by 
separate  attorneys,  being  in  default,  judgment  by  default  was 
rendered  against  both  defendants  for  the  sum  of  $6,165.26. 
On  the  2d  of  May  following.  Young  moved  to  vacate  the  judg- 
ment as  to  himself.  The  motion  was  granted,  against  the 
plaintiff's  objection,  and  twenty  days  were  given  to  Young 
within  which  to  serve  an  amended  answer.  The  answer  filed 
in  pursuance  of  this  leave  set  up  the  judgment  against  Adams 
as  a  bar,  and  alleged  that  the  debt  became  merged  in  that 
judgment.  No  leave  was  given  to  Young  to  set  up  this  new 
matter  by  way  of  supplemental  answer,  nor  did  the  plaintiff 
move  to  strike  it  out.  On  the  trial,  the  plaintiff  introduced 
evidence  establishing  the  cause  of  action  alleged  in  the  com- 
plaint, and  rested.  The  court  thereupon  dismissed  the  com- 
plaint, on  the  sole  ground  that  the  debt  which  the  action  was 
brought  to  recover  had  become  merged  in  the  judgment  then 
standing  against  Adams,  which  judgment  constituted  a  bar 
to  any  further  proceedings  against  Young.  Other  facts  are 
stated  in  the  opinion. 
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OUberi  K  JTawM,  for  the  appellant 

A,  Edtoard  Woodruffs  for  the  respondent. 

Parker,  J.  It  is  the  rnle  of  the  common  law,  recognized 
and  enforced  by  the  courts  of  this  state,  except  as  modified  bj 
section  1278  of  the  Code  of  Civil  Procedure,  that  a  judgment 
rendered  against  one  of  several  joint  debtors  in  an  actioa 
against  him  alone  is  a  bar  to  an  action  against  {he  others: 
Cand€€  V.  Smith,  93  N.  Y.  849;  Suydam  v.  Barber,  18  N.  Y. 
468;  75  Am.  Dec.  254. 

Section  1278  of  the  Code  of  Civil  Procedure  provides  that 
in  case  of  a  confession  of  judgment  by  one  or  more  joint 
debtors,  judgment  may  be  entered  and  enforced  against  them, 
*'  and  it  is  not  a  bar  to  an  action  against  all  the  joint  debtors 
upon  the  same  demand."  That  section  is  not  in  terms  appli- 
cable to  the  situation  before  us,  but  it  is  instructive  aa  indi* 
eating  a  legislative  intent  to  limit  in  some  measure  the 
common-law  rule.  This  court  had  before  it,  in  Harbeek  v. 
Piipin,  128  N.  Y.  1 15,  a  case  which  was  held  to  be  governed 
by  that  section.  It  was  objected  that  the  action  wae  not 
within  its  provisions,  because  not  brought  against  *'all  the 
joint  debtors,"  but  against  the  personal  representatives  of  one 
of  the  joint  debtors;  also,  that  it  was  not  "  upon  the  same  de> 
mand,  but  upon  a  demand  reduced  by  payments  made  in  pur* 
suance  of  a  compromise  with  two  of  the  joint  debtors  after 
confession  of  judgment."  It  was  said  that  *' to  adopt  a  con- 
struction so  narrow  and  literal  as  this  would  be  to  practically 
nullify  a  remedial  statute,  intended  by  the  legislature  to  abro- 
gate a  harsh  and  technical  rule  of  the  common  law  that  h^ 
quently  operated  to  defeat  a  just  claim."  Except  as  modified 
by  the  statutory  provisions  to  which  we  have  referred,  the 
eommon-law  rule  obtaining  at  the  time  of  its  enactment 
continues  in  force.  But  such  enactment  should  be  regarded 
as  a  caution  against  any  extension  of  the  rule  beyond  the  lines 
already  firmly  established  by  authority. 

In  Suydam  v.  Barber,  18  N.  Y.  470,  75  Am.  Dec.  254,  the 
court,  in  assigning  a  reason  for  the  role  that  a  judgment  against 
one  of  several  joint  debtors  obtained  in  an  action  against  him 
alone  is  a  bar  to  an  action  against  the  others,  said:  '*It  is 
held  to  be  a  bar  upon  the  ground  that  by  the  recovery  of  the 
judgment  the  promise  or  cause  of  action  as  to  the  party  sued 
has  been  merged  and  extinguished  in  the  judgment  by  opera* 
tion  of  laW|  at  the  instance  and  by  the  act  of  tha  oreditor> 
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kving  but  one  debt,  although  two  or  more  persons  may  be^ 
jointly  liable  for  it,  the  creditor  has  but  one  cause  of  action,., 
ivhich  he  is  not  permitted  to  split  up  into  as  many  different- 
actions  as  there  are  joint  debtors.     Having  but  one  cause  of^ 
action,  if  he  prosecute  that  to  judgment  against  less  than  the 
^hole  number  of  joint  debtors,  he  is  deemed  to  have  intended i 
to  waive  his  right  to  proceed  against  the  others.     The  idea  of 
election  by  the  creditor  is  necessarily  involved.     Being  pre- 
sumed to  know  the  law,  the  extinguishment  of  his  cause  of  ^ 
action  by  the  recovery  of  a  judgment  against  only  a  part  o^ 
his  joint  debtors  is  presumed  to  be  intended  by  him,  because 
the  result  of  his  own  act 

Now,  this  plaintiff  did  not  elect  to  proceed  to  judgment 
against  Adams  alone.     Adams  and  Young  were  parties  de^ 
fendant,  and  a  joint  judgment  was  rendered  against  them. 
And  the  recitals  in  the  judgment  indicate  that  the  plaintifiTl 
was  at  the   time  of  its  entry  entitled  to  judgment  against  . 
both  defendants.     Subsequently,  it  is  true,  the  judgment  was 
vacated  as  to  the  defendant  Young,  and  he  let  in  to  answer.  „ 
But  this  was  not  on  plaintiff's  motion.     On  the  contrary,  he- 
opposed  it.     He  insisted  on  the  right  to  retain  his  judgment 
against  both  defendants,  and  the  determination  of  the  court 
to  open  the  judgment  as  to  one  of  the  defendants,  and  let  hioL 
in  to  contest  his  liability,  cannot  be  deemed  an  election  by^ 
the  plaintiff  to  extinguish  the  cause  of  action  which  the  courts 
by  its  order,  said  the  defaulting  defendant  might  litigate. 

The  record  does  not  contain  the  motion  papers,  and  we  are 
therefore  in  the  dark  as  to  the  ground  upon  which  the  special 
term  based  its  decision  vacating  the  judgment  as  to  Youngs 
and  letting  him  in  to  contest  the  cause  of  action  alleged  in  the 
complaint.  So  far  as  this  record  discloses,  he  had  no  defense 
at  the  time  when  the  motion  was  made.  Certainly,  the  court 
did  not  intend  that  the  order  granted  should  create  a  defense* 
where  none  existed,  nor  can  such  an  effect  be  given  to  it 

The  judgment  should  be  reversed. 


Jin>aiiB5T  AGAINST  Ons  Of  Sevbral  Joint  Drbtobs  U  a  bar  to  an  MtioB. 
against  the  others:  FtiraU  v.  Bradford,  2  Fla.  608;  50  Am.  Deo.  293. 
Contra,  OoOku  t.  LenuuUrB,  1  Bail.  348;  21  Am.  Dea  469.  A  judgment  nn* 
satisfied  against  one  of  three  joint  obligors  is  not  a  bar  to  an  aotion  against, 
the  other  two,  where,  in  the  prior  oase,  the  judgment  was  obtained  only 
against  the  one  obligor,  and  the  action  dismissed  as  to  the  others,  by  the 
fraudulent  representations  of  one  of  the  joint  obligors:  Ferrall  ▼.  Bra4ford^ 
2  Fla.  608;  60  Am.  Dec.  293.  Taking  out  execution  on  one  of  several  sep^ 
AM.  ST.  Rbp.,  Vol.  XXX.— 42 
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ante  jadgmenU  reooTered  agaiiut  several  joint  trespaaaen  ia  aa  deetioa  by 
the  plaintiff  to  enforce  that  judgment;  and  though  he  laOa  to  obtain 
tion,  he  cannot  sustain  an  action  upon  any  of  the  other  jndgme&tax 
Man  T.  Aeer,  13  Mich.  77;  87  Am.  Deo.  730. 


BlOB   t;.    BOOKBFSLLBB. 

[184  Kaw  ToaK«  174.] 

Ikvmr  GiBTinoATB,  Assigmbs  ot,  mat  Compel  Trarbfxr  TButaot  at 
BooxB  OF  Taustsbs.  —  Where  the  stockholders  of  oertaia  oorporations 
and  partnerships  and  certain  indiriduals  engaged  in  a  oertain  entefptiaa 
ereate  a  trust  whose  object  is  to  authoriae  the  trustees  to  oontral  and 
manage  the  business,  trust  certificates  transferable  on  the  booka  of  the 
trustees,  upon  surrender  of  the  certificates,  are  by  the  trustees  imavi  to 
the  parties  to  the  agreement,  and  to  dieir  assignees,  who  are^  by  the 
terms  of  the  agreement,  the  benefieiaries  under  the  trusty  the  holder  of 
saoh  certificates  being  by  their  terms  subject  to  all  the  terms  6i  the 
agreement,  and  of  the  by-laws  adopted  in  pursuanoe  thereof,  aa  fully  as 
if  he  had  signed  the  same,  such  certificates  have  on  the  back  a  blank 
form  of  transfer,  by  the  terms  of  which  the  transferee  ia  appointed  at- 
torney, with  authority  to  make  the  necessary  transfer  upon  the  books  ol 
the  trust,  and  such  certificates  are  for  sale  in  the  open  market^  a  peraoa 
who  purchases  one  of  those  certificates  in  the  open  market,  taking  from 
the  person  to  whom  it  has  been  issued  an  assignment  thereof  in  a  duly 
formal  manner,  and  demands  that  a  transfer  be  made  to  him  on  the 
books,  and  a  new  certificate  issued  to  him,  offering,  upon  eomplianee 
with  his  demand*  to  surrender  the  old  certificate^  may  maintain  aa  a» 
tion  to  compel  such  transfer  and  the  issuance  to  him  of  a  new  oertifieata 
The  quality  of  transferability  given  to  the  certificate  imports  the  right 
to  make  it  effectual  by  transfer  on  the  books. 

BiFusAL  TO  Transfer  Trust  Cbrtitioats  to  Assionrs  thxrsof  vat 
JusnyiBD  BT  HIS  HosTiLiTT  TO  Trust.  — In  an  action  by  nn  aasignce 
of  a  certificate  of  a  trust  to  compel  the  trustees  to  transfer  it  to  him  ou 
the  books  of  the  trust,  where  the  answer  alleges  and  the  trial  court  finds 
that  the  plaintiff  was  a  competitor  and  rival  of  the  partiea  to  the  trust 
agreement^  and  had  been  engaged  in  transactiona  and  proceedings  hostile 
to  the  trust  and  to  them,  this  will  not  justify  the  refusal  to  make  the 
transfer;  and  where  it  is  not  shown  that  the  relief  sought  will  be  unjust 
or  prujiulicial  to  the  legal  rights  of  the  defendants^  the  plain tiff*a  motiYe 
in  seeking  it  is  not  legitimately  a  subject  of  consideration. 

CbRFORATJON  OANNOT  DiSORIMINATB  BKTWBRir  BOVA  FlUt  PVBOHABEBS  OF 

isB  Stock.  —  In  the  absence  of  any  discretionary  power  ezpresaly  re- 
served, a  corporation  or  company  whose  stock  is  for  sale  in  the  open 
market  has  no  right  to  so  discriminate  between  bona  JkU  purchasers 
thereof  as  to  deny  to  some  of  them  the  right  to  make  their  title  effectual 
for  recognition  by  the  company  in  the  manner  provided  by  it  for  that 
purpose,  while  allowing  it  to  others.  The  right  to  perfect  the  traoafsr 
is,  IB  such  case,  an  apparent  right  incident  to  the  pnrohaasb 
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Action  to  compel  the  defendants  to  transfer  to  the  plaintiff 
upon  their  books  six  shares  of  stock  in  the  Standard  Oil 
Trust,  npon  the  surrender  of  the  certificates  of  such  shares 
beld  \fy  him.    The  Standard  Oil  Trust  was  created  by  writ^ 
ten  agreement  between    the  stockholders  and  members  of 
certain  corporations  and   limited   partnerships  and  certain 
individuals  therein  named,  or  that  might  thereafter  join  in  it 
at  the  request  of  the  trustees.    The  trustees,  pursuant  to  the 
trust,  received  from  the  parties  to  the  agreement  certain  bonds 
knd  stocks  in  trust,  and  issued  to  them  therefor  Standard  Oil 
Trust  certificates  transferable  on  the  books  of  the  trust,  these 
parties  and  their  transferees  becoming  the  beneficiaries  under 
the  trust    These  certificates  had  a  regular  market  value,  and 
were  dealt  in  In  the  open  market,  and  were  held  in  consider* 
able  amounts  by  persons  who  were  transferees  thereof,  and  not 
parties  to  the  above-mentioned  agreement    One  of  the  objects 
of  the  agreement  was  to  secure  to  the  trustees  the  general 
supervision  of  the  affairs  of  the  parties  thereto.    The  above- 
mentioned  facts  were  alleged  in  the  complaint  and  admitted 
by  the  answer.    It  was  proved  and  found  by  the  court  that 
plaintiff  purchased  in  the  open  market  five  shares  of  stock 
duly  issued  to  one  L.  B.  Mallaby  by  the  trustees,  and  paid  for 
it  $190  per  share,  and  the  certificate  was  thereupon  transferred 
to  him  by  said  Mallaby.    The  following  is  a  copy  of  the  cer* 
tificatOi  and  of  the  transfer  indorsed  on  it:  -— 

''Shares  $100  each. 
^Standard  Oil  Trust. 
^Number  19S6.  Shares  fi. 

**This  is  to  certify  that  L.  B.  Mallaby  is  entitled  to  five 
shares  in  the  equity  to  the  property  held  by  the  trustees  of 
the  Standard  Oil  Trust,  transferable  only  on  the  books  of  said 
trustees  on  surrender  of  this  certificate.  This  certificate  is 
issued  upon  condition  that  the  holder  or  any  transferee  thereof 
shall  be  subject  to  all  the  provisions  of  the  agreement  creating 
said  trust  and  the  by-laws  adopted  in  pursuance  of  said  agree* 
ment  as  fully  as  if  he  had  signed  the  said  trust  agreement. 

^Witness  the  hands  of  the  president,  secretary,  and  treas- 
urer of  the  board  of  trustees  this  twenty-fifth  day  of  August| 
A.  D.  1886,  at  the  city  of  New  York. 

^  Wm.  Rockefeller,  V.  President. 
**  J.  F.  Freeman,  A.  Treasurer. 
« H.  IL  Flaqlsb,  Secretary." 
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"For  value  received,  I  hereby  sell  and  transfer  to  George 
Rice,  of  Marietta,  Ohio,  five  shares  of  the  Standard  Oil  TiuEt, 
standing  in  my  name  on  the  books  of  said  trust.  And  I 
hereby  irrevocably  appoint  said  George  Rice  my  attorney  to 
make  the  necessary  transfer  upon  the  books  of  said  tni8t«  in 
accordance  with  the  regulations  thereof,  and  upon  the  ooodi* 
tions  expressed  on  the  face  of  this  certificate. 

''Dated  August  26,  1885.  L.  B.  Mauabt. 

"  In  presence  of  C.  P.  Streightoff." 

Subsequent  to  the  purchase  by  plaintifif,  the  trustees  de* 
clared  a  stock  dividend  of  one  share  for  every  five  shares  out- 
standing, and  a  certificate  for  one  share  of  stock  was  thereupon 
issued  to  Mallaby,  who  thereafter  transferred  it  to  the  plain* 
tiff.  Subsequently  the  plaintiff  made  a  formal  written  de- 
mand for  the  transfer  of  the  six  shares  to  him,  upon  surrender 
of  the  certificates.  This  demand  was  refused.  Other  facte 
appear  from  the  opinion. 

Edward  T.  Bartlett,  for  the  appellant 

Joseph  H.  Ohoate  and  WUliavi  V.  Rawe,  for  the  respondenta. 

Bradley,  J.  The  defense  is  founded  upon  the  propositions, 
—  1.  That  the  plaintiff  failed  to  prove  that  he  was  a  beneficiary 
under  the  Standard  Oil  Trust  agreement,  or  entitled  to  become 
such  by  means  of  transfer,  upon  the  books,  of  the  shares  rep- 
resented by  the  certificates  held  by  him;  and  2.  That  he  is  not 
seeking  such  relation  in  good  faith,  but  for  purposes  hostile  to 
the  trust,  and  for  that  reason  is  not  entitled  to  the  aid  of  the 
equitable  powers  of  the  court  in  that  behalf. 

The  Standard  Oil  Trust  represents  a  voluntary  association. 
It  was  created  by  agreement  of  the  stockholders  of  various 
corporations  and  others  engaged  or  interested  in  a  certain 
enterprise,  and  the  several  branches  of  business  connected  with 
and  incidental  to  it.  The  effect  of  its  creation  is  the  concen- 
tration of  supervisory  power  in  nine  trustees,  whose  certifi- 
cates of  the  trust  are  taken  in  place  of  the  stock  and  bonds  of 
the  several  corporations.  The  characteristic  feature  of  it  is  in 
the  voluntary  surrender  of  the  control  and  management  of  the 
business  of  those  corporations,  and  in  the  fact  that  for  its  con- 
tinuance,  it  has  the  capacity  of  succession.  The  agreement 
constituted,  not  a  partnership,  but  a  trust  in  behalf  of  the 
beneficiaries.  And  while  it  is  not  a  corporation,  it,  by  tbe 
agreementi  took  some  of  the  attributes  of  a  corporation  in  so 
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^ar  that,  through  its  trustees,  certificates  of  shares  in  the  equity 
^o  the  property  held  by  them  were  issued,  and  were  transfer* 
.^ble  in  like  manner,  apparently,  as  are  those  of  corporations. 
TThey  are  transferable  on  the  books  of  the  trustees,  and  until 
^hat  is  done,  it  is  said  that  the  holder  is  not  a  beneficiary  of 
^he  trust.     And  it  is  farther  urged  that  it  does  not  appear  that 
'the  plaintiff  is  entitled  to  that  relation,  because  the  right  to 
^transfer  upon  the  books  depends  upon  the  provisions  of  the 
agreement  and   by-laws  and  compliance  with  them  in  that 
respect;  and  as  they  were  not  put  in  evidence,  the  conditions 
requisite  for  the  purpose  do  not  appear.     It  is  true  that  the 
burden  was  with  the  plaintiff  to  show  that  he  was  entitled^ 
within  the  meaning  of  the  agreement  and  by-laws,  to  the  rela- 
tion of  a  transferee  or  beneficiary,  and  to  have  it  perfected  by 
transfer  on  the  books.     The  fact  that  the  shares  were  trans- 
ferable, and  were  for  sale  in  the  open  market,  enabled  the 
plaintiff  to  become  the  holder  of  those  he  did  purchase.     It 
may  be  observed  that  by  the  terms  of  the  certificates  the 
ehares  appear  to  have  been  '*  issued  upon  condition  that  the 
holder    or  any   transferee   thereof  shall   be  subject  to   all 
the  provisions  of  the  agreement  creating  said  trust,  and  of  the 
by-laws  adopted  in  pursuance  of  said  agreement  as  fully  as  if 
he  had  signed  the  said  agreement."    This  relation  of  holder 
vas  given  the  plaintiff  when  he  became  such  by  taking  the 
transfer  from  Mallaby.    It  is  said  that  this  does  not  constitute 
him  a  transferee,  and  that  transfer  on  the  books  was  essential 
to  that  relation  and  to  make  him  a  beneficiary.     By  the  terms 
of  the  certificate,  the  holder  and  transferee  are  alike  subject 
to  the  provisions  of  the  agreement  upon  which  the  trust  is 
founded.     But  to  give  him  the  character  of  transferee  for  the 
purposes  of  recognition  by  the  trust,  the  transfer  on  the  books 
is  requisite,  inasmuch  as  the  shares  are  transferable  only  upon, 
them.    This  is  for  the  benefit  and  protection  of  the  trust: 
Bank  of  Utica  v.  Smalley,  2  Cow.  770;  14  Am.  Dec.  526,    The 
holder,  as  between  him  and  his  assignor,  having  the  title,  would 
seem  in  some  sense  to  be  a  beneficiary  of  the  trust,  since  he  is 
subject  to  all  the  provisions  of  the  agreement  on  which  it  is 
founded  and  its  by-laws. 

The  allegations  in  the  complaint  of  what  purport  to  be  the 
nature,  purpose,  and  effect  of  the  agreement  are,  by  the  defend- 
ants' answer,  admitted.  The  fact  thus  appears  that  the  shares 
are  transferable  on  the  books  of  the  trustees  From  that  arises 
the  inference  that  the  conditions  were  applicable  alike  to  all 
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purchasers  and  holders.  And  this  quality  of  the  shares  is 
recognized  by  the  terms  of  the  certificate  and  of  the  blank 
indorsement  for  transfer  upon  the  back  of  and  accompanying 
it,  in  which,  when  filled  out,  appears  the  name  of  the  person 
designated  by  the  transferrer  as  his  attorney  to  make  the  nec^- 
sary  transfer  upon  the  books  of  the  trust  in  accordance  with 
the  regulations  thereof,  and  upon  the  conditions  expressed  in 
the  certificate.  Those  conditions  are,  that  the  transferee  shall 
be  subject  to  all  the  provisions  of  the  agreement  creatiDg  the 
trust,  and  of  the  by-laws  adopted  pursuant  to  it.  The  quality 
of  transferability  given  to  the  shares  would  seem  to  import  the 
right  to  make  it  effectual  by  transfer  on  the  books,  as  that  is 
treated  as  essential  to  accomplish  it.  And  when  the  plaintiff 
applied  to  have  it  done,  it  may,  in  view  of  what  appears  in  the 
indorsement  upon  the  certificate  as  well  as  in  it,  be  assumed 
that  he  sought  to  have  the  transfer  made  to  him  upon  the 
books  of  the  trust  '4n  accordance  with  the  regulations  thereof "^ 
and  upon  the  conditions  in  the  certificate.  They  seem  to  relate 
to  the  manner  and  effect  of  doing  it,  and  not  to  the  right  to 
have  it  done.  And,  therefore,  when  the  essential  fact  of  the 
transferability  of  the  shares  and  the  general  nature  and  pur- 
pose of  the  trust  as  created  by  the  agreement  were  made  \f> 
appear,  as  they  did  by  the  admitted  allegations  of  the  com- 
plaint, there  was  nothing  wanting  in  the  evidence  to  establish 
the  right  of  a  holder  of  shares  to  effectually  become  a  trans- 
feree. And  it  cannot  be  presumed  that  there  were  in  the 
agreement  any  negative  provisions  qualifying  such  apparent 
right.  If  there  were  any  such,  it  was  for  the  defendants  ie 
make  it  appear. 

In  Burrall  v.  Buehwich  R.  R.  Oo.,  76  N.  Y,  211,  the  questioa 
arose  upon  demurrer  to  the  complaint,  which  did  not  allege 
any  facts  tending  to  show  that  transfer  of  shares  of  stock  <hi 
the  books  of  the  company  was  requisite  to  perfect  it^  and  it 
was  held  that  if  it  was  not,  no  transfer  upon  them  was  neces- 
sary for  such  purpose.  The  defendants  here  claim  that  the 
holder  of  shares  in  the  trust  is  not  entitled  to  recognition  as 
such,  or  as  transferee,  until  transfer  is  made  on  their  books, 
and,  accordingly,  it  appears  that  they  declined  to  treat  him 
as  a  beneficiary  for  the  purpose  of  receiving  dividends  upon 
the  shares  he  had  purchased,  but  paid  them  to  Mallaby,  who 
was  named  in  the  certificate  as  such,  and,  as  the  consequence, 
the  plaintiff  was  not  permitted  to  take  any  dividends  or  rights 
as  holder  of  the  shares  otherwise  than  through  him.     The  de- 
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nial  of  the  right  to  transfer  upon  the  books  is  not  consistent 
with  the  transferable  quality  of  the  shares,  which  imports 
that  the  purchaser  taking  an  assignment  of  them  in  a  duly 
formal  manner  has  the  right  to  become  a  transferee  within 
the   meaning  of  the  agreement  upon  which  the  trust  was 
formed.    And  it  is  difficult  to  see  any  substantial  distinction 
in  that  respect  between  a  holder  of  such  shares  and  of  those 
of  a  corporation  which  are  transferable  only  upon  its  books. 
In  such  case  it  is  within  the  equitable  power  of  the  court  to 
compel  such  transfer  to  be  made:  CuBhman  y.  Thayer  M.  J. 
Co.,  76  N.  Y.  865;  82  Am.  Rep.  815.     And  unless  some  fur- 
ther reason  appears  for  the  denial  of  such  right,  the  plaintiff 
was  entitled  to  such  relief  in  this  action. 

It  is  evident  from  what  appears  that  the  ground  of  the  re- 
fuBal  of  the  defendants  to  grant  the  plaintiff's  request  to  make 
the  transfer  on  the  books  was  personal  to  him.    And  they, 
amongst  other  matters,  by  their  answer,  charge,  in  effect,  that 
the  plaintiff,  as  competitor  of  the  companies  whose  stock  is 
held  by  the  defendants  in  trust,  in  the  business  of  manufac- 
turing and  dealing  in  oil  products,  is  hostile  to  them,  and  that 
his  demand  for  transfer  of  his  shares  on  the  books  of  the  de- 
fendants is  not  in  good  faith,  but  that  he  seeks  to  yex  and 
harass  them.    Upon  that  subject  the  trial  court  found  that 
since  in  1876  the  plaintiff  has  been  a  competitor  and  rival  of 
the  constituent  corporations  of  the  Standard  Oil  Trust,  and 
since  its  creation  he  has  been  such  of  the  trust  in  the  business 
of  oil-refining,  and  has  maintained  a  hostile  attitude  and  been 
engaged  in  hostile  transactions  and  proceedings  towards  those 
companies,  the  trust,  and  the  defend^ts  as  trustees;  that  he 
believes  an  oil  trust  ought  not  to  exist,  and  is  opposed  gener- 
ally to  trusts  of  that  character;  and  that  since  that  time  to  the 
commencement  of  this  action  he  has  been  prosecuting  or  aid- 
ing in  prosecuting  litigations  and  proceedings  in  courts  as 
well  as  before  the  interstate  commerce  commission,  and  before 
an  investigating  committee  in  Congress,  directed  mainly  and 
in  effect  against  such  corporations,  or  the  trust,  for  the  pur- 
poses of  securing  from  the  railroads  what  he  considered  equal 
rates  with  those  corporations  and  such  trust  for  carrying  his 
products.     The  court  also  found  that  the  plaintiff,  ^  having 
for  ten  or  more  years  been  engaged  in  the  oil-refining  business 
at  Marietta,  Ohio,  had  suffered  from  discrimination  in  freight 
rates  for  the  transportation  of  oil,  by  various  railroad  compa- 
nies, against  him,  and  in  favor  of  his  competitors  in  the  trade; 
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that  the  litigations  instituted  by  him  before  the  interstate 
eommerce  commission  against  a  number  of  railroad  companies 
were  conducted  by  the  plaintiff  in  good  faith,  and  for  his  pro- 
tection from  unjust  discrimination  against  him   on  freight 
charges  by  them  in  such  transportation;   and   that  in   quo 
■warranto  suits  of  the  state  of  Ohio  against  certain  named 
railroad  companies,  it  was  found  as  a  fact,  and  determined  by 
the  referee  in  each  of  them,  that  a  discrimination  in  freight 
Tates  for  transportation  of  oil  existed  greatly  to  the  injury  of 
"the  business  of  the  plaintiff  in  this  action;  and  that  his  con- 
nection with  those  suits  '^  was  in  good  faith  wholly  justifiable* 
and  in  the  protection  of  his  legal  rights."    The  facts  so  found 
by  the  court  in  the  present  action  had  the  support  of  evidence. 
And  it  also  appears  that  the  plaintiff  proposed  and  offered  to 
sell  his  oil  property  and  works  to  the  defendants  for  a  sum 
greatly  in  excess  of  their  value,  and  that  in  December  prior 
to  the  creation  of  the  trust  he  published  a  severe  pamphlet 
against  the  Standard  Oil  Company,  which  became  one  of  the 
<K>nstituent  companies  of  the  trust.    In  this  publication  he 
n^anifested  his  hostility  to  the  company  for  reasons  as  ex- 
pressed in  it,  having  relation  to  its  rival  business  methods, 
which  he  charged  were  conducted  in  a  manner  and  with  a 
purpose  to  injure  and  oppress  him  in  his  business  of  like 
x^haracter.     In  view  of  all  these  facts,  it  is  urged  by  the  de- 
iendants  that  the  motives  of  the  plaintiff  in  seeking  to  become 
;a  recognized  member  of  the  association  and  beneficiary  of  the 
trust  were  such  as  to  justify  the  refusal  to  permit  him  by 
transfer  of  his  shares  on  its  books  to  take  such  relation  to  it. 
The  question  of  motive,  of  the  plaintiff,  so  far  as  it  had  any 
essential  bearing  in  the  case,  was  one  of  fact.    And  upon  that 
subject  the  plaintiff  testified  that  he  had  no  hostile  purpose 
in  purchasing  the  shares  and  in  seeking  a  transfer  of  them  on 
the  books,  but  that  it  was  his  ''idea,  if  possible,  to  become  a 
record  stockholder,  in  order  to  enjoy  the  ordinary  legal  rights 
of  a  stockholder."     And  the  trial  court  determined  that  there 
was  nothing  in  the  relations  of  the  plaintiff  to  the  defendants 
.and  the  trust  that  should  prevent  such  transfer  on  the  books 
-of  the  defendants.     The  plaintiff  purchased  the  shares  in  the 
4ru8t  with  his  own  money,  and  he  represents  no  interests  or 
purposes  other  than  his  own  in  this  action.     His  claim  is 
founded  upon  a  right  of  property  lawfully  acquired.     He,  as 
holder,  became  subject  to  the  agreement  by  which  the  trust 
^as  created,  and  its  by-laws,  and  if  the  transfer  to  him  is  per- 
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fected,  he  will*  necessarily  continue  in  such  relation  of  sabjec* 
tlon  to  them.  When  no  discretionary  power  is  reserved  to 
"that  effect,  there  is  not^  nor  should  there  be,  any  rule  of  law 
ipyhich  will  enable  a  corporation  or  company  whose  stock  is  on 
«ule  in  the  open  market  to  so  discriminate  between  bona  fide 
purchasers  who  invest  money  in  it  for  their  own  benefit  as  to 
<leny  to  some  of  them  the  right  to  make  their  title  effectual 
for  recognition  by  the  company  in  the  manner  provided  by  it 
for  that  purpose.  The  perfection  in  such  case  of  the  transfer 
is  one  of  apparent  right  incident  to  the  purchase,  and  which 
the  holder  who  thus  acquires  the  stock  in  the  market  is  per- 
mitted to  assume  will  be  effectuated:  Wesion^B  Casey  L.  R.  4 
Ch.  20. 

A  discretion  in  that  respect,  when  given  or  reserved  by  the 
articles  under  or  pursuant  to  which  the  company  is  organized^ 
or  in  any  manner  requisite  to  vest  the  power  in  those  charged 
with  its  executive  duties,  may  be  effectually  exercised:  In  re 
Stranion  etc.  Co.^  L.  R.  16  Eq.  559;  Moffatt  v.  Farquhar^  L.  R. 
7  Ch.  Div.  691. 

In  the  present  case,  no  such  discretionary  powers  seem  to 
have  been  vested  in  the  trustees.  And  the  purchase  of  the 
stock  was  open  to  the  plaintiff,  and  fairly  made  by  him.  At- 
tached to  it  was  the  quality  of  transferablity,  and  with  it  was 
presumptively  the  right  of  the  beneficial  holder  to  have  recog- 
nition as  such  by  means  of  transfer  to  him  on  the  books  of 
the  trust.  And  this  was  essential  to  the  protection  of  his  rights 
derivable  from  the  title.  The  remedy  sought  by  the  plaintiff 
is  within  the  equitable  powers  of  the  court,  and  is  founded 
upon  an  indubitable  title,  as  between  him  and  his  vendor^ 
and  a  right  in  property.  In  such  case  it  is  difficult  to  see 
that  motive  legitimately  becomes  a  subject  of  consideration, 
unless  the  relief  in  view  may  for  that  reason  result  unjustly 
to  others  in  whose  behalf  it  is  resisted,  or  to  the  prejudice  of 
their  legal  rights:  Blazam  v.  Metropolitan  R^y  Co.,  L.  R.  3  Ch. 
337;  Ramsey  v.  Qouldy  57  Barb.  398,  and  cases  there  cited. 
And  how  that  could  be  the  consequence  is  not  evident.  The 
transfer  on  the  books  to  the  plaintiff  does  not  change  the 
identity  of  the  shares,  but  merely  substitutes  for  one  another 
beneficiary,  and  the  latter  is  subject  to  the  trust  agreement 
and  by-laws.  It  is  true  that  equitable  considerations  not 
recognized  in  courts  of  law  may  control  results  in  courts  of 
equity.  And  while  the  granting  of  relief  there  is  in  some 
sense  matter  of  discretion,  it  is  not  an  arbitrary  or  capricious 
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but  a  Bound  jadioial  discretion,  controlled  by  established 
principles  in  equity,  and  exercised  in  view  of  the  circani- 
stances  in  each  case:  3  Pomeroy's  £q.  Jur.«  sec.  1404.  The 
party  seeking  relief  must  come  into  court  with  clean  hands, 
as  such  maxim  is  understood  in  its  application  to  that  rela- 
tion. If,  for  instance,  he  appears  there  under  false  colors,  his 
complaint  may  for  that  reason  be  dismissed.  Such  was  the 
case  of  Forrest  v.  Manchester  etc.  JZ'y  Co.,  4  De  (3ex,  F.  &  J. 
126.  There  a  party  filed  his  bill  in  behalf  of  himself  and  all 
other  share-holders  of  the  defendant  company  to  restrain  it 
from  running  its  vessels,  etc.  It  appeared  at  the  trial  that  he 
was  also  a  share-holder  in  a  rival  company;  that  by  its  direc- 
tion he  instituted  the  suit,  and  by  it  was  indemnified  against 
costs.  The  bill  was  dismissed,  and  on  review  the  lord  chan* 
cellor,  in  holding  that  the  bill  was  an  imposition  on  the  conrti 
and  sustaining  its  dismissal,  said:  ^*  It  is  not  that  they  per- 
suaded him  to  institute  the  suit,  not  that  they  instigated  the 
suit,  but  that  the  directors  of  the  other  company  have  directed 
the  suit,  and  are  to  indemnify  the  plaintiff  against  the  costs 
of  it.  To  use  a  familiar  expression,  the  plaintiff  is  the  puppet 
of  that  company."  And  he  added:  ^'I  have  nothing  to  do 
with  the  motives  of  plaintiffs  suing  in  this  court.  If  they 
come  here  in  a  bona  fide  character,  the  reason  for  their  coming 
here  is  a  matter  beyond  the  province  of  a  court  of  justice  to 
inquire  into."  In  the  present  case  the  plaintiff's  claim  to 
relief  is  founded  upon  his  own  title  to  the  shares  in  question, 
and  the  action  was  instituted  and  prosecuted  solely  for  his 
own  benefit.  The  relief  by  way  of  transfer  of  his  stock  upon 
the  books  of  the  trust  is  not  of  itself  unconscionable.  Nor  is 
it  seen  how  it  can  be  prejudicial  to  any  legal  rights  of  the  de- 
fendants, or  any  other  beneficiary.  It  is  not  so  much  to  the 
perfected  tide  in  the  plaintiff  of  the  shares  that  the  defend- 
ants object,  as  it  is  to  the  relation  which  he  will,  as  the  conse- 
quence of  the  transfer  on  the  books,  take  to  the  trust;  nor  so 
much  to  relief  in  his  behalf,  as  in  the  alleged  apprehension  of 
consequences  which  may  follow  its  execution.  And  those  are 
dependent  upon  the  manner  he  may  conduct  himself  in  that 
relation,  whether  offensively  or  otherwise.  Whether  the  plain- 
tiff  would  seek  to  do  anything  other  than  that  which  legiti- 
mately pertained  to  the  right  of  a  stockholder  is  entirely 
speculative;  and  it  is  not  seen  that  anything  more  than  that 
could  be  accomplished  by  him  in  such  relation.  The  objec- 
tion before  mentioned  might  be  made  against  any  holder  of 
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Block,  and  the  reason  for  its  support  would  be  one  of  degree* 
It  has  no  relation  to  the  plaintiff's  legal  right  founded  upon 
his  title;  but  the  court  is  called  upon  to  make  inquiry  beyond 
that,  and  into  his  motives  or  purposes  by  which  his  conduct 
and  actions  towards  the  trust  may  be  influenced  if  he  becomes^ 
its  recognized  beneficiary.    As  said  by  a  learned  text-writer: 
*'  When  a  court  of  equity  is  appealed  to  for  relief,  it  will  not 
go  outside  of  the  subject-matter  of  the  controversy,  and  make 
its  interference  to  depend  upon  the  character  and  conduct  of 
the  moving  party,  in  no  way  affecting  the  equitable  right 
which  he  asserts  against  the  defendant,  or  the  relief  whiob 
he  demands":   1  Pomeroy's  Eq.  Jur.,  sec.  899.    Assuming 
that  there  may  be  reasons  for  denial  of  relief  in  an  action 
within  equitable  jurisdiction  there  sought,  and  founded  upon 
unquestionable  title  fairly  obtained,  they  must  be  such  a» 
to  make  it  appear  that  the  relief  may  result  oppressively 
or  to  the  undue  prejudice  of  the  defendant.    In  the  case  at 
bar  the  plaintiff's  title  to  the  stock  derived  from  his  purchase 
is  not  challenged  by  the  evidence,  but  the  ground  of  the  de- 
fense is  in  the  standing  of  the  plaintiff  in  his  relation  to  the 
trust,  of  which  the  defendants  are  trustees.     And  this  is  based 
upon  the  fact  that  his  was  an  attitude  of  hostility  to  the 
Standard  Oil  Company,  and  after  its  creation  to  the  Standard 
Oil  Trust,  arising  out  of  rivalry  in  business.    This  may  be  a 
reason  for  making  his  recognition  as  a  beneficiary  undesirabla. 
But  while  there  may  be  an  inherent  power  or  discretion  in 
the  trustees  of  a  corporation  or  company  when  its  due  proteo* 
tion  requires  or  justifies  it  to  decline  to  perfect  title  to  stock 
by  transfer  on  the  books,  it  cannot  be  supposed,  unless  the 
power  is  duly  reserved  to  or  conferred  upon  them,  that  they 
Are  for  that  purpose  permitted  to  discriminate  between  hima 
fide  purchasers  who  are  owners  and  holders  of  its  stock  hav* 
ing  assignment  duly  and  in  due  form  made  to  support  appli* 
cation  for  such  transfer.    And  in  view  of  the  facts  found  by 
the  trial  court,  and  the  preponderance  of  evidence,  as  we  view 
it,  there  seems  to  be  no  sufficient  reason  founded  upon  the 
plaintiff's  relations  to  the  defendants  or  to  the  trust,  or  other- 
wise, to  fairly  justify  a  denial  to  him  of  the  rights  of  any 
holder  in  good  faith  of  the  stock  of  the  trust. 

The  suggestion  that  the  plaintiff  should  not  have  equitable 
relief  because  he  has  an  adequate  remedy  at  law  for  damages 
requires  no  consideration^  as  that  question  does  not  appear  t^ 


668  Rice  v.  Rockefeller.  [New  York, 

have  been  specifically  raised  upon  the  trial,  or  for  determina- 
iion  of  the  trial  court. 

And  in  view  of  the  fact  that  the  shares  of  the  trust  were 
unqualifiedly  transferable,  there  seems,  for  the  purposes  of 
the  relief,  to  be  no  practical  or  substantial  reason  to  distin- 
guish between  them  and  those  of  a  corporation.  There  are  no 
exceptions  requiring  special  consideration.  These  views  lead 
to  the  conclusion  that  the  order  of  the  general  term  should  bo 
reversed,  and  the  judgment  entered  on  the  decision  of  the 
S|  ecial  term  aflBrmed.  

Transfers  of  Corforatb  Stock  —  Rights  of  Holders  of  CERTinoATn. 
—  Corporation  which  issues  certiticate  of  stock,  stating  on  its  face  that  it  is 
transferable,  has  not  a  lien  on  such  stock  as  against  a  purchaser  thereof*  and 
"the  purchaser  may  therefore  compel  transfer  of  such  stock  to  him  on  the 
l)ooks  of  the  corporation:  FUzJiu^/hv.  Bank  of  ShephtriiwUU,  3 T.  K  Mon.  126; 
IG  Am.  Deo.  90.  An  insurance  company  cannot  refuse  to  transfer  stock  on 
its  books  on  the  ground  that  the  assignor  is  indebted  to  the  company:  5«r- 
^ent  y.  FrankUn  Ins,  Co.,  S  Pick.  90;  19  Am.  Dec.  306.  Assignee  of  stock  ia 
railroad  company,  on  which  an  iustallment  remains  unpaid  by  the  original 
subscriber,  may,  upon  properly'  tendering  same,  with  interest^  maintain  a  suit 
in  equity  to  compel  the  issuing  to  Inm  of  a  stock  certificate:  Iron  /?.  R,  On. 
-v.  Fhik,  41  Ohio  St.  .S21;  52  Am.  Rep.  84.  The  possess  ou  of  the  certificate 
will  enable  the  holder  to  compel  transfer  as  against  one  to  whom  stook  has 
been  transferred  on  the  books  only:  Cunhman  v.  Thayer  Hfg,  etc  Co,,  76 
17.  Y.  365;  32  Am.  Rep.  315.  Such  a  certificate  is  an  assurance  to  the  com* 
mercial  world  that  the  shares  of  stock  are  the  property  of  the  person  desig* 
-nated,  and  that  he  has  the  power  and  right  to  transfer  and  sell  the  stock, 
<int)l  this  power  and  right  have  been  lawfully  terminated:  /osffA  v.  8L  Fmd 
DiUUUng  Co,.  44  Minn.  183. 

TRAN8FBR8  OF  CORPORATE    StOOC  —  BlOHT  OF    DntEOTOBS   TO    GoVTBOIi 

Transfers.  —  Corporation  can  avail  itself  of  provision  in  its  by-laws  thai 
transfers  of  stock  shall  not  be  valid  unless  approved  by  the  board  of  dtreo- 
tors  only  for  the  purpose  of  protecting  itself  against  irresponsible  atook* 
holders,  not  to  defeat  rights  of  third  persons:  Farmen^eie,  Bank  r,  Wauott, 
48  Iowa,  336;  80  Am.  Rep.  398.  Stockholders  in  a  corporation  have  tha  in* 
•disputable  right  to  dispose  of  their  stock  at  their  pleasure:  TrUooni  t.  IThi- 
ship,  43  La.  Ann.  45;  26  Am.  St.  Rep.  175. 

Corporate  Stook,  Acfion  fob  Refusing  to  Transfer.  —  Action  lies  for 
damages  against  a  private  corporation  for  refusal  to  transfer  stock  on  lbs 
hooks  to  one  entitled:  KimbaU  v.  Union  Water  Co..  44  OaL  173;  18  Am. 
Hep.  167;  Baltimore  City  etc.  R'y  Co,  v.  Sewell.  35  Md.  238;  6  Am.  Rep. 
402;  Morgan  v»  Bank  of  North  Ameiica,  8  Serg.  &  R.  73;  11  Am.  Dec.  575; 
JSargent  v.  FrankUn  Ins.  Co,,  8  Pick.  90;  19  Am.  Deo.  306;  Cwnmerdal  Bank 
▼.  Kortnghl,  22  Wend.  848;  34  Am.  Deo.  817;  Band  w.  Maitni  Hope  /rmtOa, 
M  Mass.  005;  97  Am.  Deo.  49. 
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Grant  of  Land  Boundbd  on  Small  Inland  Lakk  Extends  to  its  Cbntbb. 
—  In  the  state  of  New  York,  the  presumption  is,  that  land  under  th» 
waters  of  small  inland  non-navigable  lakes  and  ponds  belongs  to  the 
proprietors  of  the  adjoining  lands,  and  in  the  construction  of  grants  of 
land  bordering  and  bounded  on  such  waters  the  same  role  ia  applied 
that  is  applicable  to  conveyances  bounding  lands  on  fresh- water  streams. 
And  therefore  a  conveyance^  of  land  bordering  on  snoh  a  lake  or  pond, 
which  describes  it  as  mnning  to  the  pond,  or  to  some  monument  on  the- 
land  at  the  water,  and  thence  along  the  pond  to  another  monument  on- 
its  bank,  unless  restricted  by  express  words  or  otherwise,  carries  the 
title  to  the  center  of  the  pond;  and  the  fact  that  the  lines  along  the 
pond  are  described  by  conrsea  and  distances  running  from  one  monument 
on  the  bank  to  another,  and  that  the  length  of  these  lines  is  the  distanoe 
between  the  monuments,  is  no  evidence  of  an  intent  to  restrict  the  grant 
■o  as  to  exdnde  the  bed  of  the  pond. 

Ejectment  to  recover  possession  of  the  premises  described 
in  the  opinion.    The  facts  are  stated  in  the  opinion, 

Calvin  Frosty  for  the  appellant. 

Eugene  Prayer^  for  the  respondents. 

Bradley,  J.  The  defendant  alleges  several  defenses,  and 
the  one  founded  upoii  the  denial  of  the  plaintiffs'  title  is,  that 
their  ancestors  conveyed  the  premises  in  question  by  deeds  to 
certain  grantees  many  years  before  this  action  was  commenced. 
If  this  proposition  of  fact  is  sustained,  the  other  alleged  de- 
fenses will  require  no  consideration. 

The  premises  which  are  the  subject  of  controversy  consist  of 
a  body  of  water  formerly  known  as  Hinckley  Pond,  and  later 
as  Croton  Lake,  and  land  under  the  water,  situated  in  the  town 
of  Patterson,  county  of  Putnam.  This  is  a  natural  pond,  or 
lake,  about  151  rods  in  length,  and  in  the  broadest  place  about 
48  rods  in  width,  and  covers  about  45  acres.  It  has  two  in- 
lets at  the  southerly  end,  and  an  outlet,  known  as  Muddy 
Brook,  at  the  north  end;  and  the  court  found  that  there  was  a 
slight  and  very  sluggish  current  running  through  the  pond 
from  south  to  north.  The  plaintiffs  do  not  claim  title  to  any 
of  the  land  adjacent  to  the  lake,  as  that  was  all  conveyed  by 
their  ancestors  by  five  deeds  made  in  the  years  1796,  1813, 
1828,  and  1845.  Natural  ponds  and  small  lakes  are  private 
property.  They  pass  by  grant  of  land  in  which  they  are  in- 
cluded. They  are  also  presumed,  if  nothing  appears  to  the 
contrary,  to  belong  to  the  riparian  owners.    And  there  would 
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€dem  to  be  no  substantial  reason  for  the  applieatioQ  of  a  dififer- 
ent  rule  in  the  legal  construction  of  grants  of  land  bounded  on 
them,  than  is  applied  to  conveyances  bounding  premises  on 
fresh-water  streams.  Our  attention  has  been  called  to  no  case 
in  this  state  where  the  question  has  arisen  and  essentiallj 
been  the  subject  of  determination. 

In  CancU  (Jammers  v.  People^  5  Wend.  423,  and  in  Canal  Ap- 
praisers  ▼.  People,  17  Wend.  597,  the  chancellor  said:  '^Tlie 
principle  itself  does  not  appear  sufficiently  broad  to  embrace 
our  large  fresh-water  lakes,  or  inland  seas,  which  are  wholly 
unprovided  for  by  the  common  law  of  England/'  and  that  a 
different  rule  must  probably  prevail  as  to  them,  **and  also  as 
to  those  lakes  and  streams  which  form  the  natural  boundaries 
between  us  and  a  foreign  nation.'' 

A  like  remark  was  made  in  Smith  ▼•  OUy  of  Roeheeter^  92 
N.  Y.  463,  44  Am.  Rep.  393,  by  Judge  Ruger,  who  added: 
***  We  have  arrived  at  the  conclusion  that  all  rights  of  prop- 
erty to  the  soil  under  the  waters  of  Hemlock  Lake  were  ac- 
quired by  and  belong  to  its  riparian  owners."  Hemlock  Lake 
is  about  seven  miles  long  and  a  half-mile  in  width.  And  the 
fact  that  the  title  to  the  land  in  western  New  York,  within 
which  is  Hemlock  Lake,  was  not  derived  from  this  state  vas 
not  deemed  and  is  not  important  upon  the  question  of  its  pro- 
prietorship, because  it  came  within  the  class  of  small  lakes, 
the  bed  of  which  is  the  subject  of  private  ownership. 

In  Ledyard  v.  Ten  Eyck,  36  Barb.  102,  it  was  held  that  land 
conveyed  by  deed  bounding  it  on  Cazenovia  Lake,  which  was 
five  miles  long  and  three  fourths  of  a  mile  in  width,  extended 
to  its  center*  But  the  conclusion  reached  in  that  ease  may 
have  been  supported  upon  another  ground,  which  was  there 
considered. 

In  Wheeler  v.  Spinola,  54  N.  Y.  877,  the  question  was  con- 
sidered in  its  application  to  a  pond,  the  size  of  which  does  not 
appear;  and  it  was  there  said  that  *'  a  boundary  upon  it  does 
not  carry  title  to  its  center,  but  only  to  low- water  mark. 
Such  is  the  rule  as  to  boundaries  upon  natural  ponds  and 
lakes";  and  in  support  of  the  proposition  are  there  cited: 
Canal  CommWs  v.  People,  5  Wend.  423;  Champlain  etc.  IL  R, 
Co,  V.  Valentine,  19  Barb.  484;  Waterman  y.  Johnson,  18  Pick. 
261;.  Bradley  v.  Rice,  13  Me.  198;  29  Am.  Dea  501. 

In  the  commissioners'  case  the  relator  claimed  certain 
rights  in  the  Mohawk  River,  which  he  alleged  were  impaired 
by  the  plaintiffs  in  error;  and  the  railroad  company  case  bad 
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Telation  to  alleged  rights  in  Lake  Champlain,  which  is  a  large 
navigable  lake  about  one  hundred  and  thirty  miles  in  length, 
And  varying  from  about  fifteen  miles  to  less  in  width.  This 
is  a  large  navigable  lake,  and  the  Mohawk  has  been  held  to 
l>e  a  public  river.  Those  two  cases  seem  to  have  no  necessary 
application  to  the  present  one.  Reference  further  on  is  made 
te  the  other  two  cited  cases. 

The  controversy  in  Wheeler  v.  Spinola^  54  N.  Y.  377,  had 
relation  only  to  a  strip  of  land  between  high  and  low  water 
mark  on  the  south  side  of  Flax  Pond,  upon  which  strip  the 
defendant  was  charged  W}th  committing  trespass  in  cutting 
thatch;  and  as  the  title  under  which  the  defendant  claimed 
was  by  deed  bounding  the  land  upon  the  pond,  it  was  held  to 
extend  to  low-water  mark.    This  covered  the  loctLs  in  quo^  and 
was  as  far  as  the  court  was  called  upon  to  go  for  the  purposes 
of  the  defense.     While  the  views  of  the  learned  judge  upon 
whose  opinion  that  case  was  decided  are  entitled  to  much 
weight,  the  question  now  under  consideration  was  not  there 
necessarily  considered  or  determined.    And  so  far  as  we  are 
advised,  it  remains  in  this  state  an  open  one  for  consideration. 
There  is  a  conflict  of  authority  upon  the  subject  by  adjudica- 
tion in  some  of  the  other  states.    And  in  holding  that  by  con- 
veyances bounding  lands  on  natural  ponds  the  grantees  take 
title  only  to  low-water  mark,  Massachusetts  seems  to  have 
taken  the  lead:  Waterman  y,  Johnson^  IS  Fick,  261.    That  case 
was  decided  in  1832.    There  was  a  reason  for  such  rule  in  that 
state  in  the  fact  that  by  a  colonial  law  or  ordinance  adopted 
in   1641,  and   amended   in   1647,   great  ponds,  which  were 
defined  as  those  containing  more  than  ten  acres,  were  declared 
public  property,  and  after  this  ordinance  was  so  amended  in 
1647,  such  ponds  have  not  been  subject  to  private  ownership: 
West  Roxhury  v.  Stoddard^  7  Allen,  158;  Hittinger  v.  Eamen^ 
121  Mass.  539.     And  after  referring  to  Ledyard  v.  Ten  Eyck^ 
86  Barb.  102,  and  to  what  was  there  held  in  relation  to  the 
proprietorship  of  Cazenovia  Lake,  Mr.  Justice  Hoar,  in  the 
West  Roxhury  case,  added  that  the  state  of  New  York  had  no 
statute  similar  in  its  provisions  to  the  Massachusetts  ordinance 
before  mentioned. 

In  Bradley  v.  Rice,  13  Me.  198,  29  Am.  Dec.  501,  decided  in 
1836,  the  question  was  not  discussed,  but  the  ^urt  said  that 
no  case  had  been  cited  or  fouffd  where  the  rule  of  construction 
applicable  to  boundaries  on  streams  had  been  extended  to  a 
poiid  or  lake,  and  cited  Waternuin  v.  Johnson^  18  Pick.  261,  to 
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the  oontrary.  It  is  unnecessary  to  refer  to  the  relation  to  th» 
colony  and  state  of  Massachusetts  of  the  territory  constitatii^ 
the  state  of  Maine  up  to  the  time  of  its  admission  as  a  state 
into  the  Union,  as  such  previous  relation  may  be  entitled  t» 
no  consideration  from  the  time  it  became  a  state. 

In  State  v.  Gilmanton^  9  N.  H.  461,  the  question  was,  whether 
the  town  of  Gihnanton  was  chargeable  with  repairs  of  a  brid^ 
over  what  may  be  termed  the  outlet  of  Winnepissiogee  Lake, 
and  that  was  said  to  be  dependent  on  the  fact  whether  the 
place  crossed  by  the  bridge  was  a  river  or  bay.  It  was  the 
boundary  of  the  town;  and  it  was  accordingly  held  that  if  a 
river,  the  line  of  the  town  would  go  to  the  center,  and  only  to 
the  water's  edge  if  a  bay.  This  question  of  fact  was  reserved 
for  trial.  The  cases  cited  in  support  of  the  proposition  were 
Ex  parte  Jennings^  6  Cow.  518,  16  Am.  Dec.  447,  and  Canal 
CommWs  v.  People^  6  Wend.  423.  And  the  court  there  added, 
that  such  seems  to  have  been  the  legislative  constructicKi,  in 
that  state,  of  grants  bounding  land  on  lakes  and  ponds,  as 
appears  from  the  annexation  of  islands  to  the  towns  adjacent^ 
etc. 

In  Kanouse  v.  Slockbowery  48  N.  J.  Eq.  42,  it  was  held  that 
the  line  bounding  the  land  on  the  pond  or  lake  was  in  terms 
confined  to  the  edge  of  it,  and  for  that  reason,  as  well  as  in 
construction  of  law,  the  land  devised  embraced  none  under 
the  water  nor  any  beyond  low-water  mark.     The  proposition 
that  the  rule  applicable  to  boundaries  on  fresh-water  streams 
does  not  apply  to  lakes  or  ponds  was  held  in  Boorman  ▼. 
Sunnuchs^  42  Wis.  233,  and  Diedrieh  v.  Northwestern  etc.  Rp 
Co.,  42  Wis.  248;  24  Am.  Rep.  399.     And  the  same  in  TVu*- 
teee  of  Schools  v.  Schroll,  120  111.  509;  60  Am.  Rep.  575,     In 
Fletcher  v.  Phelps,  28  Vt.  257,  there  was  really  no  question 
that  the  boundary  of  the  land  on  Lake  Champlain  was  other 
than  at  low- water  mark.     And  the  court,  referring  to  the  rulo 
relating  to  boundaries  of  land  on  a  fresh-water  stream,  added 
that  a  different  rule  prevails  where  land  conveyed  is  bounded 
on  large  natural  ponds  or  lakes,  and  cites  the  Waterman  and 
canal  commissioners  cases.      The  determination  of  some  of 
the  cases  above  cited  is  founded  upon  the  proposition  that  the 
riparian  ownors  do  not  have  titles  to  lakes  and  ponds.     And 
in  Paine  v.  Woods,  108  Mass.  169,  Mr.  Justice  Gray  said  that 
^the  question*  whether  the  titl#  in  the  land  under  a  great 
fresh-water  pond,  or  lake,  is  in  the  proprietors  of  the  lands 
adjoining,  or  in  the  crown,  does  not  seem  to  have  been  ever 
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judicially  determined  in  England";  and  cites  MarshcM  ▼• 
UlUawaier  Steam  Nav.  Co.<,  8  Beat  &  S.  732,  where  the  ques- 
tion whether  the  soil  of  lakes  prima  facie  belongs  to  the  ripa- 
rian owners  on  either  side  adfilum  aquse^  or  whether  it  belongs 
prima  facie  to  the  king,  was  raised  and  undetermined.     But, 
later,  it  was  held  that  the  right  to  the  soil  of  non-tidal  lakes 
was  not  necessarily  in  the  crown:  Bristow  v.  Cormicany  3  App. 
Cas.  641.    Whatever  may  be  the  doctrine  applicable  to  small 
inland  lakes  and  ponds  elsewhere,  the  presumption  in  this  state 
18,  that  the  land  under  their  waters  belongs  to  the  proprietors 
of  the  adjoining  lands:  Smith  v.  City  of  Rochester^  92  N.  Y. 
463;  44  Am.  Rep.  893.    Such  is  the  common-law  rule  in  the 
states  where  the  grantees  of  land  so  situated  and  described  by 
boundary  in  grants  as  on  or  along  such  waters  take  to  the 
center:  Rice  v.  Ruddiman,  10  Mich.  126;  CliUe  ▼.  Fietur,  65 
Mich.  48;  Ridgway  v.  Ltidlovfy  68  Ind.  248;  Lembeck  y.  Nye^  47 
Ohio  St.  836;  21  Am.  St.  Rep.  828.     And  in  Ridgway  v.  Lud- 
low, 68  Ind.  248,  it  was  held  that  prescriptive  right  acquired 
by  adverse  possession  to  land  adjaceAt  to  such  a  lake  extended 
to  the  middle  of  it. 

In  Hardin  v.  Jordan,  140  U.  S.  871,  the  subject  had  very 
thorough  consideration,  was  elaborately  discussed,  and  the 
conclusion  there  reached  and  adopted  by  a  majority  of  the 
court  was,  that  by  the  common  law  the  grantee  of  lands 
bounded  upon  an  inland  non-navigable  lake  or  pond  takes 
title  to  its  center.  The  lake  there  in  question  is  in  the  state 
of  Illinois,  and  is  two  or  three  miles  in  length.  And  the  court 
reviewed  the  case  of  Trustees  of  Schools  v.  Schroll,  120  111.  609, 
60  Am.  Rep.  676,  which  was  criticised,  held  not  to  have  cor- 
rectly declared  the  common  law  applicable  to  that  state,  and 
was  disregarded  as  authority  on  the  subject.  This  is  in  har- 
mony with  the  rule  in  our  state,  that  the  title  to  the  soil  under 
€uch  waters  is  in  the  riparian  owners;  and  analogously  to  that 
relating  to  the  conveyance  and  proprietorship  of  lands  bounded 
on  fresh-water  streams,  it  would  seem  for  the  same  reason  to 
be  alike  applicable  to  such  lakes  and  ponds. 

The  reason  for  the  distinction  in  the  cases  where  it  has 
been  recognized  has  not  been  the  subject  of  much  discussion 
by  the  courts.  But  a  reason  given  by  Judge  Gresham  in 
State  of  Indiana  v.  Milk,  11  Fed.  Rep.  389,  had  relation  to 
the  inconvenience  or  difficulty  in  locating  in  the  lakes  the 
lines  of  the  several  proprietors  of  the  uplands.  He  was  deal- 
ing with  a  lake  covering  fourteen  thousand  acres.    But  he 
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added  that  ^'  a  person  might,  by  purchasing  the  lands  sur- 
rounding a  lake,  in  view  of  the  size  and  other  circa mstanees, 
be  held  to  own  the  bed.  Each  case  depends  largely  on  itseva 
facts." 

While  a  lake  may  be  of  such  form  as  to  render  the  designa- 
tion in  it  of  the  lines  of  the  several  riparian  owners  in  certain 
cases  somewhat  difficult,  that  foot  in  its  relation  to  the  practical 
effect  of  the  rule  is  not  an  objection  to  its  general  applicatien. 
No  case  will  probably  arise  in  which  their  respective  rights  in 
that  respect  may  not  be  ascertained  and  defined  in  reference 
to  the  location  and  extent  of  the  boundaries  of  their  lands  on 
or  along  the  lake.     Bends  ov  bays  in  rivers  may,  to  aoine 
extent,  present  Ube  dnfflculties.    The  value,  such  as  they  have, 
of  small  non-navigaUe  lakes  and  ponds,  as  a  general  rule^  is 
mainly  in  their  relation  to  the  adjacent  lands.     There  may, 
however,  be  exeeptional  eases.    The  pond  in  question  has, 
since  the  conveyance  of  the  surrotmding  lands,  beceme  useful 
in  its  production  of  ice,  by  reason  of  railroad  facilities  for 
transportation  of  it  to  m&rket     But  this .  Asct,  »nd  the  extent 
of  the  business,  and  of  the  preparations  made  there  by  the 
defendant  to  carry  it  on,  hare  ne  bearing  upon  the  question 
we  are  now  considering.    The  inquiry  has  relation  to  the  title 
in  the  soil  under  the  water  of  the  pond  or  lake.    The  views 
already  given  lead  to  the  oooelusion  that  the  common  lew 
relating  to  the  oonstruction  and  extent  of  grants  of  land 
bordering  and  bounded  on  such  waters  is  applicable  alike  to 
conveyance  bounding  lands  on  fresh-water  rivers  and  small 
non-navigable  lakes  or  ponds.     Such  is  the  character  of  the 
one  in  question;  and  whether  its  bed  was  embraced   in  or 
excluded  from  the  grants  made  by  the  deeds  before  mentioned 
is  dependent  upon  their  construction.     The  boundaries  are 
described  as  along  the  pond;   and   unless   in  some  manner 
qualified  or  restricted,  they,  by  legal  construction,  had  the 
enfcct  to  embrace  its  bed  within  their  grants.     This,  in  such 
caso,  is  the  presumed  intent,  unless  the  contrary  appears:  Luce 
V.  Carley^  24  Wend.  451;  35  Am.  Dec.  687;  Ex  parte  Jenning$y 
6  Cow.  518;  16  Am.  Dec.  447;  Mott  v.  Moii,  68  N.  Y.  247. 

It  1^,  however,  urged  that  as  in  the  last  thre^  of  those  deeds 
the  lines  along  the  pond  are  described  by  courses  and  distances, 
the  intent  thus  appears  to  restrict  the  grants  to  those  lines,  and 
that  such  is  the  legal  effect.  It  may  be  observed  that  the 
outer  boundary  of  the  waters  of  the  pond  are  represented  by 
courses  and  distances  as  appears  by  the  deeds;  and  sinoe  they 
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Btre  described  as  along  the  pond,  was  the  boundary  in  legal 
effect  necessarily  so  restricted  by  that  method  of  description 
as  to  exclude  the  bed  from  the  grants?    A  boundary  line  de- 
scribed as  "  along  the  shore  "  of  a  fresh-water  stream  does  not 
extend  the  grant  to  its  center:  Child  v.  Starr^  4  Hill,  869; 
and   a   like  construction  is  applicable  to  a  boundary  by  the 
bank  of  such  a  stream:  Starr  v.  Child,  6  Denio,  599;  HaXsey 
V.  MeCormick^  18  N.  Y.  296.    In  those  cases  the  prescribed 
limitation  of  the  boundary  lines  to  the  shore  and  bank  did 
not  permit  the  extension  of  the  grant  by  construction  to  the 
thread  of  the  streams.    And  the  same  may  be  said  of  People 
▼.  Jones,  112  N.  Y.  697. 

Our  attention  has  been  called  to  cases  relating  to  convey- 
ances of  lands  adjacent  to  highways  where  it  was  held  that  a 
line  described  as  running  along  a  highway  from  and  to  monu- 
ments located  on  one  side  of  it  did  not  vest  in  the  grantee 
title  to  its  center,  but  by  the  terms  of  the  description  the  road- 
bed was  excluded:  Jachon  y.  Hathaway^  15  Johns.  447;  8  Am. 
Dec.  263;  Kings  County  Fire  Ins.  Co.  v.  Stevens,  87  N.  Y.  287; 
41  Am.  Rep.  361;  Smith  v.  Slocomb,  9  Gray,  36;  69  Am.  Dec. 
274.     While  there  is,  in  legal  effect,  analogy  between  the  boun- 
dary of  grants  on  highways  and  streams,  there  is  this  distino- 
tion:  that  it  is  not  practicable  to  locate  monuments  in  the 
channels  of  the  latter,  and  it  is  usual  to  refer  in  the  descrip- 
tion of  boundary  to  their  location  adjacent  to  the  water  to 
mark  the  place  of  intersection  with  the  stream. 

In  Luce  v.  Carley^  24  Wend.  451,  85  Am.  Dec.  637,  among 
the  courses  in  the  description  of  the  premises  were  those  to  a 
hemlock  stake  ^'standing  on  the  east  bank  of  the  river,  from 
thence  down  the  river  as  it  winds  and  turns,  twenty- four 
chains  and  ninety-four  links,  to  a  hard  maple  tree,"  etc.  This 
niaple  tree,  as  appears  by  the  opinion  of  the  court,  was  de- 
scribed as  standing  on  or  near  to  the  east  bank.  And  in  hold- 
ing that  the  grantee  took  title  to  the  center  of  the  river,  the 
court  said:  '^It  is  never  thought  that  monuments  mentioned 
in  such  a  deed  as  occupying  the  bank  of  the  river  are  meant  by 

the  parties  to  stand  on  the  precise  water  line They  are 

used  to  fix  the  termini  of  the  line  which  is  described  as  follow- 
ing the  sinuosities  of  the  stream Where  the  grant  is  so 

framed  as  to  touch  the  water  of  the  river,  and  the  parties  do 
not  expressly  except  the  river,  if  it  be  above  tide,  one  half 
the  bed  of  the  stream  is  included  by  construction  of  law.    If 
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the  parties  mean  to  exclude  it,  they  should  do  so  by  expre» 
exception." 

In  Child  T.  Starr^  4  Hill,  875,  the  chancellor  remarked  thai 
''running  to  a  monument  standing  on  the  bank,  and  from 
thence  by  the  river  or  along  the  river,  etc.,  does  not  restrict 
the  grant  to  the  bank  of  the  stream;  for  the  monuments  ia 
such  cases  are  only  referred  to  as  giving  the  direction  of  the 
lines  to  the  river,  and  not  as  restricting  the  boundary  on  the 


river." 


In  Seneca  Nation  of  Indians  v.  Knight,  28  N.  Y.  498,  the 
boundary  of  the  land  was  described  as  beginning  at  a  post 
standing  on  the  bank  of  Lake  Erie,  at  the  mouth  and  on  t]»e 
north  side  of  Cattaraugus  Creek,  and  after  describing  other 
lines,  proceeded,  "thence  ....  to  a  post  standing  on  the 
north  bank  of  Cattaraugus  Creek;  thence  down  the  same,  and 
along  the  several  meanders  thereof,  to  the  place  of  beginning.'^ 
It  was  held  that  the  grant  was  to  the  center  of  the  creek.  The 
court  there  referred  to  and  approved  the  remark,  before  men* 
tioned,of  the  chancellor  in  Child's  case,  and  added:  Parties 
may  restrict  their  grants,  *'  but  the  restriction  ought  to  be 
found  in  very  plain  and  express  words."  And  in  Kings 
County  Fire  Ins.  Co.  v.  Stevens,  87  N.  Y.  287,  41  Am.  Rep. 
361,  the  court  cited  with  approval  the  Seneca  Nation  case^ 
and  in  like  manner  noticed  such  remark  of  the  ohancellor  in 
Child's  case. 

Inasmuch  as  a  boundary  by  or  along  a  watercourse  is 
effectual  to  take  the  grant  by  legal  construction  to  its  thread,  it 
would  seem  that  the  application  of  the  courses  and  distances 
of  the  boundary  along  this  water  of  the  stream  may  not  be 
treated  as  qualifying  the  effect  which  would  be  given  to  the 
grant  if  they  were  omitted.  If  the  boundary  were  not  ex- 
pressed as  along  the  pond,  it  might  and  would  be  assumed 
th  at  there  was  an  intent  to  so  restrict.  And  it  may  be  observed 
that  the  courses  and  distances  between  the  outer  lines  inter- 
secting it  are  not  controlled  by  any  monuments  given  in  the 
deeds  other  than  along  the  pond. 

A  question  somewhat  similar  to  this  arose  in  Rix  Y.Johnsonf 
5  N.  H.  520;  22  Am.  Dec.  472.  There  the  boundary  on  a 
river  was  described  by  courses  and  distances  between  the  two 
points  of  intersection  of  the  outer  lines  with  the  stream  by 
reference  to  monuments  located  near  it;  and  it  was  held  that 
the  boundary  was  in  the  river.  The  present  case  is  distin- 
guishable from  those  where  the  line  is  described  as  along  the 
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ashore  or  on  the  bank.     Here  there  is  nothing  in  the  terms  of 
4rhe  deeds  which  places  the  boundary  along  there  outside  the 
"wator  of  the  pond.    The  boundary  is  described  as  along  the 
pond.    The  courses  and  distances  given  represent  the  sinuos- 
ity of  the  line  of  connection  of  the  water  with  the  shore;  and 
the  boundary  as  described  along  the  pond,  as  generally  under- 
stood, means  on  its  water.    And  the  fact  that  the  length  of  the 
lines  running  to  and  from  the  monuments  at  the  pond  is  the 
distance  to  and  from  them  on  the  bank  does  not  of  itself  a£fect 
the  question.    Such  is  usually  the  case  of  the  description  of 
land  bounded  on  streams  in  which  the  grants  are  treated  as 
<id  filum  aqum.    And  as  said  by  Mr.  Justice  Cowen  in  Luce  ▼• 
Carley^  24  Wend.  451,  35  Am.  Dec.  637,  where  the  grant  is  so 
framed  as  to  touch  the  water  of  the  river,  one  half  the  bed  of 
the  stream  is  included  by  construction  of  law.    This,  of  course, 
means  to  the  extent  of  the  boundary  in  contact  with  the  water. 
It  is  a  matter  of  common  knowledge,  in  respect  to  lands 
bordering  on  streams  and  other  bodies  of  water,  that  it  is  usual 
in  surveys,  when  made,  to  so  describe  the  uplands  as  to  com* 
pute  the  number  of  acres  they  contain,  as  generally  in  them/ 
exclusive  of  the  soil  beneath,  the  water  is  mainly  the  valuo^ 
and  the  quantity  of  the  uplands  embraced  in  a  conveyanos 
constitutes,  in  view  of  the  situationi  the  basis  for  the  measore 
of  the  consideration. 

The  conveyances  embracing  the  land  surrounding  this  laks 
or  pond  were  made  many  years  ago.  No  circumstances  appear 
bearing  upon  the  purpose,  construction,  or  effect  of  those  con* 
veyances  inconsistent  with  the  intent  of  the  grantors  to  include 
its  bed  within  them. 

If  these  views  are  correct,  the  conclusion  of  the  trial  court 
that  the  plaintiffs  had  no  title  to  the  loeut  in  quo  was  justified 
by  the  evidence. 
And  the  order  should  be  reversed,  and  the  judgment  affirmed. 


Watbrs  akb  Watkrooubsbs.  —  The  rights  of  riparian  owners  in  waters 
fronting  their  lands  are  discussed  in  thejiote  to  MiUer  v.  MendenhaU,  19  Am. 
St.  Rep.  226-234;  and  boundary  lines  upon  waters,  in  the  note  to  AOen  v. 
WOer,  27  Am.  St.  Rep.  66-63.  In  the  note  to  MiUer  ▼.  MendenhaU,  19  Am. 
St  Rep.  230,  231,  will  be  foond  some  remarks  as  to  the  ownership  of  the 
soil  under  navigable  and  non-navigable  lakes.  In  Lembeek  ▼.  Nye,  47  Ohio 
St.  336,  21  Am.  8t  Rep.  828,  it  was  held,  as  in  the  principal  case,  that  a  ooii* 
veyance  of  land  bounded  on  a  non-navigable  lake  passes  title  to  the  center 
of  the  lake.  The  same  rule  prevails  in  Indiana:  Stoner  t.  ^oe,  121  Ind.  61) 
and  in  Michigan:  CluU  v.  Fiaher,  66  Mich.  48.  In  addition  to  the  autboritiee 
for  the  opposite  view,  mentioned  by  the  court,  may  be  mentioned:  Si 
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T.  King^  76  Me.  197;  49  Am.  Rep.  809;  following  Wood  ^.  KeOe^,  89  IC&fl, 
ftnd  Z>«<apUM  r.  Ohkago  Me.  Jt^  Co.,  42  Wn.  214;  24  Am.  Rep.  WL  Ite 
thread  of  the  ttreani  wm  held  to  be  the  boundary,  under  a  deseripiieavlMi 
ran:  '*  to  a  tree  on  the  bank  of  a  river,  thence  up  said  riTBTp**  eto^  id  Kb^  % 
Taylor,  64  N.  H.  489;  and  the  same  effect  given  to  the  wordj^  *'  thence  .... 
to  a  tree  on  the  bank  of  N.  river,  and  hence  np  said  riv«r  nnti^*  etc*  in  Ta^ 
kt  w.  MM  64  N.  H.  89SL 
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{]MMbwT0MC4U^ 

]lwu«BMOB  PaawiuiD  veox  HAmiiiv0  4»  Imnmrnm  ^iiiiimmi  wmwl 
—  When  a  person  passin/s  along  ^  street  nndsr  an  elwratod  railxvsd  ■ 
stmck  and  injured  by  a  broken  bolt  attached  to  aa  iioo  pUte  er  eE|^ 
which  falls  upon  him  from  the  stmcture  above^  a  preenmptifla  iiisM 
that  there  was  negligence  on  the  part  ol  tlie  railway  company  in  peraift- 
iing  the  stractore  to  get  oat  of  repair;  and  this  presunptioo  Is  ■oiever- 
oome  by  the  testimony  of  its  tsaok- walker  sod  inspeotor,  to  the  effBci 
that  it  was  his  dnty  to  examine  carefully  all  the  rails,  swiiclies.  aigasK 
bolts,  and  fastenings  of  all  kinds,  and  to  keep  them  tight^  and  that  he 
performed  this  duty  to  the  best  of  his  ability.  But  even  if  this  evideoee 
were  snfficient  to  remove  the  presumption,  still  the  eredibili^  ef  the 
witness  would  be  involved,  and  be  a  qaeetioa  for  the  ]«ry,  sniee  he 
would  be  a  person  interested,  and  possibly  actuated  by  a  motive  te 
shield  himself  from  blame,  and  it  would  be  error  to  direct  a  verdiot  for  the 
company. 

Edwin  R.  Leavitt,  for  the  appellant. 
Brainard  ToUes,  for  the  respondent 

Haight,  J.  Tills  action  was  brought  to  recover  damage6 
for  a  personal  injury. 

On  the  24th  of  June,  1885,  the  plaintiff  was  driving  along 
Sixth  Avenue,  in  the  city  of  New  York,  in  a  wagon,  grang 
uptown  under  the  defendant's  elevated  railroad  structure. 
When  near  Thirty-ninth  Street,  an  iron  plate  or  clip,  with  a  part 
of  a  broken  bolt,  fell  from  the  structure,  striking  him  upon  the 
shoulder,  causing  the  injury  for  which  this  action  was  brought. 

It  appears  that  the  bolt  was  about  fourteen  inches  long; 
that  it  passed  through  the  guard-rail  of  the  defendant's  road, 
the  stringer  upon  wliich  it  rested,  and  an  iron  plate  or  clip 
underneath,  which  was  held  in  place  by  a  nut  upon  the  end 
of  the  bolt;  that  the  bolt  was  broken  about  two  inches  from 
the  nut. 

These  facts  having  been  shown,  the  plaintiff  rested.  There- 
upon  the  defendant  introduced  evidence  showing  a  proper 
construction  of  its  elevated  railway,  and  then  called  Samuel  S. 
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fLoacli  B.B  a  witness,  who  testified  that  he  was  the  defendant's 
.raok-walker  and  inspector  at  the  place  where  the  injury  was 
received  by  the  plaintiff;  that  it  was  his  duty  to  move  care- 
fully over  the  track,  during  the  daytime,  to  examine  carefully 
nil  the  rails,  switches,  signals, bolts,  and  fiEistenings of allkinds, 
and  to  keep  them  tight;  that  in  June,  1885,  he  was  engaged 
in  following  out  his  instructions,  and  that  he  performed  them 
to  the  best  of  his  ability. 

The  defendant's  counsel  then  moved  the  court  to  direct  a 
verdict  for  the  defendant,  whidh  motion  was  granted. 

The  plaintiff  asked  permission  to  go  to  the  jury  upon  the 

queation  of  the  defendant's  negligence,  upon  the  ground  that 

the  evidecice  showed  that  the  presumption  arose  that  the 

defendant  was  negligent,  in  view  of  the  fact  that  the  iron  plate 

fell  from  its  structure  upon  the  plaintiff.    This  request  was 

denied,  and  an  exception  was  taken  by  the  plaintiff  to  auch 

denial,  and   to  the  direction  of  a  verdict  in   favor  of  the 

defendant. 

No  question  is  made  but  that  the  defendant's  elevated  rail- 
road was  properly  constructed.  It  is  claimed,  however,  that 
it  was  negligently  suffered  to  get  out  of  repair,  and  that 
because  of  such  negligence,  the  plaintiff  suffered  the  injury 
complained  of. 

It  was  the  duty  of  the  defendant  to  exercise  ordinary  care, 
for  the  purpose  of  keeping  its  structure  in  proper  repair,  so  as 
to  prevent  injury  to  persons  passing  over  or  underneath  it 

The  evidence  showed  that  the  bolt  was  broken,  and  that  in 
consequence  the  iron  plate  or  clip  fell  upon  the  plaintiff.  The 
structure  was  consequently  out  of  repair,  and  under  the  cir- 
cumstances  I  think  the  presumption  of  negligence  follows. 

It  has  been  held  that  where  a  building  adjoining  a  street 

falls  into  the  street,  in  theabsenceof  explanatory  circumstances 

negligence  will  be  presumed,  and  the  burden  is  placed  upon 

the  owner  of  showing  the  use  of  ordinary  care;  that  where  a 

plaintiff  was  passing  on  a  highway  under  a  railroad  bridge, 

when  a  brick  fell  from  one  of  the  pilasters  upon  which  an  iron 

girder  of  the  bridge  rested,  striking  him  upon  the  shoulder, 

causing  injury,  negligence  would  be  presumed;  that  where  a 

barrel  rolled  out  of  the  window  of  a  warehouse  onto  a  street, 

injuring  a  person   passing,  negligence  would  be  presumed; 

that  where  a  person,  while  walking  along  the  street  in  front 

of  a  building,  was  struck  by  a  falling  chisel,  the  presumption 

of  negligence  is  sufficient  to  call  for  an  explanation;  that 
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where  plaintiff  was  injured  while  walking  on  the  sidewalk  of 
a  street,  immediately  under  the  defendant's  railroad,  by  being 
struck  with  a  heavy  piece  of  metal,  which  fell  from  one  of 
defendant's  oars  passing  above,  that  from  the  nature  of  the 
accident  negligence  might  be  inferred,  etc.:  Mullen  y.  Sl  Johu^ 
57  N.  Y.  567;  16  Am.  Rep.  530;  Kearney  y.  London  R.  R.  Co^ 
L.  R.  5  Q.  B.  411;  L.  R.  6  Q.  B.  759;  Byrne  v.  Boadle,  2  Hari. 
&  C.  722;  Cahalin  v.  Cochran,  1  N.  Y.  St  Rep.  583;  GoU  v. 
Manhattan  Ry  Co.,  6  N.  Y.  Supp.  185;  affirmed  126  N.  Y. 
714;  Payne  v.  Troy  etc.  S.  S.  Co.,  83  N.  Y.  672, 

The  learned  general  term,  in  its  opinion,  admits  this  propo- 
sition, and  concedes  that  the  fall  of  the  plate  or  clip,  in  the 
absence  of  an  explanation,  raises  a  presumption  of  negligence. 
That  court,  however,  reached  the  conclusion  that  the  presump- 
tion was  overthrown  by  the  evidence  produced  on  behalf  of  the 
defendant.    As  we  have  seen,  that  evidence  was  given  by  the 
witness  Roach.    It  was  his  duty,  as  he  testified,  to  examine 
carefully  all  rails,  switches,  signals,  bolts,  and  fastenings  of 
all  kinds,  and  to  keep  them  tight     He  further  states  that  in 
June,  1885,  he  was  engaged  in  following  out  his  instructions, 
and  performed  them  to  the  best  of  his  ability.     In  no  place 
does  he  testify  that  he  ever  examined  the  bolt  and  clip  which 
fell  upon  the  plaintiff.    He  does  not  tell  us  how  often  he 
passed  over  the  track,  or  to  what  extent  he  examined  the 
bolts  and  fastenings.     He  only  gives  us  his  own  conclosioa 
that  he  performed  his  duty  to  the  best  of  his  ability.    It 
does  not  appear  to  us  that  this  was  sufficient  to  remove  the 
presumption,  which  necessarily  follows  from  the  established 
fact  that  the  bolt  was  broken,  and  in  that  particular  the  struo* 
ture  was  out  of  repair,  and  dangerous. 

But  even  if  this  evidence  was  sufficient  to  remove  the  pre- 
'sumption,  as  held  by  the  general  term,  the  credibility  of  the 
witness  would  still  be  involved,  and  be  a  question  for  the  jury. 
This  witness  was  the  defendant's  track-walker.  It  was  his 
duty  to  examine  the  bolt  which  was  broken.  If  there  was 
any  negligence  for  which  the  defendant  was  chargeable,  it  was 
that  of  this  witness.  He  was  therefore  a  person  interested, 
and  possibly  actuated  by  a  motive  to  shield  himself  from 
blame:  Dean  v.  Van  Nostrandj  23  Week.  Dig.  97;  Elwood  v. 
Western  Union  Tel  Co,,  45  N.  Y,  549-554;  6  Am.  Rep.  140. 

It  is  claimed  that  the  plaintiff  neglected  to  produce  upon 
the  trial  the  broken  bolt.  His  counsel  said  it  was  lost.  He  had 
established  a  prima  facie  case  when  he  rested.    The  burden 
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"Was  then  on  the  defendant.  The  upper  portion  of  the  broken 
bolt  was  left  in  the  structure  in  the  poBseseion  of  the  defend* 
Ant,  who  could  have  produced  it  had  it  so  desired. 

The  plaintiff  should  have  been  permitted  to  submit  to  the 
Jury  the  question  of  the  defendant's  negligence. 

The  judji^ment  should  consequently  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event 


NxouomoR —  WHiTBxa  PassuuxD  tbom  HAPPXirnro  ov  Aooidknt.  — The 
fact  that  a  passenger  it  iDJared  on  a  oable-car  without  fault  of  his  own  doee 
not  raise  a  presnmption  of  negligenoe,  casting  the  burden  of  proof  on  the 
railway  company  to  disprove  it:  Haiokiru  ▼.  FrorU  Street  etc  R'y  Co.,  3  Wash, 
592;  28  Am.  St.  Rep.  72,  and  note.     Negligence  will  not  be  presumed  from 
the  mere  fact  of  a  fire,  when  there  is  no  evidence  of  negligence  in  providing 
the  proper  apparatus  for  suppressing*  it,  and  the  evidence  is  conjectural  as 
to  ita  cause:  Montgomery  v.  Muskegon  Booming  Co,,  88  Mich.  633;  26  Am.  St 
Rep.  308,  and  note.    Negligence  is  not  presumed  against  the  owner  or  driver 
of  a  horse  from  the  fact  that  the  horse  attached  to  a  cart  ran  away  while  in 
charge  of  the  driver,  and,  in  spite  of  his  efforts  to  control  him,  injured  a  per- 
son in  the  street:  O'Brien  r.  Miller,  60  Conn.  214;  25  Am.  St  Rep.  820. 
For  an  extended  discussion  of  accidents  as  evidence  of  negligence,  see  ex- 
tended note  to  Philadelpfiia  etc  R.  B,  Co.  v.  Anderaon,  20  Am.  St  Kep.  490. 
As  to  whether  there  is  a  presumption  of  negligence  when  an  injury  has  been 
snflfored,  and  there  is  no  evidence  showing  who  was  at  faulty  see  extended 
Bott  to  ffuqf  r.  Qahlenbeds,  6  Am.  St  Rep.  792L 


Sarin  v.  Phinnby. 

(1S4  NlW  YOBK,  423.] 

BnraflTT  Socnrr,  Mxmbbb  or,  mat  DiKwyt  CERTirioATs  IssaiD  n  Fatob 
or  Stbanouu  —  A  member  of  the  Ancient  Order  of  United  Workmen 
of  the  State  of  New  York  can  legally  direct  the  sum  to  become  due  at 
bis  death  to  be  paid  to  a  stranger  having  no  insurable  interest  in  his  life, 
dnoe  neither  the  statute  under  which  the  society  is  organized  nor  the 
by-laws  of  the  society  impose  any  limitation  on  the  persons  to  whom  cer- 
tificates shall  be  payable. 

AproiMTn  IH  CxRTiFiOATS  or  BiNxriT  SoouETT  HAS  No  Vestkd  Imtkrbst. 
—  An  appointee  in  a  certificate  of  membership  in  a  benefit  society  ac- 
quires no  vested  interest  in  the  sum  payable  thereunder  of  which  he 
cannot  be  deprived  without  his  consent,  and  the  member  may  therefore, 
during  his  lifetime,  at  his  will,  change  the  appointee,  from  time  to  time^ 
as  he  may  elect 

Action  upon  a  certificate  of  membership  iBsued  to  John  C. 
Sabin  by  the  Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen  of  the  State  of  New  York,  which  was  incorporated 
Qoder  the  laws  of  the  state.    The  statute  authorized  the  oor- 
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poration  to  create  subordinate  lodges.    One  of  the  bj-lawe  of 
the  corporation  was  the  following:  "Sec.  17.   Any  member 
holding  a  beneficiary  certificate,  desiring  at  any  time  to  make 
a  new  direction  as  to  its  payment,  may  do  «o  by  authorizing 
such  change,  in  writing,  on  the  back  of  hia  eertificate,  in  the 
form  prescribed,  attested  by  the  recorder,  with  the  seal  of  the 
lodge  attached,  and  by  the  payment  to  the  Grand  Lodge  of 
the  sum  of  fifty  cents;  but  no  change  or  direction  shall  be 
yalid  or  hav«  any  binding  fbroe  or  effect  until  it  shall  have 
been  reported  to  the  grand  recorder,  the  old  certificate,  if  prac- 
ticable, filed  with  him,  and  a  new  beneficiary  certificate  issu^ 
thereon,  and  said  new  beneficiary  certificate  shall  be  num- 
bered the  same  as  the  old  certificate."    On  the  22d  of  Mardiy 
1879,  a  subordinate  lodge  of  the  order  duly  issued  to  John  C. 
Sabin  a  certificate  entitling  him  to  participate  in  the  bene- 
ficiary fund  of  the  order  to  the  amount  of  two  thoasand  dol* 
lars,  to  be  paid  to  his  wife,  Ella  A.  Sabin,  the  plaintiff,  at  his 
death.     In  May,  1883,  the  husband  and  wife  separated,  an^ 
never  lived  together  thereafter.    Up  to  the  time  of  their  sepa- 
ration the  husband  paid  the  dues  on  the  certificate.     After- 
wards, John  G.  Sabin  resolved  not  to  keep  the  certificate  in 
force  for  the  benefit  of  his  wife,  and  he  and  A.  S.  Phinney,  the 
defendant,  who  was  in  no  wise  related  to  him,  agreed  that 
Phinney  should  pay  all  subsequent  dues,  and  that  a  new  cer- 
tificate should  be  issued,  payable  to  him  on  the  death  of  Sabin. 
To  accomplish  this,  Sabin  indorsed  on  the  certificate  a  revo- 
cation  of  his  former  direction  as  to  the  payment  of  the  bene- 
ficiary fund  due  at  his  death,  and  a  direction  for  payment  of 
said  fund  to  be  made  by  Phinney  or  his  heirs.    The  original 
certificate,  with  the  aforesaid  indorsement,  was  delivered  up 
and  canceled  by  the  officers  of  the  Grand  Lodge,  who,  on  July 
20,  1883,  issued  a  new  one  precisely  like  it,  except  that  it  was 
payable  to  Andrew  S.  Phinney  instead  of  to  Ella  A.  Sabin. 
Phinney  paid  all  the  dues   on  this  new  certificate.     Sabin 
died  intestate  on  October  13,  1883.     Mrs.  Sabin  and  Phin- 
ney each  claimed  to  be  entitled  to  the  fund  payable  by  the 
terms  of  the  certificate.     The  Grand  Lodge  did  not  contest  its 
liability,  and  paid  the  amount  into  court. 

De  Merville  PagCj  for  the  appellant 

George  N.  Orcutt^  for  the  respondent. 

PoLLETT,  C.  J.     The  appellant  insists  that  the  cancellation 
of  the  first  certificate,  which  was  payable  to  her,  and  the  sub* 
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Btitution  of  the  secoad,  which  was  payable  to  the  respondent^ 
were  void  for  two  reasons:    1.  That  the  respondent  had  no  in- 
Burable  interest  in  the  life  of  John  C.  Sabin;  2,  That  she,  the 
wife,  acquired,  by  virtue  of  the  first  certificate  and  its  delivery 
to  her,  a  vested  right  to  the  sum  payable  on  her  husband's 
death,  of  which  she  could  not  be  deprived  without  her  consent* 
The  statute  under  which  the  corporation  was  organized 
expressly  provides  that  the  funds  *'  may  be  set  apart  and  pro* 
vided  to  be  paid  over  to  the  families,  heirs,  or  representatives 
of  deceased  or  disabled  members,  or  to  such  person  or  persons 
as  such  deceased  member  may,  while  living,  have  directed.'^ 
The  by-laws  of  a  corporation  impose  no  limitation  on  the 
persons  to  whom  certificates  should  be  payable.     It  was  held 
in  Massey  v,  MutVfal  Relief  Soc,  102  N.  Y.  528,  that  there  being 
DO  restriction  in  the  act  under  which  the  society  was  incor- 
porated against  making  a  certificate  payable  to  a  person  in 
no  wise  related  to  the  member,  that  a  certificate  issued  to  a 
stranger  was  not  void  as  a  wager  policy.    In  that  case  the 
certificate  was  issued  in  favor  of  a  person  not  related  to  the 
member,  and  who  was  not  a  member  of  the  society;  but  in 
the  case  at  bar  the  certificate  was  issued  in  favor  of  a  member 
of  the  order.     Under  the  statute  and  by-laws,  a  member  of 
this  corporation  can  legally  direct  the  sum  to  become  due  at 
his  death  to  be  paid  to  a  stranger  having  no  insurable  interest 
in  his  life:   Niblack  on  Mutual  Benefit  Societies,  sec.  178. 

Did  the  plaintiff,  by  the  certificate  and  its  delivery  to  her^ 
acquire  a  vested  interest  in  the  sum  payable  thereunder,  of 
which  she  could  not  be  deprived  without  her  consent  ? 

It  is  to  be  observed  that  the  wife  never  paid  any  part  of  the 
expenses  incident  to  the  membership  of  her  husband  in  this 
society,  nor  of  her  membership  in  the  society  to  which  she 
belonged,  and  no  pecuniary  consideration  can  be  raised  in  her 
favor.  The  statute  under  which  the  corporation  was  organ- 
ized, its  by-laws,  together  with  the  application  for  and  the 
certificate  of  membership,  constituted  the  contract  which  ex- 
isted  between  the  member  and  the  society,  which  instruments,, 
construed  together,  measure  the  rights  of  tliese  litigants:  Hel* 
knberg  v.  District  No.  1,  94  N.  Y.  580;  Sanger  v.  Rothschild^ 
123  N.  Y.  577;  Niblack  on  Mutual  Benefit  Societies,  sec.  166. 
The  relation  which  existed  between  Sabin  and  the  society^ 
subjected  him  to  certain  burdens  and  entitled  him  to  certain 
benefits  during  the  continuance  of  his  membership,  and  if  he 
died  while  in  good  standing  in  the  order,  his  appointee  be* 
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came  entitled  to  a  certain  sum.  This  relation  could  be  ter* 
minated  at  any  time,  at  the  will  of  the  .ineinbery  and  the 
appointee  whs  changeable  from  time  to  time,  as  he  might 
«lect.  If  we  choose  to  term  this  relation  a  contract,  and  it 
was  established  by  agreement,  the  contract  gave  the  right  of 
clmnge  of  the  beneficiary  with  or  without  reason.  Any  per- 
son who  became  an  appointee  in  such  a  certificate  took  the 
position  subject  to  the  absolute  right  of  the  member  to  subeti- 
tute  a  new  one  at  any  moment.  The  rights  acquired  by  the 
member  by  virtue  of  this  relation  did  not  amount  to  a  choee 
in  action.  He  had  no  interest  in  the  society  that  waa  assign- 
able or  transferable  until  some  right  of  action  had  accrued. 
The  appointee  had  no  vested  interest  in  the  sum  which  might 
in  a  contingency  become  payable  on  death  of  the  member: 
Hellenberg  v.  District  No.  1, 94  N.  Y.  580;  Sanger  v.  Rothachild, 
123  N.  Y.  677;  Brown  v.  Catholic  Mutual  Benefit  Attfn^  33 
Hun,  263;  Boasherg  v.  Cronan^^  N.  Y,  Supp.  664. 

It  being  settled  that  an  appointee  under  such  a  oontract  has 
no  vested  interest  in  the  sum,  the  position  taken  by  the  plain* 
tiff  in  this  case  becomes  utterly  untenable. 

The  judgment  should  be  affirmed,  with  costs. 


Imsurancx  —  Whkthkb  Bknefigiart  nr  CiRTmoATi  ov  MBmRBSHir  or 
MuraAL  BxNxnr  Soorvrr  Aoquirbs  a  Vbstbd  Intbrist.  —  WImtb  lh» 
laws  of  a  mntaal  benefit  tooiety  provide  that  a  member  vukjf  aftar  w*™^'^  a 
beuefioiary,  larrender  his  oertiiicate  and  proonre  a  new  one  naming  anotiMr 
person  as  beneficiary,  snoh  member  does  not,  by  naming  a  beneficiary  and 
transferring  the  possession  of  the  oertifioate  to  him,  thereby  ooovey  to  haa 
any  vested  interest  in  the  benefit  dnring  the  life  of  the  member:  Brmm  t. 
Orand  Lodge,  80  Iowa,  287;  20  Am.  St.  Bop.  420;  TUmowA  w.  TOnsoiiib 
40  Kan.  671;  BagUg  ▼.  Grand  Lodge^  131  111  488.    A  designated  banefidaiy 
of  a  mntaal  benefit  association  has  no  interest  or  vested  right  in  the  fond  or 
^bounty  of  his  donor  until  the  death  of  the  latter,  and  no  consent  of  the  for- 
mer to  a  change  of  the  beneficiary  is  required:   Union  MuL  An^n  t.  Jfonf- 
gomery,  70  Mich.  587;  14  Am.  St.  Rep.  619,  and  note;  Mariiin  t.  SiMing^, 
126  III.  387;  9  Am.  St.  Rep.  620.    The  rale  seems  to  be  diflbrent  with  le. 
^ard  to  the  rights  of  beneficiaries  nnder  a  regular  policy  of  life  insnranots 
Hooker  v.  Sugg,  102  N.  0.  116;  11  Am.  tit.  Rep.  717,  and  note.    See  ex- 
^nded  note  to  Bankers^  etc,  A9$*n  v.  Stapp^  19  Am.  St.  Rep.  788,  in  which  the 
xlesignation,  change,  and  rights  of  beneficiaries  of  certificates  in  mntaal  bene- 
iit  societies  are  discussed. 

MirruAL  Brnsfit  SociniBS  —  Stranoirs  as  Benstcoiashs.  —  The 
xights  of  strangers  to  take  as  beneficiaries  under  a  certificate  in  a  mutnsl 
benefit  society  is  discussed  in  a  note  to  BankerM*  ekm  Au'%  t.  Siapp^  19  AiBi 
fit.  Rep.  788. 
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OoBANio  Steam  Navigation  Company  v.  Compa- 

NiA  Transatlantioa  Espanola. 

[1S4  Nbw  York,  46L] 

Party  Compkllbd  to  Pat  Dahagbs  iob  Amothxr*s  Niouobnoi  Bmtitlki>> 
TO  iNDKicsirnr.  —  A  peraon  who,  without  fault  on  hit  own  part^  has  beei^ 
compelled*  by  a  judgment  of  a  court  having  jurisdiction,  to  pay  damages 
occasioned  by  the  negligence  of  another  is  entitled  to  indemnity  from 
the  latter,  whether  contractual  relations  exist  between  them  or  not;  and 
the  right  to  snob  indemnity  does  not  depend  upon  the  fact  that  the 
wrong-doer  owed  to  the  party  charged  with  the  liability  a  speoial  or  par* 
tioular  doty  not  to  be  negligent. 

PoBUO  Piers,  Persons  Controlling,  Bound  to  Bxiboisr  Sams  Oarx  for. 
SAFrnr  of  Publio  as  Thosx  Using  Public  Strkbtb.  ~  The  same  duty 
to  exercise  care  for  the  safety  of  the  public  and  of  all  persons  having  oc- 
oasion  to  use  public  piers  is  due  from  those  in  control  of  such  piera  a» 
from  those  using  public  streets,  since  both  are  public  ways. 

Judgment  of  Girouit  Court  of  United  States,  Effbot  to  bb  Oiyen  to,. 
IN  State  Courts.  —  State  courts  must  give  the  same  force  and  effect 
to  a  final  judgment  of  the  eircuit  court  of  the  United  States  that  they 
give  to  the  judgments  of  the  courts  of  their  own  state,  and  this,  although 
had  the  action  been  brought  in  the  state  court,  no  judgment  could  have 
been  recovered  therein. 

Judgment  for  Damages  for  Neoliobncb,  how  Far  Conolusiyb  in  Action 
TO  Rbooybr  Amount  Paid  Pursuant  thereto.  —In  an  action  brought 
to  recover  the  amount  which  the  plaintiff  has  been  compelled  by  the 
judgment  of  a  court  having  jurisdiction  to  pay  for  the  alleged  negligence 
of  the  defendant,  the  judgment  in  the  first  action  is  proof,  in  the  second 
action,  of  the  liability,  and  the  amount  thereof,  of  the  defendant  in  the 
first  action  to  the  plaintiff  therein,  where  notice  of  that  action  and  an 
opportunity  to  defend  it  were  given  to  the  wrong-doer,  but  it  is  not  con- 
elusive  evidence  of  the  liability  of  the  defendant  in  the  second  action  to 
the  defendant  in  the  first  action.  Such  liability  must  be  established  by 
evidence  outside  of  the  record  in  the  first  action. 

This  is  an  appeal  from  a  judgment  denying  the  plaintifif's 
motion  for  a  new  trial,  and  dismissing  its  complaint.  The 
plaintiff  is  a  British  and  the  defendant  a  Spanish  corporation* 
The  department  of  docks  of  the  city  of  New  York,  by  an  in* 
strument  in  writing,  for  convenience  called  a  lease,  granted  to 
the  plaintiff  the  wharfage  of  piers  44  and  45,  on  the  North 
River.  This  instrument  contained  the  following  provisions: 
**  And  the  said  parties  of  the  first  part  hereby  authorise  the 
said  party  of  the  second  part  to  enter  upon  the  said  premises 
and  take  possession  of  the  same,  at  the  time  herein  designated 
and  for  the  purpose  herein  set  forth,  and  to  hold  and  enjoy 
the  same,  subject,  however,  to  all  ordinances  of  the  mayor, 
aldermen,  and  commonalty  of  the  oity  of  New  York  now  in 
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force,  or  which  may  hereafter  be  adopted  by  the  said  major, 
aldermen,  and  commonalty  of  the  city  of  New  York,  and  aU 
laws  of  the  state  of  New  York  ^ich  are  now  in  force  or  which 
may  be  hereafter  enacted,  in  any  way  appertaining  or  relating 
thereto.  ....  And  the  said  party  of  the  second  part,  for  il* 
eelf,  its  soccessore  and  assigns^  agrees  to  erect  on  each  of  said 
piers,  Nob.  44  and  45,  under  the  supervision  of  the  said  d^ 
partment  of  docks^  and  in  conformity  with  the  fire  la  Tsof  the 
city  of  New  York,  and  in  accordance  with  plana  to  be  filed  in 
and  approved  by  said  department,  suitaUe  abede  for  the  pro- 
tection of  merchandise  and  freight."  The  plaintiff  sublet  pier 
44  to  the  defendant  While  in  possession  of  thia  pier,  the  de 
fcndant  permitted  the  Louis  Baker  to  receive  its  cargo  at  it 
John  Cleary  was  employed  in  loading  the  vessel,  and  while  he 
was  engaged  in  hoisting  freight  on  board,  a  sliding  door  in 
the  slied  on  this  pier  fell  upon  him  and  broke  his  right  leg. 
iJlenry  brought  an  action  in  the  circuit  court  of  the  United 
States  againet  the  Oceanic  Steam  Navigation  Company,  al- 
leging that  it  was  lessee  of  pier  44,  having  possession  and  con- 
trol thereof  at  the  time  of  the  accident,  and  that  the  door  fell 
upon  him  by  reason  of  the  carelessness  and  negligence  of  the 
defendant  in  failing  and  omitting  to  have  said  door  properly 
secured.  The  answer  denied  negligence,  and  alleged  that  the 
pier  was  in  the  possession  of  a  sublessee  at  the  time  of  the  ac- 
cident. The  Spanish  corporation  had  notice  of  Cleary'a  action, 
but  did  not  defend  it  The  British  corporation  made  defense, 
but  judgment  went  against  it  for  $2,084.06  damages  and  costs. 
A  motion  for  a  new  trial  was  denied.  As  the  amount  of  the 
Judgment  was  not  sufficient  to  authorize  an  appeal  of  the  su- 
preme court  of  the  United  States,  the  judgment  was  final,  and 
had  to  be  paid.  In  defending  the  action  the  sum  of  $784.1) 
was  necessarily  expended,  and  this  actiqu  was  brought  to  re- 
cover those  two  sums,  with  interest 

Laurence  Oodkin,  for  the  appellant. 

James  S,  Stearns^  for  the  respondent. 

FoLLKTT,  C.  J.  Had  Cleary*s  judgment  been  recovered  in 
a  court  in  this  state  and  affirmed  by  a  court  of  last  resort,  the 
right  of  the  Oceanic  Steam  Navigation  Company  (assuming 
that  itfl  negligence  did  not  contribute  to  the  accident)  to  re- 
cover the  Bums  it  had  been  compelled  to  pay  by  the  judgment 
would  hardly  be  questioned.     There  are  many  reported  cases 
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>f  recoveries  of  sums  which  persons  have  been  compelled  by 
udgiiients  to  pay  for  the  neglects  of  others,  and  the  general 
rule  is,  that  there  may  be  a  recovery  had  in  such  cases,  unless 
the  parties  concarred  in  the  wrong  which  caused  the  dam- 
ages: Rochester  v.  Montgomeryy  72  N.  Y.  67;  Village  of  Port 
lervis  v.  First  Nat.  Bank,  96  N.  Y.  650;  Chicago  City  v.  Bob- 
bins, 2  Black,  418;  4  Wall.  657;  Lowell  y.  Boston  etc.  R.  R.  Co., 
23  Pick.  24;  34  Am.  Dec.  33. 

The  foregoing  oases  were  brought  by  cities  to  recover  sums 

which  they  had  been  compelled  to  pay  to  travelers  on  the 

streets  for  injurieB  caused  by  the  negligent  conduct  of  the 

defendants.     In  those  cases  the  liability  of  the  defendants  to 

indemnify  the  municipalities  is  not  placed  on  the  ground  that 

persona  causing  injuries  in  highways  owe  a  higher  or  different 

duty  to  the  public  or  to  a  city  than  to  individuals,  nor  upon 

the  ground  that  the  liability  over  is  peculiar  to  neglects  to  use 

due  care  in  public  streets.    The  same  duty  to  exercise  care  for 

the  safety  of  the  public  and  all  having  occasion  to  use  piers 

would  seem  to  be  due  from  those  in  control  of  public  piers  as 

from  those  using  a  public  street,  for  both  are  public  ways: 

Rndway  ▼.  Briggs,  37  N.  Y.  256;  Taylor  v.  Atlantic  Mut.  Ins. 

Co.,  37  N.  Y.  275;  In  re  New  York  Cent.  etc.  R.  R.  Co.,  77 

K.  Y.  257;   Taylor  r.  Mayor  etc.,  4  E.  D.  Smith,  559;  Mayor 

etc.  V.  Rice,  4  E.  D.  Smith,  604;  People  v.  Baltimore  etc.  R.  R. 

Co.  50  Hun,  192;  117  N.  Y.  152-157;  People  v.  Mallory,  46 

How.  Pr.  281-283;  2  Thomp.  <fe  C.  76;  People  v.  Maey,  62 

How.  Pr.  65;  Qluck  v.  Ridgewood  Ice  Co,,  9  N.  Y.  Supp.  254. 

In  Qray  v.  Boston  Oas  Light  Co.,  114  Mass.  149,  19  Am. 
Rep.  324,  the  defendant  fastened  a  telegraph  wire  to  the  plain- 
tiff's  chimney   without  having  obtained   permission.      The 
weight  of  the  wire  pulled  the  chimney  into  the  street,  injuring 
a  traveler,  who  began  an  action  to  recover  his  damages  against 
the  owner  of  the  building.     Notice  of  the  suit  was  given  to  the 
gas-light  company,  but  it  refused  to  defend.     Subsequently, 
Gray,  the  owner  of  the  building,  paid  the  traveler  $335  for  his 
damages  and  in  settlement  of  the  action,  and  then  sued  the 
gag-light  company  to  recover  that  sum  and  the  expenses  of 
the  litigation.     It  was  held,  the  sum  paid  in  settlement  hav- 
ing been  found  to  be  reasonable,  that  it  and  the  expenses  of 
the  action  could  be  recovered.     The  court,  in  discussing  the 
question,  said:  "When  two  parties,  acting  together,  commit  an 
iHegjil  or  wrongful  act,  the  party  who  is  held  respoiisiMe  in 
damages  for  the  act  cannot  have  indemnity  or  contribution 
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from  the  other,  becaase  both  are  equally  culpable,  or  paTiieep9 
criminis,  and  the  damage  results  from  their  joint  offense*  This 
rule  does  not  apply  when  one  does  the  act  or  creates  the  nui- 
sance, and  the  other  does  not  join  therein,  but  is  thereby  ex- 
posed to  liability  and  suffers  damage.  He  may  reoorer  from 
the  party  whose  wrongful  act  has  thus  exposed  him.  In  such 
case  the  parties  are  not  in  pari  delicto  as  to  each  other,  though 
as  to  third  persons  either  may  be  held  liable." 

In  Churchill  y.  Holt,  127  Mass.  165,  34  Am.  Rep.  355,  a 
judgment  had  been  recovered  against  the  occapani  of  a 
building  for  damages  sustained  by  a  traveler  who  had  fallen 
through  a  hatchway  in  a  sidewalk.  The  owner  paid  the  judg- 
ment,  and  sought  to  recover  the  amount  of  it  from  Holt,  alle- 
ging that  his  servant,  in  the  course  of  his  business,  opened  and 
negligently  left  the  hatchway  uncovered,  and  so  caused  the 
accident.  On  the  trial  the  evidence  to  prove  this  allegation 
was  rejected,  but  it  was  held  on  review  that  it  was  competent. 
It  was  said:  ''The  rule  that  one  of  two  joint  tort-feasors  can* 
not  maintain  an  action  against  the  other  for  indemnity  or 
contribution  does  not  apply  to  a  case  wliere  one  does  the  act 
or  creates  the  nuisance,  and  the  other  does  not  join  therein, 
but  is  thereby  exposed  to  liability.  In  such  case  the  parties 
are  not  in  pari  delicto  as  to  each  other,  though  as  to  third  per* 
sons  either  may  be  held  liable." 

In  that  case,  as  in  the  one  at  bar,  the  defendant  took  the 
position  that  the  judgment  in  favor  of  the  traveler  against  the 
owner  was  conclusive  against  his  right  to  maintain  the  action. 
This  position  was  not  sustained,  and  in  discussing  the  ques- 
tion the  court  said:  *^  Under  the  pleadings  in  that  suit  the 
judgment  may  have  been  rendered  upon  the  ground  that  the 
plaintiffs  were  liable  as  occupants  of  the  building,  without  any 
regard  to  the  question  whether  they  or  a  stranger  to  the  suit 
removed  the  cover  or  negligently  left  it  unguarded.  It  con* 
clusively  shows  that  thoy  were  guilty  of  negligence  in  law  as 
to  the  person  injured,  but  it  does  not  show  that  they  were 
particepa  criminis  with  the  defendants,  and  is  not  inconsistent 
with  their  right  to  maintain  this  action."  This  case  was 
retried,  and  the  jury  found  that  the  parties  were  jmnt  tort* 
feasors,  and  the  plaintiff  was  defeated:  Churchill  v.  Holt,  131 
Mass.  67;  41  Am.  Rep.  191.  The  principle  was  again  asserted 
in  Simpson  v.  Mercer,  144  Mass.  413;  Old  Colony  B.  JR.  Co.  v» 
Slavem,  148  Mass.  363;  12  Am.  St  Rep.  558. 

In  City  of  Brooklyn  v.  Brooklyn  CUy  R.  R.  Co.,  47  N.  Y^ 
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475, 487»  7  Am.  Rep.  469,  the  rule  of  liability  was  tlius  stated: 
**  Where  the  parties  are  not  equally  criiuinal,  tb«  princifMil 
delinquent  may  be  held  responsible  to  a  co-delinquent  for 
damage  paid  by  reason  of  the  offense  in  which  both  were  con- 
cerned in  different  degrees  as  perpetrators."  This  was  said 
in  an  action  founded  upon  a  covenant  to  keep  the  street  upon 
which  the  accident  occurred  in  repair,  but  reference  was  made 
to  Lovodl  T.  BoBton  tic,  R.  R.  Co.^  23  Pick.  24,  84  Am.  Dec. 
33y  a  leading  case,  laying  down  the  rule  that  where  one  has 
been  compelled,  by  a  judgment,  to  pay  the  damages  occasioned 
by  another's  negligence,  the  amount  paid  may  be  recovered 
against  the  principal  wrong-doer^  though  contractual  relations 
do  not  exist  between  the  parties  to  either  action.  See  also 
Bishop  on  Non-Contract  Law,  sec.  536. 

When  damages  have  been  recovered  by  a  judgment  against 
a  master  for  injuries  sustained  by  a  servant's  negligence,  the 
master  not  having  contributed,  the  sum  so  paid  by  the  latter 
may  be  recovered  from  the  servant:  Smith  y.  ForaUf  43  Conn. 
244;  21  Am.  Rep.  647;  Grand  Trunk  Ry  Co.  v.  Latham,  63 
Me.  177;  Qreen  v.  New  River  Co,,  4  Term  Rep.  589;  Priichard 
▼.  Hitchcock,  6  Man.  &  G,  154;  Smith  on  Master  and  Servant, 
134;  2  Thompson  on  Neglige ncCi  1061;  Wharton  on  Negli- 
gence, sec.  246. 

Sufficient  cases  have  been  cited  to  show  that  one  who  has 
been  held  legally  liable  for  the  personal  neglect  of  another  is 
entitled  to  indemnity  from  the  latter,  no  matter  whether  oon- 
tractual  relations  existed  between  them  or  not,  and  that  the 
nght  to  indemnity  does  not  depend  upon  the  fact  that  the 
defendant  owed  the  plaintiff  a  special  or  particular  legal  duty 
not  to  be  negligent.  The  right  to  indemnity  stands  upon  the 
principle  that  every  one  is  responsible  for  the  consequences  of 
his  own  negligence;  and  if  another  person  has  been  compelled 
(by  the  judgment  of  a  court  having  jurisdiction)  to  pay  the 
damages  which  ought  to  have  been  paid  by  the  wrong-doer, 
they  may  be  recovered  from  him. 

For  the  purpose  of  this  discussion  it  will  be  assumed  that 
had  Cleary  brought  his  action  against  the  Oceanic  Steam 
Navigation  Company  in  the  courts  of  this  state,  he  would 
have  failed.  This  bringa  us  to  the  question  of  the  effect  of 
the  judgment  of  the  circuit  court  of  the  United  States.  Thest 
companies  are  foreign  corporations,  and  Cleary  was  a  resident 
citizen  of  this  state,  which  gave  the  circuit  court  jurisdiction 
of  the  action:  U.  S.  Const.,  art  8,  seo.  2.    The  oourts  of  this 

AM.  0r.  Bar..  Yoi»  xxx.-4i 
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state  also  had  jurisdiction  to  determine  the  controversj  be- 
tween Cleary  and  the  Oceanic  Steam  Navigation  Company. 
In  other  words,  the  circuit  court  of  the  United  States  and  the 
courts  of  this  state  had  concurrent  jurisdiction  to  determine 
whether  this  corporation  was  liable  to  Cleary  by  reason  of  the 
accident,  and  the  adjudication  of  either  court  would  have 
been  conclusive  upon  the  other.  The  judgment  of  the  circnit 
court  of  the  United  States  must  be  given  the  same  force  and 
effect  by  the  courts  of  this  Estate  as  we  give  to  the  judgments 
of  oar  own  courts:  Crescent  City  Live  Stock  Co.  v.  BtUeher^ 
Union,  120  U.  S.  141;  2  Black  on  Judgments,  sec.  938. 

In  the  case  cited,  the  court  said:  "And  their  [the  judges  of 
the  circuit  court]  judgment  or  decree  when  rendered  is  bind- 
ing and  perfect  between  the  parties  until  reversed,  without 
regard  to  any  adverse  opinion  or  judgment  of  any  other  court 
of  merely  concurrent  jurisdiction.  Its  integrity,  its  validity, 
and  its  effect  are  complete  in  all  respects  between  all  parties 
in  every  suit  and  in  every  forum  where  it  is  legitimately  pro- 
duced as  the  foundation  of  an  action,  or  of  a  defense,  eitlier 
by  plea  or  in  proof,  as  it  would  be  in  any  other  circumstances. 
While  it  remains  in  force,  it  determines  the  rights  of  the  par- 
ties between  themselves,  and  may  be  carried  into  execution 
in  due  course  of  law  to  its  full  extent,  furnishing  a  complete 
protection  to  all  who  act  in  compliance  with  its  mandate.** 

What  effect  would  the  courts  of  this  state  give  to  a  judg- 
ment rendered  by  one  of  them  for  damages  arising  from  neg- 
ligence, in  an  action  brought  to  recover  the  amount  paid 
pursuant  to  the  judgment? 

The  defendant  in  the  action  would  not  be  bound  by  the 
judgment  as  a  party,  for  he  was  not  a  defendant  in  the  first 
action;  but  had  he  been  joined  as  a  defendant,  and  both  had 
been  adjudged  liable,  the  judgment  would  not  necessarily 
have  determined,  as  between  them,  whether  either  was  or 
was  not  primarily  liable,  because  that  question  could  not 
have  been  litigated  in  the  first  action,  at  least  it  could  not 
have  been  without  the  consent  of  all  the  parties  to  it,  and  of 
the  trial  court,  and  then  only  through  the  aid  of  a  special 
verdict  or  of  a  special  finding.  The  judgment  in  an  action 
first  brought  is  proof  in  the  second  action  of  the  liability,  and 
the  amount  thereof,  of  the  defehdant  in  the  first  action,  to  the 
plaintiff  therein.  The  liability  of  the  defendant  in  the  second 
action  to  the  defendant  in  the  first  (the  plaintiff  in  the  sec- 
ond) must  be  established  by  evidence  outside  of  the  record  of 
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tlie  first  action.    Such  would  have  been  the  conceded  efi^t 
of  Cleary's  judgment,  had  it  been  recovered  in  a  court  of  thiQ 
state.     In  the  case  at  bar,  the  judgment  of  the  circuit  court  is 
not  conclusive  evidence  of  the  liability  of  the  defendant  to  the 
plaintiff,  nor  would  it  have  been,  had  both  been  defendants  in 
that  judgment.     But  until  it  is  impeached  as  fraudulent,  or 
as  rendered  by  a  court  without  jurisdiction,  it  is  proof  that  the 
plaintiff  in  this  action  was  legally  liable  to  Gleary  for  the 
damages  occasioned  by  the  accident,  and  of  the  amount  of 
that  liability.     When  we  give  the  judgment  of  the  circuit 
court  that  effect|  we  give  it  the  same  force  and  effect  as  we 
give  to  a  judgment  of  our  own  courts.     When  the  plaintiff 
had  shown  that  he  gave  due  notice  of  the  pendency  of  the 
first  action,  that  he  had  contested  it  so  far  as  he  could,  and 
had  finally  paid  the  judgment  rendered,  he  had  shown  tiio 
amount  of  the  damages  which  he  had  sustained,  aside  from 
the  expenses  incurred  in  its  defense.     Whether,  as  between 
these  litigants,  the  defendant  is  primarily  liable  for  the  dam- 
ages occasioned  by  the  injury  to  Cleary  must  be  determined 
by  evidence  outside  of  the  record  in  the  United .  States  circuit 
court. 

The  record  of  the  first  action,  when  put  in  evidence  in  the 
second  action  by  a  plaintiff,  might  disclose  a  state  of  facts 
showing  that  he  was  solely  liable  for  the  injury,  or  that  the 
defendant  in  the  second  action  was  not  liable  over  to  him,  but 
such  facts  do  not  appear  from  the  record  in  Cleary's  case,  and 
the  report  of  the  reasons  for  the  denial  of  the  motion  for  a  new 
trial  shows  that  the  circuit  court  did  not  rest  its  judgment  on 
the  theory  that  such  facts  were  established.     The  court  said: 
^' There  was  sufficient  in  the  evidence  to  warrant  the  jury  in 
finding  that  the  door  or  its  fastenings  was  in  a  condition  of 
disrepair  for  a  period  long  enough  to  justify  the  imputation 
of  negligence.    The  fact,  which  was  quite  clearly  shown,  that 
the  door  and  fastening  were  in  good  repair  when  the  defendant 
assigned  to  the  Spanish-American  company  the  right  to  col- 
lect wharfage  and  cranage  at  the  pier  did  not  relieve  the  de- 
fendant from  its  duty  to  keep  the  wharf  in  safe  condition": 
Cleary  v.  Oceanic  Steam  Nav.  Co,y  40  Fed.  Rep.  908. 

Whether  the  courts  of  a  state  have  given  the  same  force 
and  effect  to  a  judgment  of  a  federal  court  that  they  do  to 
that  of  their  own,  is  a  question  which  may  be  reviewed  by  the 
supreme  court  of  the  United  States:  Cresceni  City  Li9$  Stock 
Co.  V.  BuUhere  Union,  120  U.  S.  141. 
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The  fact  that  certain  classes  of  litigants  in  the  United  States 
are  subject  to  two  judicial  systemss  the  courts  of  which  some- 
times differ  in  their  views  of  the  rights  and  liabilities  of  per^ 
sons,  without  having  in  most  cases  an  ultimate  arbiter  to 
decide  as  between  them,  is  at  least  a  peculiarity  arising  froDi 
oar  dual  form  of  government. which  will  become  more  and 
more  apparent  as  time  goes  on  and  experience  is  acquired. 

The  judgment  should  be  reversed,  and  a  uew  trial  granted, 
with  costs  to  abide  the  event. 


Patmbnt  —  Partt  Patino  Damagis  fOR  KEOLTOBircB  ov  Anothi 
TITLKD  TO  liVDRMKiTT.  — Whertt  parties  ars  not  in  pari  deUdta,  and 
oompeUed  to  pay  damages,  ha  may  sue  tlie  oillier  for  nonlxilkfitaoiK  LmedL  t. 
Lowelltie.  R.  R.  Corp.,  28  Piek.  24;  34  Am.  Daa  88,  and aoto.  WImmob» 
persou  is  subjected  by  legal  process  to  pay  money  which  anothar  ia  bound  by 
law  to  pay,  it  cannot  be  required  that  the  former  sh-iU  have  ezhaosted  eweij 
possible  means  of  litigation  in  resisting  the  payment  before  he  shall  be  ea* 
titled  to  his  action  for  the  money  paid:  Winehesfer  r.  Btardin,  10  Hninph. 
247;  61  AoL  Dec  702;  and  note.  For  a  discassioa  of  ooatribatioii  in  favor 
of  a  joiut  tort-feasor  who  has  been  compeUed  to  pay  for  the  negligenoe  of 
another,  see  extended  note  to  CarUrsvUle  ▼.  Cook,  16  Am.  St  Rep.  250-2S5, 
and  nnmerons  eases  cited  in  the  opinion.  A  master  can  recover  from  a  ser> 
▼ant  for  whose  negligence  the  master  has  been  obliged  to  pay  damages,  where 
the  master  has  been  without  fault:  SmiiK  v.  Fcran^  43  Conn.  244;  21  Am* 
Rep.  647. 

Wharves — LiABiLrrT  of  Owner  kob  Inj.ubies  Caused  bt  Improper  Con. 
pmoN  or.  —  Where  a  customs  officer,  in  the  discharge  of  his  duty,  fell  through 
an  unguarded  opening  in  a  wharf  and  was  injured,  it  was  held  that  he  oould 
Ittoover  damages  therefor:  Low  ▼.  Grand  Trunk  B^y  Co,,  72  Me.  313;  39  Am. 
Eep.  331,  and  note.  The  occupant  or  lessee  of  a  dock  or  pier  to  which  tc^ 
sals  are  made  fast  for  the  purpose  of  receiving  and  discharging  freight  and 
passengers  must  keep  the  same  in  a  reasonably  safe  condition  for  carrying 
on  such  business:  Nnoall  t.  BartleU,  114  N.  Y.  399;  Vroman  t.  Rogers,  132 
N.  Y.  167;  Philadelphia  etc  R,  R,  Co.  ▼.  Errin,  89  Pa.  St.  71;  83  Am.  Rep. 
726.  See  also  the  case  of  WUle^  v.  AUeghet^  CUy,  118  Pa.  St.  490,  4  Am. 
St.  Rep.  608,  in  which  the  degree  of  care  that  wharf-owners  mast  ezeroise 
is  discusseil. 

Courts,  Federal  —  Circuit  Court — Cokglusivenbis  <ur  Judgiobnts  of. 
—  The  circuit  court  of  the  United  States  is  entitled  to  as  much  respect  as  a 
court  of  a  sister  state,  and  within  the  limits  prescribed  to  it  has  a  jnrisdictioa 
as  uncontrolled  as  that  of  any  court  whatevers  8L  Albans  ▼.  Bnak,  4  Vt.  68; 
23  Am.  Dec.  246.  A  state  court  cannot  lawfully  interfere  with  the  ezeoatioa 
of  final  process  of  a  federal  court  for  the  protection  of  a  stranger  olaimiug 
that  his  property  has  been  wrongfully  seised  in  execution  to  satisfy  the  debt 
of  another:  Munson  v.  Han-oun,  84  UL  422;  86  Am.  Dea  316^  and  nota^ 
Oirouit  courts  of  the  United  States  are  endowed  with  snoh  original  and  gen* 
seal  jurisdiction  as  to  entitle  them  to  the  benefit  of  all  legal  intendments 
■eoessary  to  support  their  acta  until  reversed  or  annulled  by  a  si^arior  lh» 
yuuXt  Btfmn  T.  ^Wier,  12  Ark.  218;  64  Am.  Deo.  271,  and  nolt. 
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[184  Nbw  TobK,  620.] 

WBAuvuLwn  TsANSTSB  ov  Engumbkrsd  Propbrtt^  Grbditorb  EMTITUn)  TO 
RBOOTia  ONLY  Valus  of  Intbrist  TRANaFERRBD.  —  When  personal 
property  pledged  to  secare  the  payment  of  b  valid  debt  ia  fnuidoUntly 
transferred  by  the  owner,  his  creditors  are  not»  npon  the  setting  aside 
of  the  transfer,  entitled  to  recover  from  the  fraudulent  transferee  the 
fnll  value  of  the  property,  bnt  only  its  value  after  deducting  the  amount 
of  the  debt.  And  however  scandalous  the  fraud  may  be,  a  court  of 
equity  cannot,  by  way  d  panishment  fo^  his  participation  hi  the  fraod^ 
award  Jndgment  against  him  for  a  sBm  exceeding  that  value. 

CBBDiTORa  HOT  Lhutbd  to  Priob  Rbobiybd  bt  Faaudulbnt  Tbahsbbbbb 
WHBB.  —  Where  property  fraudulently  transferred  is  sold  by  the  fraud- 
nloBt  traooferee  for  less  than  its  value,  the  creditors  of  the  transferrer 
•TO  not  limited  im  thoir  recovery  to  the  amonnt  received  for  the  property, 
but  may  recover  itB  full  value  at  the  time  of  the  tnuufer. 

AcTTOH  to  8et  aside  a  fraudulent  transfer.     The  opinioa 
elates  the  case. 

George  M,  Pinney^  Jr.^  for  the  appellants. 

WiUiam  HUdretii  Fields  for  the  reepondente. 

Parkbb,  J.  The  judgment,  among  other  things,  adjudged 
that  a  transfer  of  certain  securities  made  by  William  M. 
Halstead  to  Richard  H.  Halstead,  ou  the  eleventh  day  of 
July,  1884,  was  fraudulent  and  void  as  against  the  creditors 
of  William  M.  Halstead  individually,  and  the  firm  of  Hal* 
stead,  Haines,  &  Co.,  of  which  William  M.  Halstead  was  a 
member. 

Some  time  prior  to  the  date  mentioned,  William  M,  Hal* 
stead,  the  owner  of  the  securities,  hypothecated  them  with 
the  New  York  Life  Insurance  and  Trust  Company  to  secure 
a  loan  made  by  it  to  Halstead  of  sixty-five  thousand  dollars. 

Halstead  paid  the  amount  thus  received  into  the  firm  of 
Halstead,  Haines,  &  Co. 

Subsequently,  the  firm  of  Halstead,  Haines,  &  Co.,  and  the 
individual  members  thereof,  being  about  to  make  a  general 
Assignment  for  the  benefit  of  creditors,  William  M.  Halstead, 
without  any  actual  consideration,  transferred  the  securities  so 
pledged  to  his  son,  Richard  H.  Halstead.  Upon  the  transfer, 
Richard  H.  gave  to  William  M.  bis  check  for  sixty-five  thou* 
sand  dollars,  which  was  indorsed  by  him,  and  then  returned 
to  Richard  H.,  who  delivered  the  check,  together  with  an  or* 
^er,  to  the  trust  company.  It  canceled  the  loan,  made  dellT* 
^^7  of  the  securities,  and  they  were  then  rehypothecated  with 
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the  same  company  for  said  sum  of  sixty-five  thousand  dollam 
No  money  was  paid  to  either  William  M.  or  the  trast  com- 
pany. Richard  H.  having  acquired  the  title  to  the  stock,  eq 
arrangement  was  made^  which,  in  effect,  operated  to  substitute 
Richard  H.  in  the  place  of  William  M.  as  the  debtor  to  the 
trust  company.  This  was  accomplished  by  canceling  the  old 
loan  and  making  a  new  one  for  the  same  amount,  with  a  re- 
hypothecation  of  the  same  securities. 

As  between  William  M.  and  Richard  H.,  the  efifect  of  the 
transaction  was  to  transfer  the  securities  charged  with  the 
payment  of  the  loan  which  it  was  originally  pledged  to  secure. 

He  afterwards  received  from  dividends  and  sales  of  the 
stock  seventy-six  thousand  five  hundred  dollslrs,  leaving  in 
his  hands  eleven  thousand  five  hundred  dollars  after  pay- 
ment of  the  loan.  This  sum,  with  interest,  he  was  by  the 
judgment  directed  to  pay  to  the  plaintiffs,  who  were  jodgmeat 
ored  iters  of  William  M.  Halstead. 

The  appellant  urges  upon  this  appeal  that  judgment  should 
have  been  rendered  against  him  for  the  full  amount  of  seventy- 
six  thousand  five  hundred  dollars;  that  having  been  a  party 
to  a  fraud,  a  court  of  equity  will  charge  him  with  the  full 
value  of  the  stock,  notwithstanding  the  larger  portion  of  it 
was  required  to  pay  a  valid  debt,  which  it  had  been  pledged 
to  secure  prior  to  the  transfer  to  a  party  in  no  wise  connected 
with  the  fraud.  It  is  said  that  this  will  be  done  by  a  court 
of  equity,  by  way  of  punishment  for  his  participation  in  the 
fraud. 

While  it  is  true  that  cases  abound  where  the  courts,  in  an 
action  to  set  aside  a  deed  or  transfer  of  personal  property  on 
the  ground  of  fraud,  have  refused  to  allow  the  fraudulent 
grantee  or  transferee  to  be  reimbursed  the  money  actually 
paid  as  a  consideration  for  the  conveyance  or  transfer,  and  in 
the  course  of  discussion  have  treated  the  refusal  of  the  court 
to  allow  any  reimbursement  whatever  as  a  proper  punish- 
ment for  the  fraud,  it  has  never  been  assumed,  so  far  as  we 
have  observed,  that  the  refusal  to  allow  reimbursement  for 
moneys  paid  was  based  on  the  right  of  a  court  cf  equity  to 
punish  the  party  because  of  his  wrong-doing.  The  effect  of 
the  decisions  may  have  been  to  punish  quite  severely  the 
fraudulent  grantee  or  transferee,  but  the  courts  did  not  have 
the  power  to  deprive  him  of  one  dollar  because  they  deemed 
him  deserving  punishment. 

If  a  fraudulent  transferee  sell  the  property  before  the  com- 
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mencement  of  the  action  to  set  afiide  the  transfer,  a  judgment 
for  the  value  of  the  interests  transferred  to  him  may  be  re- 
covered, but,  however  scandalous  the  fraud  may  be,  the  court 
is  [)owerle88  to  award  judgment  against  him  for  a  0am  ex- 
ceeding such  value. 

Other  tribunals  than  courts  of  equity  administer  the  law, 
which  has  for  its  object  the  punishment  of  the  guilty. 

If  A  convey  to  B  his  farm  worth  five  thousand  dollars, 
with  intent  to  defraud  his  creditors,  B  paying  him  one  thou- 
Band  dollars  at  the  time  of  the  delivery  of  the  deed,  the  oourti 
in  the  decree  setting  aside  the  conveyance,  will  refuse  to 
grant  him  relief,  not  as  a  proper  punishment  for  the  offense, 
but  because  the  creditors  have  an  equity  equal  to  the  value  of 
the  property  granted,  which  should  be  fully  protected  as 
against  him  who  fraudulently  sought  to  despoil  it  But  for  the 
conveyance,  the  entire  property  would  have  been  applicable  to 
the  payment  of  the  creditors.  By  the  fraud  it  was  put  be- 
yond the  reach  of  an  execution.  Because  of  it,  a  court  of 
equity  declares  the  deed  void.  And  to  the  request  of  B  that 
he  be  allowed  the  one  thousand  dollars  paid  to  his  fraudulent* 
grantor,  a  court  of  equity  refuses  to  listen,  because  the  equity 
of  the  creditors  embraces  the  whole  of  the  property,  including 
necessarily  the  interest  represented  by  the  one  thousand  dol- 
lars paid  to  A,  and  it  cannot  be  cut  down  or  interfered  with 
by  any  payment  constituting  a  part  of  the  fraudulent  trans- 
action. But  for  the  misconduct  of  B,  the  creditors  presumably 
could  have  reached  the  entire  interest;  therefore,  the  result  of 
it  must  be  borne  by  him,  and  not  by  the  innocent  party. 

Should  A  convey  his  farm  to  B,  subject  to  a  valid  pre- 
existing mortgage  of  five  thousand  dollars  held  by  a  third 
party,  and  B  subsequently  dispose  of  it  for  a  larger  sum,  out 
of  the  proceeds  of  which  he  pays  the  mortgage,  he  cannot  be 
required  to  pay  to  the  creditors  the  full  value  of  the  farm 
without  deducting  the  amount  due  on  the  mortgage;  for  as  to 
that  sum  the  creditors  have  no  equity.  If  the  fraud  had  not 
been  consummated,  only  the  value  of  the  property  in  excess 
of  the  mortgage  could  have  been  made  available  in  payment 
of  the  claims  of  the  creditors.  As  to  that  interest  secured  by 
the  mortgage,  no  wrong  was  done  them.  Having  no  right  to 
such  interest,  no  principle  of  equity  exists  on  which  to  found 
a  claim  for  an  appropriation  of  any  benefit,  on  account  of  it, 
from  a  fraudulent  grantee  of  the  equity  of  redemption. 

Or  if,  before  B  sells  the  property,  the  conveyance  is  sa4 
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ftside  on  the  ground  of  fraud  in  an  accounting  for  tbe  rents 
and  profits,  he  will  be  allowed  for  interest  paid  on  tbe  mort- 
gage, and  for  the  reason  that,  the  mortgage  being  valid,  the 
propertj  was  chargeable  with  the  paynaent  oi  the  interest 
:is  well  as  the  principal,  and  the  creditors  were  not  then^ 
fore  harmed  by  it.  This  question  was  carefully  coiieideretl 
and  passed  on  in  Lao$  r»  FPilUnion,  113  N*  Y.  486^  10  Am.  St 
Rep.  495,  the  court  saying:  "Shall  he  account  to  tbe  creditors 
for  more  rents  than  they  could  have  received  if  they  had  had 
possession  of  the  real  estate?  •  •  •  •  When  the  creditors  of  the 
grantor  come  into  a  court  of  equity  seeking  to  compel  him  to 
account  for  rents  and  profits,  the  accounting  must  be  on  equi- 
table principles;  and  when  he  has  been  compelled  to  surreoder 
the  property  conveyed  to  him,  and  to  account  for  all  tbe  profits 
be  has  made,  or  could  have  made,  or  ought  to  have  made, 
therefrom,  tbe  ends  of  justice  have  been  completely  and  ex* 
aotly  attained*''  In  the  same  case,  the  fraudulent  grantee 
was  allowed  for  taxes  paid,  the  court  sa3ring:  ^Thej  weie 
imposed  by  suiNreme  authority  for  the  benefit  of  the  public, 
and  were  inevitable.  If  the  creditors  had  taken  tbe  {wopertj 
at  the  time  John  Wilkinson  took  it,  they  would  have  been 
obliged  to  pay  them.  By  the  payment  he  did  them  no  wrong 
and  caased  them  no  prejudice.  Why  should  he  not  be  allowed 
them?  Upon  what  princifde  of  equity,  or  upon  what  ground 
of  reason,  or  public  policy*  or  justice,  can  he  be  compelled  ic 
allow  for  tbe  gross  rents,  without  any  deduction  whatever  for 
the  taxes  which  he  was  obliged  to  pay?" 

The  principle  underlying  the  decision  in  Loob  v.  WilHnwn^ 
118  N.  Y.  485, 10  Am.  St.  Rep.  495,  is  exactly  applicable  and 
decisive  here.  As  to  the  sixty-five  thousand  dollars  paid  out 
of  the  proceeds  of  tbe  sale  in  extinguishment  of  a  debt  origi* 
nally  created  by  William  M.  Halstead,  these  plaintiffs  were  not 
harmed.  If  the  transfer  had  never  been  made,  and  the  secu- 
rities had  been  obtained  by  them,  they  would  have  been  sub- 
ject to  the  payment  of  this  valid  pre-existing  debt.  It  was 
created  in  good  faith.  The  proceeds  were  turned  over  to  the 
firm  of  Halstead,  Haines,  &  Go.  And  if  appellant's  contention 
could  prevail,  then  the  creditors  would,  in  effect,  recover  the 
sixty-five  thousand  dollars  twice, — once  through  the  assets  of 
the  firm  into  which  the  sum  borrowed  originally  went,  and 
the  second  time  from  the  fraudulent  transferee;  the  latter 
being  obliged  to  pay  for  an  interest  which  he  did  not  receive, 
and  to  which  the  creditors  would  have  never  become  entitled 
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iiad  the  transfer  not  beea  made.  In  the  language  of  Judge 
Ba.rl  in  Loom  t.  WUkinmm,  113  N.  Y.  485,  10  Am.  St.  Rep.  495, 
4bi8  ^ would  be  spoliation^  not  juatioe  or  equity." 

The  authorities  so  carefully  selected  and  skillfully  pre- 
sented by  the  counsel  for  the  appellant  we  do  not  regard  as 
•conflicting  with  the  views  so  far  expressed.  In  Smith  r. 
White^  7  N.  Y.  Supp.  373,  a  general  assignment  was  declared 
fraudulent,  and  on  the  accounting  the  assignee,  because  of 
his  being  a  party  to  the  fraud  vitiating  the  assignment,  was 
not  allowed  moneys  disbursed  in  the  payment  of  preferences, 
as  provided  by  the  assignment. 

In  Wood  V.  Hunty  38  Barb.  302,  the  fraudulent  grantee,  sub- 
sequent to  the  conveyance  to  him,  voluntarily  paid  the  de- 
mands which  certain  creditors  of  the  grantor  had  against  him, 
and  in  tlie  judgment  declaring  the  deed  fraudulent  and  void, 
reimbursement  for  such  sums  was  refused  him. 

In  Union  NaL  Bank  v.  WameVf  12  Hun,  306,  the  fraudulent 
grantee  had  assumed  the  payment  of  certain  debts  which  the 
l^rantor  undertook  to  charge  on  the  real  estate  by  the  instru- 
ment of  oonveyaBoe.  The  deed  was  adjudged  Toid,  and  al- 
lowance for  the  obligations  assumed  dented. 

In  Davis  r.  Leopold^  87  N.  Y.  622,  the  fraudulent  grantee 
aflBumed  the  payment  of  a  pre-existing  mortgage,  and  on  re- 
Tiew  of  the  judgment  setting  aside  the  deed,  this  court  said: 
^  If  it  was  ^ue,  under  the  findings,  that  Mrs.  Leopold  was  en« 
titled  to  protection  for  the  sum  paid  or  the  liability  assumed, 
it  would  indeed  be  necessary  to  state  the  amount.  But  she 
was  a  guilty  participant  in  the  fraud,  and  not  to  be  oared 
for."  It  does  not  appear  from  the  report  of  the  case,  how- 
ever, that  the  grantee  had  paid  the  mortgage,  or  that  it  did 
not  still  continue  to  be  a  lien  on  the  premises.  The  answer 
denied  fraud,  and  alleged  a  consideration.  It  averred  that 
the  conveyance  was  in  payment  and  satisfaction  of  a  debt  due 
from  the  husband,  and  her  agreement  to  pay  certain  mort* 
gages  and  encumbrances  upon  the  property. 

Whatever  she  had  agreed  to  pay  for  the  property,  whether 
in  money  or  by  way  of  assuming  the  payment  of  valid  encum- 
brances, formed  a  part  of  the  fraudulent  transaction,  and  in 
an  action  to  set  aside  the  conveyance  the  court  would  leave 
the  parties  in  the  position  in  which  they  placed  themselves* 
If  the  mortgage  still  continued  in  force,  as  we  may  assume  it 
did,  the  judgment  setting  aside  the  conveyance  did  not  affeol 
its  validity,  nor  the  right  of  the  mortgagee  to  enforce  its  ook 
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lection  out  of  the  property.  The  assuiuption  of  its  pajment 
by  the  fraudulent  ^graatee  was  a  burden  assumed  in  her  ovra 
wrong,  the  consequences  of  which  the  court  would  not  attempt 
to  shield  her  from. 

A  very  different  question  would  have  been  presented  had 
the  plaintiffs  demanded  judgment  that  she  be  decreed  to  pay 
the  mortgage;  or  had  the  property  been  previously  sold,  thut 
judgment  be  awarded  against  her  for  the  full  value  of  the 
premises,  and  without  deducting  therefrom  the  amount  secured 
by  the  mortgage. 

In  Borland  v.  Walker^  7  Ala.  269,  the  grantee  agreed  to  pay 
certain  specified  but  unsecured  debts  of  the  grantor,  and  to 
pay  the  balance  of  the  purchase  price  in  installments.  The 
conveyance  was  set  aside,  and  the  grantee  refused  indemoity 
for  the  sums  expended. 

It  will  be  observed  that  in  the  cases  cited,  with  the  excep- 
tion of  Davis  V.  Leopold^  87  N.  Y.  622,  to  which  we  have  suffi- 
ciently alluded,  the  question  was  whether  a  fraudulent  grantee 
could  be  reimbursed  for  moneys  paid,  or  agreed  to  be  paid,  as 
a  part  of  the  fraudulent  transaction.  To  that  question  but 
one  answer  is  ever  given.  The  equity  of  the  creditors  extendi 
to  the  full  value  of  the  debtor's  interest  in  the  property  at  the 
time  of  the  fraudulent  conveyance,  and  the  fraudulent  grantee 
cannot  be  allowed  to  cut  down  or  interfere  with  the  interest 
to  which  such  equity  attaches. 

But  quite  a  different  question  is  presented  where,  as  here, 
the  creditors  undertake  to  compel  the  fraudulent  grantee  or 
transferee  to  respond  to  them  for  an  interest  in  property  which 
he  did  not  seek  to  get,  and  which  his  grantor  or  vendor  did 
not  have  to  convey  or  transfer  to  him. 

In  such  a  case  the  plaintiffs  are  without  any  equity  on  which 
to  base  a  right  of  recovery. 

The  trial  court  found  that  on  the  day  of  the  transfer  the 
securities  were  worth  five  hundred  dollars  more  than  the  de- 
fendant subsequently  realized  for  them,  but  a  recovery  was 
only  allowed  for  the  sum  received. 

We  think  the  judgment  should  have  been  for  their  valne. 
The  defendant  wrongfully  acquired  title  to  the  securities,  and 
if  he  parted  with  them  for  less  than  they  were  wor(h|  the  loss 
should  fall  on  him. 

The  judgment  should  be  modified   accordingly,  and, 
modified,  affirmed,  with  costs  to  the  appellant. 
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FiiAin>ut.iHT  Ck>NTiTAifOK8'ItTanT8  aw  Creditobs  —  Ajfovirr  or  Ri* 
OOTKBT.  — Thd  rightt  of  a  creditor  cannot^be  defeated  by  a  frandalent  mort* 
gagce  by  selling  the  mortgaged  premises:  Mandeville  ▼.  Avery,  124  N.  T» 
376;  21  Am.  St.  Rep.  678.     A  judgment  recovered  subsequently  to  a  fraud* 
uloDt  conveyance,  and  based  upon  an  indebtedness  contracted  partly  prior 
•nd  partly  subsequent  thereto,  is  a  lien  upon  the  property  of  the  judgment- 
debtor  only  to  the  extent  of  the  indebtedness  contracted  prior  to  the  fraud* 
ulent  conveyance:  Henderson  v.  Henderaon^  133  Pa.  St.  399;  19  Am.  St.  Rep. 
650.     A  conveyance  fraudulent  aa  to  existing  creditors  is  not  Toid  as  to- 
subsequent  creditors,  where  the  statute  provides  that  such  oonveyanoe  shall 
l>a  Toid  only  as  to  such  as  are  defrauded;  it  operates  to  transfer  the  title  to- 
the  property  subject  to  the  encumbrance  of  the  grantor's  existing  debts:  Bml* 
nu  ▼.  Taylor,  84  Miss.  708;  69  Am.  Deo.  412.    Where  the  whole  value  of  a. 
homestead  conveyed  by  a  husband  to  his  wife  was  forty  thousand  doUar% 
Mid  it  oontained  land,  in  excess  of  the  exemption  amonnti  worth  llvo  thousand 
dollars^  and  tho  husband  was  worth  seventy.five  thousand  dollars  over  and 
above  his  debts  at  the  time  of  the  conveyance,  the  oonveyanoe  was  not  fraud* 
«l«nt  as  to  his  subsequent  oreditors:  Pike  v.  Milte,  28  Wis.  164;  99  Am.  Deo. 
148w    The  value  of  property  included  in  an  alleged  fraudulent  oonveyanoe  ia 
»  naterial  lobjeot  of  inquiry:  Weadoek  v.  Kennedy,  80  Wia.  449.-  B—  also- 
Ite  MM  of  JUtffieid  T.  Heuee,  67  Miss.  479. 
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IhBfUBBiB  as  Grouhd  of  Dbfect  of  Partim  Mum  SpRomoALLT  VoniT 
OUT  Pabtioulab  Dkfrct.  —  When  a  demurrer  to  a  oomplaint  is  bsMd 
em  the  ground  that  there  is  a  defect  of  parties  plaintiff  or  defendanti  th# 
particular  defect  relied  on  must  be  pointed  out  speoifically. 

DnnrmRXR  to  Ck>MPLAnfT  Imtxbpobablb  only  fob  OBnanosB  Appxabini» 
OH  m  Faob.  —  A  demurrer  to  a  complaint  Ma  be  interposed  only  for 
objections  appearing  on  its  face.  Where,  therefore,  a  plaintiff  sum  aa 
b^  of  a  deceased  person,  a  demurrer  to  the  oomplaint  on  the  ground 
that  other  heirs  are  not  made  parties  Munot  be  sustained,  onlcM  it  ap» 
pears  from  the  complaint  that  there  are  other  heirs. 

liniuiaiiT  AT  Grave  of  Dbobdbmt,  Action  bt  Heibs  for  Irjurt  to  or 
Removal  of. — The  heirs  of  a  decedent,  at  whose  grave  a  monument  ba» 
been  erected,  or  the  person  who  rightfully  erected  it,  can  recover  dam* 
•gM  from  one  who  wrongfully  injures  or  removes  it,  or  by  an  injonctiois 
Btay  rMtrain  one  who^  without  right,  threatens  to  injure  or  remove  it^ 
even  though  the  title  to  the  ground  wherein  the  grave  is  be  not  in  tha- 
plaintiff,  but  in  another. 

OUfPLAiNT  IN  Action  to  Restrain  Spoliation  of  Buriait-flach,  Sufw 
FiClBNor  OF.  —  A  complaint  in  an  action  to  restrain  tha  defendant  frofla 
removing  grave-stouM  and  interfering  with  a  family  burial-groond^ 
whioh  allegM  that  the  father  of  the  plaintiffs,  together  with  his  brothers 
and  sisters,  owned,  as  tenants  in  common,  the  farm  npon  which  said 
family  burial-ground  is  laid  out,  wherein  the  ancestors  and  collateral  rel* 
atives  of  the  plainti£b  had  from  time  to  time  been  buried^  and  their 
gravM  marked  by  mounds  and  memorial  stones;  that  said  oo-tenantft 
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Ptmr^iytd  laid  farm  to  the  porson  from  whom  the  defendant  dera%^  ha 
Htle^  **  excepting  and  reservNig  tbe  right  of  interoieiU  **in8aid  U^  "aad 
«]■>  a  right  of  way  to  the  same,  to  all  the-graniors  of  Mm  dead,  and  to 
iheir  heir  or  heira  forever  **;  that  the  father  of  plain ti£Ei  aod  all  the 
granton  in  eaid  deed  are  now  dead,  and  eaid  reeeryed  right  of  faamlj 
tmrial  has  descended  to  the  plaintiffs  as  heirs  at  law  of  the  grmntora  a 
said  deed;  that  the  defendant  holds  the  farm  suhjeet  to  said  reaerratKNi 
and  exception;  and  that  she  has  removed  a  part  of  the  fenoe  indosiiifi:  tba 
burial-gronnd,  destroyed  some  of  the  grave-stones  marking  the  ^rares  ol 
the  ancestors  and  relatives  of  the  plaintiflb.  graded  away  the  moiukda  of 
the  graves  and  obliterated  all  traces  of  them,  and  refnaea  a  right  of  way 
to  the  plaintitb  to  and  from  said  ground,  and  threatens,  by  gratlins  aod 
leveling,  to  destroy  it  as  a bnrial-place, —  states faota  aiifficieBt  tooonat^ 
tnte  a  aanse  of  action. 

Thx  fitctfl  are  stated  in  tbe  opinion. 
John  M.  Perry ^  for  the  appellant. 
A.  N.  W§IUt^  for  the  reepondents. 

FoLLETT,  C.  J.  It  Ib  alleged  in  the  complaint  thai  the 
father  of  the  plaintiffs,  together  with  his  brothers  and  sisters, 
owned  as  tenants  in  common  a  farm  of  two  hundred  acreSy  a 
«mall  portion  of  which  had  been  laid  out  and  inoloBed  as  a 
family  burial-ground,  wherein  the  ancestors  and  ooUateral 
relatives  of  the  plaintiffs  have  been  buried  from  time  to  time, 
and  their  graves  marked  by  the  usual  mounds  and  approyi* 
ate  memorial  stones. 

It  is  further  alleged  that  these  tenants  oonveyed  ths  &rm 
to  R.  V.  W.  Thome  by  a  deed  which  contains  the  fbUownig 
language:  ^*  Excepting  and  reserving  the  right  of  intennent 
in  the  ground  laid  off  for  that  purpose  in  the  land  hereby  con* 
veyed,  and  also  a  right  of  way  to  the  same^  to  all  the  grantors 
of  this  deed,  and  to  their  heir  or  heirs  forever.'* 

It  is  further  alleged  **that  plaintiff's  said  fkther  and  all 
the  grantors  in  said  deed  to  the  said  R.  V.  W.  Thome  are  now 
deceased,  and  the  easement  or  right  of  family  interment  or 
burial  reserved  in  said  farm  or  land  has  descended  to  plain* 
tiffs  as  heirs  at  law  of  the  grantors  in  said  deed.'* 

It  is  also  averred  that  the  defendant  is  the  owner  and  in 
possession  of  the  farm,  subject  to  said  reservation  and  excep- 
tion under  mesne  conveyances,  deriving  her  title  ultimately 
from  said  R.  V.  W.  Thorne,  and  that  she  has  removed  a  part 
of  the  fence  inclosing  the  burial-ground,  destroyed  some  of 
the  grave-stones  marking  the  graves  of  the  ancestors  and  rela- 
tives of  the  plaintiffs,  graded  away  the  mounds  ol  the  graveii 
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an«1  obliterated  all  traces  of  them,  and  refuses  a  right  of  WAy 
lo  Uie  plniutiffs  to  and  from  said  ground,  and  threatenSi  hy 
gnuUof;  and  leveling  it^  to  destroy  said  burial-plaoe. 

The  plaintiffs  demand  a  judgment  restraining  tbe  defender 
nnt  from  i-emoving  tlie  ^ave-siones,  f^rading  the  grounds,  de* 
Btroyiiig  and  obliterating  the  graves,  and  also  for  damages. 

To  this  complaint  the  defendant  demurred  on  the  grounds,  -^ 
1.  That  the  complaint  does  not  state  facts  sufficient  to  con* 
stitute  a  cause  of  action;  2.  That  there  is  a  defect  of  parties^ 
because  it  is  not  alleged  that  all  of  the  heirs  of  all  the  gran-^ 
tors,  in  whose  favor  the  reeervaiion  hereinbefore  mentioned 
was  made,  are  plaintiffs  or  defendanta. 

The  second  ground  of  demurrer,  requiring  bot  little  oonsid* 
eration,  may  well  be  first  determined. 

When  a  demurrer  to  a  complaint  is  based  on  the  sixth 
ground  specified  in  section  488  of  the  Code  of  Civil  Procedure,. 
*'  that  there  is  a  defect  in  parties  plaintiff  or  defendant,"  the- 
particular  defect  relied  on  must  be  pointed  out  specifically  by 
the  demurrer:  Code  Civ.  Proc,  sec.  490;  Dodge  v.  Colby ^  108 
N.  Y.  445;  Story's  Equity  Pleading,  sees.  236,  238,  643.  The 
only  defect  under  this  subdivision  pointed  out  by  the  demur>- 
rer  is:  "That  the  heirs  at  law  of  the  father  of  the  plaintiffs 
and  of  the  other  grantors  in  the  deed  to  R.  V,  W.  Thorne, 
mentioned  in  the  complaint,  are  not,  except  the  plaintiffs 
herein  themselves,  made  parties  plaintifif  nor  parties  defend- 
ant." The  answer  to  this  ground  of  demurrer  is,  that  it  doea 
not  appear  on  the  face  of  the  complaint  that  the  father  of  the 
plaintiffs  and  his  brothers  and  sisters,  or  any  one  of  them, 
left  heirs  other  than  the  plaintiffs.  A  demurrer  to  a  com- 
plaint can  be  interposed  only  for  objections  appearing  on  its 
face:  Code  Civ.  Proc.,  sec.  488;  Haines  v.  Hollisterf  64  N.  Y, 
1;  Story's  Equity  Pleading,  sees.  226,  238,  643. 

The  first  ground  of  demurrer  remains  to  be  considered.  It 
has  been  decided  many  times,  and  frequently  asserted  by  text* 
writers,  that  the  heirs  of  a  decedent,  at  whose  grave  a  monu- 
ment has  been  erected,  or  the  person  who  rightfully  erected 
it,  can  recover  damages  from  one  who  wrongfully  injures  oit 
removes  it,  or  by  an  injunction  may  restrain  one  who,  without 
right,  threatens  to  injure  or  remove  it,  and  this,  though  the 
title  to  the  ground  wherein  the  grave  is  be  not  in  the  plain* 
tiff,  but  in  another:  Frances  v.  Ley^  Cro.  Jao.  866;  Corven  t. 
i^fi^  12  Rep.  105;  Spooner  v.  Brewetevy  10  Moore,  494;  8  Biiig» 
186;  2  Car.  ft  P.  84;  Matter  qf  Brick  Presbyterian  Churek^  t 
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Edw.  Ch.  155-168;  Matthews  r.  Jeffrey,  L.  R.  6  Q.  B.  D.  290; 
Fierce  ▼.  Swan  Point  Cemetery ,  10  R.  I.  227;  14  Am.  Rep.  667; 
Beatiy  v.  Knrtz,  2  Pet.  666;  Snyder  v.  Snyder,  60  How.  Pr. 
868;  1  Rolle  Abr.  626;  4  Bao.  Abr.,  tit  Heir  and  Ancestor, 
163;  2  Com.  Dig.,  tit  Cemetery,  30^;  1  Co.  Lit  18  b;  3  Coke 
Inst  202  et  seq.;  2  Bla.  Com.  428;  2  Stephen's  Com.,  8th  ed., 
220;  1  Williams  on  Executors,  7th  Am.  ed.,  792;  Ferard  on 
Fixtures,  202. 

But  this  rule  of  law  is  not  quite  applicable  to  this  case  as 
etated  in  the  complaint;  for  it  is  not  alleged  that  the  plaintiffi 
are  the  heirs  of  any  of  the  persons  whose  graves  or  moan- 
ments  have  been  destroyed,  nor  is  it  averred  that  they  are 
faeirs  of  any  of  the  persons  buried  in  that  yard* 

The  word  ''  ancestor  "  is  an  ambiguous  one,  broad  enoogh 
to  include,  but  not  necessarily  including,  parents,  grand- 
parents,  and  all  persons  in  the  ascending  line,  as  far  as  rela^ 
tionship  can  be  traced.  *'  Descendant "  is  an  antonym  of 
^'ancestor,"  but  is  not  a  synonym  of  ^'heir."  It  is  plain  that 
the  allegation  that  the  ancestors  of  the  plaintiffs  are  buried 
in  this  yard  is  not  equivalent  to  an  allegation  that  the  plain* 
tiffs'  parents  were  there  buried,  or  that  the  plaintiffs  are  the 
heirs  of  the  persons  there  buried.  No  one  is  the  heir  of  all 
of  his  ancestors. 

The  rights  of  the  heirs  of  the  grantors  to  protect  the  graves 
and  monuments  in  the  ground  reserved  are  not  to  be  solely 
ascertained  and  limited  by  the  rules  defining  the  rights  of 
heirs  of  persons  buried  in  church-yards  and  incorporated  cem- 
eteries, but  must  be  ascertained  from  the  words  of  the  olanse 
in  the  deed,  aided  by  the  general  rules  relating  to  borial- 
places. 

The  right  of  the  tenants  in  common,  and  of  their  heirs,  is 
called  in  the  grant  an  ^*  exception  "  and  a  "  reservation,"  the 
scrivener  not  seeming  to  have  understood  that  the  words  as 
used  are  inconsistent  By  an  exception  some  portion  of  the 
subject  of  the  grant  is  excluded  from  the  conveyance,  and  the 
title  to  the  part  so  excepted  remains  in  the  grantor  by  virtue 
of  his  original  title.  A  reservation  creates  a  new  right  out  of 
the  subject  of  the  grant,  and  is  originated  by  the  conveyance: 
Stockwell  V.  Couillard^  129  Mass.  231;  Tjangdonv.  Mayor  ete^ 
6  Abb.  N.  C.  314;  1  Washburn  on  Real  Property,  4th  ed.,  432; 
1  Dart  on  Vendors  and  Purchasers,  6th  ed.,  612. 

It  is  recited  that  ground  had  then  been  laid  off  for  intei^ 
aients,  and  a  right  of  way  to  and  from  this  ground,  with  the 
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right  to  bury  therein,  is  "excepted"  and  "reserved^  to  the 
grantors,  and  their  heirs  forever.     The  right  to  bury  carries 
-with  it  th(9  right  to  do  so  according  to  the  usual  custom  in 
the    neighborhood,   and  undoubtedly  includes  the  right  of 
making  mounds  over  and  erecting  stones  and  monuments 
at  the  graves.    The  right  to  make  such  erections  would  carry 
-with  it  the  right  to  protect  them  from  spoliation.    The  lan- 
guage  assumes  the  existence  of  a  burial-ground,  and  the 
grantors  had  the  right  to  protect  the  graves  and  monuments 
which  existed  at  the  date  of  the  grant,  or  which  were  made 
during  their  lives,  and  their  heirs,  having  succeeded  to  their 
rights,  may  protect  the  graves  and  monuments  now  existing. 
It  is  urged  that  the  allegation  that  the  plaintiffs  are  the 
children  of  one  of  the  heirs  of  the  tenants  in  common,  all  of 
whom  are  alleged  to  be  dead,  is  not  sufficient  to  show  that 
they  have  succeeded  to  the  title,  because,  —  1.  It  is  not  alleged 
that  their  father  and  his  co-tenants  (plaintiff's  uncles  and 
aunts)  died  intestate;  2.  It  is  not  alleged  that  the  uncles  and 
aunts  left  no  ancestors,  descendants,  or  collateral  relatives  en- 
titled to  take  as  heirs  before  or  with  the  plaintiffs. 

'An  allegation  that  A  died  seised  of  certain  realty,  leaving 
B,  C,  and  D,  his  children,  is  a  sufficient  allegation  of  title; 
and  if  established  by  evidence,  makes  a  prima  fade  case  of 
ownership  of  the  realty  by  the  three  children.  As  to  realty, 
intestacy,  not  testacy,  is  presumed:  Duk$  of  Cumberland  ▼• 
Groves,  9  Barb.  596-606;  Delafield  v.  Parish,  26  N.  Y.  9-35; 
iaxfer  V.  Bradbury ,  20  Me.  260;  87  Am.  Dec.  49;  Lyon  v.  JTatn, 
86  m.  868;  8  Washbbrn  on  Real  Property,  4th  ed.,  18;  Ab- 
bott's Trial  Evidence,  109^ 

That  the  plaintiffs  are  the  heirs  of  their  father,  one  of  the 
tenants  in  common,  is  sufficiently  alleged,  but  sufficient  facts 
are  not  alleged  to  establish  their  title  by  heirship  to  the 
interest  in  the  burial-place  of  which  their  uncles  and  aunts 
died  seised.  To  show  the  heirship  of  a  claimant,  he  must 
prove  his  descent  from  the  person  last  seised,  when  he  claims 
as  lineal  heir,  or  the  descent  of  himself  and  the  person  last 
seised,  from  some  common  ancestor,  or  at  least  from  two 
brothers  or  sisters.  If  he  claims  collaterally,  he  must  estab- 
lish the  extinction  of  all  those  lines  of  descent  which  would 
be  entitled  to  succeed  before  him:  Emerson  v.  White,  29  N.  IL 
482;  Richards  v.  Richards,  15  East,  294;  Roe  v.  Lord,  2  W. 
Wack.  1099;  1  Saunders's  Pleading  and  Evidence,  457;  1 
Chitiy's  General  Practice,  276  et  seq.;  Adams  on  £jectment| 
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4th  Am.  ed.,  324;  Tyler  on  Ejectment,  485;  3  Wasliburaon 
Real  Properly,  4th  ed.,  IB;  Abbott's  Trial  Evidence,  85. 

The  situation  requires  an  ansiver  to  the  quesUoa,  wlietWr 
the  allegatioQ  that  the  plaintiffs  have  succeeded  to  the  iotevai 
of  their  father  is  a  sufficient  avenuent  of  title  to  antborias 
them  to  maintain  an  action  to  restrain  the  destruction  of  the 
burial-ground,  and  the  closing  the  way  thereto,  or  to  jneoofer 
damages  for  the  injuries  committed  without  alleging  that  the 
plaintiffs  have  succeeded  to  the  interests  of  all  of  the  tenants 
in  common. 

If  the  facts  stated  in  a  complaint  are  suffieiaol  to  ccniatitale 
a  cause  of  action,  whether  legal  or  equitable,  the-oomplaini  is 
not  demurrable  on  the  ground  that  it  does  not  state  sufiScieDt 
facts,  because  the  judgment  demanded  is  inconsistent  with 
the  cause  of  action  stated,  nor  because  both  legal  and  equitabls 
relief  are  demanded  when  plaintiff  is  entitled  to  but  one: 
Eniery  v.  Pease,  20  N.  Y.  62;  Williama  v.  SloU,  70  N.  Y.  601; 
Wetmore  v.  Porter,  92  N.  Y,  76- 

All  of  the  rights  of  the  heirs  of  the  grantors  in  this  yard  are 
not  individual  ones,  enjoyable  and  enforceable  by  each  solely 
for  his  own  benefit,  but  many  of  them  are  held  in  commoo  by 
all  of  the  heirs,  and  among  them  those  so  held  are  the  right  of 
way  and  the  right  to  maintain  the  yard  for  the  purpose  for 
which  it  was  laid  out  and  to  protect  it  from  destruction.  Any 
one  or  more  of  the  persons  interested  in  these  rights  held  ia 
common  may  maintain  an  action  to  prevent,  by  an  injunctioii« 
the  destruction  or  interruption  of  such  rights:  Murray  v.  Hay^ 
1  Barb.  Ch.  59;  43  Am.  Dec.  773;  Cadigan  v.  Braum,  ISO 
Mass.  493;  Story's  Equity  Pleading,  sees.  286  b,  637,  637  a. 

It  is  not  necessary  that  such  an  action  be  brought  by  one 
nor  by  all  of  the  persons  interested.  The  damages  sustained 
by  each  of  the  plaintiffs,  if  any,  cannot  be  recovered  in  due 
action,  but  if  it  shall  appear  on  the  trial  that  all  of  the  heiie 
are  parties  plaintiff,  any  damages  arising  from  an  injury  to 
their  common  interests  may  be  recovered. 

The  judgibent  should  be  affirmed,  with  costs,  and  the  de- 
fendant have  leave  to  withdraw  her  demurrer  and  anawer, 
vpon  payment  of  costs  within  twenty  days. 


PLBADuro  —  DmuBBER  ON  Grouitb  ov  Daracr  ov  pAarm.  —  I 
iMt  mvLBt  be  specifically  pointed  out:  Dodge  ▼.  CbOy,  106  N.  T.  iift. 

TULAmSQ  —  DbMUBRKR  to  OoMPLADTT,  WHXK  IXTWKPOBAMUL  —  lb 

the  stetate  el  teade  available  as  a  defense  to  be  vaised  bj  a  iJemarm  la 
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^^aity,  the  bill  mint  allow  affirmatiyely  that  the  oontraeft  or  promiae  deolareil: 
on  was  not  in  writing:  Manning  ▼.  Pippen,  86  Ala,  857;  11  Am.  St  Rep.  4tL. 
rPo  the  tame  effeet*  see  Barr  ▼.  0*J>a>mai,  76  Cal.  469;  9  Am.  St.  Eep.  242. 
adyerae  party  may  demur  voder  the  code  eyatem,  if  every  fact  eaaentiaS 
the  claim  or  defenae  be  not  atatedt  Orten  ▼.  Palmer^  16  CaL  411;  76  Am». 
492. 

Burial  iCiGBis  —  Damagu  iob  Ihtkrvbrsnos  with.  —  A  widow  hae» 
'fche  right  to  the  eoatody  of  the  body  of  her  deeeaaed  hnaband,  for  preaerva- 
tion,  preparatioo,  and  hnrial,  and  may  maintain  an  action  againat  ai^  one  wh^ 
Biiiitilatea  or  deatroya  it:  Larmm  t.  Okam^  4tl  Minn.  807;  28  Am.  8t.  Rep. 
370,  and  note.    Tort  in  the  nature  of  treapaaa  ^uare  cUmmtm  Vim  ib  favor  o^ 
-tlie  grantee  of  a  cemetery  lot^  againat  the  aoperintendaot  ol  the  oemetery». 
for  diainterring  and  removing  therefrom  the  remains  of  the  plaintiff 'a  ehild^ 
wkXkd  the  eironmatanoea  which  aooompaay  the  traapaaa  may  be  ahewn  either 
in  aggravation  or  mitigation  of  damagaat  Mmgkmr  r»  DHteott,  99  Maaa.  281^ 
96  Am.  Boa  769,  and  note.    Tor  an  entanded  diaawariim  of  the  lighta  and 
dLntlea  of  lelatlveaand  others  respeotiag  ths  hodiis  il  the  dsM^  sse  note  tn^ 
Wpnioop  V.  Wpikoop^  82  Am.  Dim.  8081 
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Dunn  v.  Mbllov. 

(117  PBHinTLTlinA  Stati,  11.1 

UvoovmronovAL  Statutb  — Liabiutt  iob  Aon  uitdbh. — A  «iftf  tfl^ 
lag  under  Miihori^  of  a  ttotato  afterwards  deolared  nnooostitatioiiil  ii 
reipoiifible  for  all  damages  sustained  by  its  aota^  lint  an  offioer  or  agsat 
of  a  oity  who  aots  by  its  direction  in  the  premises  is  not  penooally  i^ 
sponsible,  and  the  same  rule  applies  to  a  eitiaen  who  aots  aa  the  wmn 
lepresentative  of  snoh  officer  in  the  performanoe  of  a  duty  which  appar- 
ently and  by  oolor  of  law  rests  upon  him  as  a  dtiaen,  and  whieh  wonU 
neoessarily  be  performed  by  the  officer  without  any  personal  UabiU^  it 
the  oitiaen  refosed  to  obey  the  mandate  of  the  officer. 

MJmoossfmunovAiM  Statuti— LfABiurr  fOR  Aon  uhdbb.  —  A  ettnaa 
snbjeet  to  the  dnty  of  obeying,  and  who  doea  obey  and  «zecnt%  tta 
mandatory  order  of  a  oity  paased  by  it  by  Tirtne  of  a  statnto  aftorwardi 
declared  nDOonstitntional,  is  not  personally  liable  in  damagee  lor  tlia  ■•' 
«nlt  of  his  aot.    In  snch  oase^  howerer,  the  oity  is  liable. 

TBS8PA88  by  M.  J.  Dunn  against  Mellon  Brothers  to  reoorer 
damages  for  the  eviction  of  the  plaintiflF  from  a  dweUing^house 
situated  on  Kirk  wood  Street,  in  the  oity  of  Pittsborghf  owned 
by  Mellon  Brothers,  and  by  them  leased  to  said  Dann.  The 
remaining  facts  are  stated  in  the  opinion.  Judgment  tat 
plaintiff.    The  defendants  appealed. 

J.  McF,  Carpenter^  for  the  appellants. 

J^.  C.  MeOirr  and  W.  D.  Moare^  for  the  appelleei. 

Green,  J.  It  was  clearly  proved  on  the  trial,  by  direct  and 
entirely  uncontradicted  evidence,  that  the  aot  of  the  defend* 
ants  in  removing  a  portion  of  the  house  in  question  was  done 
in  obedience  to  a  positive,  mandatory  order  of  the  commissioner 
4rf  highways  of  the  city  of  Pittsburgh.    That  ocder  was  given 
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n  conformity  with  the  law  as  it  then  was.    An  ordinance  fbr 
;lie  opening  of  Kirkwood  Street,  from  Highland  Avenue  to 
Collins  Avenue,  had  been  regularly  ordained  and  enacted  by 
ilie  city  councils.    Viewers  to  assess  damages  and  benefits  had 
been  regularly  appointed,  and  had  met  and  performed  their 
duties,  and  made  due  report  thereof  according  to  law.    After 
till  this  was  done,  the  opening  of  the  street  was  proceeded  with 
until  all  obstructions  were  removed  except  the  building  iu 
question.    Preliminary  notices  had  been  given  for  the  removal 
of  the  building,  or  a  part  of  it,  but  the  final  and  peremptory 
notice  was  not  given  until  early  in  January,  1890.    The  mat- 
ter of  the  opening  and  the  probable  removal  of  at  least  a  part 
of  the  building  had  been  known  and  talked  of  for  several 
months  before,  and  the  plaintiffs  had  been  in  communication 
with  the  defendant  Mellon  in  regard  to  it  as  early  as  October 
or  November  preceding.    When  the  final  order  came  in  Janu* 
ary  for  the  removal  of  the  building,  it  was  an  order  which 
emanated  from  the  proper  officer,  and  it  either  had  to  be  obeyed, 
or  the  city  authorities  would  execute  it  at  the  expense  of  the 
owner.    If  he  had  refused  to  obey  it,  and  the  proper  officer  of 
the  city  had  removed  the  building,  undoubtedly  the  city  would 
be  liable  for  the  consequences  to  any  person  injured,  if  the 
law  under  which  the  act  was  done  was  a  void  law.    But  it  is 
just  as  undoubted  that  the  officer  who  obeyed  his  orders  in  re- 
moving the  building  would  not  have  been  liable  for  his  acts  of 
obedience  to  his  orders. 

In  the  case  of  PitUburghU  Petition^  138  Pa.  St.  401,  we  de- 
eided  not  only  that  certain  portions  of  the  acts  of  1887  and 
1889,  relating  to  streets  and  sewers  in  cities  of  the  second  class, 
were  unconstitutional  and  void,  but  also  that  the  city  must 
pay  for  all  work  done  under  the  proceedings,  and  for  all  dam- 
ages inflicted  upon  property  owners  thereby.    All  the  proceed- 
ings of  the  city  for  the  opening  of  streets  and  assessment  of 
damages  and  benefits,  under  the  acts  of  1887  and  1889,  had 
at  least  color  of  authority  under  the  language  of  those  acts. 
If  the  real  legal  authority  did  not  exist  because  those  acts 
were  unconstitutional,  the  city  would  be  responsible  for  the 
damages  sustained  by  their  proceedings.     But  it  does  not  at 
all  loUow  that  the  officers  or  agents  who  executed  the  author- 
ity of  the  city  in  the  premises  would  be  subject  to  any  such 
respoDBibility. 

The  commissioner  of  highways  was  the  proper  officer,  both 
(b  Jacto  and  de  jure^  for  the  execution  of  the  orders  of  the  city 
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for  the  opening  of  streets,  and  could  proceed  with  eucli  ezeea- 
tion  without  subjecting  himself  to  a  personal  liability  f(vhi> 
acts  as  such.      He  could  not  question  the  validity  of  his 
orders,  and  it  was  his  duty  to  obey  them.     In  the  case  of 
Clark  V.  Commonwealth^  29  Pa.  St.  129,  we  held  that  even  the 
acts  of  a  president  judge,  whose  right  to  his  office  wbjs  ques- 
tioned, could  not  be  impugned  in  any  collateral  proceedings 
We  said:  ''He  is  a  judge  de  facto^  and  as  against  all  parties 
but  the  commonwealth,  he  is  a  judge  de  jure  also."     In  the 
case  of  Campbell  v.  Commonwealth^  96  Pa.  St.  344,  we  enforced 
the  same  doctrine,  saying,  in  relation  to  the  challenged  title 
of  two  associate  judges:  '*  Under  due  form  of  law,  they  bold 
their  offices  by  title  regular  on  its  face.    They  are  performing 
the  duties  thereby  imposed  on  them,  and  enjoying  the  profits 
and  emoluments  thereof.    Thus  they  are  judges  de  /aciOj  and 
as  against  all  parties  but  the  commonwealth,  they  are  judges 
de  jure.     Having  at  least  a  colorable  title  to  these  office^^ 
their  right  thereto  cannot  be  questioned  in  any  other  form 
than  by  quo  warranto  at  the  suit  of  the  commonwealth."    In 
both  of  the  foregoing  cases,  we  refused  to  permit  the  validity 
of  the  acts  done  by  the  judges  to  be  called  in  question  in  any 
collateral  proceeding. 

It  is  no  doubt  true  that  unconstitutional  laws  cannot  confer 
either  contract  rights,  or  property  rights,  upon  any  persons, 
natural  or  artificial,  and  the  validity  of  such  laws  may  be  di' 
rectly  questioned  by  any  persons  adversely  interested.  But 
that  doctrine  is  not  in  conflict  with  the  question  which  arises 
in  this  case.  Here  the  question  is  as  to  the  immunity  from 
personal  liability  of  a  citizen  who  acts  as  the  mere  representa- 
tive of  a  municipal  officer,  in  the  performance  of  a  duty  which 
apparently  and  by  color  of  law  rested  upon  him  as  a  citizen, 
and  which  would  necessarily  be  performed  by  the  municipal 
officer  without  any  personal  liability  if  the  citizen  refused  to 
obey  the  law  and  the  mandate  of  the  officer.  If,  in  such  cir- 
cumstances, the  municipal  officer  would  be  exempt  from  indi- 
vidual liability  for  executing  the  orders  of  the  city,  we  know 
of  no  reason  why  the  citizen  should  be  subject  to  such  liability, 
he  being  a  person  interested,  and  apparently  subject  to  the 
duty  of  obeying  the  mandatory  order  of  the  authoritiefl.  No 
hardship  results  to  the  persons  injured,  as  they  have  their  re* 
course  to  the  city,  and  it  would  be  a  severe  hardship  to  hold 
the  citizen  liable  for  merely  obeying  the  law  as  it  it  written. 

Judgment  reversed. 
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ITnookstitutional  Statutes,  Liabilitt  vor   Aots  donb  undsr:  See 
'extended  noW  to  Kstlly  ▼.  Bemia,  64  Am.  Deo.  51-55.    The  remarks  of  the 
<«oart  in  the  principal  case  respeoting  the  nou-liahility  of  the  mnnioipal  offi- 
'Cec  aeem  to  be  scarcely  in  harmoay  with  the  doctrines  laid  down  in  the  ma- 
jority of  the  decisions  cited  in  that  note.    Apparently  this  exemption  from 
liability  is  intended  to  be  based  upon  the  ground  that  protection  may  be  ac- 
corded to  a  ministerial  officer  under  such  circumstances,  because  he  is  pre- 
•nmed  to  have  acted  without  any  discretion,  in  obedience  to  the  orders  of  hie 
superiors,  and  in  discharge  of  the  ordinary  duties  of  his  office.    Such  prop 
tection  would  be  analogous  to  that  which  is  sometimes  extended  to  an  offi- 
cer  serving  process,  while  the   party  at  whose  instance  the  process  is 
issued  may  be  charged  with  responsibility  to  the  person  liggrieved  by  the 
wrongful  proceedings:  See  Savaeool  ▼.  Boughton,  21  Am.  Dec.  181,  and  ex- 
tended note  thereto.    If  this  is  intended  to  be  the  rationale  of  the  decision* 
it  will  be  in  line  with  Sesaunu  ▼.  BoUs,  34  Tex.  335,  and  HetiJee  r.  McCotxl^  55 
Iowa,  378.     Clearly,  if  the  officer  in  such  case  is  to  be  held  free  from  liability, 
it  would  be  unjust  to  impose  any  responsibility  upon  a  citisen  who  acts 
merely  as  his  representative.      As  a  mattor  of  public  policy,  there  is,  of 
course,  much  to  be  said  in  favor  of  thus  discharging  ministerial  agents  from 
liability,  but  it  is  undeniable  that  such  an  exemption  is  scarcely  consistent 
with  the  ordinary  rules,  which  determine  the  consequences  of  a  declaration  by 
the  courts  that  a  law  is  unconstitutional  and  void:  See  note  toJTe^T.  Bemiif 
64  Am.  Dec.  51.    The  question  is  full  of  difficulty;  for  although  a  good  deal  of 
hardship  may  undoubtedly  be  caused  by  making  ministerial  officers  liable  im 
these  cases,  too  much  caution  cannot  be  exercised  in  creating  exceptions  to 
the  operation  of  the  great  and  salutary  principle  that  an  nnconstitntional 
statute  is  *'  a  protection  to  no  one  who  has  acted  under  it ":  Oodey's  Oonstita- 
tional  limitations,  186.    The  present  oonflict  of  decisions  is  presumably  to 
be  attributed  to  the  acknowledged  weight  of  those  opposing  oonsidsnitioao. 


EWINO  V.  PlTTSBUBGH,  GiNOINNATI,    AND   St.  Loum 

Eailway  Company. 

(147  PSNMSYLTANIA  STATX,  40.] 

Damaovs.  —  MxBM  F&iGRT  OB  MsxTAL  AaoyT  caused  by  a  raOwaj  moI» 
dent,  onaocompanied  by  some  physical  injury  to  the  person,  is  too  ro* 
mote  to  sostain  an  action  for  negligenoe^  although  it  produoes  pormanoat 
injury  to  the  nervous  system. 

J.  M.  and  J.  D,  Brown^  for  the  appellants* 

George  B.  Oordon  and  WiUiam  Scotty  for  the  appellee. 

Per  Curiam.  The  wrong  of  which  the  plaintiff  Eva  Ewing 
complains  was  a  collision  of  cars  upon  the  railway  of  the 
defendant  company,  in  consequence  of  which  the  cars  ^  were 
broken,  overturned,  and  thrown  from  the  track,  and  fell  upon 
the  lot  of  ground  and  premises  of  the  plaintiffs,  and  against 
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and  upon  the  dwelling-bouse  of  plaintifis,  and  thereby  and  by 
reason  thereof  greatly  endangered  the  life  of  the  said  £fm 
Ewingf  then  being  in  said  dwelling-house,  and  subjected  her 
to  great  fright,  alarm,  fear,  and  nervous  excitement  and  dis- 
tress, whereby  she  then  and  there  became  sick  and  disabled, 
and  continued  to  be  sick  and  disabled,  from  attending  to  h& 
usual  work  and  duties,  and  suffered,  and  continues  to  suffer, 
great  mental  and  physical  pain  and  anguish,  and  is  thereby 
permanently  weakened  and  disabled,^  etc.  To  this  statement 
the  defendant  demurred,  and  the  co^rt  below  entered  judg- 
ment for  defendant  upon  said  demurrer.  This  ruling  is  as- 
signed as  error. 

It  is  plain  from  the  plaintiff's  statement  of  her  case  that 
her  only  injury  proceeded  from  fright,  alarm,  fear,  and  neryous 
excitement  and  distress.     There  was  no  allegation  that  she 
bad  received  any  bodily  injury.    If  mere  fright,  unaccom- 
panied with  bodily  injury,  is  a  cause  of  action,  the  scope  of 
what  are  known  as  accident  cases  will  be  very  greatly  en- 
larged; for  in  every  case  of  a  collision  on  a  railroad,  the  pas- 
sengers, although  they  may  have  sustained  no  bodily  harm, 
will  have  a  cause  of  action  against  the  company  for  the 
"fright"  to  which  they  have  been  subjected.     This  is  a  step 
beyond  any  decision  of  any  legal  tribunal  of  which  we  have 
knowledge. 

Negligence  constitutes  no  cause  of  action,  unless  it  expresses 
or  establishes  some  breach  of  duty:  Addison  on  Torts,  sec. 
1338.  What  duty  did  the  company  owe  this  plaintiff?  It 
owed  her  the  duty  not  to  injure  her  person  by  force  or  violence; 
in  other  words,  not  to  do  that  which,  if  committed  by  an  in« 
dividual,  would  amount  to  an  assault  upon  her  person.  But 
it  owed  her  no  duty  to  protect  her  from  fright,  nor  bad  it  any 
reason  to  anticipate  that  the  result  of  a  collision  on  its  road 
would  so  operate  on  the  mind  of  a  person  who  witnessed  it| 
but  who  sustained  no  bodily  injury  thereby,  as  to  produce 
such  nervous  excitement  and  distress  as  to  result  in  permanent 
Injury;  and  if  the  injury  was  one  not  likely  to  result  from  the 
collision,  and  one  which  the  company  could  not  have  reason- 
ably foreseen,  then  the  accident  was  not  the  proximate  cause. 
The  rule  on  this  subject  is  as  follows:  "In  determining  what 
is  proximate  cause,  the  true  rule  is,  that  the  injury  must  be 
the  natural  and  probable  consequenceof  the  negligence;  such 
a  consequence  as,  under  the  surrounding  circumstances  of  the 
casOi  might  and  ought  to  have  been  seen  by  the  wrong-doer  as 
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ikely  to  flow  from  his  act'^  Pittsburgh  8.  IPy  Co.  ▼.  Taylor 
L04  Pa.  St.  806;  49  Am.  Rep.  580;  We9^  Mahanay  Township 
r.  Watson,  112  Pa.  St.  674;  66  Am.  Rep.  836.    Tested  by  thi^^ 
rule,  we  regard  the  injury  as  too  remote. 

We  know  of  no  well-considered  case  in  which  it  has  beea^ 
held  that  mere  fright,  when  unaccompanied  by  some  injury  to 
the  person,  has  been  held  actionable.     On  the  contrary,  the: 
authorities,  so  far  as  they  exist,  are  the  other  way.    Mr.  Wood, 
fairly  states  the  rule  in  his  note  to  Mayne  on  Damages,  at^ 
page  74:  **  So  far  as  I  have  been  able  to  ascertain,  the  force  or 
the  rule  is,  that  the  mental  suffering  referred  to  is  that  which 
grows  out  of  the  sense  of  peril,  or  the  mental  agony,  at  the  time 
of  the  happening  of  the  accident,  and  that  which  is  incident. 
to  and  blended  with  the  bodily  pain  incident  to  the  injury,  ancfc 
the  apprehension  and  anxiety  thereby  induced.    In  no  case- 
has  it  ever  been  held  that  mental  anguish  alone,  nnaccomr 
panied  by  an  injury  to  the  person,  afforded  a  ground  of  action.'^ 
In   Wyman  ▼.  Leavitt,  71  Me.  227,  86  Am.  Rep.  803,  a  con- 
tractor of  a  railroad  was  blasting  rocks  within  the  right  or 
way  of  the  road.    The  blast  blew  rocks  upon  the  plaintiff's 
land,  and  in  addition  to  the  damage  to  the  land,  plaintiff' 
claimed  damages  for  fright  caused  by  apprehension  of  per- 
sonal injury.     Held,  that  he  could  not  recover.     Our  own 
recent  case  of  Fox  v.  Borkey^  126  Pa.  St.  164,  was  a  case  or 
fright  from  blasting,  and  it  was  said  by  our  brother  Mitchell,, 
"The  injury  was  not  the  natural  or  proximate  result  of  tha» 
act  complained  of."    In  Lynch  v.  Knight^  9  H.  L.  Gas.  *577y 
Lord  Wensleydale  said:   "Mental  pain  or  anxiety  the  lawr 
cannot  value,  and  does  not  pretend  to  redress,  when  the  nn*^ 
lawful  act  complained  of  causes  that  alone."    To  the  same 
point  are  Indianapolis  etc.  R.  R.  Co.  v.  Stables^  62  HI.  813; 
Canning  v.  WilliarMtown^  1  Gush.  451;  Johnson  v.  Wells,  ft 
Nev.  224;  8  Am.  Rep.  245.    We  need  not  discuss  the  author- 
ities dted  by  the  appellant.    They  are  nearly  all  cases  ini 
which  the  fright  was  the  result  of  or  accompanied  by  a  per- 
sonal injury,  and  have  no  application  to  the  case  in  hand. 
Judgment  affirmed.  

DAHAon  fOB  Mental  Anoijish.  — The  general  rule  is,  that  mental  wat^ 
fering  is  not  an  element  of  damage,  unless  based  on  bodily  injury,  or  unless 
the  injury  from  which  it  results  was  attended  by  circuinstanoee  (tf  malice^ 
ioiolt)  or  oppreesiont  Dorrah  v.  lUinoU  Central  R.  i?.  Col,  65  Misa.  14;  7  Am.. 
Si  Rep.  629,  and  cases  cited  in  note.  See  also  exte tided  notes  to  WeM  ▼. 
WuUn  Unhn  TeL  Co.,  7  Am.  St.  Rep.  53 (,  and  to  Wynutn  t.  LeavUt^ 
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■36  Am.  Pwepi  3Q(l    la  T«xaa  and  Tennessee,  it  bae  been  decided,  in 
-ngainefe  telegraph  oompaoiea  for  delay  in  the  delirery  of 
mental  angaieh  alone  might  be  made  the  baris  of  damages:  8oa 
-to  Western  (Tnion  TeL  Co.  r.  iraOom,  27  Am.  St  Rep.  918.     Bnt  these 
4Mtiona  for  breaohes  of  oontraet^  and  tho  dedsiona  irsre  plaoed  vpam  tte 
jgnmnd  that  the  mental  enfiforing  oaned  by  the  dday  wna  a 
-  wae  reaaonably  within  the  contemplation  of  the  parties.     In 
-47  Minn.  307,  28  Am.  St  Rep.  370,  the  rnle  is  said  to  be^  that  mental 
ing  is  a  proper  element  of  damage  when  it  is  one  of  the  direel;  proxiiBati^ 
4uid  natural  conseqaenoes  of  an  actionable  wrong.    In  that  ease  damagM 
"for  mental  suffering  were  recovered  from  one  who  mutilated  a  hnmaa  boJ>. 
If  this  statement  of  the  rnle  is  to  be  aooepted  as  oorveoC^  the  intereat:^; 
'Question  will  present  itself,  whether  the  plaintiff  in  the  prineipal  case  might 
not,  by  changing  the  form  of  her  complaint^  have  recoTcred  damages  for  ber 
mental  suffering.    The  invasion  of  her  premises  by  the  derailed  tnua 
clearly  a  trespass  for  which  an  action  would  lie.    Coald  the 
wrong  "  thus  inflicted  have  been  made  the  basis  for  damages  for  asental  auf* 
faring?    The  authorities,  on  the  whole,  seem  to  be  againat  the  possibQi^  of 
recovering  in  such  a  case.    Thns  in  Wpman  r.  LearHi,  71  Ms.  SS7t  86  Asa 
iRep.  803,  where  damage  had  been  done  to  real  estate  by  heavy  M^^tfi^  ji 
-was  held  that  evidence  regarding  the  fears  of  the  plaintiff  for  ber  aad 
her  ohild*s  safety  could  not  be  conmdered  in  aggravation  of  damagsa     Tbs 
eame  rule  has  been  applied  to  the  oaie  of  a  forcible  entry  and  detainer:  ^»- 
'derwn  v.  Taylor,  66  GaL  131;  38  Am.  Rep.  82$  and  to  the  case  of  an  injary 
to  the  due  lateral  support  of  a  lot  designed  for  a  barial*place, —  the  defend- 
ant being  ignorant  of  the  intended  use:   White  v.  Dreeter,  136  Mass.  150;  4$ 
Am.  Rep.  464    In  Meofflter  y.  DrieeoU,  99  Maaa  981,  08  Abl  Bsc  759,  1^ 
<plaiiitiff  was  allowed  damages  for  the  mental  suffering  oaassd  1^  the  set  of 
-the  defendant  in  entering  upon  his  land  and  digging  up  the  body  of  his  sea. 
But  the  language  of  the  court  seems  to  show  that  the  only  oases  in  which  it 
-was  considered  proper  to  give  damages  for  mental  suffering  resulting  from 
trespasses  upon  land  were  those  of  *'  wiUfnl  trespass,  or  trespass  character- 
liaed  by  gross  carelessness  and  want  of  ordinary  care.**    This  doctrine  woald 
eeem  to  confine  the  recovery  to  circumstances  in  which  exemplary  dams^es 
might  Justifiably  be  allowed.     As  the  authorities  stand,  therefore,  it  may 
perhaps  be  affirmed  that  Lanon  v.  Chate,  47  Minn.  307,  28  Am.  St  Repi 
370,  has  laid  down  the  rule  somewhat  too  broadly,  and  tiiat^  to  adopt  the 
words  of  the  court  in  Wymcm  v.  LeaviU,  71  Me.  227,  86  Am.  Rep.  309; "  theis 
i*  no  decided  case  which  holds  that  mental  suffering  alone^  nnattended  by 
.any  injury  to  the  person,  caused  by  simple  actionable  nogligenos^  oaa 
action." 
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Scott's  Estatb. 

[147  PKHMfiYLTAMIA  STATB,  80.) 

—  What  hat  Gonstitoti.  —  An  instrament  in  the  fonn  of  a  letter 
from  a  persoQ  in  his  last  illness  to  his  attorney,  requesting  the  latter  to 
draw  a  will  in  accordance  with  instractions  therein  set  forth,  and  con« 
taiuing  all  the  requisites  of  a  will  as  to  the  disposition  of  property,  may 
be  established  as  a  will  by  proof  of  its  due  execution  and  publication  by 
the  testator  as-suob. 
^PVix.u  —  What  mat  Constitutb  —  Etidenci  ov  Publication.  —  When  a 
person,  during  his  last  illness,  oantes  a  letter  to  be  written  to  his  attor- 
ney, with  directious  to  him  to  draw  a  will  in  accordance  with  instruction! 
therein  contained,  and  such  instrument  oontaias  all  the  requisites  of  a 
valid  will  as  to  the  disposition  of  property,  is  signed  by  the  testator  as 
mch,  and  by  the  person  writing^  the  body  of  it  as  a  subscribing  witness, 
parol  evidence  is  admissible  to  show  that  the  testator  declared  and  in- 
tended the  instrument  to  be  his  last  will  and  testament. 
'Wills  —  What  mat  Constituts  —  Evidenck  ov  Publication. — When  a 
person,  during  his  last  illness,  writes  a  letter  to  his  attorney,  directing 
him  to  draw  a  will  in  accordance  with  instructions  therein  contained,  and 
such  instrument  contains  all  the  requisites  of  a  will  as  to  the  disposition 
of  property,  is  signed  by  the  testator  and  by  one  subsoribing  witness,  a 
eon  of  the  testator,  who  is  acquainted  with  all  the  circumstancse  under 
which  the  instrument  was  drawn,  and  to  whom  the  testator  has  declared 
it  to  be  bis  last  will,  is  competent  to  prove  its  publication  as  such,  and 
thus  supply  the  place  of  one  attesting  witneas,  provided  its  ezeontioB 
is  duly  proved,  although  he  did  not  see  it  after  it  was  prepared  siWI 
executed. 
Wills — ATTBdTATioir  and  Publication.  —  Circumstances  may  supply  th* 
want  of  one  witness  to  a  will^  provided  they  go  directly  to  the  immedi- 
ate act  of  disposition. 

John  Dalzellf  WiUiam  Seott^  Oeorge  Gordon^  and  David  Q» 
Eioingy  for  the  appellants. 

Jame%  F.  Robb^  P.  0.  Beards  and  A.  M.  and  John  D.  Browm^ 
for  the  appellee* 

Paxson,  J.  This  was  an  appeal  from  the  decree  of  the 
orphans'  court  of  Allegheny  County,  vacating  the  probate  of 
the  will  of  John  Scott,  deceased.  The  alleged  will  is  so  brief 
that  I  give  it  entire:  — 

<^  PiTTSBUBaHy  March  16, 1889. 
"Hon.  John  Dalzell,  Attorney. 

^^Dear  Sir^ — Will  you  kindly,  at  your  earliest  conveniencOt 
cause  a  will  to  be  made  for  me, — 

*^  First.     Providing  for  the  payment  of  all  my  just  debts. 

'' Second.  Providing  for  the  appointment  of  John  F.  Scott 
and  William  Stewart  as  executors,  without  bonds. 

''Third.    Providing  for  the  following  division  of  the  pn^ 
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oeeds  of  the  real  and  personal  property  between  my  chS 

as  follows:  — 

To  John  F.  Scott $75,000 

Lucy  Painter 45,000 

Mary  O.  Burns    .    .' 45,000 

Robert  R.  Scott 45,000 

David  S.  Scott      .    •    •    • 45,000 

BlUaScott 45,000 

Herman  O.  Soott 46,000 

William  W.  Scott 1 

Charles  V.  Scott 1 

Maurice  Scott       ••«••«•%••••  1 

Also  to  my  grandchild  John  Sample  ScotI  •    •    •  5,000 

|35O,00S 

^  Any  excess  or  deficiency  from  the  gross  ram  of  |350,00S 
which  the  estate  may  yield  on  its  final  settlement  to  be  pro- 
rated  between  the  several  heirs  in  the  proportion  which  the 
shares  designated  for  them  bears  to  the  aggregate  of  1350,003. 
In  this  connection,  I  desire  to  state,  that  as  Mrs.  Olivia  B. 
Scott  has  already,  as  you  are  aware,  been  quite  amply  pro- 
vided for  out  of  my  estate,  it  is  my  desire  that  she  should  not 
in  any  way  participate  with  my  children  in  the  estate  now  to 
be  divided,  and  referred  to  in  the  foregoing  statement. 

**  Yours  truly,  John  Scott. 

"Witness:  William  Stewart." 

The  body  of  this  paper  is  in  the  handwriting  of  Mr.  Stewart, 
the  subscribing  witness.  The  signature  of  Mr.  Scott  was 
proved  by  three  witnesses.  There  is  no  question  as  to  the 
genuineness  of  the  paper.  That  it  is  not  in  form  a  will  may 
be  conceded;  yet  if  the  request  to  Mr.  Dalzell  to  prepare  a 
will  had  been  omitted,  it  might  have  passed  as  a  testamentary 
paper.  It  contains  every  requisite  of  a  valid  will.  It  pro- 
vides,— a.  For  the  payment  of  his  debts;  b.  Names  his  exec- 
utors; c.  Divides  bis  entire  estate  among  his  children;  and 
d.  Explains  why  he  makes  no  provision  for  his  wife. 

The  testimony  shows  that  the  paper  was  prepared  by  Wil- 
liam Stewart,  at  Mr.  Scott's  request,  daring  his  last  sickness; 
that  when  Mr.  Stewart  brought  it  out  to  him,  Mr.  Scott  got 
out  of  bed,  signed  it,  and  handed  it  back  to  Mr.  Stewart,  and 
told  him  to  put  it  in  his  (Stewart's)  box  in  the  Fidelity  Title 
and  Trust  Company;  that  it  was  a  good  will,  —  "  as  good  a  one 
as  I  want"    In  the  language  of  the  witness  Stewart,  ^'  He  said 
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that  that  will  would  be  probated,  —  this  docament  would  be 
probated;  he  said  it  was  his  will."  The  evidence  of  this  wit* 
ness  is  clear  and  precise  that  Mr.  Scott  regarded  and  declared 
this  paper  to  be  his  last  will  and  testament. 

The  other  witness  was  John  F.  Scott,  a  son  of  the  testator^ 
He  testified  that  his  father  had  spoken  to  him  about  making, 
a  will  a  few  days  before  it  was  signed,  and  had  directed  him 
to  send  Mr.  Stewart  out  to  bis  residence  for  that  purpose.     ^Ir. 
Stewart  came,  and  had  an  interview  with  Mr.  Soott;  the  sania 
day  he  requested  the  witness,  who  had  the  sole  charge  of  his 
father's  affairs,  to  make  a  statement  of  the  amount  of  his  es- 
tate.    This  statement  was  furnished,  showing  that  the  estate 
would  realize  about  three  hundred  and  fifty  thousand  doUara 
after  paying  all  expenses.    What  next  occurred  is  best  told  in 
the  language  of  the  witness:  '*He  [Stewart]  asked  for  pen, 
paper,  and  ink,  —  that  was  in  61  Fourth  Avenue,  —  and  he 
went  over  to  the  far  end  of  the  room,  took  the  young  man's 
desk,  and  sat  there  and  figured  and  wrote.    He  said  be  was 
going  out  at  noon,  and  for  me  to  come  out  at  the  usual  time  in 
the  afternoon.     He  went  out  at  noon,  and  I  started  out  about 
four  o'clock,  went  up  to  father's,  and  went  in  the  room,  and 
asked  him  how  he  felt.   '  Oh,'  he  says, '  I  'm  better.'    He  says^ 
*I  have  got  up  and  walked  over  to  the  bureau,  and  signed  my 
will.'    I  saySf  '  My,  father  I  you  ought  not  to  have  done  that; 
the  doctor  told  you  to  keep  perfectly  quiet    I  think  you  ought 
to  have  signed  that  in  bed.'    ^  O,  no,'  ha  says; '  I  am  much 
better;  I  am  all  right.' 
"Q.  Who  was  in  the  room  at  the  time?    A.  Mr.  Stewart. 
^  Q.  You,  and  Mr.  Stewart,  and  your  father?    A.  That  wa» 
all.    Nothing  more  was  then  said  about  the  will,  and  we  had 
supper.    After  supper,  we  went  up  to  his  room,  and  was  sitting 
there  smoking;  father  was  smoking  too,  and  Mr.  Stewart  and 
myself,  and  he  says  to  him,  he  says,  *Now,  Billy,  that  is  a» 
good  a  will  as  can  be  drawn;  if  anything  happens  to  me,  have 
that  probated.'    He  says:  'I  was  up  in  the  register's  office  a 
short  time  ago  in  the  Knox-Slataper  will  case,  and  was  wait- 
ing on  Mr.  Hampton  there,  and  Mr.  Hampton  explained  U> 
me  about  the  case,  and  I  called  his  attention  to  a  gentleman 
who  had  written  a  letter  to  his  attorney  some  forty  years  ago^ 
just  directing  a  will  to  be  drawn,  and  that  will,  that  letter,  wae 
made  good;  and  Mr.  Hampton  went  to  the  records  and  looked 
back,  and  was  very  much  surprised  at  my  memory  going  back 
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forty  years/"    The  witness  further  sisted  that  he  never  law 
the  paper  in  question  until  after  his  father's  death  and  bmiaL 

Both  of  the  witnesses  refer  to  the  testator^  familiarity  with 
the  Knox-Slataper  will  case,  —  reported  in  131  Pa.  St.  220;  17 
Am.  St.  Rep.  798,  —  and  this  was  probably  the  key-note  totes- 
tiitor's  belief  that  the  letter  to  Mr.  Dalzell,  expressing  bis 
wishes  in  regard  to  his  estate,  was  a  will  in  fact^  although  not 
in  form. 

It  was  contended  by  the  appellees, — a.  That  parol  evidence 
was  not  competent  to  show  that  the  testator  declared  this  pa- 
per to  be  his  will;  and  b.  That  even  if  such  evidence  were 
admissible,  the  paper  was  not  sufficiently  proved.     We  cannot 
4sustain  the  first  proposition,  nor  do  we  think  any  of  the  an- 
tliorities  cited  by  the  appellees  apply  to  the  facta  of  this  case. 
It  must  not  be  overlooked  that  we  are  dealing  with  a  genuine 
paper,  signed  by  the  testator,  which,  if  not  actually  a  will 
upon  its  face,  is  dangerously  near  one.    Treating  a  will  as  the 
legal  declarations  of  a  man's  intentions  which  he  wills  to  be 
performed  after  his  death,  we  have  here  the  testator's  inten- 
tions fully  expressed.     The  paper  itself  being  proved  by  three 
witnesses,  we  seo  no  reason  why  parol  evidence  should  not  be 
received  that  he  declared  it  to  be  his  last  will  and  testamoDt. 

The  remaining  question  is  more  important  Was  the  paper 
flufficiently  proved?  Not  its  execution,  for  that,  as  before  ob- 
aerved,  was  proved  by  three  witnesses,  but  the  fiict  that  the 
testator  intended  it  as  his  will,  and  declared  it  to  be  aocfa. 
The  law  requires  a  will  to  be  proved  by  two  witnesses.  We 
have  here  two  witnesses  as  to  the  fact  of  publication  as  a  will, 
hut  it  is  alleged  that  one  of  them,  John  F.  Scott,  falls  short  of 
being  a  full  witness.  This  arises  from  the  fact  that  he  did 
not  actually  see  and  identify  the  paper  on  the  evening  of  its 
execution. 

If  he  were  an  ordinary  witness,  called  in  casually,  with  no 
knowledge  of  the  circumstances,  there  would  be  more  force  in 
this  contention.  But  the  witness  Scott  was  familiar  with  the 
entire  transaction.  He  knew  his  father  was  making  a  wilL 
He  had  been  consulted  about  it,  and  furnished  the  informa- 
tion upon  which  it  was  made.  He  followed  Mr.  Stewart  out 
to  his  father's  house  the  same  afternoon,  and  arrived  there 
«hortIy  after  it  was  signed.  He  there  found  his  father  and 
Mr.  Stewart  together,  and  was  there  informed  by  his  fiiiher 
that  he  had  made  his  will,  and  had  given  it  to  Mr.  Stewart  to 
keep.    Moreover,  the  conversation  plainly  showed  that  the  will 


Jan.  1892.]  S.oxr's  Estate.  717 

was  not  in  the  usual  form,  but  in  the  shape  of  a  letter  to  hi» 
attorney.  It  is  not  pretended  that  there  was  any  other  letter^ 
any  other  paper,  or  any  other  will  executed  on  that  day  by^ 
Mr.  Scott,  and  handed  to  Mr.  Stewart.  We  think  the  witne8» 
Scott  sufliciently  identified  the  paper,  and  that  it  was  proved 
by  two  competent  witnesses,  *'  each  of  whom  make  complete^ 
proof  in  itself,  so  that  if  the  act  of  assembly  were  out  of  the 
question,  the  case  would  be  well  made  out  by  the  testimony  of 
either.*' 

Carzon^B  Appeal^  59  Pa.  Si  498,  gives  color  to  the  position 
that  circumstances  may  eupply  the  want  of  one  witness,  when 
they  go  directly  to  the  immediate  act  of  disposition.  In  that 
case  the  will  had  been  signed  by  a  mark,  and  one  of  the  wit- 
nesses failed  to  positively  identify  the  mark  as  that  of  testator^ 
and  the  court  held  that  there  were  circumstances  which  justi* 
fied  the  holding  of  the  testimony  of  the  witness  to  be  sufficient.. 
It  is  true,  Justices  Sharswood  and  Agnew  held  there  was  the- 
fuU  proof  of  two  witnesses,  and  concurred  in  the  judgment  on 
that  ground.  If  we  hold  that  under  no  circumstances  can  a 
paper  be  proved  without  its  actual  production  and  inspection, 
we  might  be  driven  to  the  conclusion  that  the  testimony  of 
Scott  was  not  sufficient  to  identify  the  paper,  and  that  he  was 
not  a  full  witness.  But  he  identified  this  paper  sufficiently 
for  any  of  the  practical  business  of  life,  and  we  think  it  a  sub> 
stantial  compliance  with  the  act  of  assembly.  This  view  ren- 
ders a  discussion  of  the  numerous  oases  cited  on  either  side 
unnecessary.  The  case  is  Bui  generhy  and  must  be  decided 
upon  its  own  facts  and  the  act  of  assembly. 

The  decree  is  reversed,  at  the  costs  of  the  appellees,  and  it 
is  ordered  that  the  letters  testamentary  heretofore  granted  by 
the  register  of  wills  upon  the  estate  of  John  Scott  be  reinstated* 


Wnjii —  What  Instbitmibnto  will  be  Dibmip  Wills.  —  For  amneron* 
eases  in  which  letters  have  been  admitted  to  probate  as  will%  see  oztendod 
note  to  Burlington  University  t.  BarreU,  92  Am.  Dec  3S6.  The  facts  in  Bar- 
Mf  ▼.  HapeB,  11  Mont.  571,  28  Aul  St.  Rep.  495»  were  somewhat  similar  to 
those  in  the  prinoipal  case.  Under  a  statnte  aUowing  olographic  wiUs,  a  let- 
ter written  by  a  testator  to  his  attorney,  sayings  '*  What  I  want  is  for  yon  to 
change  my  will,  so  that  she  may  be  entitled  to  all  that  belongs  to  her  as  my 
wife.  I  am  in  very  poor  health,  and  would  like  this  attended  to  as  soon  a» 
oonvenient.  I  do  not  know  what  ought  to  be  done^  bat  yoa  do^"  —  was  held 
to  be  entitled  to  probate  with  the  will  to  which  it  referred.  An  example  ef^ 
a  letter  which  was  held  not  to  be  testamentary  in  oharaoter  will  be  found  i» 
the  case  of  Estate  qf  l^eharcUon^  94  Oal.  G3.  The  rale  ia,  that  an  instm- 
m«nt  is  a  will,  whatever  ite  form,  if  the  intention  of  the  maker  to  dispose  of 
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4iit  eitate  after  death  be  sufficiently  manifested,  and  the  writing  have  the 
statutory  formalitiea:  Bobby.  Harrison,  9  Rich.  £q.  Ill;  70  Am.  ]>eo. 
A  paper  will  not  be  regarded  ae  a  will,  nnlees  the  maker  had  the 
ttHandi  at  the  time:  Boqfter  t.  B<xja%  9  Gill,  44;  62  Am.  Dea  68QL  Her 
will  a  testametitary  paper,  by  its  terms  to  take  efifect  on  happening  of  * 
tain  contingency,  be  admitted  to  probate  as  a  will,  if  the  contingenoj 
Aot  happen:  Morrow*§  Appeal  116  Pa.  St.  440;  8  Am.  St.  Rep.  610. 

Wills.  —  Pboov  bt  Ohb  WrrNias,  or  bt  Ovb  Wiraass  anb  Corboboba^ 
TIYB  OiROVXSTANOBS:  See  note  to  Oremcmgh  ▼.  Oreenough,  61  Am.  Dea  675b. 
The  law  does  not  prescribe  a  mode  of  proof  of  a  will,  nor  require  it  to  he 
proved  as  well  as  attested  by  a  specified  number  of  witness:  Jetae  r.  Pat^her, 
S  Gratt.  67;  52  Anu  Dec  102. 

Wills,  Parol  Btidbnob  BBSPBCTrorat  See  notes  to  OKomferi  t.  IFe^ 
^»on,  46  Am.  Rep.  72-78;  Kuri$  ▼.  HSmtr,  8  Abl  Rep.  0604173;  TVNsfei  t. 
Burton,  24  Am.  Deo.  413-417.  Parol  eridenoe  is  admissible  when  its  intro- 
duction is  reqaired  by  considerations  extrinsic  of  the  will,  where  it  tsnde  te 
establish  and  sustain  the  will,  or  where  it  oonsists  of  the  declaniioiis  of  tbe 
testator  made  at  the  time  of  the  exeontion  of  the  will,  and  shewing  its  legal 
quality;  such  evidence  is  part  of  the  re$  geita:  Lorieux  v.  KeUer^  6  Iowa, 
196;  68  Am.  Dec.  696.  Resort  may  be  had  to  secondary  eridenoe^  when 
ilirect  proof  of  the  exeontion  of  the  will  cannot  be  adduced^  owing  to  the 
nature  of  the  case;  but  this  mnst  be  sufficient  to  establish  with  reasoDeUs 
certainty  all  the  facts  which  concur  ia  the  exeontioB  ef  b  valid  will:  7)fmaM 
r.  Paachak  27  Tex.  286}  84  Am.  Deo.  619, 
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Babkb  ahd  BAVKura— Liabilitt  ow  Bank  DiBBoroBS.— Bank  dlrsetsn^ 
being  gratuitous  mandatoriei^  are  liable  only  for  fraud,  or  for  saoh  gross 
negligence  as  amounts  to  fraud.  A  bank  direetor  oaanot  be  held,  as 
such,  to  the  same  ordiniry  care  that  he  tokes  of  his  prirato  aflhtrs;  and 
if  he  exercises  the  ordinary  care  which  bank  directors  usually  exereiae, 
he  is  not  liable  for  a  misapplication  oi  the  funds  of  the  beak  by  ita  offi- 
cers. 

Banks  and  Bavkino— Liabilitt  ob  Bahx  DiRBOioBa.— WantofOboi- 
nart  Cars  which  coustitutos  negligence  on  the  pjurt  of  a  director  of  a 
national  bank  will  constituto  negligence  on  the  part  of  a  direetor  of  a 
state  bank,  and  will  subject  him  to  the  same  liability. 

Banks  and  Banking  —Liabtlitt  of  Bank  Dirxoiob  —  Mbabubb  of  Oamm, 

—  When  the  director  of  any  bauk  performs  his  duties  as  such  in  the 
same  manner  as  they  are  performed  by  all  other  directors  of  all  other 
banks  in  the  same  city,  he  is  not  guilty  of  gross  negligence  or  fraud. 

Banks  and  Bankino  -—Ltabilit?  or  Dirbotors  for  Theft  of  Prbsidbht. 

—  When  the  funds  ot  a  bauk  are  stolen  by  its  president^  assisted  by  its 
cashier  and  clerks,  by  means  of  false  entries  wholly  concealed  from  its 
directors,  and  which  could  only  be  discovered  by  an  expert,  while  the 
reports  of  the  condition  of  the  bank  made  by  ite  president  from  time  to 
time  show  it  to  be  in  good  financial  condition,  and  there  is  nothiqg  to 
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arouse  the  taspicion  of  the  directors,  they  oaniioi  be  held  liable  for  the 
theft. 
Sanks  A9D  Banking.  —Bank  Dibbctors  abe  not  GaiLTT  ow  Gross  Nbolx. 
OENCB  in  not  examining  the  individual  ledger  of  the  bank  to  ascertain 
its  financial  condition,  when,  by  the  rules  of  the  bank,  and  of  four  fifths 
of  the  other  banks  in  the  same  city,  bank  directors  are  not  permitted  to 
■ee  snch  book. 
Banks  and  Banking  ^  Wit sdrawal  ov  Dbposit  bt  DiBscroB  —  Suspbh- 
8ION  OB  Bank  —  Rbpatmbnt.  —  When  a  director  of  a  bank,  acting  upon 
information  obtained  as  such,  withdraws  the  deposit  of  a  partnership  of 
which  he  is  ■  member  on  the  day  of  the  suspension  of  the  bank,  he  will 
be  ordered  to  repay  it»  as  he  cannot  ihns  gain  a  preference  own  other 
creditort. 

H»  A,  MiUeTj  D.  F.  Paterson^  and  A.  M,  Brawn^  for  Henry 
Warner,  assignee  of  the  Penn  Bank,  appellant. 

S.  Schoyer^  Jr,^  D.  T.  WaiB<m^  J.  M.  Stonevj  Oeorge  W.  Outhriey 
Isaac  8.  Van  Voorhia,  T.  C.  Lazear^  and  Knon  and  Seedf  for 
the  directors  of  the  Penn  Bank. 

T.  C  Laxear  and  Orr^  for  Thomas  Hare. 

Paxson,  J.  This  case  has  been  so  carefully  considered  by 
the  learned  master  and  court  below,  that  little  remains  for  us 
to  add.  Indeed,  in  a  case  of  such  magnitude,  involving  a  vast 
mass  of  testimony,  we  can  do  little  more  than  see  that  the 
principles  upon  which  it  has  been  decided  below  are  sound. 

Briefly  stated,  the  bill  was  filed  for  the  purpose  of  holding 
the  officers  and  directors  of  the  bank  responsible  for  the  losses 
resulting  from  its  failure.  It  is  claimed  that  the  officers  and 
directors  were  negligent  in  their  management  of  the  bank's 
afl'airs,  and  that  by  reason  of  such  negligence  the  losses  oc- 
curred. 

It  is  conceded  on  all  sides  that  the  losses  and  the  disastrous 
failure  of  the  bank  were  directly  traceable  to  Mr.  Riddle,  its 
late  president,  now  deceased.  He  practically  emptied  the 
vaults  of  the  bank  in  carrying  on  a  gigantic  speculation  in 
oil.  This  was  done  with  the  knowledge  of  the  cashier,  and 
the  cooperation  of  one  or  more  clerks  or  subordinates.  It 
would  have  been  extremely  difficult,  if  not  practically  impos- 
sible, for  any  person  to  have  committed  such  a  swindle  with- 
out the  co-operation  of  some  one  inside.  The  question  is, 
whether  the  directors  ought  to  have  known  of  these  transao- 
tions,  and  whether  their  failure  to  know  what  the  real  plun* 
derer  was  doing  was  such  negligence  on  their  part  as  to  render 
them  liable  to  the  creditors  of  the  bank. 
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The  Penn  Bank  closed  its  doors  in  May,  1884.  It  is  not  too 
much  to  say  that  its  failure  was  a  great  shock  to  the  bn^in^ 
interests  of  Pittsburgh.  It  was  the  cause  of  much  excitement; 
led  to  a  large  amount  of  litigation,  much  of  it  directed  against 
the  board  of  directors.  As  usual  in  such  cases,  the  current 
of  public  opinion  was  turned  against  them,  and  tip  to  the 
present  time  they  have  been  defending  themselvee 
hostile  litigation.  The  time  has  now  arrived  when  the 
of  the  parties  can  be  considered  calmly,  and  .dispoeed  of  in 
disregard  of  prejudice  or  popular  clamor. 

The  first  question  that  naturally  suggests  itself  far  our  con- 
sideration is,  the  extent  of  the  duty  which  the  directoiB  of  a 
bank  owe  to  the  stockholders,  whom  they  represent  directljt 
and  the  creditors,  whom  they  represent  indirectly. 

Upon  this  point  there  is  a  general  misapprehension  in  the 
popular  mind.     This  finds  expression,  after  bank  failures,  in 
severe  condemnation  of  directors,  and  a  general  assertion  of 
the  doctrine  that  their  duty  requires  them  to  be  familiar  with 
all  the  details  of  the  management.     In  the  popular  mind  ther 
are  held  to  the  rule  that  they  ought  to  take  the  same  care  of 
the  affairs  of  the  bank  that  they  do  of  their  own  private  busi- 
ness.    Even  the  learned  judge  below  evidently  adopted  this 
view,  when  he  said  in  his  opinion:  "  If  we  were  to  decide  tbiJ 
case  on  first  impressions  as  to  the  conclusions  of  fiict  to  be 
drawn,  and  under  the  decisions  cited  and  rules  laid  down  in 
the  minority  opinion  in  Brigga  v.  Spaviding^  141  U.  S.  132,  we 
would  say  there  was  gross  negligence,  or  want  of  the  ordinary 
care  that  a  man  of  fair  intelligence  would  take  of  his  own 
affairs.'' 

It  cannot  be  the  rule  that  the  director  of  a  bank  is  to  bs 
held  to  the  same  ordinary  care  that  he  takes  of  his  own  aflTaire. 
He  receives  no  compensation  for  his  services.  He  is  a  gratui- 
tous mandatory.  His  principal  business  at  the  bank  is  to  a^ 
sist  in  discounting  paper,  and  for  that  purpose  he  attends  al 
the  bank  at  stated  periods  —  generally  once  or  twice  a  week 
— for  an  hour  or  two.  The  condition  of  the  bank  is  then  laid 
before  him,  in  order  that  he  may  know  how  much  money 
there  is  to  loan.  Once  or  twice  a  year  there  is  an  examina* 
tion  of  the  condition  of  the  bank,  in  which  he  participates. 
The  cash  on  hand  is  counted,  the  bills  receivable  and  suretiei 
examined,  to  see  whether  they  correspond  with  the  statement 
m  furnished  by  the  ofiicers.  Beyond  this  he  has  little  to  do 
with  either  the  cash  or  the  books  of  the  bank.    They  are  is 
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the  care  of  salaried  officials,  who  are  paid  for  such  services^ 
and  selected  by  reason  of  their  supposed  integrity  and  fitness. 
To  expect  a  director,  under  such  circumstances,  to  give  the 
affairs  of  the  bank  the  same  care  that  he  takes  of  his  own 
business  is  unreasonable,  and  few  responsible  men  would  b» 
willing  to  serve  upon  such  terms.  In  the  case  of  a  city  bank 
doing  a  large  business,  he  would  be  obliged  to  abandon  bis 
own  affairs  entirely.  A  business  man  generally  understands 
the  details  of  his  own  business,  but  a  bank  director  cannot 
grasp  the  details  of  a  large  bank  without  devoting  all  his 
time  to  it,  to  the  utter  neglect  of  his  own  affairs. 

A  vast  amount  of  authority  has  been  cited  upon  this  ques- 
tion, which  we  do  not  think  it  necessary  to  review.  It  is  suf- 
ficient to  refer  to  a  few  cases  only.  In  Spering^s  Appeal,  71 
Pa  St.  11, 10  Am.  Rep.  684,  the  subject  is  very  fully  discussed 
by  the  late  Justice  Sharswood,  and  the  rule  of  ordinary  care 
is  laid  down,  —  not,  however,  the  ordinary  care  which  a  man 
takes  of  his  own  business,  but  the  ordinary  care  of  a  bank  di- 
rector in  the  business  of  a  bank.  Negligence  is  the  want  of 
care  according  to  the  circumstances,  and  the  circumstances 
are  everything  in  considering  this  question.  The  ordinary 
care  of  a  business  man  in  his  own  affairs  means  one  thing; 
the  ordinary  care  of  a  gratuitous  mandatory  is  quite  another 
matter.  The  one  implies  an  oversight  and  knowledge  of  every 
detail  of  his  business;  the  other  suggests  such  care  only  as  a 
man  can  give  in  a  short  space  of  time  to  the  business  of  other 
persons  from  whom  he  receives  no  compensation. 

The  same  learned  judge,  in  Maisch  v.  Seamen^ s  Saving  FurKf 
Soc.j  5  Phila.  30,  laid  down  the  rule  as  follows:  ''As  to  the 
directors,  however,  receiving  no  benefit  or  advantage,  they 
can  be  considered  only  as  gratuitous  mandatories,  liable  only 
for  fraud,  or  such  gross  negligence  as  amounts  to  fraud." 
Again,  in  Spering^a  Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684, 
.he  said:  '*  Indeed,  as  the  directors  are  themselves  stock- 
holders, interested,  as  well  as  all  others,  that  the  affairs  and 
business  of  the  corporation  should  be  successful,  when  we 
ascertain  and  determine  that  they  have  not  sought  to  make 
any  profit  not  common  to  all  the  stockholders,  we  raise  a 
strong  presumption  that  they  have  brought  to  the  administra- 
tion their  best  judgment  and  skill." 

We  may  also  refer  to  Briggs  v.  Spaulding,  141  U.  8.  182, 
which  goes  even  further  than  our  own  cases  upon  this  point. 
It  does  not  relieve  a  director  from  the  consequenoa  of 
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negligence  in  the  performance  of  bis  dutj,  but  it  holds  thai 
he  is  not  responsible,  where  he  has  used  the  ordinary  cu« 
which  bank  directors  usually  exercise.  It  is  true,  thU  was 
the  case  of  a  national  bank,  but  we  apprehend  that  what  is 
negligence  on  the  part  of  a  director  of  a  national  bank  woold, 
as  a  general  rule,  be  negligence  by  a  director  of  a  state  bank, 
and  subject  to  the  same  liability. 

In  regard  to  what  is  ordinary  care,  regard  mast  be  had  to 
the  usages  of  the  particular  business.    Thus  if  the  director  of 
a  bank  performed  his  duties  as  such  in  the  same  manner  as 
they  were  performed  by  all  other  directors  of  all  other  banks 
in  the  same  city,  it  could  not  fairly  be  said  that  he  was  guilty 
of  gross  negligence.     And  care  must  be  taken  that  we  do  not 
hold  mere  gratuitous  mandatories  to  such  a  severe  rule  as  to 
drive  all  honest  men  out  of  such  positions.    This  thought  if 
so  well  expressed  by  Sir  George  Jessel,  M.  R.,  in  his  opinion 
in  In  re  Forest  of  Dean  Coal  Mining  Co.^  10  Ch.  Div.  450,  that 
1  give  his  remarks  in  full:  ^'  One  must  be  very  careful,  in  ad- 
ministering the  law  of  joint^stock  companies,  not  to  pre»  so 
hard  on  honest  directors  as  to  make  them  liable  for  these  con- 
structive defaults,  the  only  effect  of  which  would  be  to  deter 
all  men  of  any  property,  and  perhaps  all  men  who  have  any 
character  to  lose,  from  becoming  directors  of  companies  at  all. 
On  the  one  hand,  I  think  the  court  should  do  its  utmost  to 
bring  fraudulent  directors  to  account;  and  on  the  other  hand, 
should  also  do  its  best  to  allow  honest  men  to  act  reasonabij 
as  directors.     Willful  default  no  doubt  includes  the  case  of  a 
neglecting  to  sue,  though  he  might,  by  suing  earlier,  have  re- 
covered a  trust  fund;  in  that  case  he  is  made  liable  for  want 
of  due  diligence  in  his  trust.     But  I  think  directors  are  not 
liable  on  the  same  principle." 

Holding,  then,  the  rule  to  be,  that  directors  who  are  gratui- 
tous mandatories  are  only  liable  for  fraud,  or  for  such  gross 
negligence  as  amounts  to  fraud,  it  remains  but  to  apply  this 
principle  to  the  fads  of  this  case. 

It  is  not  alleged — it  has  never  been  alleged  — that  the  hands 
of  these  directors  are  stained  by  fraud.  The  bank  was  wrecked 
by  its  president,  with  the  cashier  and  some  of  the  clerks  aid- 
ing and  abetting.  It  was  adroitly  done,  so  far  as  the  menns 
were  concerned,  and  it  was  concealed  wholly  from  the  direc- 
tors. False  entries  were  made  in  the  books,  and  false  ac- 
counts, or  accounts  with  fictitious  persons,  were  opened  so  as 
to  hide  the  thefL    The  reports  of  tiie  bank's  oooditon,  made 
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yy  the  president  to  the  directors  from  time  to  timOi  showed 
it  to  be  in  good  condition,  while  in  point  of  fact  it  was  honey- 
combed with  fraud,  and  its  assets  squandered  in  wild  speca- 
lations.     It  may  be  asked,  Why  did  not  the  directors  discover 
tbis  by  an  examination  of  the  books?    The  answer  is,  that,  if 
tbey  had  examined  every  book  in  the  bank,  with  a  single 
exception,   they   would   not   have  found   the   fraud.      That 
exception  is   the  individual  ledger.      All  the   frauds  were 
dumped  into  this  book,  and  appeared  nowhere  else.     The  in* 
dividual  ledger  contains  the  accounts  of  the  individual  de- 
positors, and  this  book,  by  the  rules  of  a  large  majority  of  the 
Pittsburgh  banks,  the  directors  are  not  allowed  to  see.    This 
is  a  rule  of  policy  on  the  part  of  most  city  banks,  and  the 
reason  for  it  is,  at  least,  plausible.    A  director  largely  en- 
gaged in  business  may  have  a  number  of  rivals  in  the  same 
business  who  .are  depositors  in  the  bank.    If  he  is  permitted 
to  examine  their  accounts,  it  gives  him  an  advantage  and  an 
insight  into  a  rival's  affairs  that  few  business  men  would  tol- 
erate.    Hence  it  is  a  question  with  many  banks  whether  to 
adopt  this  rule  or  lose  valuable  customers,  and  they  generally 
prefer  the  former.     We  are  not  speaking  of  the  wisdom  of  the 
rule,  only  of  its  existence,  as  bearing  upon  the  question  of  the 
directors'  negligence.    Are  they  to  be  held  to  be  guilty  of  gross 
negligence  in  not  examining  a  book,  which,  by  the  rules  of 
their  own  bank,  and  of  four  fifths  of  .the  other  banks  in  Pitts- 
burgh, the  directors  were  not  permitted  to  see? 

Nor  do  we  think  the  directors  were  bound  to  regard  the 
statements  submitted  to  them  as  false,  and  the  president| 
cashier,  and  clerks  as  thieves.  They  had  nothing  to  arouse 
suspicion.  All  of  these  gentlemen  stood  high;  they  were  the 
trusted  agents  of  the  corporation,  paid  for  their  services,  and. 
regarded  in  the  community  in  which  they  lived  as  honest 
men. 

Aside  from  this,  the  directors  were  among  the  heaviest 
stockholders  of  the  bank.  They  collectively  ownel  a  large 
proportion  of  it.  And  so  thoroughly  were  they  deceived  by 
the  president  as  to  its  condition  that,  when  the  first  stoppage 
occurred,  they  not  only  believed  the  suspension  was  tempo- 
rary, but  they  showed  their  faith  by  their  works,  and  upon 
their  individual  cre«lit  raised  the  sum  of  two  hundred  and 
eighty-nine  thousand  dollars  to  enable  it  to  resume.  They 
did  not  desert  the  ship  like  a  parcel  of  drowning  rats,  but  im- 
periled their  private  fortunes  in  an  effort  to  keep  it  afloat 
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Under  snch  circumstances  it  would  be  an  act  of  gross  injoa* 
tice  to  hold  them  liable  for  the  frauds  of  others,  in  which  they 
had  not  participated,  —  of  which  they  had  no  knowledge,  — 
and  which  have  only  been  brought  to  light  with  the  aid  of 
experts.  We  must  measure  this  transaction  by  the  light 
which  these  directors  had  at  the  time  the  transaction  oc- 
curred. It  would  be  unfair  to  judge  them  by  the  calcium  light 
which  has  been  turned  on  for  six  years,  and  which  has  enabled 
us  to  trace  at  last  the  sinuous  path  of  Riddle  and  his  confed- 
erates in  crime,  and  the  means  by  which  this  bank  has  been 
robbed  and  plundered.  We  are  of  opinion  that  the  master 
and  the  court  below  were  right  in  their  conclusion,  and  the 
decree  is  afBrmed  upon  the  appeal  of  the  assignee,  and  the 
appeal  dismissed,  at  his  costs. 

Hutchinson's  appeal. 

This  was  a  cross-appeal  from  the  same  decree  as  that  in 
Warner's  appeal.  It  was  taken  by  the  directors  of  the  bank, 
and  they  complain  that  "the  court  below  erred  in  imposing 
upon  the  directors,  the  defendants  below  and  appellants  here» 
the  costs  of  this  case,  including  a  master's  fee  of  two  thousand 
five  hundred  dollars.'' 

Costs  in  equity  are  in  the  sound  discretion  of  the  court,  and 
we  always  hesitate  to  reverse  for  the  exercise  of  such  discre* 
tion.  In  this  case,  however,  the  directors  have  been  com« 
pelled  to  defend  themselves  for  years  against  litigation,  which 
a  careful  and  dispassionate  examination  of  the  case,  at  the 
proper  time,  would  have  shown  to  be  without  merit.  Having 
succeeded  in  vindicating  themselves  from  the  charges  made 
against  them,  we  do  not  think  they  should  now  be  compelled 
to  pay  the  costs.  The  general  rule  is,  that  the  losing  party 
shall  pay  the  costs  of  his  unsuccessful  litigation,  and  we  s  <^ 
nothing  in  this  case  to  take  it  out  of  this  rule. 

The  decree  is  reversed  as  to  costs,  and  it  is  ordered  that  t.e 
costs  here  and  below,  including  the  master's  £90,  be  paid  out 
of  the  funds  in  the  hands  of  the  assignee. 

Thomas  Hare,  one  of  the  defendants,  assigns  as  error  upon 
the  appeal,  that  the  court  below  erred  in  making  and  entering 
the  sixth  paragraph  of  the  decree,  which  orders  him  to  pay 
to  the  said  assignee  the  sum  of  $3,716.23,  with  interest  thereon 
from  May  26,  1884,  less  five  and  seven  eights  per  cent  of  the 
principal  sum,  said  deduction  being  the  amount  of  the  divi- 
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dend  paid  by  the  assignee  to  creditors  upon  the  distributioD 
heretofore  made  by  said  assignee. 

The  facts  are  as  follows:  Thomas  Hare  and  Son,  appellant's 
firm,  had  the  sum  of  13,716.23  on  deposit  in  the  Penn  Bank 
on  the  day  the  bank  finally  closed.  Being  in  the  bank  at  the 
time,  he  drew  this  money  out.  The  master  and  the  court  be- 
low held  that  he  had  no  right  to  do  so,  and  thus  obtain  a 
preference,  after  the  bank  had  closed.  There  could  be  no 
doubt  about  this  if  the  money  had  been  his  individual  money. 
But  he  contends,  that  because  it  belonged  to  his  firm  he  had 
a  right  to  withdraw  it.  We  think  it  is  a  distinction  without 
a  difference.  It  was  hi9  act,  and  even  if  we  treat  it  as  the  act 
of  the  firm,  it  was  done  upon  information  obtained  by  him  in 
his  confidential  relation  as  a  director  of  the  bank.  We  think 
the  decree  against  him  was  properly  entered,  and  his  appeal 
is  dismissed,  at  his  costs. 

Banks  and  Banking — Dutibb  and  LiABiLmss  of  Bank  Dibkctobb. 
—  It  is  the  daty  of  bank  directors  to  use  ordinary  diligence  in  acquiring 
knowledge  of  the  bnsineas  of  the  bank;  and  they  will  be  held  to  be  affected 
with  knowledge  of  such  facts  as  appear  on  the  bank-books:  United  Sodtiiff 
▼.  dndet-vfood,  9  Bnsh,  609;  15  Am.  Rep.  731.  Depositor  in  bank  may 
recover  from  its  directors  for  damages  resulting  to  him  from  want  of  orcU* 
nary  oare  and  diligence  in  permitting  it  to  be  held  out  as  solvent,  when 
it  was  insoWent:  Delano  ▼.  Chtue,  121  111.  247;  2  Am.  St  Rep.  81;  Stale 
T.  Baker,  70  Tex.  283;  8  Am.  St.  Rep.  592,  and  note.  A  director  of  « 
bank  undertakes  that  he  possesses  at  least  ordinary  knowledge  and  skill, 
and  that  he  will  bring  them  to  bear  upon  his  duties.  He  must  ezeroiso 
ordinary  care  and  diligence,  and  if,  through  recklessness  and  inattention  to 
the  duties  confided  to  him,  frauds  and  misconduct  are  perpetrated  by  other 
officers  and  agents,  or  oo^directors,  which  ordinary  oare  on  his  part  would 
have  prevented,  he  is  personalty  liable  for  the  loss  resulting:  MarthaU  t. 
Farmen*  tie.  Batik,  85  Va.  676;  17  Am.  St.  Rep.  84.  See  the  note  to  this 
«ase  for  an  extended  discussion  of  the  subject  In  Jmiet  v.  Jchnton^  86  Ky. 
1^30^  the  language  used  was,  that  the  directors  are  liable  only  for  gross  negli- 
g«  'M  in  the  management  of  the  affairs  of  the  bank;  and  in  WaUact  ▼•  Lin* 
€Oi  8av,  Bank,  89  Tenn.  630,  24  Am.  St  Rep.  625,  it  was  held  that  the 
actire  management  may  be  left  to  the  cashier  and  other  agents  selected  by 
the  directors,  whose  duty  in  respect  to  such  cashier  is  to  supervise,  direct, 
and  control  them,  and  that  the  diligence  required  of  directors  is  that  exer* 
oised  by  prudent  men  in  their  own  affairs,  being  that  degree  of  diligence 
eharacterized  as  ordinary. 

Banks  and  Banking.  —  Fiduciart  Rslations  bktwkkn  thk  Dikbotors 
ikND  THS  Ck>RPORATiON:  See  extended  note  to  Btaeh  ▼.  JUiUer,  17  Am.  St 
Rep.  298-303.  At  page  307  of  that  note  are  oited  several  cases  supporliiig 
the  principle  that  the  rights  of  a  director  must  not  be  so  exercised  as  to  giro 
him  a  preference  over  its  other  oreditoriy  and  that  if  so  exercised,  tht 
•etion  will  bo  avoided* 
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[147  PXNN8TLY4IIIA  9tATU,  197.] 

OoBroBAnoHB  — Stock  Sobsgriftton — Liabujtt  of  PBOMonBtov 

I8B  TO  RsruND  Subscription.  —  When  one  is  induced  to  mbeciibe  far 
stock  in  a  railway  corporation  by  the  promise  of  one  of  its  proaolen 
that  if  the  railroad  ia  not  finished  within  a  certain  time  the  ambeci^^SHa 
■hall  be  returned  by  the  corporation,  or  in  defaalt  thereofp  bj 
iaor,  Kaoh  promise  oonstitates  a  contract  of  soretysbip^  and  the 
oration  therefor  is  the  snbaoription  by  the  promisee  to  the  stock  of  te 
oorporation, 

WiUiam  W.  WiUbanl  and  Theodore  A.  Taek^  for  the  appot 
lant 

Samuel  Diclson,  for  the  appellee. 

Per  Curiam.  We  agree  with  the  coart  below  that  the  affi- 
davit of  defense  is  insufficient.  The  plaintiff's  statement  of 
claim  avers  that  his  subscription  to  the  stock  of  the  Phila- 
delphia and  Sea  Shore  Railway  Company  was  made  opoo  tfao 
faith  of  the  letter  of  the  defendant  to  the  plaintiff,  dated  Sep- 
tember 4,  1889.  In  this  letter  the  defendant  said:  *^Id  <x>n- 
sideration  of  your  subscription  of  five  thousand  dollars  to  the 
stock  of  the  proposed  Philadelphia  and  Sea  Shore  Railwaj 
Company,  I  agree  that  it  is  understood  that  the  said  road 
shall  be  completed  to  Cape  May  by  October  1,  1890,  and  in 
default  thereof,  I  agree  that  the  money  paid  by  you  on  said 
subscription  shall  be  returned  to  you  by  the  said  company, 
or  in  default  thereof,  I  shall  do  it  myself  at  that  time." 

This  was  a  contract  of  suretyship,  based  upon  a  sufficient 
consideration.  It  sometimes  happens  that  the  promoters  ot 
railways  and  other  enterprises  induce  their  friends  to  take 
stock  therein  by  holding  out  inducements  like  the  foregoingi 
or  others  of  a  similar  character.  In  such  instances  the  con- 
sideration  for  the  promise  is  the  subscription  by  the  proniisee 
to  stock  which  he  did  not  want,  in  an  enterprise  in  which  he 
felt  no  particular  interest.  It  is  only  just  that  a  person  who 
induces  others  to  subscribe  for  stock  under  such  circumstances 
should  be  held  to  his  contract. 

Judgment  affirmed.  

SoRBTTSHiP  —  Consideration.  —  The  term  ^'  surety  **  is  generally  aaed  is 
ft  limited  sense,  to  designate  one  who  enters  into  a  contract  with  another,  ai 
principal,  either  jointly,  or  jointly  and  severally,  and  at  the  same  time,  and 
who  in  all  cases  may  be  sued  -jointly  with  the  principal  without  deoiand  « 
ttokioe:  Bead  r,  Cfutti,  7  Me.  186;  22  Am.  Dea  184.    A  guaranty  Is  a  pica- 
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se  to  ana-wer  for  th«  payment  of  some  debt,  or  the  performance  of  some 
itity,  in  the  case  of  the  failore  of  another  person  who  ia  in  the  first  instance 
iable:  McU/trw  v.  ChrUman,  12  Smedes  &  M.  695;  51  Am.  Dec.  124.     The 
surety  ia  bound  with  his  principal  as  an  original  guarantor,  and  his  obliga- 
tion to  pay  is  equally  absolute,  irrespective  of  any  notice  of  the  principal's 
defanit,  while  a  guarantor  is  an  individual  contractor,  to  answer  only  for  the 
eonseqnences  of  the  default  of  the  principal,  and  is  therefore  entitled  to 
notice  of  snch  default:  McMillan  ▼.  BulC$  Head  Bank,  32  Xnd.  11;  2  Am. 
liiep.  323.     The  surety  of  a  corporation  is  liable,  even  if  the  obligation  of 
the  corporation  is  beyond  its  powers:  Oist  ▼.  Drakely,  2  Gill,  330;  41  Am. 
Dec  426.     Contract  of  saretyship  not  under  seal  must  be  supported  by 
•afficient  consideration:  Kudtnikamp  v.  Qmfft  71  Mich.  675;  15  Am.  St.  Rep. 
283.     Consideration  to  support  promise  need  not  involve  benefit  to  promisor, 
but  is  equally  sufficient  when  it  consists  in  a  detriment  to  the  person  to 
whom  it  18  made:  New  Hanover  Bank  v.  Bridgern,  08  N.  O.  67;  2  Am.  St. 
Bei^  317}  ffamsr  w.  Bidway,  124  N.  Y.  538;  21  Am.  St.  B«p.  693. 
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[147  PKNNSTLVANIA.  8T4TB,  219.] 
StKBET- RAILWAYS  —  LlABTLITT  AT  CROSSINGS—  CONTRIBUTORT  NkILIOVHOB 

ov  Seryavt.  —  When  a  wagon  is  crushed  at  a  crossing  by  collision 
with  a  street-car,  caused  by  the  negligence  of  the  driver  of  the  wagon, 
who  is  in  the  employ  of  its  owner,  such  owner  is  affected  by  the  negli* 
gence  of  his  servant,  and  cannot  recover  for  the  injury. 

StTRBET- RAILWAYS — LIABILITY     AT     CbOSSINQ  —  DUTY     OV    TrAYBLBB    TO 

Look  and  Listbn.  —  A  person  about  to  cross  a  street-railway  track 
need  not  stop,  but  he  must  look  and  listen,  so  as  to  avoid  walking  or 
driving  directly  in  front  of  a  moving  car;  and  if  he  fails  to  so  look  and 
listen,  he  is  guilty  of  oontributory  negligence,  and  cannot  recover  for  in- 
juries resulting  from  being  struck  by  the  oar. 

WiUiam  Stone,  for  the  appellant. 

Jacob  H,  Miller  and  McBride,  for  the  appellee. 

Green,  J.  The  facts  of  this  case  do  not  seem  to  be  involved 
in  controversy.  The  defendant  operates  a  line  of  street-cars 
passing  through  Washington  Street,  in  the  city  of  Allegheny. 
The  plaintiff's  team,  in  charge  of  Orr,  the  driver,  was  engaged 
in  hauling  along  C  Street,  in  the  same  city.  In  going  along  C 
Street  to  his  destination,  Orr's  route  crossed  Washington  Street, 
and  the  defendant's  tracks  therein,  at  right  angles.  When  he 
reached  the  intersection  he  neither  stopped  nor  looked,  but 
drove  directly  upon  the  defendant's  track.  When  in  this 
position  he  looked  up  and  saw  the  car  just  upon  him.    There 
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was  no  time  to  escape.    His  wagon  was  crushed  and  he  ns 

injured. 

This  action  is  brought  hy  his  employer,  who  is  affected  bj 
the  contributory  negligence  of  his  employee.     The  questkti 
upon  which  the  case  turned  in  the  court  below  waa,  whether 
Ihe  evidence  of  the  plaintiff  established  contributory  negligence 
in  Orr,  the  driver.     Upon  this  subject  the  learned  judge  io- 
siruoted  the  jury  that  there  was  no  rule  of  law  that  required 
Vi  e  driver  to  "  stop,  look,  and  listen,"  but  that  it  was  for  them 
to  determine  what  it  was  his  duty  to  do,  and  whether  he  actu- 
ally did  it  on  this  occasion.     They  were  thus  left  without  any 
rule  of  law  to  apply,  at  liberty  to  make  one  to  suit  theoiselTes 
for  the  purpose  of  this  case,  which  the  next  jury  might  change 
to  suit  themselves,  or  disregard  altogether.     We  cannot  agree 
to  this.    The  street-railway  has  become  a  business  necessity 
in  all  great  cities.     Greater  and  better  facilities  and  a  higher 
rate  of  speed  are  being  constantly  demanded.    The  movemeDt 
of  cars  by  cable  or  electricity  along  crowded  streets  is  attended 
with  danger,  and  renders  a  higher  measure  of  care  necessary, 
both  on  the  part  of  the  street-railways,  and  those  using  the 
streets  in  the  ordinary  manner.     It  is  the  duty  of  the  railwa/ 
companies  to  be  watchful  and  attentive,  and  to  use  all  reason- 
able precautions  to  give  notice  of  their  approach  to  oroesings 
and  places  of  danger.    Their  failure  to  exercise  the  care  which 
the  rate  of  speed  and  the  condition  of  the  street  demand  is 
negligence.     On   the  other  hand,  new  appliances,  rendered 
necessary  by  the  advance  in  business  and  population  in  a 
given  city,  impose  new  duties  on  the  public. 

The  street-railway  company  has  a  right  to  the  use  of  its 
track,  subject  to  the  right  of  crossing  by  the  public  at  street 
intersections;  and  one  approaching  such  a  place  of  crossing 
must  take  notice  of  it,  and  exercise  a  reasonable  measure  of 
«are  to  avoid  contact  with  a  moving  car.    It  may  not  be  neces- 
sary to  stop  on  approaching  such  a  crossing,  for  the  rate  of 
«peed  of  the  most  rapid  of  these  surface  cars  is  ordinarily  from 
six  to  nine  miles  per  hour;  but  it  is  necessary  to  look  before 
driving  upon  the  track.     If,  by  looking,  the  plaintiff  could 
have  seen  and  so  avoided  an  approaching  train,  and  this  ap- 
pears from  his  own  evidence,  he  may  be  properly  nonsuited: 
Marland  v.  Pittsburgh  etc.  R.  R.  Co.,  123  Pa.  St.  487;  10  Am, 
8t.  Rep.  541.     It  is  in  vain  for  a  man  to  say  that  be  looked 
and  listened,  who  walks  directly  in  front  of  a  moving  locomo- 
tive.   An  injury  so  received  is  dud  to  his  own  gross  careless* 
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:  Penngylvania  JR.  -R.  Co,  v.  BeU^  122  Pa.  St.  68;  Moore  v. 

J^hUadelphia  ete.  R.  R.  Co.,  108  Pa.  St.  349.     Orr  teBtified  that 

lie  knew  the  crossing,  that  he  listened  for  the  sound  of  a  gong, 

but,  not  hearing  it,  drove  on  the  track,  and  was  instantly 

struck.     He  drove  in  front  of  a  moving  car  so  near  to  him  as 

to  make  a  collision  inevitable.     If  he  had  looked,  he  could 

have  seen  the  car  and  stopped,  and  the  accident  would  have 

been  avoided.     Not  to  do  so  was,  in  the  language  of  PennsyU 

f^ania  R,  R,  Co.  v.  BeU^  122  Pa.  St  68,  *'  gross  negligence," 

and  justly  defeats  the  action  brought  to  recover  from  another 

damages  that  were  self-inflicted.     It  is  the  duty  of  one  about 

to  cross  a  street-railway  track  to  look,  so  that  he  may  not 

walk  directly  in  front  of  a  moving  car  to  be  struck  by  it     The 

first  assignment  of  error  is  sustained.    So,  also,  are  the  second 

and  third. 

The  judgment  is  reversed. 

StrVBT-BAILWATB  —  DUTT    OV    F0OT-FA88IEXOBR8    AT    CR098INQ8.  —  Th« 

iaot  that  one  passing  from  a  sidewalk  crossing  in  a  city  stops  npon  the  track 
of  a  street-railroad  without  first  looking  to  see  whether  a  oar  is  approaching 
or  not^  ia  not,  as  a  matter  of  law,  negligence,  whether  the  cars  accustomed 
to  ran  on  snoh  track  are  grip-cars  or  horse-cars:  Chietigo  CUff  ffy  Go.  t.  Rob* 

inmm^  127  Hi.  9;  11  Am.  St  Rep.  S7. 

OoNTRiBnTOBT  Nboligbhob  OF  pBRSON  Injursd,  Effsot  OF:  Sm  BOli 

to  RMnmm  v.  New  York  etc  B.  &  Co.,  23  Am.  Rap.  4-9. 


Kfiua  V.  German  Firb  Insuranob  Company. 

[147  PBNH8TLVAKI4  ST4TS,  *J72.] 

IimmAifOB — XJsM  OF  Prbhisbs.  — One  brief  violation  of  the  terms  of  % 
policy  of  fire  insurance  for  necessary  work  incidental  to  the  preservatioa 
of  the  insured  property  will  not  be  considered  a  breach  of  a  condition 
prescribing  the  use  of  the  premises. 

InsuRANCX  —  UsB  OF  Prbmises  —  Brbach  OF  CONDITION.  —  When  a  policy 
of  fire  insurance  on  a  canning  factory  and  the  goodn  therein  provides 
that  the  premises  shall  not  be  used  for  any  other  purpose  than  storage, 
the  bnilding  of  a  fire  in  the  furnace  under  the  engine,  on  the  insured 
property,  for  the  purpose  of  emptying  the  boiler  and  pipes  therein,  to 
prevent  their  freezing  during  the  winter,  is  not  such  a  breach  of  the 
eondition  as  will  avoid  the  policy  in  case  the  property  ia  destroyed  aa 
the  result  of  bnilding  such  fire. 

Henry  N,  Paid,  for  the  appellanL- 

Charki  A.  Lagen  and  William  Pinkney  Whyte,  for  the  aj^ 
pallaes. 
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Per  CuBiAM.    The  plaintiff  brought  this  suit  in  the  court 
below  upon  a  policy  of  insurance  issued  by  the  defendant 
oompany,  whereby  he  was  insured  by  loss  against  fire  for  six 
months,  from  twelve  o'clock,  noon,  April  10,  1889,  to  twelFO 
o'clock,  noon,  October  10,  1889,  upon  **  frame  building  and 
shedding  attached  thereto,  known  as  canning-house,''  and  on 
machinery,  canned   goods,  etc.,  contained  therein.     On  the 
face  of  said  policy  was  indorseil  the  following:  *'Ii  is  under- 
stood and  agreed  that  this  policy  shall  be  void  and  of  no 
effect  in  case  the  premises  herein  described  shall  be  occupied 
for  any  purpose  other  than  storage."    This  policy  was  renewed 
by  indorsement  dated  October  10, 1889,  for  six  months  from 
the  date  of  said  indorsement 

The  factory  was  operated  as  a  canning  factory  during  the 
entire  canning  season  of  1889,  work  having  commenced  in 
July  of  that  year,  and  not  having  ceased  until  October  10th. 
On  that  day  all  the  hands  employed  were  discharged  except 
two  or  three.  On  Tuesday,  October  15th,  a  fire  was  built  in  the 
furnace  under  the  engine,  which  was  upon  the  premises,  for 
the  purpose  of  blowing  out  from  the  pipes  and  boiler  the  water 
which  had  remained  there  since  the  preceding  Thursday.  At 
ten  o'clock  that  night  the  premises  were  destroyed  by  fire. 

The  company  refused  to  pay,  on  the  ground  that  there  had 
been  a  violation  of  the  condition  of  the  policy,  which  provided 
that  it  should  be  void  in  case  the  premises  were  occupied  other* 
wise  than  for  storage.     At  the  time  the  fire  occurred,  and  for 
some  days  previous  thereto,  the  premises  had  been  occupied 
for  storage  purposes  only.    All  that  was  done  after  that  date 
was  the  clearing  up  and  the  cleaning  of  the  premises  after  the 
work  of  the  season  was  over.    The  fire  was  merely  built,  as 
before  stated,  to  empty  the  boiler  and  pipes  of  water,  and  to 
prevent  their  freezing  during  the  winter,  when  the  building 
was  to  be  used  exclusively  as  a  place  of  storage  for  the  goods 
manufactured  during  the  summer.     A  fire  for  such  purpose 
would  be  no  more  a  violation  of  the  condition  of  the  policy 
than  a  fire  left  to  warm  the  men  in  charge  of  it  during  the 
cold  weather.     A  policy  provides  for  the  continued  usual  con- 
dition of  the  premises.     A  single  brief  violation  of  the  terms 
of  the  policy  for  the  necessary  work  incidental  to  the  preset 
vation  of  the  property  insured  will  not  be  considered  a  breach 
of  a  condition  which  prescribes  the  use  of  the  premises.    In 
Meara  v.  Humboldt  Ins.  Co.,  92  Pa.  St  15,  87  Am.  Rep.  647, 
the  policy  forbade  the  keeping  of  bensine  on  the  premises* 
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With  proper  caution,  the  insured  took  and  used  benzine  on 
the  premises  insured,  for  the  purpose  of  cleaning  machinery, 
and  it  was  held  that  the  words  "  keep  or  have  "  were  intended 
to  prevent  the  permanent  and  habitual  storage  of  the  prohib* 
ited  articles,  and  that  taking  them  on  the  premises  for  the 
purpose  of  cleaning  the  machinery  was  not  embraced  within 
the  meaning  of  these  words.  It  was  said,  in  the  opinion  of 
the  court:  ''It  would  be  straining  a  point  to  say  that  bring- 
ing a  prohibited  article  upon  the  premises  upon  a  single  occa- 
sion, and  for  the  sole  purpose  of  cleaning  the  machinery,  was 
keeping  or  having  it  there  within  the  meaning  of  the  policy." 

We  think  there  is  no  merit  in  the  contention  that  the  clean- 
ing of  the  premises,  and  building  the  fire  on  October  15th,  was 
a  continuation  of  the  business  which  had  been  carried  on 
during  the  summer,  and  which  had  ended  on  October  10th. 
We  are  of  opinion  that  judgment  waa  properly  entered  for  the 
plaintiff. 

Judgment  affirmed.  

FiRK  Iksorancb  — OoifDrriO!r  as  to  Usb  ov  Prkmtses.  — Conditions  and 
proviso 9  are  to  be  oonstmed  strictly  against  the  underwriters,  as  they  tend 
to  narrow  the  range  and  limit  the  force  of  the  principal  obligation:  Hoffman 
T.  jBina  Fire  Ina.  Oo,,  32  N.  Y«  405;  88  Am.  Dec  337.  Keeping  liquors 
for  nse  of  a  family,  or  for  the  purpose  of  selling  to  the  boarders  or  others^ 
ia  not  a  '*  storing  "  of  spirituous  liquors,  ivithin  the  prohibition  of  the  policy: 
RoffcHy  V.  New  Brujuwik  Fire  Ina.  Oo,,  3  Harr.  (N.  J.)  480;  38  Aol  Dec. 
525.  So  where  a  policy  of  insurance  npon  a  "  dwelling-house  to  be  occupied 
by  the  tenants"  provided  that  it  should  be  wholly  void  if  the  premises  should 
at  any  time  be  occupied  or  used,  in  whole  or  in  part,  for  any  purpose,  whether 
manufacturing  or  otherwise,  different  from  that  set  forth  in  the  application 
or  policy,  or  if  tlie  risk  should  be  increased  by  means  within  the  control  of 
the  assured,  and  the  tenants  used  the  second  story  of  the  home  for  shaving 
hoops  for  a  period  of  one  week,  and  the  jury  found  that  it  did  not  materially 
increase  the  risk,  it  was  held  that  there  was  no  substantial  breach  of  ths 
condition:  Kireher  ▼.  Milwaukee  etc.  Jna.  Co,,  74  Wis.  470.  So  a  chang* 
in  the  nse  of  the  insured  property  does  not  affect  the  policy,  where  the 
property  insured  as  a  private  dwelling  is  used  for  a  boarding-house,  ths 
policy  not  prohibiting  the  keeping  of  boarding-houses:  Rafferty  y.  New 
Brunswick  Fire  Irw.  Co..  3  Harr.  (N.  J.)  480;  88  Am.  Dec.  525;  Planters* I iw. 
Co,  V.  Son-els,  1  Baxt  352;  25  Am.  Rep.  780.  So  in  the  absence  of  express 
stipulation  to  the  contrary,  a  change  of  tenants  has  no  effect  on  a  contract 
of  insurance  of  a  dwelling-house,  if  the  nse  be  not  changed:  Cumberland 
Valley  AfuL  ProL  Oo.  v.  Douglas,  58  Iowa,  419;  08  Am.  Dec.  298.  So  a  war* 
rauty  that  the  insured  premises  are  '* occupied  as  a  boarding-house"  is  nol 
broken  by  their  occupancy  *n  part  a^  a  bar-room  and  billiard-room,  whers 
such  occupancy  is  not  forbidden,  and  does  not  increase  the  risk:  Martim  T« 
SiaU  Ins,  Co,^  44  N.  J.  L.  485;  43  Am.  Rep.  397.  And,  generally,  acts  don# 
In  an  insnrsd  building  whioh  do  not  change  its  nature  and  oharactsr,  although 
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<rat  of  the  ordinary  and  appropriate  use  thereol^  do  not  Taoate  the  poliej, 
Qulass  raoh  aoU  aro  frandnlent  or  grossly  oareloa,  and,  if  groaaly  oareUsi^ 
are  alw>  the  oaose  of  the  loss:  BWingB  T.  ToUauid  ChrnOg  tie,  /ml  On.  90 
Coun.  139;  60  AnL  Deo.  277. 


Long  v.  Pbnnsylvania  Railroad  Company. 

[147  PlNllSTLYAiriA  8TATI,  M&] 

Common  Carribrs — Liabilitt  iob  Loss  or  Baooaqs  bt  Flooix  —  A  eo»> 
mon  carrier  is  not  liable  for  the  loss  of  baggage  destroyed  while  m  his 
possession  by  an  unprecedented  flood  amounting  to  an  act  of  God,  saeh 
as  the  *'  Johnstown  floods"  in  the  absenoe  of  evidenoe  of  want  oF  care  ob 
his  part 

Kboligbnob,  WHB5  NOT  Pbbsitmbd  tbom  Aooident. —  When  the  loss  of  pro^ 
erty  in  the  hands  of  a  common  carrier  is  oaoaed  by  an  nnpreoodeatod 
flood,  amounting  to  an  act  of  God,  and  is  not  due  to  the  failure  of  any 
of  the  appliances  of  transportation,  no  presumption  of  negligenoo 
from  the  jMciilent  which  will  oa^t  the  burden  of  proof  npon  the 
to  show  an  absence  of  noiligence  on  his  part. 

Kboliqbncb  —  PRBdUBiFTioN  ov,  7R0M  AcciDBNT. — NegUgonoe  b  not  pro* 
snmed  against  a  common  carrier  from  the  mere  happening  of  an  acai« 
dent,  when  the  accident  is  due  to  an  independent  oaoae^  and  not  to  tbe 
failure  of  any  of  the  appliances  of  transportation. 

D.  W.  Dougherty,  for  the  appellant. 

David  W,  Sellers,  for  the  appellee. 

Williams,  J.  This  is  what,  under  the  practioe  prior  to 
1887,  would  have  been  called  an  action  of  trover.  It  is 
brought  to  recover  the  value  of  two  trunks  and  their  contents, 
delivered  to  the  defendant  company  in  Cincinnati  for  trans* 
portation  to  Washington.  When  the  plaintiff  presented  his 
baggage-checks  at  the  defendant's  station  in  Washington,  and 
asked  for  his  trunks,  they  were  not  delivered.  This  action 
was  then  brought.  The  course  of  the  trial  is  shown  bv  the 
opening  paragraph  in  the  printed  argument  of  the  appellant 
It  is  as  follows;  *'It  was  conceded  by  the  defendant  that 
plaintifT's  goods  were  duly  received  by  it,  to  be  forwarded 
from  Cincinnati  to  Washington;  and  it  was  conceded  by  the 
plaintiff  that  the  goods  were  on  the  day-express,  which  was 
destroyed  by  the  flood  from  the  South  Pork  dam,  at  Cone- 
maugh,  on  May  81, 1889."  It  only  remained  for  the  plaintiff 
to  show  the  value  of  his  goods,  in  order  to  complete  his  case. 
For  the  defendant  it  was  necessary  to  supplement  the  aJmifr* 
sion  by  proof  showing  that  the  flood  was  of  such  extraordinary 
character  that  it  was  not  bound   to  anticipate  or  provide 
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against  it,  and  that  it  came  with  each  suddenness  and  power 
that  escape  from  it  was  impossible.  Several  witnesses  were 
called  hy  the  defendant  for  this  purpose.  They  repeated  the 
story  of  the  great  rain-storm  that  preceded  the  bursting  of 
the  South  Fork  dam;  of  the  rapidly  rising  river,  spreading 
1)eyond  its  banks,  and  inundating  portions  of  the  city  of 
Johnstown;  of  landslides  and  other  difficulties  that  beset  the 
movement  of  trains;  of  the  running  of  the  ill-fated  day-ex- 
press into  the  yard  at  Conemaugh  for  safety  and  to  await 
orders;  and  then  of  the  appalling  wall  of  water  that,  came 
moving  down  the  narrow  valley,  sweeping  away  whatever  was 
in  its  path,  trees  and  dwellings,  mills  and  factories,  engines 
and  cars,  with  a  fury  that  was  absolutely  resistless.  Tho 
officers  and  agents  of  the  defendant  at  Pittsburgh,  and  at 
Johnstown  and  Conemaugh,  on  whom  the  movement  of  trains 
depended,  were  called  and  testified  to  the  precautions  taken 
to  guard  against  accident  to  the  trains  under  their  control. 
They  told  of  the  information  that  came  to  them,  of  the  dan* 
gers  they  knew  to  exist,  and  those  they  apprehended  as  prob- 
able, and  what  efforts  they  made  to  escape  them,  and  secure 
safety  for  their  passengers,  their  employees,  and  the  freight 
with  which  their  cars  were  laden.  It  was  not  denied  on  the 
trial,  and  it  could  not  be  upon  the  evidence  before  us,  that 
these  ofTicers  and  agents  did  what  they  fully  believed  was  the 
best  thing  to  do,  as  they  understood  the  situation.  Not  a  wit- 
ness was  called  by  the  plaintiff  to  testify  to  any  act  or  omis- 
Bion  by  the  defendant's  agents  or  employees  from  which  want 
of  care  could  be  inferred;  but  the  case  was  left  where  the  tes- 
timony of  the  defendant's  witnesses  left  it.  There  wns,  tlien, 
no  question  of  credibility  to  be  settled,  and  no  conflict  in  the 
evidence.  The  case  depended  on  the  effect  of  the  admissions 
and  the  uncontroverted  testimony.  The  defendant  admitted 
the  contract  to  carry,  and  the  receipt  of  the  goods,  and  ex- 
cused the  non-delivery  by  showing  their  destruction  in  a  flood 
of  such  unprecedented  character  as  it  could  neither  be  ex- 
pected to  foresee  nor  provide  against.  This  made  a  complete 
defense,  and  it  was  proper  for  the  judge  to  say  so;  and  as  no 
single  fact  in  the  series  was  controverted,  it  was  right  for  him 
to  direct  the  verdict. 

But  the  able  counsel  for  the  plaintiff  insists  that  in  this 
case  there  was  a  legal  presumption  of  negligence  in  the  car- 
rier, that  took  the  question  to  the  jury,  under  the  authority  of 
Spear  v.  Philadelphia  etc  R.  R.  Co.,  119  Pa.  St.  61,  and  kin- 
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dred  cases.     We  do  not  think  so.     Spear  was  a  passenger  on 
board  the  defendant's  boat.     After  the  carriage  actually  be- 
gan, an  explosion  took  place  on  the  boat,  by  which  he  was 
injured.    The  plaintiff  proved  the  happening  of  the  accident 
to  the  boat,  and  the  injury  to  Spear  in  consequence  of  it,  and 
rested.    This  raided  a  legal  presundption  of  negligence,  that 
entitled  the  plaintiff  to  recover.     The  onus  was  then  on  the 
defendnnt  to  show  aflirmatively  that  the  explosion  was  not 
due  to  its  want  of  care  in  any  particular.     The  case  fell  within 
the  rule  laid  down  in  Tjaing  v.  ColdeVy  8  Pa.  St.  482,  49  Am. 
Dec.  533,  which  is  as  follows:  '^The  mere  happening  of  an 
injurious  accident  to  a  passenger  while  in  the  hands  of  a  car- 
rier will  raise  a  presumption,  prima  faete^  of  negligence,  and 
cast  the  onvs  of  showing  that  it  did  not  exist  on  the  carrier.'* 
This  presumption,  it  will  be  noticed,  arises,  not  out  of  the 
character  of  the  carrier,  but  out  of  the  nature  of  the  accident 
Tlie  injurious  accident  must  be  connected  with  the  appliances 
for  transportation  which  are  provided  by  the  carrier,  are  un- 
der its  exclusive  care  and  control,  and  whose  condition  it  is 
bound  to  know.     If,  therefore,  the  accident  complained  of 
happens  before  the  plaintiff  has  committed  himself  into  the 
hands  of  the  carrier,  the  rule  does  not  apply,  but  the  negli- 
gence alleged  must  be  proved,  as  in  ordinary  cases:  Hayman 
V.  Pennsylvania  R.  R.  Co.^  118  Pa.  St  609.     Nor  will  the  fact 
that  the  plaintiff  has  put  himself  into  the  hands  of  the  car- 
rier be  sufficient  to  raise  the  legal  presumption  of  negligence, 
unless  the  accident  from  which  he  suffers  is  connected  with 
the  appliances  of  transportation:   Pennsylvania  R.  R.  Co.  ▼• 
MaeKinney,  124  Pa.  St  462;  10  Am.  St  Rep.  601.     In  the 
case  just  cited,  MacKinney  was  a  passenger  on  board  one  of 
defendant's  trains,  which  was  moving  at  a  high  rate  of  speed. 
A  piece  of  coal  came  through  the  open  window  of  the  car, 
near  which  he  sat,  and  struck  him  in  the  face.     There  was  no 
failure  of  or  accident  to  any  of  the  appliances  of  transporta- 
tion, but  an  injury  to  an  individual  passenger  from  an  inde- 
pendent and  unrelated  cause;  and  we  held  that  the  rule  of 
Lai7ig  v.  Colder,  8  Pa.  St  482,  49  Am.  Dec.  533,  did  not  ap- 
ply.    The  same  principle  controls  this  case.     The  accident  by 
which  plainiiff '3  baggjige  was  lost  was  not  due  to  the  failure 
of  any  of  the  appliances  of  transportation,  but  to  an  inde- 
pendent  cause,  —  the  flood,  —  which  involved  the  car  and  the 
baggage  it  contained  in  a  common  ruin.    The  flood  was,  as  to 
the  defendant,  an  inevitable  accident,  properly  deeoribed  as 
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uctus  Dei*  In  such  a  case  negligence  is  not  presumed,  but 
must  be  proved,  as  any  other  fact  necessary  to  the  plaintiff's 
recovery. 

In  this  case,  when  the  contract  to  carry  was  shown,  it  be^ 
came  the  duty  of  the  carrier  to  excuse  its  non-performance. 
The  loss  of  the  trunks  by  the  flood  from  the  South  Fork  dam 
was  admitted.  This  accounted  for  their  non-delivery,  and  it 
was  only  necessary  to  show  the  character  of  the  flood,  and 
that  the  loss  of  the  train  was  not  due  to  want  of  care  on  its 
part  in  the  management  of  its  business,  in  order  to  make  a 
complete  defense.  Let  us  see  what  the  defendant's  evidence 
does  show.  It  shows,  first,  that  the  damage  apprehended  by 
the  servants  and  employees  of  the  defendant  were  those  natu- 
rally resulting  from  the  continued  and  heavy  rainfall.  It 
shows,  next, constant  telegraphic  communication  between  those 
charged  with  directing  the  movement  of  trains  and  local  agents 
and  trainmen  along  the  line,  and  the  exercise  of  great  care  in 
the  management  and  movement  of  trains  in  the  valley  of  the 
Conemaugh,  in  order  to  avoid  the  dangers  known  to  exist,  or 
likely  to  be  encountered.  In  the  third  place,  it  shows  the 
care  exercised  over  this  particular  train,  and  that  it  was  moved 
into  the  yard  at  Conemaugh  because  that  was  a  place  of  ab- 
solute safety  from  any  flood  that  there  was  reason  to  antici- 
pate, and  was  a  convenient  place  at  which  to  reach  it  with 
orders.  Finally,  it  shows  that  while  the  train  was  thus  care- 
fully disposed  of,  and  safe  from  any  known  danger,  it  was 
suddenly  overwhelmed  by  the  deluge  from  the  broken  dam, 
and  destroyed  so  utterly  that  no  vestige  of  the  car  or  the 
baggage  has  since  been  found.  This  made  a  defense  that 
meets  the  requirements  of  the  rule  as  to  the  burden  of  proof 
resting  on  a  carrier  in  every  particular.  It  shows  the  loss,  by 
inevitable  accident,  of  the  trunks  sued  for;  and  it  shows  that 
the  loss  was  not  made  possible  by  the  negligence  of  the  de- 
fendant, but  happened  in  spite  of  the  utmost  care  exercised 
by  agents  and  employees  to  escape  the  dangers  it  knew  to  ex- 
ist,   or   bad   reasonable  ground  to  apprehend. 

It  may  be  possible  for  us,  looking  back  coolly  and  in  the 
clear  light  of  history  on  that  terrible  catastrophe,  to  see  how 
property  and  life  might  have  been  saved  if  men  on  the  ground 
had  realized  the  awful  magnitude  of  tlie  impending  calamity. 
It  was  not  realized.  The  inhabitants  of  the  populous  valley 
sat  iri  their  homes  or  went  about  their  business  while  the 
deluge  was  approaching.     So  swift  was  its  approach,  that  the 
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liorseman  running  to  warn  the  city  was  overtaken  and  eval- 
lowed  up,  and  the  flood  fell  unannounced,  and  swept  the  daj* 
express  and  the  city  of  Johnstown  before  it.  What  was  JoTia 
on  that  day  must  be  considered  in  the  light  of  what  was  then 
known,  and  what,  from  such  knowledge,  it  was  reasonable  v> 
apprehend.  So  considered,  the  defense  was  complete.  Tlie-^ 
was  no  question  of  fact  for  a  jury  to  decide,  and  it  was  exact. y 
right  for  the  learned  judge  to  tell  them  so,  and  to  direct  their 
verdict:  Moore  v.  Philadelphia  etc.  R.  R.  Co.y  108  Pa.  St  34^'; 
Delaware  etc,  R.  R.  Co.  v.  Cadow,  120  Pa.  St.  559;  6  Am.  St. 
Rep.  730;  Pennsylvania  R.  R.  Co.  v.  Bell,  122  Pa.  St  58. 

The  assignments  of  error  are  not  sustained,  and  the  jnd^ 
ment  is  aflSrmed.  

Common  Carriers,  Liabilitt  ov  —  Act  ov  God. — A  oommon  euriar 
is  not  liable  for  injury  to  goods  ia  his  possession  caused  by  aa  unprecedented 
flood  in  a  river,  which  came  on  so  suddenly  that  it  could  not  have  been  aa- 
ticipated  by  human  knowledge  or  foresight,  nor  the  injury  prevented  by 
the  exercise  of  reasonable  diligence:  Smith  v.  Western  R*jf,  91  AIsl  455;  Si- 
Am.  St.  Rep.  929;  Blythe  v.  Denver  etc  R'y  Co.,  15  Col.  333;  i22  Am.  Sc 
Rep.  403  (a  case  of  accident  caused  by  a  gale  of  wind).  As  to  the  liability 
of  carriers,  where  the  accident  is  caused  by  an  "act  of  Gk>d,"  but  the  car- 
rier  is  not  free  from  negligence,  see  cases  in  the  note  to  Norria  v.  Sanaantk 
etc  R^y  Co.,  11  Am.  St.  Rep.  363,  364;  and  compare  Coiunbiu  etc  Wy  Co.  t. 
Bridges,  86  Ala.  448;  11  Am.  St.  Rep.  68,  and  Richmond  etc  B,  M.  Oo.  t. 
Benson,  86  Ga.  203;  22  Am.  St.  Rep.  446. 

Common  Carriers.  —  Presumption  of  Neglioencb  from  Aooidbntb:  See 
note  to  Philidelphia  etc.  R.  R.  Co.  ▼.  Anderaon,  20  Am.  St.  Rep.  490-495,  where 
a  large  number  of  cases  are  cited  to  the  effect  that  a  presumption  of  n^ligenee 
arises  from  an  accident.     Later  cases  to  the  same  x^mt  are  Ornish  v.  Mrn^ 
mmri  Pac  R'y  Co.,  102  Mo.  438;  22  Am.  St.  Rep.  781;  LotusviOt  He  B^y  Co. 
T.  Hendricks,  128  Ind.  402.     As  stated  in  the  note  to  Pluladeip/iia  etc  R.  R. 
Oo,  ▼.  Anderson,  20  Am.  St.  Rep.  494,  some  cases  qualify  the  rule  by  confining 
the  instances  in  which  a  presumption  of  negligence  arises  to  those  in  which 
the  carrier  has  control  of  the  appliances  which  cause  the  accident;     Iliia 
Tiew  was  adopted  in  HatoJehu  r.  Front  Street  etc  R'y  Oo.f  8  Wash.  592,  28 
Am.  St.  Rep.  72,  in  which  it  was  laid  down  that  the  fact  that  a  paasenger 
on  a  cable-car  in  a  city  is  injured  without  fault  of  his  own  does  not  raise  a  pr^ 
sumption  of  negligence,  casting  the  burden  of  proof  on  the  railway  company 
to  disprove  it,  —  the  accident  in  that  case  being  caused  by  a  collision  with  a 
wagon.     As  most,  if  not  all,  the  precedents  cited  for  tliis  doctrine  involved 
cases  of  injuries  to  passengers,  and  as  the  liability  of  the  carriers  of  goods  is 
•o  much  more  extensive  than  that  of  carriers  of  passengers,  there  seems  to  bo 
room  for  doubt  whether  the  rules  of  evidence  which  are  applicable  where  a 
passenger  is  injured  can  properly  be  adopted  for  the  purpose  of  determining 
mpon  which  side  the  burden  of  proof  lies,  where  goods  are  lost  or  damaged. 
It  would  appear  that  the  principle  upon  which  this  non-presumption  of  neg- 
ligence in  the  oases  referred  to  is  based  is,  that  the  carrier  cannot  justly  be 
made  liable  for  aooidents  caused  by  persons  or  objects  whioh  he  hae  neither 
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he  ri^bt  nor  the  power  to  control.     A^  nn  or  linary  tent  of  legal  respoiwi* 
»ility  in  cases  of  tort^  this  principle  is,  of  conrae,  beyond  impeachment.     B«t 
irhether  it  is  properly  applicable  to  cases  of  liability  arising  oat  of  a  ooo- 
•rmctaal  relation,  the  essence  of  which  is  that  the  contractor  is  an  "  insurer  ** 
>f  the  property  under  his  charge,  seems  not  a  little  questionable.     A  carrier 
Df  passengers  is  bound  to  exercise' a  very  high  degree  of  care,  but  in  other 
respects  his  liability  for  injuries  is  not  different  from  that  of  any  ordinary 
indiTidaal  in  the  transactions  of  every-day  life.     On  the  other  hand,  the  law 
declares  that,  for  reasons  of  public  policy,  a  carrier  of  goods  must  keep  the 
goods  safe  against  all  perils,  except  those  arising  from  the  mot  of  Qod  or  the 
pnblic  enemy.    This  rule  is  so  far  from  limiting  his  responsibility  to  cases 
in  which  the  lessor  injury  has  occurred  through  the  defects  of  his  appliances 
or  the  fault  of  his  employees,  that  it  would  obyiously  leave  him  liable  in  many 
oases  in  which  accidents  have  happened  without  the  slightest  fault  on  hia 
part^  and  from  causes  over  which  he  could  not  have  possibly  exercised  any 
controL     The  force  of  these  considerations  will  be  apparent  when  it  is  re- 
membered that,  according  to  numerous  authorities,  even  the  fact  that  the 
loss  was  caused  by  the  act  of  Ood  will  not  always  absolve  the  carrier:  See 
notes  to  Woifr,  American  Bxp,  Co.,  97  Am,  Deo.  408-411;  Norris  ▼.  Savan- 
nah  eic  R*y  Co,,  11  Am.  St.  Rep.  863,  864.    If  the  law  holds  the  carrier  of 
goods  liable  not  merely  for  accidents  occurring  through  ordinary  causes 
which  are  beyond  his  control,  but|  in  certain  oases,  even  for  accidents  occurring 
from  the  most  extraordinary  and  exceptional  events,  it  would  appear  more 
consistent  with  principle  to  say  that  he  cannot  escape  his  liability  as  insurer 
until  he  has  brought  the  case  by  positive  and  conclusive  evidence  within  the 
exceptions  which  the  law  allows.     In  other  words,  since  it  must  appear  that 
his  own  negligence  was  not  a  concurring  cause  of  the  accident,  by  placing 
the  gooils  in  such  a  position  as  to  be  subjected  to  the  overwhelming  force 
which  destroyed  them,  there  is,  we  think,  considerable  raasoa  for  requir- 
ing that  he  assume  the  anus  of  proving  that  he  waa  not  n^fl^igent.    Ui^ 
der  the  facts  of  the  principal  case,  there  would  obviously  have  been  no 
difficulty  in  establishing  this  freedom  from  negligence,  and  the  decision 
would  not  have  been  affected  by  adopting  the  rule  of  evidence  condemned 
by  the  court.    But  circumstances  may  readily  be  conceived  in  which  it  would 
be  a  great  hardship  to  throw  the  burden  of  proving  negligence  upon  the 
plaintiff.    Such  a  rule,  in  fact,  is  open  to  the  objection  of  ignoring  the  eon- 
sideration  upon  which  the  severe  doctrine  aa  to  the  liability  of  carriers  is 
based,  vis.,  that,  in  the  nature  of  the  case,  it  must  often  be  impossible  for 
the  shipper  to  furnish  the  necessary  positive  evidence  that  the  carrier  ia  in 
fault    The  principle  that  the  carrier  is  not  excused,  unless  the  act  of  €k>d  ia 
not  only  the  cause,  but  the  sole  cause,  of  an  accident^  seems  to  involve  as  a 
corollary  the  further  principle,  that  the  burden  of  proof  should  be  on  him  to 
show  that  the  act  of  Ood  is  actually  the  sole  oause.     In  states  in  which  proof 
that  the  act  of  God  caused  the  accident  is  a  conclusive  defense,  whether 
there  was  concurring  negligence  or  not,  these  considerations  would  have  no 
weight.    But,  under  such  circumstances,  it  seems  unnecessary  to  draw  any 
such  distinction  as  that  made  by  the  court  In  the  principal  case,  between  ac- 
cidents caused  by  the  appliances  which  are  under  the  carrier's  control  and 
by  external  causes.     If  the  plaintiff  is  not  allowed  to  recover,  even  if  he  es- 
tablishes negligence  on  the  part  of  the  carrier,  any  inquiry  aa  to  the  borden 
of  proof  is  superfluous.     Such  a  doctrine  leaves  neither  need  nor  room  for 
further  sFidence,  and  as  it  seems  to  be  the  accepte.l  doctrine  In  Pennsylva- 

aia  (see  Morrison  v.  Davis,  20  Pa.  St.  171;  67  Am.  Deo.  696),  we  ▼enloio  to 
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lliiiik  the  ruling  in  the  principal  etae  migbt  have  been  rested  nielj  span 
the  fact  that,  under  the  previous  decisions  of  the  court,  it  waa  ii 
whether  the  defendant  was  negligent  or  noU     The  flood  being  the  i 
eanie  of  the  accident,  there  was  no  necessity  for  iavestigatiiig  an j 
lent  and  more  remote  causes. 


DoNLBT  V.  City  op  Pittsburgh. 

[H7  Pbmnstlvavia  Statb,  84&] 
OONSTITUTIOIfAL   LaW  —  POWBR     TO    EnAOT     RbMKDIAL    LbqiSLATRHI 

Rbspbot  to  Strset-wo&k.  — When  street-improTement  work  has 
done  under  a  void  statute,  and  the  property  owners  hare  reoeived  tba 
benefits,  a  subsequent  statute  providing  for  the  levy  and  colleetioa  of 
assessments  to  pay  for  such  work,  thus  legalizing  what  the  state  might 
previously  have  ordered,  is  oonstitutional  and  valid. 

John$  McCleave^  J.  M.  Swearingen^  and  C,  A.  O^Brien^  for  the 

appellants. 

D.  T.  Waison^  W.  0.  Mordand^  and  T.  D.  Camahan,  for  the 
appellee. 

Per  CuBTAM.  The  hearing  of  this  cause  was  advanced,  with 
the  others  involving  similar  questions,  for  public  reasons,  and 
was  argued  at  the  present  term  in  the  eastern  district. 

The  plaintiffs  owned  a  lot  on  South  Twenty-eiglith  Street, 
in  the  city  of  Pittsburgh,  which  had  been  assessed  for  street 
improvements  under  what  is  known  as  the  remedial  act  of 
Hay  16,  1891  (P.  L.  71).  It  is  claimed  that  this  act  is  uncon- 
stitutional, and  this  is  the  only  question  in  the  case. 

The  street  improvements  in  question  were  made  under  the 
authority  of  the  acts  of  June  14,  1887  (P.  L.  886),  and  May 
16,  1889  (P.  L.  228).  The  decision  of  this  court  in  Wyoming 
Street,  137  Pa.  St.  494,  and  in  Pittsburgh's  Petition,  1*38  Pa. 
8t.  401,  held  that  the  said  acts  of  1887  and  1889  were  un- 
constitutional. This  left  the  city  of  Pittsburgh  without  the 
power  to  collect  from  the  owners  of  abutting  property  the  cost 
of  the  street  improvements  completed  and  in  course  of  con- 
itruction.  It  was  to  remedy  this  difficulty  that  the  said  act 
of  May  16,  1891,  was  passed. 

It  was  urged  that  this  act  does  not  apply,  because  the  im- 
provements in  question  were  made  under  void  acts  of  assem- 
bly, and  without  any  authority  whatever.  If  they  had  been 
made  under  competent  authority,  or  a  valid  act  of  assembly, 
there  would  have  been  no  need  of  this  curative  legislation. 
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□L'j  work  having  been  done  under  void  authority,  and  the 
•operty  onrners  having  received  the  benefits  of  the  street  im- 
rovetnents,  the  legislature  had  the  clear  right  to  legalize  what 
might  previously  have  ordered.  That  the  legislature  has 
lie  power  to  pass  such  remedial  legislation  is  settled  by  abun- 
ant  authority:  SatterUe  v.  Malihewson^  16  Serg.  &  R.  169; 
ichenley  v.  Commonwealth^  36  Pa.  St.  29;  78  Ara.  Dec.  859; 
Commonwealth  v.  Marshall,  69  Pa.  St.  828;  HewitVs  Appeal, 
i8  Pa.  St  55;  Harrisburg  v.  McCormick,  129  Pa.  St.  214; 
Dhester  City  v.  Black,  132  Pa.  St  569. 

It  was  nrgedi  however,  that  even  if  the  act  applies,  it  is 

Dnconstitutional  by  reason  of  a  defect  in  the  title.     We  find 

nothing  in  any  of  our  cases  to  sustain  this  contention.     It 

would  be  difficult  to  frame  an  act  with  a  more  comprehensive 

title,  unless  the  title  is  made  an  index  to  the  act  itself,  which 

we  have  repeatedly  held  not  to  be  necessary.     We  have  exam« 

ined  the  act,'  section  by  section,  with  great  care,  and  do  not 

find  any  objectionable  features. .   We  do  not  think  it  necessary 

to  discuss  it  in  detail.     It  is  a  general  act,  applying  to  all 

cities  in  the  commonwealth,  and  the  propriety  of  some  such 

act  was  plainly  foreshadowed  in  the  opinion  of  this  court  in 

the  case  of  PittshurgVs  Petition,  188  Pa.  St.  401. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the  coeta 
of  the  appellants.  

Statutis  —  Rxtrospkotitb  and  Gurativb  Acts.  —  As  to  what  Uwi  an 
retroaotiTe,  and  when  tbey  may  be  oonstitationally  enacted,   see  note  to 
Botton  T.  (hmrmiiUf  60  Am.  Dea  726.    The  general  rule  is,  that  a  retroapect- 
Itb  aot  is  constitatioQal,  if  it  neither  takes  away  a  vested  right  of  property 
nor  dissolves  the  obligation  of  a  contract:  AidiHdge  v.  Tuseumbia  etc  R,  B.  Co,, 
2  Stew.  &  P.  199;  23  Am.  Deo.  307;  Bawls  v.  Doe,  23  Ala.  240;  68  Am.  Dec 
S89;  Henderson  etc  B.  B.  Co,  t.  Diekerson,  17  B.  Mon.  173;  66  Am.  Dec  14S; 
Drekman  v.  Stifel,  41  Mo.  184;  97  Am.  Deo.  268.     For  examples  of  curative 
acta  held  valid,  see  BieJiman  v.  Supei-visora,  77  Iowa,  613;  14  Am.  St  Rep.  308, 
and  cases  cited  in  note.     As  to  retrospective  statutes  curing  defects  in  legal 
proceeilings,  see  note  to  SkUe  v.  Torinus,  37  Am.  Rep. '397-399.     The  legis-* 
lature  may,  by  a  subsequent  statute,  cure  a  mere  irregularity  in  a  proceed- 
ing, if  it  ooald  have  dispensed  with  it  by  a  prior  statute;  but  it  has  no  power, 
by  a  subsequent  curative  statute,  to  remedy  a  jurisdictional  defect,  or  one 
which  goes  to  the  substance  of  a  vested  right:  Magwar  t.  Henrys  84  Ky.  1; 
4  Am.  Si  Rep.  182.     But  a  statute  retrospective  as  well  as  prospective  in 
its  operation,  legalizing  the  sole  deeds  of  married  women  oxecnted  in  good 
faith  after  the  judgment  of  divorce  in  certain  oases,  although  defeotire  ser- 
vice  of  process  may  have  rendered  the  judgment  invalid  in  fact  for  want  ol 
jarisdictioo,  is  valid  and  constitutional,  and  such  deed,  oxeouted  in  a  otM 
provided  for  by  the  statute,  oonveys  a  good  titios   Widmr  T«  Fo&Ut^  46  lliaa. 
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484;  24  Am.  SI  Rep.  241.  An  act  that  removes  an  impadiment,  and  a!lo«» 
a  oaotraol  to  be  enforced,  although  retrospective,  is  not  nacoostiiatioaal: 
Bkdkney  t.  Farmera'  etc  Bank,  17  Serg.  ft  R.  64;  17  Am.  Dec  635u  Semfmr^ 
th«r,  note  to  WhUney  v.  PiUshurgh,  u{ftxu 


Whitney  v.  City  op  Pittsburgh. 

[147  PSNMSYLYAMIA  STATB,  SSL) 

OoBurriTUTiOHAL  Law  —  Remedial  Lsoislatioh  in  Rbspbct  to  Si 

WORK.  —  When  street-improvement  work  has  been  done  under  a  void 
■tatate,  and  the  property  owners  have  received  the  benefit,  a  subseqaent 
statute  providing  for  the  payment  for  the  work  by  assessment^  and  broad 
enough  in  its  terms  to  cnre  snoh  defects  as  a  failure  to  secure  the  cob- 
sent  of  a  majority  of  such  property  owners,  as  required  by  the  void  aet» 
and  the  inclusion  in  the  proceedings  of  the  contract  for  the  setting  of 
curbstones,  thus  legalizing  what  the  state  might  previously  have  or- 
dered, is  constitutional  and  valid. 

Johns  McOleave^  J.  M.  Swearingsny  and  O.  A.  O^Bner^  for 
the  appellant. 

D.  T.  Watson,  W,  0.  Moreland,  T.  D.  Camahan,  and  J.  H. 
Whits^  for  the  appellees. 

Per  Curiam.  The  bill  filed  in  this  case  is  similar  in  man? 
respects  to  the  one  in  Donley  v.  City  of  Pittsburgh,  147  Pa.  St 
848;  ante,  p.  738.  It  includes,  however,  the  contractors  em- 
ployed  by  the  city,  and  has  reference  to  the  grading,  paving, 
and  curbing  of  Centre  Avenue  from  Solio  Street  to  Highland 
Avenue.  It  also  avers  that  section  11  of  the  act  of  April  1« 
1868  (P.  L.  567),  required  a  petition  of  the  owners  of  a  ma- 
jority in  interest  of  property  abutting  on  the  street  before  such 
an  improvement  could  be  made  in  that  territory,  and  that  no 
such  petition  was  obtained.  It  also  avers  that,  under  the  acts 
just  referred  to,  the  city  was  precluded  from  including  in  the 
ordinance  and  contract  the  setting  of  curbstones. 

Assuming  these  objections  to  be  well  taken,  we  are  of  opin- 
ion that  the  act  of  1891  is  broad  enough  in  its  terms  to  cure 
these  defects.  The  most  that  can  be  said  is,  that  the  work 
referred  to  was  done  without  lawful  aathority,  and  this  is  the 
defect  which  the  act  was  intended  to  cure. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the  costs 
of  the  appellant,  

Statutes.  —  Rbmbdial  Leolslation:  See  note  to  Donlqr  v.  OUjf  ^  PiU§- 
htrgh,  afite,  p.  739.  Lej^islative  acts  validating  invalid  contracte  are  coa- 
■kitutioiia],  —  such  acts,  that  is  to  say,  as  go  no  further  than  to  bind  a  party 
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by  a  contract  which  he  has  attempted  to  enter  into,  bat  which  was  invalid 
by  reason  of  some  personal  inability  on  his  part  to  make  it,  or  through  ne- 
glect of  some  legal  formality,  or  in  consequence  of  some  ingredient  in  the 
oontraot  forbidden  by  la\7:  Town  o/Bellevue  v.  Peacock,  89  Ky.  495;  25  Am. 
fit.  Rep.  552;  citing  with  approval  Hasbivuck  v.  Milwaukee,  13  Wis.  37;  80 
Am.  Deo.  718.  The  same  case  shows,  also,  that  this  rale  is  not  applicable, 
«zoept  to  the  original  contracting  parties,  and  snch  others  as  may  have  sno- 
«eeded  to  their  rights  with  no  greater  equities. 


Vallo  v.  Unitbd  States  Express  Company. 

[147  Pbmnstlyamia  Statb,  404.] 

SvRBm  — Right  to  Usb  Sidbwalk  for  Bctsinkss  Purposes.  — Occupants 
of  places  of  business  upon  a  public  street  have  a  right  to  use  the  side- 
walk in  front  of  their  premises  in  receiving  and  sending  out  merchandise, 
hot  they  must  exercise  this  right  with  a  due  regard  to  the  safety  of 
pedestrians;  and  what  is  such  reasonable  length  of  time  as  such  persons 
may  allow  their  property  to  remain  upon  the  sidewalk  without  incurring 
the  charge  of  negligence  is  for  the  jury  to  decide  under  the  circum- 
stances of  each  particular  case. 

Vbguobnob— Proxtmatb  Oausb— Sudden  Peril.— When  a  person  passing 
along  a  sidewalk  in  a  city  is  so  suddenly  put  in  peril  by  seeing  a  trunk 
pitched  toward  him  from  defendant's  delivery  wagon  as  to  leave  no  tisfto 
for  oonsideration  of  the  way  of  escape,  and  under  the  circumstances  it 
Is  natural  for  him  to  instinctively  retreat  in  the  direction  of  an  obstmo- 
tion  placed  npon  the  sidewalk  by  defendant,  and 'having  his  eye  fixed 
upon  the  danger  from  which  he  is  fleeing,  he  falls  over  such  obstruction, 
the  negligent  throwing  of  the  trunk  is  the  proximate  cause  of  the  injury. 

Kbgliobnoe — SiTDDBN  Pbril  —  pROXiMATB  Causb.  — When  a  person  has 
been  put  in  sadden  peril  by  the  negligent  act  of  another,  and  in  an  in- 
stinctive effort  to  escape  from  that  peril  falls  upon  another,  the  negli- 
gent act  is  the  proximate  cause  of  the  injury,  and  it  is  immaterial  that 
under  different  circumstances  he  might  and  ought  to  have  seen  and 
avoided  the  latter  danger. 

OoVTRiBUTORT  Neqltgbnob  — When  QUESTION  FOR  JuRY.  —  When  a  per- 
son passing  along  a  sidewalk  in  a  city  observes  a  trunk  suddenly  pitched 
toward  him  from  defendant's  delivery  wagon,  and  in  seeking  to  avoid 
being  struck  by  the  flying  trunk,  moves  toward  the  center  of  the  side^ 
walk,  keeping  his  eye  on  the  trunk,  and  in  so  doing  falls  over  anotli^r 
trunk,  placed  npon  the  sidewalk  by  defendant,  thus  sustaining  injuries 
for  which  he  seeks  to  recover,  the  question  of  his  contributory  negligence 
in  the  matter  is  for  the  jury  to  determine. 

Nboliobncb  —  DuTT  OF  Pbrson  Injurbd  to  Employ  Phtsician.  —  A 
person  injured  by  the  negligence  of  another  is  not  unqualifiedly  bound 
to  engage  medical  aid  and  attendance  for  such  length  of  time  as  his  in* 
juries  make  necessary;  but  if  a  man  of  ordinary  prudence  would  hava 
engaged  such  aid  and  attendance  more  promptly  than  the  injured  pari^ 
did«  his  delay  in  this  regard  may  be  taken  into  consideration,  and  ooss* 
pensation  may  be  denied  for  damages  which  might  have  been  so  averted. 
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Trespass  for  personal  injary.    Judgment  for  plaintiff;  de- 
fendant appealed. 

Jo^n  F.  Keator  and  Charles  L.  Smyth,  for  the  appellant 

John  F,  Lewis  and  Francis  C,  Adler,  for  the  appelli 


Heydrick,  J.     The  right  of  occupants  of  places  of  business 
upon  a  public  street  to  use  the  sidewalk  in  front  of  their  prech 
ises  in  receiving  and  sending  out  merchandise  is  nut  ques- 
tioned.    But  the  law  imposes  upon  such  persons,  as  it  does 
upon  all  others  using  the  sidewalk  for  any  other  lawful  pur- 
pose, the  duty  to  exercise  their  right  with  a  due  regard  to  the 
safety  of  pedestrians,  or,  as  was  in  substance  said  by  the 
learned  trial  judge,  in  a  reasonable  manner:  CommonweaUh  t. 
Passmore,  1  Serg.  &  R.  219;   Welsh  v.  Wilson,  101  N.  Y.  2^; 
64  Am.  Rep.  698.     What  is  a  reasonable  manner  must  alwaja 
depend  upon  the  circumstances.     It  might,  and  doubtless 
would,  be  unsafe  to  leave  such   an   obstruction  as  was  de- 
scribed in  this  case  unguarded  for  a  single  moment  upon  a 
sidewalk  near  a  railway  station,  thronged  by  people  rushing  to 
and  from  trains,  while  no  inconvenience  might  be  apprehended 
from  leaving  the  same  obstruction  several  hours  upon  a  less 
frequented  street.     Hence  it  is  impossible  to  lay  down  any 
precise  rule  as  to  the  length  of  time  a  person  may  allow  his 
property  to  remain  upon  a  highway  without  incurring   tiie 
charge  of  negligence. 

But  the  negligence  of  the  defendant,  if  any  existed,  consisted 
not  alone  in  leaving  a  trunk,  or  small  iron  safe,  upon  the  side- 
walk five  minutes  more  or  less.  If  the  plaintiff  be  believed, 
he  was  passing  along  one  of  the  principal  thoroughfares  of  the 
city  of  Philadelphia  in  the  evening  of  July  6,  1889,  between 
the  center  of  the  sidewalk  and  the  curb,  and  when  he  cam* 
opposite  the  defendant's  premises,  its  servants  suddenly  pitched 
a  trunk  out  of  its  delivery  wagon  towards  him.  To  avoid  being 
struck  by  the  flying  trunk,  he  moved  towards  the  center  of  the 
sidewalk,  '*  keeping  his  eye  upon  the  trunk  while  it  was  com- 
ing," and  in  so  doing  fell  over  another  trunk,  and  thereby 
sustained  the  injuries  for  which  he  seeks  compensation. 

Whether  the  trunk  was  suddenly,  and  without  warning, 
thrown  out  of  the  delivery  wagon  at  such  time  and  in  such 
manner  as  to  imperil  the  plaintiff  was  a  controverted  question 
of  fact  which  could  be  determined  only  by  the  jury.  If  it  was 
•u  thrown,  the  defendants  were  clearly  guilty  of  negligence,  for 
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1:^0  man  may  innocently  hurl  a  projectile  across  a  highway  upon 
'vvhich  people  are  constantly  passing. 

It  18,  however,  contended,  that  inasmuch  as  the  plaintiff 
escaped  injury  from  the  trunk  thus  recklessly  thrown  from  tho 
-wagon,  the  negligence  of  the  defendant  is,  at  most,  only  the 
remote  cause  of  the  injury.    This  contention  raises  the  ques- 
tion whether  the  plaintiff  was  so  suddenly  put  in  peril  as  te 
leave  no  time  for  consideration  of  the  way  of  escape,  and 
whether,  under  the  circumstances,  it  was  natural  and  probable 
that  he  would  instinctively  retreat  in  the  direction  of  the  ob- 
struction placed  by  the  defendant  upon  the  sidewalk,  and  hav- 
ing his  eye  fixed  upon  the  danger  from  which  he  was  fleeing, 
fall  over  that  obstruction.    If  such  was  the  natural  and  prob- 
able course  of  events,  the  negligent  throwing  of  the  trunk  wai 
the  prozimaie  cause  of  the  injury:  Pittsbtirgh  Street  Ry  Co.  v. 
Taylor,  104  Pa.  St.  306;  49  Am.  Rep.  580.     But  whether  that 
natural  and  continuous  sequence  of  events  which  is  necessary 
to  fix  responsibility  for  an  injury  upon  the  author  of  a  negli- 
gent act  has  been  proved  is  ordinarily  a  question  for  a  jury: 
Milwaukee  etc.  Ry  Co.  v.  Kellogg^  94  U.  S.  469;  Ehrgott  v* 
Mayor  of  New  York,  96  N.  Y.  264;  48  Am.  Rep.  622;  and  there 
is  nothing  in  this  case  to  make  it  an  exception  to  the  general 
rule. 

Assuming,  as  we  must,  that  the  jury  found  that  by  reason 
of  the  sequence  of  events  already  mentioned,  the  negligent 
throwing  of  the  trunk  was  the  proximate  cause  of  the  plain- 
tiff's injury,  the  question  of  contributory  negligence  is  ne* 
cessarily  eliminated.  That  finding  involves  not  only  th« 
negligence  of  the  defendant,  but  a  consequent  peril,  so  sud- 
denly precipitated  upon  the  plaintiff  as  to  leave  no  time  for 
voluntary  action.  Under  such  circumstances,  it  is  believed 
no  person  has  ever  been  held  guilty  of  contributory  negligence 
because  he  did  not  choose  the  best  way  of  escape  from  the 
impending  danger.  On  the  contrary,  the  principle  to  be  ex- 
tracted from  numerous  cases  in  this  and  other  states  is,  that 
when  a  person  has  been  put  in  sudden  peril  by  the  negligent 
act  of  another,  and  in  an  instinctive  effort  to  escape  from  that 
peril  falls  upon  another,  it  is  immaterial  whether,  under  dif- 
ferent circumstances  he  might  and  ought  to  have  seen  and 
avoided  the  latter  danger.  This  being  the  settled  law,  it  it 
difficult  to  understand  why  greater  circumspection  in  the 
presence  of  a  danger  that  could  not  be  anticipated  should  be 
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required  of  a  man  having  but  one  eye  than  from  the  less  ii.v 
fortunate. 

By  its  sixth  point  the  defendant  requested  the  coart  belotf 
to  charge  the  jury  that  the  plaintiff  was  unqualifiedly  boond 
to  engage  medical  aid  and  attention  for  such  length  of  time  as 
his  injuries  made  necessary.  To  have  so  charged  would  have 
been  manifest  error.  It  would  have  required  the  plaintiff  to 
have  exercised  greater  care  in  mitigating  the  consequences  of 
an  injury  already  inflicted  than  the  law  requires  in  the  first 
instance  to  avoid  the  injury.  The  utmost  the  defendant  could 
with  propriety  have  asked  was,  that  if  a  roan  of  ordinary 
prudence  would  under  the  like  circumstances  have  engaged 
medical  aid  and  attention  more  promptly  than  the  plaintiff  did, 
his  delay  in  that  regard  should  be  taken  into  consideration, 
and  no  compensation  allowed  for  any  damages  that  might  have 
been  so  averted.  But  as  no  such  instruction  was  asked,  we 
are  not  called  upon  to  express  an  opinion  as  to  whether  it 
ought  to  have  been  given. 

The  fifth  assignment  of  error  was  not  pressed.  As  to  the 
sixth  and  seventh  assignments,  it  is  enough  to  say  that  the 
only  remedy  for  an  excessive  verdict  is  a  motion  for  a  new 
trial,  and  that  the  refusal  of  such  trial  is  not  assignable  as 
error. 

The  judgment  is  affirmed. 

Paxson,  0.  J.  (dissenting).  I  am  of  opinion  that  the  plain- 
tiff was  negligent,  and  that  the  defendant  was  not.  The  case 
was  this:  The  defendant's  employees  were  unloading  an  ex- 
press wagon  in  front  of  its  office  on  Chestnut  Street  The 
plaintiff  alleges  that  one  of  the  men  was  about  to  throw  a 
trunk  upon  the  pavement,  but  there  is  no  allegation  that  he 
was  struck  or  in  danger  of  being  struck  by  it.  While  watch- 
ing this  operation,  he  stumbled  over  a  small  express  safe 
lying  on  the  pavement  This  occurred  in  the  full  blaze  of 
an  electric  light  This  accident  was,  in  my  opinion,  plainly 
the  result  of  his  own  negligence,  and  fully  justified  the  remark 
of  a  person  who  was  passing  at  the  time:  '^That  man  would 
fall  over  a  house."  For  the  reasons  thus  briefly  stated,  I  dis- 
sent from  this  judgment. 

Highways,  Riqht  ov  Abqitino  Owner  to  Usb  of.  —  Righfe  of  owner  of 
laud  abatting  on  public  highway  to  uae  a  portion  of  highway  in  a  reasonaMo 
manner  for  special  purposes  is  not  subservient  to  the  right  of  the  traveling 
publio,  and  its  exercise  without  negligence  imposes  no  liability:  North  Mim- 
kmm  TawHthip  r.  Arnold,  119  Pa.  St  380;  4  Am.  Si.  Rep.  SSa 
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NroltokxcI'  Acts  boitb  in  ak  Ebibrobnot.  — The  law  does  not  require 
^liat  a  penoa  who  is  surprised  or  confused  by  a  sadden  danger  should  act  or 
be  judged  according  to  any  fixed  rule:  Duame  ▼.  Chicago  etc,  R'y  C<k,  72  Wis. 
^23;  7  Am.  St.  Rep.  879;  Southtoest  ImprovemerU  Co.  v.  8mUh^  85  Va.  306;  17 
Am.  St.  Rep.  59.  But  the  rule  that  a  person  in  a  position  of  danger  is  not 
responsible  for  a  mistake  of  judgment  in  getting  out  of  it»  is  subject  to  the 
<|ualiH cation  thit  he  must  have  got  into  danger  without  negligenoe  or  fault 
of  his  own:  Aiken  v,  Pennsylvania  R,  R,  Co,,  130  Pa.  St.  380;  17  Am.  St.  Rep. 
775. 

COSTRIBUTORT  NeQLIOENCK,  WHBIT  A  QUESTION  TOR  THX  JUBT. — If  the 

circuttistances  are  such  that  reasonable  minds  might  draw  different  concln* 
aionst  the  plaintiff  is  entitled  to  ffo  to  the  jury  upon  the  facts:  Afynning  t. 
Deti-oit  etc.  R.  R,  Co,,  64  Mich.  93;  8  Am.  St.  Rep.  804;  Nugent  v.  Bonton  etc 
R.  /?..  80  Me.  62;  6  Am.  St.  Rep.  161;  W^)er  v.  Kansnn  City  Cable  R*y  Co., 
100  Mo.  194;  18  Am.  St.  Rep.  541;  Adams  v.  Iron  Cliffs  Co.,  78  Mich.  271; 
IS  Am.  St  Rep.  441;  Denna  r.  Wilmington  tte.  R,  R.  Co.,  107  N.  C.  686;  22 
Am.  St.  Rep.  902,  and  note  citing  many  cases;  Roux  v.  Btodgett  etc.  Lumber 
Co.,  85  Mich.  519;  24  Am.  St.  Rep.  102;  Roddy  t.  MitsouH  Pacific  R'y  Co., 
104  Mo.  234;  24  Am.  St.  Rep.  333;  Mathews  ▼.  Cedar  Rapids,  80  Iowa,  459; 
ISO  Am.  St.  Rep.  436. 

OoNTKiBDTORT  Negliobncb — RsjEOTiON  ov  Medical  Advice.  —Where 
death  has  been  occasioned  by  negligence,  the  administrator  of  the  decedent 
<»innot  be  precluded  from  recovering,  as  a  matter  of  law,  because  he  rejected 
the  advice  of  his  physician,  and  refused  to  submit  his  limb  to  amputation, 
when  it  appears  that  the  question  of  whether  the  death  was  due  to  the  re* 
jection  of  such  advice  was  properly  submitted  to  the  jury,  and  answered  bj 
-their  verdict  in  favor  of  the  plaintiff:  SuUivan  ▼.  Tioga  I^y  Ca,  IIS  N.  Y.  ' 
^3;  8  Am.  St.  Rep.  793; 
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Mabteb  and  Sbbtant  —  Risks  Assumed  bt  Servant.  ^  An  employee 
will  be  deemed  to  have  assnmed  all  risks  naturally  and  reasonably  iih 
oident  to  hia  employment,  and  to  have  notice  of  all  risks  which,  to  a 
person  of  his  experience  and  understanding,  are,  or  ought  to  be,  open 
and  obvious. 

Master  and  Servant  —  Risks  of  Employment  —  Fumes  ov  Nitbio  Aoid. 
—  There  is  nothing  in  the  employment  of  a  common  laborer  that  pre- 
supposes any  scientific  knowledge  of  the  property  of  acids,  or  that 
poisonous  fumes  are  likely  to  be  evolved  in  a  manufacturing  process  in 
which  nitric  aoid  is  used,  although  such  fumes  are  perceptible  to  the 
tenses.  Hence  it  is  not  presumed  that  such  laborer  either  possesses  or 
professes  such  knowledge,  and  without  some  such  previous  knowledge, 
the  danger  from  exposure  to  such  fumes  is  not  open  and  obvious,  and 
such  laborer  cannot  be  deemed  to  have  assumed  such  risk,  unknown  to 
him,  though  naturally  and  reasonably  incident  to  his  employment. 

MAS1T.K  AND  Srrvant  — Duty  of  Master  to  Proyidb  fob  and  Wabn 
Servant.  —  Aik  employer  is  l)ound  to  exercise  reasonable  precantioB 
•geinst  injury  to  his  employees^  while  in  his  etrYioe  and  obeying  hie 
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orderib  He  mast  provide  saitable  instruments  and  means  wzlli  vfei^ 
to  carry  on  the  bnsiness  which  he  sets  them  to  do^  and  most  vara  them 
of  all  dangers  to  which  they  will  be  exposed  in  the  eoarse  of  the^  ca- 
ployment,  except  those  which  the  employee  may  be  deemed  to  have 
foreseen  as  necessarily  incidental  to  his  employ  men  t^  or  ^hii^  may  fas 
open  and  obvious  to  a  person  of  Iiis  experience  and  understandiog,  er 
such  as  the  employer  cannot  be  deemed  to  have  foreseen. 

Master  and  Servant.  —  Employer  will  bb-Prbsumbd  to  bs  Fakiuai 
WITH  Dangers,  latent  as  well  as  patent,  ordinarily  accompanyiag  tfat 
business  in  which  he  is  engaged. 

Master  and  Servant  —  Risk  or  Emplotmkkt  —  Kegligkscb»  wnn 
Question  or  Fact.  —  When,  in  an  action  to  recover  for  injuries  sc^ 
taiued  by  inhaling  fumes  of  nitric  acid,  the  proof  shows  that  plaintiif 
was  employed  as  an  outside  common  laborer,  but  was  ordered  by  hii 
employer  to  do  inside  work  in  connection  with  s  manufacturing  prooesi 
in  which  nitric  acid  was  used,  evolving  poisonous  fumes,  of  vhioh  defend 
ant  had  knowledge  and  had  warned  other  workmen,  bnt  the  evidence  ii 
conflicting  as  to  whether  or  not  plaintiflf 's  injury  could  have  been 
by  such  fumes,  and  as  to  whether  or  not  he  knew  or  had  been 
that  they  were  dangerous,  the  question  of  negligenoep  both  oo  the  pari 
of  plain tifif  and  defendant,  should  be  submitted  to  the  jury  for  deto^ 
mination.  » 

Master  and  Servant  —  Risks  or  Emplotmbnt.  —  When  a  servanl;  sa» 
pecting  a  danger  not  necessarily  incident  to  his  employment^  eomplainf 
thereof  to  his  master,  who  assures  him  that  he  is  in  no  danger,  he  has  a 
right  to  rely  upon  that  assurance;  and  if  he  is  subsequently  injured  by 
the  danger  complained  of,  he  cannot  be  deemed  to  be  gnilty  of  eontrilN 
ntory  negligence. 

Silas  W.  Pettit  and  John  R,  Ready  for  the  appellant. 

John  0.  Johnson^  Lincoln  L.  Eyre^  and  B.  F.  HugheSf  for  Um 

appellee. 

Hbydrick,  J.  The  several  assignments  of  error  in  this  casei 
except  the  fourth,  raise  the  question  whether  there  was  anj 
evidence  which  ought  to  have  been  submitted  to  the  jury. 

According  to  the  appellant's  statement,  it  is  engaged  in  the 
manufacture  of  a  dye-stuff  called  dinitro-benzole,  which  is  made 
by  putting  liquid  nitro-benzole  into  a  receiver,  and  pouring 
nitric  acid  and  sulphuric  acid  into  it  and  mixing  them,  in 
which  process  heat  is  produced  by  chemical  action.  The  liquid 
is  then  allowed  to  cool,  when  the  dinitro-benzole  settles  to  the 
bottom,  and  is  separated  from  the  acids  as  far  as  practicable- 
and  then  subjected  to  another  process  in  which  heat  ia  mechan- 
ically  applied. 

The  testimony  on  the  part  of  the  plaintiff,  if  believed, 
showed  that  he  was  a  common  laborer;  that  he  had  been  em- 
ployed by  the  defendant  occasionally,  prior  to  the  injury  com- 
plained of,  to  do  such  work,  outside  of  the  establishment,  as 
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unloading  boats,  hauling  barrels,  and  digging;  that  on  tho 

29th  of  August,  1889,  he  was  re-employed  and  set  to  work  at 

some  common  labor  as  before,  but  soon  after  ordered  to  do 

Bome  work  in  connection  with  the  process  of  making  dinitro- 

benzole;  that  poisonous  fumes  were  evolved  by  that  process, 

which  he  inhaled;   that,  experiencing  discomfort  therefrom, 

be  left  the  work,  declaring  that  he  "could  not  stand  it";  that 

the  defendant's  superintendent  assured  him  that  the  fumes 

would  not  hurt  him,  and  ordered  him  to  return  to  his  work; 

that,  relying  upon  the  superintendent's  assurance,  he  obeyed 

his  order,  but  in  a  few  hours  became  so  sick   that  he  was 

obliged  to  go  home,  and  was  thereafter  under  a  physician's  care 

several  months;  and  that  he  had  no  previous  knowledge  of 

the  dangers  to  which  he  was  exposed,  and  was  not  warned  of 

them  by  his  employer.     The  testimony  of  his  physician,  as 

well  as  that  of  three  experts  called  by  him,  strongly  tended 

to  show  that  his  sickness  was  the  result  of  inhaling  the  fumes 

evolved  in  the  manufacture  of  dinitro-benzole.    There  was  also 

testimony  tending  to  show  that  the  defendant  knew  that  these 

fumes  were  poisonous,  and  had  previously  so  warned  at  least 

one  other  workman. 

It  is  a  well-settled  rule  of  law  that  an  employee  will  be 
deemed  to  have  assumed  all  the  risks  naturally  and  reason- 
ably incident  to  his  employment,  and  to  have  notice  of  all 
risks  which,  to  a  person  of  his  experience  and  understanding^ 
are,  or  ought  to  be,  open  and  obvious.  This  is  a  reasonable 
rule;  for  when  a  man  seeks  employment  in  any  particular 
department  of  either  industrial  or  intellectual  activity,  he 
thereby  represents  himself  to  be  qualified  by  the  necessary 
experience  or  learning,  as  the  case  may  be,  for  the  performance 
of  the  duties  which  he  proposes  to  assume,  and  such  experience 
or  learning  necessarily  brings  a  knowledge  of  the  ordinary 
risks  of  the  employment.  Thus  one  who  holds  himself  out  as 
a  physician  is  deemed  to  thereby  represent  that  he  possesses 
such  learning  and  skill  as  to  reasonably  qualify  him  for  the 
duties  of  his  profession;  and  that  learning  will  teach  him  the 
danger  of  exposure  to  contagious  and  infectious  diseases.  But 
when  the  reason  of  the  rule  fails,  the  rule  itself  ceases  to  have 
any  application.  And,  therefore,  while  the  physician  would  have 
no  ground  of  complaint  if  his  health  should  be  permanenlly 
impaired  by  reason  of  exposure,  at  tiie  call  of  a  patient,  to  a 
contagious  or  infectious  disease,  he  n)ight  recover  damages 
for  the  aligheet  injury  Buffered  in  consequence  of  a  defect  in 
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the  floor  of  the  house  which  he  waa  invited  to  enter,  nnknowa 
t(>  him,  but  which  was  known,  or  ought  to  have  been  known,  10 
his  patron;  and  this  because  there  is  nothing  in  the  science 
of  medicine,  in  which  he  professes  to  be  learned,  to  affect  him 
with  notice  of  the  latter  danger.  Neither  is  there  anything  in 
tlie  employment  of  a  common  laborer  that  presupposes  any 
scientific  knowledge,  such  as  a  knowledge  of  the  properties  of 
acids,  or  that  poisonous  fumes  are  likely  to  be  evolved  in  a 
manufacturing  process  in  which  nitric  acid  is  used;  and  for 
that  reason  the  law  does  not  presume  that  such  laborer  either 
possesses  or  professes  such  knowledge.  And  although  some 
of  the  work  required  to  be  done  in  the  manufacture  of  dinitro- 
benzole  may  be  mere  drudgery,  it  cannot  be  said  to  be  of  such 
ordinary  character  in  its  surroundings  as  to  justify  a  pre- 
sumption that  a  common  laborer  has,  by  experience,  acquired 
a  knowledge  of  its  attendant  dangers.  Without  some  such 
previous  knowledge,  either  scientific  or  experimental,  the  dan- 
gers, if  any  there  be,  of  exposure  to  the  fumes  of  nitric  acid 
would  not  be  open  and  obvious,  and  the  laborer  could  not 
with  propriety  be  deemed  to  have  assumed  such  risks,  un- 
known to  him,  as  are  naturally  and  reasonably  incident  to  his 
employment:  Rumviell  v.  Dilworth^  111  Pa.  St.  343. 

On  the  other  hand,  it  is  equally  well  settled  that  an  em- 
ployer is  bound  to  exercise  reasonable  precaution  against 
injury  to  his  employees  while  they  are  in  his  servioe  and 
obeying  his  orders.  Not  only  must  he  provide  suitable  im- 
plements and  means  with  which  to  carry  on  the  business 
which  he  sets  them  to  do,  but  he  must  warn  them  of  all  the 
dangers  to  which  they  will  be  exposed  in  the  course  of  their 
employment,  except  those  which  the  employee  may  be  deemed 
to  have  foreseen  as  necessarily  incidental  to  the  employment 
in  which  he  engages,  or  which  may  be  open  and  obvious  to  a 
person  of  his  experience  and  understanding,  and  except,  alsof 
such  as  the  employer  cannot  be  deemed  to  have  foreseen. 
And  the  employer  will  be  presumed  to  be  familiar  with  the 
dangers,  latent  as  well  as  patent,  ordinarily  accompanying 
the  business  in  which  he  is  engaged.  Authorities  upon  these 
points  may  be  found  in  great  abundance  in  the  notes  to  sec- 
tions 185-203  of  Shearman  and  Redfield  on  Negligence. 

Keeping  these  principles  in  mind,  it  will  be  seen  that 
the  learned  court  below  could  not  have  given  binding  in- 
structions to  the  jury  to  find  for  the  defendant  without  com- 
mitting grave  error.     There  was  testimony  of   witnesses. 
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apparently  entitled  to  the  highest  respect,  tending  to  show,  on 
the  one  band,  that  t!ie  fumes  of  nitric  acid  are  poisonous,  and 
on  thfi  other  hand,  that  they  are  not.  That  the  question  thus 
raised  was,  if  material,  properly  submitted  to  the  jury  cannot 
be  doubted.  That  it  was  material  is  shown  by  the  sharpness 
of  the  contention  over  it;  for  if  learned  gentlemen  who  have 
ninde  it  the  subject  of  special  study  and  investigation  cannot 
agree  whether  it  be  injurious  to  the  human  system  to  inhale 
Buch  fumes,  it  cannot  be  that  the  danger  of  exposure  to  then) 
is  so  open  and  obvious  to  a  common  laborer  that  he  should  be 
deemed  to  have  voluntarily  assumed  the  risk  as  one  incident 
to  his  employment.  There  was  also  evidence,  possibly  open 
to  criticism,  but  which  could  not  be  withheld  from  the  jury^ 
tending  to  show  that  the  defendant  had  knowledge  of  the 
dangerous  character  of  the  nitric  acid  fumes. 

The  evidence  of  contributory  negligence  coming  from  the 
plaintiff  was  not  sufficient  to  justify  the  court  in  directing  a 
verdict  against  him.  It  does  not  appear  that  when  he  quit 
work,  saying,  '^  I  can't  stand  this,"  he  knew,  or  had  reason 
to  believe,  that  the  fumes  would  do  him  permanent  injury. 
When  the  superintendent  assured  him  that  they  would  not 
hurt  him,  he  had  a  right  to  rely  on  that  assurance,  and  return 
to  his  work:  Patterson  v,  Pittsburg  etc,  R.  R,  Co.,  76  Pa.  St. 
393.  In  Beittenmiller  v.  Bergner  etc.  Brewing  Co.^  22  Week. 
Not.  Cas.  33,  upon  which  the  defendant  relies,  the  plaintiff 
knew  the  danger  to  which  he  was  exposed;  he  had  tested  it, 
and  retreated  from  it.  The  superintendent  did  not  tell  him 
that  ammonia  would  not  hurt  him,  but,  when  directing  him 
to  return  to  work,  impliedly  admitted  the  danger,  by  saying 
that  the  ammonia  was  not  then  so  bad.  The  statement  was 
not  true,  and  the  moment  the  plaintiff  entered  the  room,  that 
fact  must  have  been  so  obvious  that  it  could  not  escape  the 
attention  of  the  dullest  person,  and  therefore  when  he  con- 
tinued his  work  he  assumed  the  risk. 

The  fact  that  the  fumes  of  nitric  acid  may  be  perceptible  to 
the  senses  is  conclusive  of  nothing.  The  court  could  not  say, 
as  matter  of  law,  that  every  odor  is  a  warning  of  danger. 

The  judgment  is  affirmed. 


Mastxr  and  Servant — Asstjmftion  or  Risks  bt  Skrvant. — A 
vaat  of  sufficient  age  and  intelligence  to  anderstand  the  nature  of  the  risks 
to  whieh  he  is  exposed  assames,  for  oompensation,  the  natural,  ordinary, 
and  apparent  risks  and  perils  inoident  to  the  employment:  Wormell  ▼.  Maim 
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Oenhnl  R.  R.  Co.,  79  Me.  397;  1  A.in.  St.  Rep.  321;  and  also  snch  other  ritki 
«•  become  apparent  by  ordinary  observation:  Keam  ▼.  DeiroU  etc.  RoiBa§ 
MiUn,  66  Mioh.  277;  U  Am.  St  Rep.  492.  Unasoal  and  nnreaaonable  risks 
are  not  assumed,  unless  open  aud  visible,  and  known  to  and  oomprel^ded 
by  the  employee:  Nadau  v.  WluU  River  L.  Co,^  76  Wis.  120;  20  Am.  St 
Rep.  29;  and  where  the  da  i^er  to  be  avoided  requires  a  knowledge  of  seies- 
tific  facts,  or  is  the  result  of  well-known  chemical  oombinationa  among  well- 
educated  men,  and  the  danger  is  known  to  the  employer,  or  should  be  known 
by  him,  the  employer  will  be  responsible  to  the  servant  for  an  iajury  result* 
ing  therefrom,  if  he  neglects  to  notify  the  servant  thereof:  Smith  v.  /'eats- 
•fifar  Car  Works,  60  Mich.  501 ;  1  Am.  St.  Rep.  642.  As  to  the  effect  of  the 
master's  promise  to  remove  the  source  of  danger  upon  the  servant's  right  to 
recover,  see  extended  note  to  OulfHe,  R*j/  Oou  ▼.  Brentford,  23  Am.  St  Bep. 
3S5-3&. 

Master  and  Servant — Duty  ov  Master  to  Wabk  Ssktantof  Dav- 
«ER.  —  Master  mu it  notify  servant  of  special  risks,  in  the  employment  of 
which  the  latter  it  not  cognizant,  or  which  are  not  patent;  and  on  failure  of 
such  notice,  the  servant*  exercising  due  oare  and  reoeiving  injury,  is  entitled 
to  recover,  when  the  master  knew,  or  ought  to  have  known,  of  such  risks: 
fFormf// V.  Maine  Central  R,  R.  Co.,  79  Me.  897;  1  Am.  St  Rep.  821 ;  unless  the 
•danger  is  so  apparent  that  the  servant  will  be  bound  to  take  notioe  of  it:  Louii' 
vUU  etc,  R'y  Co.  v.  Wri^jht,  1 15  Ind.  878;  7  Am.  St  Rep.  432;  Myhan  v.  Lonidam 
<U.  Co,y  41  La.  Ann.  964;  17  Am.  St  Rep.  436.  This  obligation  iaespeeiaUj 
incumbent  on  the  master,  when  the  servant  is  inexperienced:  Smitkr.  Pemn- 
4ular  Car  Works.  60  Mich.  501;  1  Am.  St  Rep.  642;  Ro8$y.  Walker.  139  Pa.  St 
42;  23  Am.  St  Rep.  160;  GaUs  v.  StaU,  128  N.  Y.  221;  as,  for  example,  where 
mn  employee,  who  has  previously  been  acting  in  the  capacity  of  a  common 
laborer,  is  put  in  charge  of  dangerous  machinery:  Braml  Block  etc  Co.  v.  Ot{f' 
neff,  119  Ind.  455;  12  Am.  St  Rep.  422.  See,  generally,  notes  to  SmUkr. 
Peninsular  Car  Works,  I  Am.  St  Rep.  HS-WK  wd  McDonald  v.  Chicago  da, 
R*y  Co,,  16  Am.  St  Rep.  715-717. 

M ASTIR  AND  Servant — Right  ov  Srevant  to  Rblt  on  Bxiroub  or 
-Care  bt  Master.  —  A  servant  has  a  right  to  rely  on  the  judgment  end 
discretion  of  his  master,  and  to  assume  that  he  will  fully  perform  his  dntj 
towards  him:  LiUle  Rock  etc  R*p  Co.  v.  LevereUt  48  Ark.  833;  3  Am.  St  Bep^ 
1230;  Faren  ▼.  SeUert,  39  La.  Ann.  1011;  4  Am.  St  Re^  258;  Mfhem  ▼• 
Louisiana  etc  Cc,  41  La.  Ann.  964;  17  Am.  St  Rep.  436^  He  need  not  set 
up  his  own  judgment  against  that  of  his  superiors,  but  may  rely  upon 
their  advice,  and  still  more  upon  their  orders,  notwithstanding  many  nus- 
givings  of  his  own:  HarrUon  ▼.  DeiroU  etc  R.  R.  Oc^  70  Mich.  409;  19 
Am.  St  Rep.  180.  See  also  the  extended  note  on  this  subjeot  whieh  is  sp> 
|>onded  to  Shortd  v.  St.  Jotepk,  84  Am.  8t  Bop.  890-821 
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Gbbman-Ambbioan  Title  and  Trust  Company  v. 

Shalloross. 

[147  PSNNSYLVANIA  BTATB,  486.] 

JuDOBffsirr  IN  EQtrrrABLB  Eibctubnt  is  Gonolitsivs  not  only  as  to  the 
title  of  the  laad  ia  salt*  bat  it  has  all  the  ooaolosiveness  of  a  decree  in 
chancery  as  to  every  other  matter  litigated  ia  that  aotioo. 

JuDQMBNT  —  EvxDBNOB  TO  Show  What  WAS  LiTiOATSD.  — When  the  record 
of  a  jaclgmeat  ia  equitable  ejectment  ia  general,  extrinsic  evidence  is  ad* 
missible  to  prove  what  particular  matters  were  litigated. 

JinmiCKNT  IN  Equitablb  Ejvothknt — Etidkhob  as  to  Matters  Lm- 
QATXD.  —  On  the  trial  of  a  bill  in  equity  to  oompel  the  satisfaction  of  a 
mortgage  and  judgment  and  the  extinguishment  of  ground-rent,  ex* 
trinsio  evidence  is  admisuble  to  prove  that  in  a  prior  action  of  equitable 
ejectment  betwoea  the  same  parties  the  defendant  was  giveo  credit  for 
such  mortgage,  judgment,  aad  ground-rent,  if  the  judgment  therein  is 
■o  general  as  not  to  show  what  particular  matters  were  litigated. 
JoRisDionoN  TO  GoMPBL  Satisfaotion  ov  Mobtgaqb.  —  In  an  action  of 
equitable  ejectment,  the  comnoa-law  side  of  the  court  has  no  jurisdic- 
tion to  compel  the  defendant  therein  to  satisfy  a  mortgage  for  which  he 
has  received  credit.     The  only  remedy  is  by  bill  in  equity. 

Bill  in  equity  by  the  German-American  Title  and  Trust 
Company,  as  committee  of  P.  Mawhinney,  against  Ida  V.  Shall- 
cross and  Lewis  Stover,  executors  of  Lewis  Shallcross,  to  com- 
pel the  satisfaction  of  certain  mortgages  and  a  judgment,  and 
extinguishment  of   ground-rents.     Mawhinney's    land   was 
about  to  be  sold  at  sheriff's  sale  to  satisfy  a  judgment  against 
him,  when  Lewis  Shallcross  advised  him  to  let  the  sale  go  on, 
promising  to  purchase  the  property  for  him.     This  Shallcross 
did,  thus  obtaining  the  legal  title  for  a  nominal  sum.     Ma- 
whinney also  executed  certain  mortgages  on  the  land  to  Shall- 
cross, who  also  held  assignments  for  the  ground-rents  thereon. 
Mawhinney  then  brought  an  action  of  equitable  ejectment 
against  Shallcross  for  the  land,  and  recovered  a  verdict  and 
judgment,  conditioned  that  he  pay  to  the  latter  the  sum  of 
12.293.02.     He  paid  Shallcross  the  amount  of  such  verdict, 
and  Wiis  put  into  possession  of  the  land,  but  Shallcross  re- 
fused to  satisfy  the  judgment  and  mortgages  of  record,  or  to 
extinguish  the  ground-rents,  and  threatened  to  proceed  upon 
the  same  and  enforce  payment  thereof.     Hence  this  bill,  pray- 
ing that  defendants  be  restrained  from  transferring  said  mort- 
B^g^s,  ground-rents,  and  judgment,  and  from  maintaining  any 
proceeding  thereunder,  and  for  a  decree  ordering  defendants 
to  satisfy  said  judgment  and  mortgages  of  record,  and  execute 
deeds  of  extinguishment   for  said   ground-rents.     Bill  duh 
missed.    Plaintiff  appealed. 
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Wittiam  H.  Staale^  for  the  appellant. 
Lewis  Stovety  for  the  appellees. 

Hbydrick,  J.    At  a  very  early  date  resort  was  had,  ia 
Pennsylvania,  to  the  action  of  ejectment  as  a  remedy  for  the 
enforcement  of  equitable  rights  in  respect  to  real  estate.     This 
was  a  necessity,  as  has  been  frequently  said,  growing  oot  of  llie 
want  of  a  court  of  chancery,  or  the  possession  by  the  common- 
law  courts  of  such  equitable  jurisdiction  as  has  since  been  ooo- 
ferred  upon  them.     But  although  it  was  broadly  declared  in 
Peebles  v.  Reading^  8  Serg.  &  R.  484,  that  wherever  chancery 
would  execute  a  trust  or  decree  a  conveyance,  the  courts  of 
this  state,  by  the  instrumentality  of  a  jury,  would  direct  a 
recovery  in  ejectment,  it  was  not  until  the  announcement  of 
the  judgment  in  Seitzinger  v.  Ridgway,  9  Watts,  496,  that  th« 
true  character  of  the  action  when  employed  as  an  equitabls 
remedy  was  fully  understood.    The  point  actually  decided  in 
the  latter  case  was,  that  one  verdict  and  judgment  in  an 
equitable  ejectment  was  conclusive  as  to  the  title,  but  the 
reasoning  upon  which  that  decision  was  based  proved  that 
such  judgment  has  all  the  conclusiveness  of  a  decree  in  chan- 
cery as  to  every  other  matter  litigated.    This  is  a  legitimate 
result  of  the  substitution  of  the  common-law  action  for  a  bill 
in  equity. 

Now,  if  Francis  Mawhinney,  instead  of  bringing  his  action 
of  ejectment  in  the  common  pleas  No.  1  of  Philadelphia,  bad 
filed  a  bill  in  equity,  averring  that  when  his  property  was 
about  to  be  sold  by  the  sheriff  he  applied  to  Shallcroes  for 
counsel  and  assistance;  that  Shallcross  advised  him  to  let 
the  sale  go  on,  and  promised  to  purchase  the  property  for  him; 
that,  relying  upon  such  advice  and  promise,  he  made  no  fui^ 
ther  effort  to  save  it,  but  permitted  Shallcross  to  obtain  the 
legal  title  for  a  nominal  sum;  and  that  the  rents  and  profita 
had  reimbursed  Shallcross  for  his  outlay  and  trouble;  and  if 
the  latter  had  answered,  admitting  all  the  averments  of  the  bill, 
except  that  he  had  been  fully  reimbursed,  and  averring  that  he 
had  paid  out  in  ease  of  the  estate  moneys  in  excess  of  the  rents 
received, — it  cannot  be  doubted  that  it  would  have  been  de- 
creed, among  other  things,  that  an  account  be  taken  of  the  rents 
so  received,  and  of  the  moneys  so  paid  out,  and  that  the  balance, 
whichever  way  it  might  have  been  found,*  would  have  been  de- 
creed to  be  paid  by  the  party  against  whom  it  was  found  to 
the  other.    And  it  is  as  little  to  be  doubted  that  the  decree 
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so  made  would  have  been  alike  conclusive  as  to  the  rentu  re* 
ceived  and  as  to  amounts  paid  out  in  ease  of  the  estate,  so  that 
neither  party  could  in  any  future  action  call  the  other  to  ac- 
count in  respect  to  any  of  the  matters  so  adjudicated.    To 
state  this  proposition  is  to  call  to  mind  the  rule  tersely  ex- 
preBsed  by  Chief  Justice  De  Grey  in  DxichesB  of  Kingstan^i 
Casej  2  Smith's  Lead.  Gas.  784,  in  respect  to  the  conclusive- 
ness of  judgments  as  evidence,  because  the  decree  as  to  the 
balance  would  have  been  directly  upon  the  amount  of  rents 
received  and  the  amount  of  money  paid  out    And  it  could 
not  have  affected  the  conclusiveness  of  the  decree  in  this  re- 
spect if  the  defendant  had  ineffectually  denied  the  trust,  to 
enforce  which  the  suit  was  brought,  and  at  the  same  time 
averred  the  expenditure  of  money  for  the  benefit  of  the  estate. 
Such  denial  might  have  cost  him  the  loss  of  credit  for  all 
betterments,  at  least,  if  the  oause  had  been  decided  by  a 
chancellor  less  benevolent  than  the  learned  judge  before  whom 
the  ejectment  was  tried,  as  may  be  inferred  from  Bleakley^$ 
Appeal f  66  Pa.  St  187;  a  j&rtwri  it  oould  not  have  put  him  in 
a  better  position  in  respect  to  the  matters  litigated  than  he 
would  have  occupied  if  he  had  frankly  admitted  the  trust 

Now,  what  might  have  been  done  in  the  equity  side  of  the 
court  is  precisely  what  was  accomplished  by  the  action  of 
ejectment.    The  record  does  not  indeed  show  that  the  sum 
adjudged  to  be  paid  by  the  plaintiff  to  the  defendant  as  a  con- 
dition precedent  to  the  recovery  of  the  land  was  the  result  of 
an  accounting  in  respect  to  the  rents  received  and  disburse- 
ments made  by  the  defendant,  as  it  would  have  shown  if  the 
proceeding  had  been  by  bill  in  equity.    But  this  is  immaterial; 
for  whenever  a  record  is  general,  —  that  is  to  say,  when  it  does 
not  show  what  particular  matters  were  litigated,  —  it  is  compe- 
tent to  show  by  extrinsic  evidence  what  those  matters  were: 
MeyerB  v.  Hill,  46  Pa.  St.  9;  Trefiz  v.  PitU,  74  Pa.  St.  843. 
This  was  done  in  the  present  case,  and  the  master  found  that 
the  defendant  gave  in  evidence,  at  the  trial  of  the  ejectment, 
the  several  bonds,  mortgages,  and  ground  rents  which  are  the 
subject  of  the  present  controversy  "for  the  purpose  of  receiv- 
ing credit  therefor  in  the  amount  of  the  conditional  verdict  in 
case  the  jury  should  decide  the  main  issue  in  favor  of  the 
plaintiff."     He  could  not  have  found  otherwise  from  the  evi- 
dence before  him.    The  testimony  of  Judge  Biddle,  before 
whom  the  cause  was  tried,  of  Mr.  Dougherty,  who  was  counsel 

for  the  plaintiff,  of  the  plaintiff's  son,  and  of  several  of  the 
Am.  SK  aar..  Vob  xxx— « 
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jurors,  and  the  etenographic  report  of  the  former  trial,  fom 
beyond  controversy  that  the  defendant  not  only  ga^e  ikam 
bonds,  mortgages,  and  ground-rents  in  evidence,  but  that ba 
presented  to,  and  under  the  direction  of  the  court  sent  Got 
with,  the  jury  a  ^  statement  of  the  cost  of  the  properties,"  i& 
wliich  the  mortgages  and  ground-rents  were  included,  along 
with  such  other  items  as  purchase-money  paid  to  the  sheriff, 
taxes,  and  improvements,  and  that  the  trial  judge  instmeted 
the  jury  that  they  should  give  the  defendant  credit  for  the 
different  sums  included  therein,  if  they  found  for  the  plaintiff 
as  to  the  land.     The  jury  having  found  ''for  the  plaintiff  oo 
his  tendering  to  Shallcross  the  sum  of  $2,293.02/'  it  is  further 
significant  of  what  was  thereby  adjudicated  that  there  does 
not  appear  to  have  been  any  evidence  to  justify  the  conditioc 
annexed  to  the  verdict,  except  the  statement  referred  to,  and 
the  evidence  by  which  it  was  verified;  that  no  distinction  was 
made  in  the  statement  or  charge  of  the  court  between  the 
mortgages  and  ground-rents,  and  the  other  items  of  ''  the  cost 
of  the  properties";  and  that  when  the  defendant  offered w 
evidence  an  assignment  to  himself  of  the  ground-rents,  he  ex- 
pressly offered  it  as  ''an  extinguishment"  of  the  ground-rent 
The  conclusion  is  therefore  irresistible,  that   the    defendant 
elected  to  treat  the  ground-rents  and  mortgages  as  merged  in 
the  legal  estate  acquired  by  him  at  the  sheriff's  sale,  and 
claim  the  money  invested  in  them  as  so  much  money  paid 
out  by  him  in  ease  of  the  estate  which  he  would  be  entitled  to 
recover  before  he  should  be  required  to  restore  possession  to 
his  cestui  que  trust.    The  verdict  and  judgment  in  the  action 
of  ejectment  must  therefore  be  treated  as  an  adjudication  that 
the  ground-rents  and  mortgages  were  merged,  and  that  there 
was  due  to  the  defendant  from   the  plaintiff  the  sum  of 
$2,293.02  as  the  result  of  an  accounting  in  respect  to  the 
rents  received  and  the  several  items  contained  in  the  plain- 
tiff's "  statement  of  the  cost  of  the  properties."     The  plaintiff 
having  paid  that  sum,  it  was  the  duty  of  the  defendant  to 
satisfy  the  mortgages  of  record,  and  execute  and  deliver  deeds 
of  extinguishment  of  the  ground-rents.     But  the  common-law 
side  of  the  court  has  no  appropriate  process  by  which  it  can 
enforce  such  duty,  and  hence  the  discharge  of  the  rule  granted 
in  the  ejectment  suit  for  that  purpose  was  conclusive  of  noth- 
ing.    This  bill  was  the  proper  remedy:    Treftz  v.  King,  74 
Pa.  St.  350. 
The  liability  of  the  defendant  to  account  in  this  suit  for  the 
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rents  received  by  him  subsequent  to  the  trial  of  the  ejectment 
not  being  controyerted,  the  finding  of  the  master  upon  that 
brunch  of  the  case  requires  no  discussion. 

The  decree  of  the  court  below  is  reversed,  at  the  costs  of  the 
appellee;  the  bill  of  the  plaintiff  is  reinstated,  and  the  record 
is  remitted,  with  instructions  to  the  court  below  to  enter  a 
decree  granting  the  relief  recommended  by  the  master. 


JuDOMBNT,  C0NCLUSIVEMB3S  ov.  —  Before  a  judgmeat  in  one  actioii  oaa 
operate  as  a  bar  to  another,  it  mast  appear  by  the  record  or  by  eztrinaio  evi- 
_deno6  that  the  precise  qaeation  inToWed  in  the  second  aotion  was  raised  and 
'determined  in  the  first:  BeU  v.  Merrifield,  109  K.  T.  202;  4  Am.  St.  Rep. 
436.  When  a  judgment  is  used  in  pleading  as  a  technical  estoppel,  or  is  re> 
lied  on  by  way  of  eyidenoe  as  conclusive  per  te.  It  most  appear  by  the  record 
of  the  prior  sait,  or  by  evidence  aUunde  consistent  therewith,  that  it  was  be- 
tween the  same  parties,  and  that  the  particular  controversy  sought  to  be 
concluded  was  necessarily  tried  and  determined:  Haine$  v.  FUnn^  26  Neb. 
380;  18  Am.  Sk  Bep.  785.  A  judgment  is  conclusive,  not  only  as  to  the  sub- 
ject-matter of  the  suit,  but  as  to  all  other  suits,  which,  though  concerning 
other  subject-matter,  involve  the  same  question  as  that  in  controversy:  Huni- 
ley  V.  Hi^i,  69  Conn.  102;  21  Am.  Rt.  Rep.  71;  and  as  to  every  other  matter 
which  the  parties  might  have  litigated  as  incident  to  or  essentially  connected 
with  the  subject-matter  of  the  litigation,  whether  the  same,  as  a  matter  of  faot^ 
were  or  were  not  considered:  Denver  City  Irr.  etc  Co.  v.  Middaugh^  18  CSoL 
434;  13  Am.  St  Rep.  234;  Nobby  v.  Bunch,  83  Ga.  1;  20  Am.  St  Rep.  30l| 
LorUlard  v.  Clydf,  122  N.  T.  41;  19  Am.  St  Rep.  470.  Nor  is  it  necessary 
to  the  oonolusiveness  of  a  former  judgment  that  issue  should  have  been  takea 
upon  the  precise  point  controverted  in  the  second  action.  Wbatever  is  ne* 
oessarily  implied  in  the  former  decision  is,  for  the  purposes  of  estoppel, 
deemed  to  have  been  actually  decided:  Huntley  v.  Holt,  59  Conn.  102;  SI 
Am.  St  Rep.  71.  Thus  where,  in  a  former  suit»  in  which  an  issue  was 
raised  as  to  the  validity  of  a  deed  of  trust  as  a  lien  on  certain  land,  the  de* 
eree  rendered,  ascertained,  and  adjudged  the  several  specific  interests  of  the 
parties  in^uch  a  manner  as,  in  effect^  to  olimiaate  the  lien  of  the  deed  el 
trust,  the  decree  is  conclusive  as  to  the  extinguishment  of  the  lien:  Nave  v. 
Adftms,  107  Mo.  414;  28  Am.  St  Rep.  421.  As  to  the  conclusiveness  of  m 
Judgment  in  ejectment,  see  note  to  Caperton  v.  Sdunidt,  85  Am.  Dee.  208-211. 

JuvoMBNTS,  Pabol  Bvidsiiob  AS  TO.  — Parol  evidence  is  admissible^ 
when  a  Jadgaont  is  general,  to  show  what  has  been  tried  and  determined 
thereby:  JBMB  v.  Taul,  2  Terg.  406;  24  Am.  Oea  498;  Warwick  v.  CTnder^ 
vjood,  3  Head,  238;  75  Am.  Dec.  767;  DoCy  v.  Brown,  4  N.  T.  71;  53  Am. 
Dec.  350;  Ifoocf  v.  Jachton,  8  Wend.  9;  22  Am.  Dec.  603;  Black  v.  Miller, 
75  Mich.  323;  BuckinjhanCn  Appeal,  60  Conn.  143.  Thus  when  a  judg- 
ment entered  upon  an  oral  agreement  to  compromise  fails  to  embody  the 
agreement,  or  to  recite  that  it  was  rendered  in  accordance  with  an  agreement^ 
parol  evidence  of  such  oral  agreement  is  admissible  in  a  suit  to  recover  dam- 
ages for  a  bresch  of  the  compromise  contract:  Bast  Line  etc,  R,  R,  Co.  v.  Scott, 
72  Tex.  70;  13  Am.  St  Rep.  758.  Where,  however,  a  decree  did  not  show 
the  facts  upon  which  it  was  based,  but  the  opinion  of  the  court  stated  them, 
it  was  held  that  the  opinion  was  inadmissible  as  not  being  ia  itseU  aTidaiMWi 
BudBingham*§  Appeal^  60  Cona.  143. 
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Madison  t;.  Pennsylvania  Bailroad  Compait. 

[117  Pbkhstltahia  Statb,  809.] 

If Auoious  Pbosioutiok  —  Want  ov  Malicb.  «—  Plaintiff  ia  maliekiBs  pn»- 
•oation  ii  not  entitled  to  recover  when  his  own  evidence  ehowe  that  Im 
arteet  was  cansed  by  the  police  alone,  and  for  the  purpoae  of  diacavetisf 
the  perpetrators  of  a  series  of  crimes  against  the  defendant^  thns  shew* 
ing  an  entire  want  of  malice  on  the  part  of  the  latter. 

Malioious  Proskcution  —  Want  of  Maliob.  —  Defendant  in  an  actioa  for 
malicious  prosecation'  is  not  liable  when  the  inference  of  maliee  diava 
from  the  presumption  of  want  of  probable  cause,  arising  from  tlie  dis- 
charge of  the  plaintiff  by  a  magistrate,  ia  disproved  by  plaintiff 'k  efi- 
dence  showing  an  entire  absence  of  malice. 

IfALioious  Prosboution  —  Infekxngb  of  Maliok  from  Waict  of  Pboba- 
BLB  Causb  —  BURDBN  OF  Proof.  —  Evidence  by  a  plaintiff  in  raalidoM 
prosecution  of  his  arrest,  and  of  his  subsequent  discharge  by  a  nagia- 
trate,  raises  a  presumption  of  want  of  probable  cauae,  from  which  sa 
inference  of  malice  may  be  drawn.  The  burden  is  then  on  the  deisnd* 
ant  to  disprove  malice,  unless  its  absence  ia  disclosed  by  the  further  ef>> 
deuce  offered  by  the  plaintiff. 

Malicious  Prosboution.  — iNrBRiNOB  of  Mauob  oannot  be  drawn,  in  sa 
action  for  malicious  prosecution,  from  mere  want  of  probable  caase^ 
when  other  circumstances  disclose  an  entire  abeence  of  malioe. 

Malicious  prosecution.  Defendant  asked  that  the  jury  be 
instructed  that, — '*7.  Under  all  the  evidence  in  the  case,  the 
verdict  should  be  for  the  defendant"  This  was  refused. 
Judgment  for  plaintiff;  defendant  appealed. 

/.  H.  Barnes  and  0,  T.  Bispham^  fixr  the  appellant. 

T.  Diehl  and  J.  A.  Scanlan^  for  the  appellee. 

Mitchell,  J.     When  the  plaintiff's  own  testinionj  was 
closed,  he  had  shown  an  arrest,  and  a  discharge  by  the  magi^ 
trate.     The  discharge  raised  a  presumption  of  want  of  proba- 
ble cause,  and  from  want  of  probable  cause  the  jury  were  at 
liberty  to  infer  malice.     But  plaintiff  had  not  yet  shown  any 
connection  of  the  defendant  with  his  arrest,  and  to  make  out 
his  case  in  that  respect,  he  called  Howell,  and  in  showing  the 
authority  of  the  defendant  for  the  prosecution,  this  witness 
also  showed  the  circumstances,  which  were  a  aeries  of  rob* 
beries  of   the  defendant's  cars  in   West    Philadelphia   for 
something  over  a  year,  the  investigation  first  started  by  the 
police  authorities  of  the  city,  reported  by  them  to  the  defend- 
ant, by  it  referred  to  the  witness  as  its  proper  officer,  and  by 
him  put  in  the  charge  of  one  of  his  subordinates  (upon  whose 
affidavit  the  arrest  whs  subsequently  made),  with  instructions 
Id  oonsult  the  defendant's  counsel,  and  to  act  with  the  city 
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thorities,  the  police  and  the  district  attorney.  The  arrest 
as  not  of  a  stranger,  totally  disconnected  with  the  circum- 
B^ances,  bat  of  an  employee  of  the  railroad,  who  had,  during 
K>art  of  the  timCi  been  engaged  upon  the  branoh  and  in  the 
business  where  the  robberies  were  taking  plaoe. 

This  was  the  case  as  it  stood  at  the  close  of  the  evidenoe 
on  behalf  of  the  plaintiff,  and,  as  already  said,  the  discharge 
V'aised  a  presumption  of  want  of  probable  cause,  from  which, 
if  it  stood  unexplained,  the  jury  would  be  at  liberty  to  infer 
vxialice.     Although  only  an  inference  from  a  presumption,  it 
is  ordinarily  enough  to  carry  the  case  to  the  jury,  and  put  on 
t.he  defendant  the  burden  of  showing  probable  cause  or  dis- 
proving malice.    But  it  was  not  alone  and   unexplained. 
The  circumstances  dearly  showed  absence  of  malice.    The 
crime  was  of  very  high  magnitude,  a  series  of  systematic  and 
organized  robberies,  involving  not  only  great  loss  of  property, 
but  suspicion  and  injury  to  the  character  of  every  employee 
on  that  branch  of  the  railroad.    The  investigation  was  begun 
by  the  police,  and  was  prosecuted  under  their  direction.    The 
public  purpose  of  discovery  of  criminals  and  vindication  of 
justice  is  apparent  on  the  face  of  the  whole  proceeding.    As 
was  said  in  Evierson  v.  Cochran^  111  Pa.  St.  622,  '^a  jury 
ought  not  to  be  permitted  to  infer  malice  from  the  mere  want 
of^  probable  cause,  when,  by  other  circumstanceSy  it  is  dis- 
proved." 

Public  policy  and  the  demands  of  public  justice  cannot 
permit  a  jury  to  punish  a  prosecutor  for  proceeding  under 
circumstances  such  as  disclosed  in  this  case.  It  is  doubtless 
a  hardship  for  plaintiff,  an  innocent  man,  to  be  subjected  to 
arrest  and  imprisonment.  But  that  is  an  inevitable  occa* 
sional  result  of  living  in  a  civilized  and  orderly  community. 
Some  concession  to  public  interests  and  some  sacrifice  of  in- 
dividual rights  are  part  of  the  foundation  on  which  society  is 
supported. 

The  evidence  on  the  part  of  the  defendant  strengthened 
and  made  conclusive  the  absence  of  malice,  besides  showing 
probable  cause,  but  we  have  not  thought  it  worth  while  to  go 
into  that  part  of  the  case.  The  plaintiff's  case  was  defective 
in  itself,  because  it  carried  with  it  an  explanation  of  the  cir- 
cumstances, which  fully  rebutted  the  inference  of  malice, 
vhich  might  have  been  drawn  from  the  discharge  unex« 
plained* 
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The  defendant's  seventh  point  should  have  been  afBrmed. 

Judgment  reversed.  


Malicious  Prosecution:  See,  generally,  notes  to  WilUarttM  t. 
14  Am.  Dec.  699-G03;  DennU  v.  Ryan,  22  Am.  Rep.  639-644;  and  Rom  t. 
Hixofif  26  Am.  St.  Rep.  127-164.    As  to  the  liability  of  corporatiooa  for  nals- 
otous  prosecution,  see  note  to  WiUiam$  t.  PUmterB^  Ins.  Co.,  34  Am.  Repu  496- 
499.    Want  of  probable  cause  in  itself  raises  a  presumption  of  malice:  Brami 
V.  tiinckma%  CS  Mich.  590;  11  Am.  St.  Rep.  37;  but  the  inference  may  ber^ 
butted  by  proof  that  the  prosecutor,  though  not  able  to  show  probable  eaas^ 
instituted  the  prosecution  under  an  honest  belief  of  plaintiff 'a  gailt^  providad 
such  belief  was  founded  on  facts  and  oircamatanoes  suffioient  to  prcMloee  in 
the  mind  of  a  prudent  and  reasonable  man  such  belief  of  plaintiff's  guilt  as 
to  repel  the  idea  that  the  prosecutor  was  actuated  by  malice:  Lwvifard  ? 
DietiHcK  86  Ala.  250;  11  Am.  St.  Rep.  37.    Nor  is  a  defendant  in  mallebBi 
prosecution  liable  as  principal,  if,  acting  on  knowledge  commnnicated  to  bim 
by  his  agent,  he  institutes  a  criminal  prosecution  in  good  faith,  with  dne  eao- 
tion,  believing  that  the  offense  has  been  committed,  and  acting  upon  grounds 
which  justify  that  belief:  Reisan  v.  Mott,  42  Minn.  49;  18  Am.  St.  Rep.  489l 
Probable  cause  consists  of  a  belief  in  the  facts  or  charge  alleged,  based  on  sof* 
ficient  circumstances  to  reasonably  induce  such  belief  in  the  mind  of  a  person 
ai  ordinary  prudence  in  the  same  situation:  Boegtr  v.  Langeaberg,  97  Mou 
890;  10  Am.  St.  Rep.  322.     But  malice  and  want  of  probable  cause  most 
oonjoin,  to  render  actionable  tiie  misuse  or  abuse  of  legal  process  in  the  oom- 
mou-law  or  ordinary  remedies:  Eslava  v.  Jones,  83  Ala.  139;  3  Am.  St.  B^p. 
699;  Ball  v.  Rawlfs,  9.3  Cal.  22*2;  27  Am.  St.  Rep.   174;  Cooper  v.  Hari,  147 
Pa.  St.  594;  and  the  mere  fact  that  defendant  began  the  prosecution  witboat 
knowledge  of  sufficient  facts  to  create  probable  cause  is  not  enough  to  fix  his 
liability:  Threefoot  ▼.  Nuckols,  6S  Miss.  116.     Malice  may  be  inferred  frsa 
want  of  probable  cause,  and  from  the  voluntary  dismissal  of  the  suit;  but 
such  inference  is  one  of  fact,  to  be  drawn  by  the  jury  under  proper  instrac- 
tlons:  Smith  v.  Bwrwf,  106  Ma  94;  27  Am.  St.  Rep.  929.     A  verdict  of  ac- 
quittal is  not  sufficient  evidence  of  want  of  probable  cause:  Chrani  ▼.  Dtmd^ 
3  Rob.  (La.)  17;  38  Am.  Dec.  228;  BUting  v.  TenEyct,  82  IndL  421;  42  Am. 
Rep.  605;   Williama  v.  Vanmeter,  8  Ma  339;  41  Am.   Dec.  644;  Origin  v. 
Chubb,  7  Tex.  603;  58  Am.  Dec.  85.     And  the  same  rule  holds  where  a  noik 
prosequi  has  been  entered:  Tokwn  ▼.  Polly,  I  B.  Mon.  358;  36  Am.  Dea  583; 
or  the  prosecution  abandoned:  Cockfitld  t.  Bravebcy,  2  McMnlL  270;  39  Am. 
Deo.  123.    But  a  judgment  of  a  justice  of  the  peace,  discharging  the  aocosed^ 
is  prima  facie  evidence  of  want  of  probable  .cause:  Bigelow  t.  Siddet,  80  Wist 
98;  27  Am.  St.  Rep.  25;  even  though  there  may  be  testimony  tending  t» 
show  that  the  justice  was  inclined  to  hold  the  plaintiff  to  bail,  bnt  discharged 
her  upon  her  representation  that  she  had  no  friends  and  could  not  give  bail» 
tad  upon  her  promise  not  to  molest  the  defendant  further.     Such  a  detsfw 
mination  is  sufficient  to  enable  the  plaintiff,  upon  proof  of  the  other  rsqnisite 
facts,  to  maintain  the  action:  Robbina  v.  Rof^ina,  133  N.  T.  597. 

Malicious  Prosecution.  — Bubdbk  ov  Pboovs  See  note  to  Ron  t.  ffixoHf 
26  Am.  St  Rep.  153. 
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BoYERTOWN  National  Bank  v.  Hartman. 

[147  PSNNSTLVAMIA  STATI,  568.] 
RErORMATION    OV,  VOB   MlSFAKB.  —  BVIDBNOS  SUFFIOISNT  TO   Rl- 

FORM  A  Deed  od  the  gronnd  of  mistake  most  be  clear,  precise,  and  in* 

dnbitable,  aad  of  such  weight  and  directness  as  to  establish  the  facts 

alleged  beyond  a  reasonable  doubt. 

Dbkus  —  Rbforhation  or,  for  Mistake  —  Evidbnoe  Insufficient  to  Jus- 

Tiw.  — When  a  wife's  name  is  mentioned  in  the  recitals  of  a  deed  as  a 

party  thereto,  but  she  is  neither  named  nor  referred  to  in  the  granting 

or  operative  clauses  of  the  deed,  where  the  name  of  her  husband  alone 

appears,  and  the  proof  shows  that  the  party  drawing  the  deed  was  in* 

atmcted  to  make  it  to  the  husband  and  wife  jointly,  but  a  mortgage  of 

the  same  date  recites  that  the  husband  is  the  sole  owoer  of  the  land,  the 

evidence  is  not  sufficiently  dear  and  certain  to  reform  the  deed  on  the 

ground  that  the  name  of  the  wife  was  omitted  therefrom  by  mistake,  and 

that  it  was  intended  to  convey  the  land  to  the  husband  and  wife  jointly. 

I>bed  to  Husband  and  Wife  Jointly.  —  When  a  conveyance  is  made  te 

husband  and  wife  jointly,  a  purchaser  of  the  husband's  interest  takes 

nothing  during  the  life  of  the  wife,  and  not  even  at  her  death,  if  the 

husband  predeceases  her. 

Action  to  recover  possession  of  real  estate.  The  opinion 
states  the  facts,  except  that  the  evidence  tended  to  show  that 
the  scrivener  who  drafted  the  deed  in  dispute  was  instructed 
to  make  both  Hartman  and  his  wife  grantees  therein,  and  that 
Hartman  executed  a  mortgage  to  the  property,  of  even  date 
with  the  deed,  in  which  he  was  recited  as  sole  owner  of  the 
land.    Judgment  for  plaintiff,  and  defendants  appealed. 

John  F,  Smith  and  Jeremiah  K,  Orant^  for  the  appellants. 

Ermentrout  and  RuJd,  for  the  appellee. 

Stbrrett,  J.    In  October,  1899,  the  land  in  controversj 

was  sold  as  the  property  of  the  defendant  John  Hartman, 

and  duly  conveyed  by  the  sheriff  to  the  plaintiff.     For  the 

purpose  of  showing  title  in  said  Hartman  at  time  of  sale, 

plaintiff  gave  in  evidence  deed  of  Jacob  Bahr  and  wife,  dated 

April  4, 1878.     It  is  conceded  that  if  John  Hartman  was  sole 

vendee  in  fee  under  that  conveyance,  plaintiff  was  entitled  to 

recover.    It  appears,  however,  from  an  inspection  of  the  deed, 

that  John  Hartman  and  Susan,  his  wife,  are  named  as  parties 

of  the  second  part  thereto,  but  in  all  the  operative  clauses  of 

the  deed  the  conveyance  is  to  *'  John  Hartman,  his  heira  and 

assigns,"  alone,  and  the  covenant  of  special  warranty  is  in 

same  form.    The  name  of  Susan  Hartman  nowhere  appears 

in  the  deed,  except  in  the  first  clause,  to  wit:  ^^This  indentnre 
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made  .  •  •  •  between  John  B.  Bahr,  of  ...  •  and  Catharine, 
his  wife,  of  the  first  part,  and  John  Hartman,  of  the  saaie 
place,  and  Susan,  his  wife,  of  the  other  part." 

On  the  face  of  the  deed,  therefore,  John  Hartman  was  the 
Fole  owner  of  the  land  when  it  was  taken  in  execution  ard 
gold  as  his  property  to  the  plaintiff.     But  the  defendants  con- 
tended that  in  point  of  fact  the  conveyance  was  to  them  as 
husband  and  wife  jointly;  that  by  a  mistake  of  the  scrivener 
the  name  of  the  wife  was  omitted  from  the  conveying  and 
other  operative  clauses  of  the  deed;  and  that  the  instrument 
should  be  reformed  so  as  to  make  it  conform  to  the  intention 
of  the  parties.     They  therefore  assumed  the  burdeu  of  mak- 
ing the  proof  necessary  to  justify  a  chancellor  in  thus  reform- 
ing the  deed.     If  they  had  succeeded  in  so  doing,  they  would 
have  established  the  fact  that  they  were  both  seised  of  the 
entirety,  each  equally  entitled  to  possession  of  the  whole,  with 
all  the  incidents  of  the  peculiar  estate  created  by  a  oonvef- 
ance  to  husband  and  wife,  one  of  which  is,  that  the  purchaser 
of  the  husband's  interest  takes  nothing  during  the  life  of  the 
wife,  and  not  even  at  her  death  if  the  husband  predeceases 
her:  Siuckey  v.  Keefe,  26  Pa.  St.  399;  Bates  v.  Seely,  46  Pa.  St 
248;  French  v.  Mehan,  66  Pa.  St  286;  McCurdy  v.  Canning, 
64  Pa.  St.  39. 

Testimony  was  introduced  by  the  defendants  for  the  pur- 
pose of  proving  that  all  parties  to  the  transaction  intended  to 
oonvey  to  John  Hartman  and  wife  jointly,  and  not  to  him 
alone;  that  by  a  mistake  of  the  scrivener  the  name  of  Mr& 
Hartman  was  omitted  from  all  the  operative  clauses  in  the 
deed,  etc.  In  view  of  this  testimony,  the  court  was  requested 
to  charge  that  the  evidence  was  too  vague  and  uncertain  to 
reform  the  deed,  and  that  the  verdict  should  be  in  favor  of 
plaintiff;  but  the  learned  judge  refused  to  so  charge,  and  sub- 
mitted the  evidence  to  the  jury,  with  instructions,  portions  of 
which  are  recited  in  the  second  specification  of  error.  The 
verdict  was  adverse  to  defendants,  and  they  now  complain 
that  the  court  erred  in  three  particulars:  — 

1.  In  construing  the  deed  of  Jacob  Bahr  and  wife,  April  4^ 
1878,  as  a  conveyance  to  John  Hartman  alone. 

This  must  refer  to  what  was  said  as  to  the  legal  effect  of 
the  deed  itself,  as  a  conveyance,  standing  alone,  and  without 
the  evidence  introduced  for  the  purpose  of  reforming  it. 
Thus  understood,  the  court  was  clearly  right.  As  we  have 
seen,  Mrs.  Hartman  is  neither  named  nor  referred  to  in  the 
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ranting  or  operative  claudes  of  the  deed.     Her  husband's 
anie  alone  appears  therein.     The  recognition  of  Mrs.  Hart- 
an  in  the  recital  of  the  parties  to  the  indenture  amounts  to 
othing,  in  view  of  the  fact  that  in  every  other  part  of  the 
instrument  there  is  a  studied  avoidance  of  all  reference  to 
yier,  or  any  other  grantee  than  her  husband.     Any  other  con- 
struction than  that  given  by  the  court  below  would  have  been 
erroneous. 

2.   The  next  subject  of  complaint  is  the  instruction  as  to 
the  degree  of  evidence  required  to  reform  the  deed. 

Referring  to  the  oral  testimony  as  to  what  was  said  and 
done  when  the  deed  was  made,  the  learned  judge  instructed 
the  jury,  in  substance,  that  if  it  was  the  intention  of  all  the 
parties  to  make  the  .deed  to  Mrs.  Hartman  and  her  husband 
jointly,  and  that  the  deed  was  executed  upon  the  representa- 
tion of  the  scrivener,  and  in  the  belief,  on  the  part  of  all  the 
parties,  that  it  so  disposed  of  the  property,  —  in  other  words, 
that  it  cojiveyed  the  property  to  them  jointly,  —  *'then  this 
deed  must  be  treated  precisely  as  if  her  name  was,  throughout, 
joined  with  that  of  her  husband.     But  in  order  to  justify  you 
in  finding  this  to  be  the  truth  in  the  face  of  t.      deed,  which 
onnts  to  join  the  wife  in  the  granting  clauses,  you  must  be 
satisfied  of  it  beyond  a  reasonable  doubt.    You  must  be  sat- 
isfied beyond  a  reasonable  doubt  that  the  intention  was  as 
declared  by  the  witnesses  called  to  prove  this  allegation,  and 
that  it  so  continued  down  to  and  at  the  precise  time  when 
this  deed  was  executed.'' 

He  then  read  and  afiirmed  plaintiff's  second  point  as  ^the 
correct  statement  of  the  law,"  and  thereby  instructed  the  jury 
in  the  language  thereof,  thus:  '*  Where  a  written  instrument 
is  undertaken  to  be  reformed  by  parol  evidence  upon  the 
ground  of  fraud,  accident,  or  mistake,  the  evidence  of  the 
fraud,  accident,  or  mistake  must  be  clear,  precise,  and  indu- 
bitable, and  must  relate  to  the  time  when  the  writing  was 
executed."  In  further  explanation  of  the  rule,  he  then  said: 
^The  evidence  must  have  clearly  satisfied  you,  gentlemen, 
not  beyond  every  doubt,  for  that  is  impossible,  nor  yet  by  a 
mere  preponderance,  for  that  is  not  sufficient,  but  as  thor- 
oughly as  oral  testimony  can  satisfy  the  mind  of  the  truth  of 
this  allegation  that  the  intention  of  the  parties  was  to  make 
the  conveyance  to  the  husband  and  wife  jointly.  You  must 
find  that  the  witnesses  who  were  sworn  are  credible;  thatthej 
distinctly  remember  the  facts  to  which  they  testify;  that  thej 
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narrate  the  details  exactly;  and  that  their  statements 
true." 

These  instructions,  as  a  whole,  were  as  favorable  to  the  de- 
fendants as  they  were  eniitled  to.  They  are  also  in  harmony 
with  our  cases  on  same  general  subjects,  among  which  are: 
Stine  V.  Sherk,  1  Watts  &  S.  195;  Spencer  v.  Colt,  89  Pa.  St. 
814;  Roxonnd  v.  Finney,  96  Pa.  St.  192;  Stewart'ti  Appeal,  98 
Pa.  St.  377;  Murray  v^ New  York  etc,  R.  R.  Co,,  103  Pa.  St  37; 
Logue'a  Appeal,  104  Pa.  St.  136;  Ott  v.  Oyer,  106  Pa,  St.  17; 
Phillips  V.  Meily,  106  Pa.  St.  536;  Sylvius  y.  Koseh,  117  Pa,  St 
67;  2  Am.  St.  Rep.  645;  Reno  v.  Moss,  120  Pa.  St.  49,  67. 

In  Ott  V.  Oyer,  106  Pa.  St.  17,  Mr.  Justice  Trunkey  said: 
'^If  the  evidence  produces  a  clear  conviction,  without  hesi- 
tancy,  of  the  truth  of  the  precise  facts  in  issue,  it  is  sufficient 
The  laif?  does  not  require  proof  so  convincing  as  to  leave  no 
doubt  in  the  minds  of  the  jurors;  it  is  enough  if  there  be  evi- 
dence to  satisfy  an  unprejudiced  mind  beyond  reasonable 
doubt."     Other  cases  are  to  the  same  effect    The  standard  of 
proof  in   such   cases  is   '*  clear,   precise,   and   indabitable." 
What  is  meant  by  "  indubitable "  proof,  in  connection  with 
such  cases,  is,  evidence  that  ib  not  only  found  to  be  credible, 
but  of  such  weight  and  directness  as  to  make  out  the  facts 
alleged  beyond  a  reasonable  doubt.     In  the  very  nature  of 
things,  that  conclusive  and  absolute  proof  which  results  from 
the  production  of  record  evidence,  or  rests  on  the  solution  of 
a  mathematical  problem,  can  never  be  the  effect  of  the  verbal 
testimony  of  witnesses.     The  language  of  the  authorities  must 
be  considered  in  its  relation  to  the  subjects  and  instrumental- 
ities to  which  it  is  applied:  Hart  v.  Carroll,  86  Pa.  St  508. 

The  line  of  defense  above  referred  to  is  in  the  nature  of  a 
bill  to  reform  the  deed  on  the  ground  of  mistake.  Under  our 
peculiar  system  of  administering  equitable  principles  in  com- 
mon-law actions,  the  trial  judge  exercises  the  functions  of  a 
chancellor,  and  if  his  conscience  is  not  moved  to  grant  the 
equitable  relief  sought,  it  is  his  duty  to  interpose  either  by 
withdrawing  the  case  from  the  jury,  or  by  refusing  to  enter 
judgment  on  a  verdict  that  is  not  according  to  equity  and 
good  conscience:  Rowand  v.  Finney,  96  Pa.  St.  192;  Murray 
V.  New  York  etc,  R,  R,  Co,,  103  Pa.  St.  37.  In  his  opinion,  re- 
fusing a  new  trial,  the  learned  judge  says:  ^'  A  careful  review 
of  the  whole  case  as  presented  on  the  trial  has  convinced  us 
that  it  leaves  just  doubts  concerning  the  essential  points  of 
tiM  defense."    Our  consideration  of  the  evidence  relied  on  by 
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the  defendantB  has  led  us  to  the  same  conclusion;  and  we 
therefore  think  the  court  below  would  have  been  fully  war^ 
ranted  in  withdrawing  it  from  the  jury  by  giving  binding  in- 
structions in  favor  of  plaintiff,  as  requested  in  its  third  point 
The  same  result,  however,  has  been  reached  by  judgment  on 
the  verdict.  If  the  verdict  had  been  otherwise,  it  would  have 
been  the  duty  of  the  court  to  set  it  aside. 

There  is  no  merit  in  the  third  specification.  Ab  bearing  on 
the  credibility  of  the  witness  John  Hartman,  the  mortgage 
was  rightly  admitted.  The  Bpecifications  of  error  are  not 
sustained. 

Judgment  affirmed.  ^_^ 

Dbkds,  Rkformation  or  >-  Evidezios  to  Show  Mistake:  See  a  dtscoa* 
■ion  of  the  authorities  in  Southard  r,  Ourley^  134  N.  T.  148;  ante^  p.  642;  and 
the  additional  cases  cited  in  the  note  theretow 

Husband  and  Wi^b,  Convetanobs  to— Bights  ov  Witb  am  Sua* 
▼Ivor.  —Lands  conveyed  to  husband  and  wife  are  held  by  them  as  tenant* 
by  entireties,  as  at  common  law:  Bennett  y.  Cfhildt  19  Wis.  362;  88  Ain. 
Deo.  692,  and  note  collecting  other  cases  in  the  series  to  the  same  point. 
The  survivor  takes  the  whole  estate:  Brownson  v.  Hull^  16  Vt.  300;  42  Am. 
Dea  617;  Hemingway  \\  Scales^  42  Miss.  1;  97  Am.  Dec.  426;  Davis  v.  Clark^ 
26  Ind.  424;  89  Am.  Dec  471.  See  also  note  to  HukU  v.  Inlow^  26  Am. 
Rap.  65-68.  As  to  the  effect  of  the  enabling  statutes  upon  the  common- law 
mle^  seo  note  to  Marburg  v.  Cok,  83  Am.  Bep.  269-271. 
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Bquitt  Plbading  —  Partus.  —  When  a  cause  of  complaint  is  one  eommoa 
to  all  the  plaitttiils,  the  right  under  which  all  claim  is  precisely  the  sam» 
M  to  each,  the  complaint  of  all  is  against  the  same  defendant  for  the 
doing  of  acts  which  affect  all  alike  and  in  the  same  manner,  the  defense 
■et  up  is  oommon  to  all  the  plaintiffs,  and  the  testimony,  proofs,  and 
decree  are  alike  as  to  all  of  them,  a  bill  filed  by  several  such  plaintifib 
against  a  common  defendant  is  not  multifarious. 

SmsBT-RATLWATS  —  BiGHT  TO  UsE  SxREBT.  —  Under  a  statute  providing 
that  a  street-railway  company  organized  thereunder  may  lay  tracka 
upon  any  street  upon  which  *'a  passen^^er- railway  now  is  or  may  here* 
after  be  constructed,"  such  company  may  enter  and  lay  trftdn  Bpon 
streets  not  before  occnpied  by  passenger-railways. 

Btbkbt-railwats  —  Right  to  Usb  Streets.  —  Power  to  Lbasb  and^ 
Operate  the  property  and  franchises  of  passenger-railway  eompaniea 
necessarily  includes  all  the  franchises,  rights,  and  privileges  of  the  oom* 
paoy  leased,  and  among  these  is,  necessarily,  such  right  to  OOOapx 
streets  and  lay  tracks  as  the  leased  company  is  possessed  oL 
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fiTBiBT-RATLWATs.  —  Terms  "  Railway  ••  and  "Raii.roai>'"  abs  Ssj- 
ONTMOOS,  aod  have  no  dUtinct  and  independent  meaning  in  ih^gaBdnu 
When  either  is  used  in  a  statutory  or  oonstitntional  prov^iaion,  and  4a 
context  is  withont  indication  that  a  particular  kind  of  road  ia  mtenifed, 
the  provision  will  be  deemed  applicable  to  every  apeeiea  of  road  ce- 
braced  in  the  general  sense  of  the  word  need.  Hence  general  aothonty 
to  railroad  companies  to  lease  their,  property  and  franchisee  wSl  ia- 
olnde  street-railway  as  well  as  steam-railroad  oompaaiea. 

Strbbtb  —  Strbbt-railwats  not  Additional  Sbbvitudb. — The  anther- 
iced  nse  of  a  pablio  street  for  street-railroad  pnrposea*  no  macter  what 
the  motor  power  may  be,  is  not  the  imposition  of  an  additional  ser^tnd^ 
and  does  not  entitle  the  abutting  land-owners  along  the  atreeit  to  eeot- 
pensation  for  snob  use. 

Btrbbt-bailwatb.  —  Right  of  AmnriNO  Ownbr  to  Uss  of  Btslmmt  is 
the  same  after  car  tracks  are  laid  thereon  and  the  cars  running  aa  it  waa 
before.  If,  at  any  time,  he  has  occasion  for  the  presence  of  vehiclea  ea 
the  street  in  front  of  his  property,  to  take  away  or  deliver  persona  or 
goods,  he  may  exercise  that  right  for  such  reasonable  time  aa  is  noeeo- 
sary  for  his  purposes,  and  if,  in  such  exercise  of  the  rights  the  paaaage  of 
street-cars  is  impeded,  they  must  wait. 

•Strbbt-railwatb  —  Liability  for  Leabb  of  Franchisr  —  BzoBaszva 
BxBROiSB  of  Powbr.  —  When  a  street-railway  corporation  haa  leased 
the  property  and  franchises  of  another  railway  company,  in  exeeaa  of 
its  lawful  authority,  it  is  liable  therefor  to  the  state,  but  not  to  private 
persons,  unless  they  have  sustained  private  injury,  for  which  they  are 
entitled  to  legal  redress. 

Bill  to  restrain  defendants  from  operating  a  cable  street- 
railway  on  High  Street,  in  the  city  of  Pittsburgh.  The  bill 
was  filed  by  six  separate  owners  of  property  fronting  on  the 
«treet  A  demurrer  to  the  bill  on  the  ground  of  miqoinder  of 
parties  was  overruled,  and  defendants  required  to  answer. 
Judgment  for  plaintiff,  and  defendants  appealed. 

W.  A.  Stone  and  P.  0.  Knox^  for  the  appellants. 

George  Shirae^  0.  0.  Dickey^  and  George  Shiraij  Sd^  for  tlM 
appellee. 

Qreen,  J.  We  dismiss  the  first  and  second  assignments  of 
error,  because  we  think  that  the  cause  of  compluint  is  one  that 
is  common  to  all  the  plaintiffs,  the  right  under  which  all  claim 
is  precisely  the  same  as  to  each,  the  complaint  of  all  is  against 
the  same  defendant  for  the  doing  of  acts  which  affected  all 
4ilike  and  in  the  same  manner,  the  defense  set  up  is  common 
to  all  the  plaintiffs,  and  the  testimony,  proofs,  and  decree  are 
alike  as  to  all  the  plaintiffs.  It  is  not  necessary  to  cite  au- 
thorities to  show  that  when  all  these  matters  concur  a  bill 
Sled  by  several  such  plaintiffs  against  a  common  defendant  is 
not  moltifarioos. 
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On  the  merits  of  the  case  it  is  not  contested  that  all  the 
powers  which  the  passenger-railway  company  possessed  were 
conferred  upon  the  traction  company  by  the  agreement  between 
the  two  companies  made  December  27, 1888.    It  must  also  be 
conceded  that  the  traction  company  had  full  power,  under  the 
act  of  1887, "  to  lease  the  property  and  franchises  of  passenger* 
railway  companies  which  they  may  desire  to  operate,  and  to 
operate  said  railways,'' and  also '^  to  enter  upon  any  street 
upon  which  a  passenger-railway  now  is  or  may  hereafter  be 
constructed,  with  the  consent  of  said  passenger- rail  way  com* 
pany,  and  make,  construct,  maintain,  and  operate  thereon  such 
motors,  cables,  electrical  or  other  appliances,  and  the  neces* 
Bary  and  convenient  apparatus  and  mechanical  fixtures,  as 
will  provide  for  the  traction  of  the  cars  of  such  passenger-rail- 
way, and  to  enter  into  contracts  with  passenger-railway  com- 
panies to  construct  and  operate   motors,   cables,  or  other 
appliances  necessary  for  the  traction  of  their  oars."    Under 
the  ample  powers  and  rights  conferred  by  the  act  of  1887,  it 
cannot  be  doubted  that  the  defendant  company  had  full  power 
and  authority  to  enter  into  the  contract  in  question  with  the 
Central  Passenger  Railway  Company.     The  authority  of  the 
traction  company,  however,  to  do  the  acts  complained  of  in 
this  case  is  denied  upon  two  grounds.     One  is,  that  the  power 
of  the  traction  company  is  limited  by  the  act  of  1887  to  laying 
tracks  upon  streets  where  tracks  had  already  been  laid,  and 
therefore  no  entry  for  that  purpose  could  be  made  upon  any 
street  in  which  the  tracks  of  the  railway  company  had  never 
been  laid.     It  is  replied  to  this  objection  tliat  the  railway  com* 
pany  had  the  undoubted  right  to  lay  tracks  on  High  Street, 
under  their  charter  and  the  city  ordinances  giving  consent 
The  master  so  found,  and  there  is  no  question  that  his  find* 
ing  on  that  subject  is  correct.    The  first  section  of  the  charter 
authorized  the  construction  of  a  railway  along  certain  streets 
named,  ''and  with  such  branch  or  branches  as  the  said  com- 
pany may  at  any  time  adopt." 

At  a  meeting  of  the  directors  of  the  railway  company  held 
December  24,  1888,  a  resolution  was  passed,  adopting  certain 
branches  to  the  main  liiie,  among  which  was  one  through  High 
Street,  in  both  directions.  By  an  ordinance  of  the  city  coun- 
cils passed  February  6, 1889,  authority  was  given  to  the  railway 
company  to  enter  upon  the  several  streets  named,  including 
High  Street,  and  to  construct,  maintain,  and  operate  its  pas- 
senger-railways thereon.    By  another  ordinance  of  the  same 
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date,  the  Central  Traction  Company  was  aathorized  to  entei; 
with  the  consent  of  the  Central  Passenger  Railway  Compaajt 
upon  any  street  upon  which  their  railway  now  is  or  may  here* 
after  be  constructed,  for  the  purpose  of  constructing,  main- 
taining, and  operating  in  and  upon  any  or  all  of  said  streets 
and  avenues,  such  motors,  cables,  electrical  or  other  appli- 
ances, and  such  necessary  and  convenient  apparatus  and  me- 
chanical fixtures  as  will  provide  for  the  traction  of  cars.  We 
know  of  no  reason  to  question  the  legal  efficacy  of  any  of  these 
proceedings.  The  adoption  of  a  branch  through  High  Street 
was  made  by  the  board  of  directors  of  the  railway  company  at 
a  meeting  regularly  held.  The  ordinances  of  the  city  coondls 
were  duly  enacted  by  the  proper  authorities.  Everything  done 
was  in  strict  conformity  with  all  legal  requirements,  and,  in 
our  opinion,  sufficed  to  clothe  with  authority  of  law  all  the 
acts  of  the  several  parties  done  in  conformity  with  those  re- 
quirements. 

On  December  27,  1888,  a  formal  contract  was  entered  into 
between  the  two  companies,  by  which  the  railway  company 
agreed  that  the  traction  company  might  enter  upon  any  and 
all  highways  on  which  the  tracks  of  the  railway  company 
*^  now  are  or  hereafter  may  be  constructed,  and  may  there  con- 
struct, maintain,  and  operate,  during  the  term  of  this  contract, 
such  motors,  cables,  electrical  or  other  appliances,  and  such 
necessary  and  convenient  apparatus  and  mechanical  fixtures, 
as  will  provide  for  the  traction  of  oars  on  the  track  of  said 
passenger-railway  company."    The  contract  was  to  continue 
during  the  term  of  ninety-nine  years,  and  contained  other  pro- 
visions as  to  details,  and  required  the  traction  company  to  pay 
an  annual  sum  of  $26,250  in  consideration  for  the  rights  and 
privileges  granted  by  the  contract    If  this  contract  was  within 
the  power  of  the  contracting  parties  to  make,  we  cannot  per- 
ceive the  slightest  reason  for  questioning  the  good  faith  or  the 
right  of  either  of  the  parties  to  consent  to  its  terms  and  become 
bound  by  them.     It  is  not  a  matter  of  the  smallest  possible 
consequence  whether  either  or  both  of  the  parties  found  it  to 
their  pecuniary  advantage  to  enter  into  and  to  execute  this 
engagement.     The  learned  court  below  found  that  "the  new 
route  probably  accommodates  more  people  than  the  old  one 
did,  and  the  company  has  given  rapid,  frequent,  and  com-  . 
fortable  transportation  to  the  publio,  in  place  of  the  slow, 
infrequent,  and  uncomfortable  passage  of  the  old  passenger- 
railway." 
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This  being  so,  the  public  is  a  gainer  by  the  transactions  of 
'the  two  companies,  and  their  interests  ought  not  to  be  sacri- 
ficedy  except  for  plain  and  sufficient  reasons. 

The  learned  master  was  of  opinion  that  because  the  railway 
oompany  had  not  in  point  of  fact  laid  a  track  or  tracks.upon 
High  Street  before  the  tracks  were  laid  there  by  the  traction 
connpany,  the  power  to  lay  them  did  not  exist  under  the  agree- 
ment and  ordinances,  because  the  act  of  1887  under  which  the 
defendant  company  was  organized  only  gave  authority  to  lay 
tracks  upon  any  street  upon  which  ^'  a  passenger-railway  now 
18  or  may  hereafter  be  constructed.''    The  result  of  the  reason- 
ing  of  the  master  would  simply  be,  that  if  the  railway  conipany 
had  first  laid  tracks  on  High  Street,  the  traction  company 
could  lawfully  make  the  contract  in  question,  and  enter  upon 
the  street,  tear  up  the  tracks  previously  laid  by  the  railway 
company,  and  thereupon  proceed  to  lay  the  cable  tracks.     It 
can  hardly  be  that  the  question  of  statutory  authority  can  be 
made  to  depend  upon  such  a  consideration  as  that.     If  it  did, 
it  would  only  be  necessary  for  the  traction  oompany  to  take 
up  its  tracks,  for  the  railway  company  thereupon  to  lay  its 
tracks,  and  then  for  the  traction  company  to  take  them  up  and 
relay  its  own  again.     But,  in  our  opinion,  there  is  no  occasion 
to  resort  to  such  a  subterfuge.    The  plain  meaning  of  the  act 
is,  that  if,  at  the  time  of  its  passage,  a  railway  track  had  al- 
ready been  laid,  or  if,  thereafter,  a'railway  track  might  legally 
be  laid,  by  a  passenger-railway  company,  the  traction  com- 
pany could  contract  with  the  railway  company  to  construct 
motors,  cables,  etc.,  by  means  of  which  to  run  the  cars.     It 
would  be  absurd  to  say  that  if  the  railway  company  was 
legally  authorized  to  lay  a  horse-car  track,  but  had  not  yet 
laid  it,  and  desired  to  lay  a  cable  track,  it  could  not  do  so 
without  first  laying  a  horse-car  track,  and  then  contracting 
with  a  cable  company  to  have  the  latter  lay  a  cable  track. 
If  the  cable  track  could  lawfully  be  laid  at  all,  and  if  the 
horse-car  company  had  a  legal  right  to  lay  a  horse-car  track, 
and  also  a  legal  right  to  have  a  cable  track  laid,  instead  of  a 
horse-car  track,  it  certainly  cannot  be  that  the  prior  laying 
and  destruction  of  a  horse-car  track  is  a  condition  precedent 
to  the  right  to  lay  a  cable  track. 

The  act  of  1887  does  not  require  any  such  strained  and  un- 
rensonable  construction.  It  is  only  necessary  to  read  the 
word  "  may  "  before  the  word  "  hereafter,"  in  the  first  section, 
in  its  ordinary  sense,  to  understand  the  propriety  of  this  read« 
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iDg.    The  master  and  the  learned  court  below  read  the  worl 
''may''  as  if  it  were  the  word  '* shall,"  and  inferred  ihat  tbt 
word  was  imperative,  and  implied  that  the  railway  track  miiEl 
have  been  actually  laid  in  advance  of  the  right  to  contract  for 
a  cable  track,  whereas  the  word  ^'  may  "  does  not  necessdiily 
import  anything  more  than  that  a  railway  track  may  be  laid,— 
that  is,  that  there  is  a  right  to  lay  it     There  is  no  doubt  ihii 
the  railway  company  had  the  right  to  lay  a  track  on  High 
Street  at  the  time  of  the  contract,  and  was  not  restricted  as 
to  the  kind  of  track  it  should  lay.    Its  power  did  not  depend 
upon  the  act  of  1887,  and  it  is  not  possible  to  understand  why 
the  traction  company,  with  a  power  to  contract  for  the  laying 
of  a  cable  track  where  a  horse-oar  track  was  already  laid, 
could  not  contract  to  lay  a  cable  track  where  a  horse-car  track 
may  belaid.    Its  right  to  do  so  comes  within  the  letter  of  the 
act,  and  it  is  very  plain  that  the  act  intended,  by  the  wordB 
**  or  may  hereafter  be  constructed,"  to  enlarge  the  scope  of  the 
powers  of  the  traction  companies  so  as  to  embrace  future  de- 
velopment, as  well  as  that  which  already  existed.     To  hold 
as  the  master  and  the  court  below  held  would  be  to  rule  that 
the  general  powers  of  the  traction  companies  were  restrained 
by  these  words,  ''may  hereafter  be  constructed,*'  whereas  they 
were  plainly  intended  to  enlarge  them.    This  idea  is  confirmed 
by  the  concluding  words  of  the  first  clause  of  the  section,  vis., 
*^  and  to  enter  into  con tractcT with  passenger-railway  companies 
to  construct  and  operate  motors,  cables,  or  other  applianoet 
necessary  for  the  traction  of  their  cars."    These  words  an 
general,  and  confer  upon  the  motor  companies  the  general 
power  to  contract  with  all  passenger-railway  companies  for 
the  construction  and  operation  of  motors,  cables,  and  other 
appliances.     No  limitation  is  here  placed  upon  the  power  to 
contract  to  do,  practically,  the  same  things  which  the  previous 
clause  of  the  section  provided  for.     The  generality  of  the  eon* 
struction  we  have  indicated  for  the  first  part  of  the  sectioa 
is  also  strengthened  by  the  eighth  clause,  of  the  powers  spe- 
cifically conferred  by  the  concluding  clause  of  the  s§me  seo- 
tion,  to  wit:  ^'  To  lease  the  property  and  franchises  of  passen- 
ger-railway companies  which  they  may  desire  to  operate,  and 
to  operate  said  railways."     Here,  also,  the  power  conferred  is 
without  any  restriction,  and  embraces  all  passenger-railway 
companies.     The  power  to  lease  and  operate  the  property  and 
franchises  of  passengei^railway  companies  necessarily  includea 
all  the  franchises,  rights,  and  privileges  of  the  company  leased, 
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and  among  these  is,  necessarily,  such  right  to  occupy  streets 
and  lay  tracks  as  the  leased  company  is  possessed  of.    We 
are   therefore  of  the  opinion  that  the  right  of  the  traction 
company,  defendant,  to  enter  into  the  contract  in  question  la 
the  present  case  was  fully  conferred  by  the  act  of  1887,  and 
cannot  be  restrained,  as  to  the  laying  of  tracks,  to  the  laying 
of  tracks  only  upon  such  streets  as  the  railway  company  had 
already  laid  tracks  upon  prior  to  the  making  of  the  contract 
The  learned  court  below  went  further  than  the  master,  and 
beld  that  the  railway  company  had  no  power  to  make  such  a 
€K>ntract  as  it  did,  because  the  contract  was  a  virtual  surrender 
of  all  the  property  and  franchises  of  the  company  to  another 
corporation,  which  could  only  be  done  under  express  st%tutory 
authority,  and  such  authority,  the  court  held,  did  not  exist  as 
to  the  Central  Passenger  Railway  Company.    To  this  the  de* 
fendant  company  replies  that  the  necessary  statutory  author- 
ity to  make  the  contract  in  question  does  exist,  and  is  conferred 
by  the  act  of  February  17, 1870  (P.  L.  81).    The  learned  court 
below  admits  that,  under  our  decisions  in  the  case  of  Heston* 
vilU  eU.  R.  R.  Co.  v.  City  of  PhUaddphia,  89  Pa.  St.  210,  and 
MiUvale  Borough  v.  Evergreen  Pass.  R'y  Co.,  181  Pa.  St.  1,  the 
act  of  1870  will  apply  to  the  Central  Passenger  Railway  Com- 
pany, but  holds  that,  under  the  rules  of  interpretation  laid 
down  in  Oyger  v.  Philadelphia  etc.  Wy  Co.,  136  Pa.  St.  96,  the 
act  of  1870  was  not  intended  to,  and  does  not,  apply  to  pas* 
senger-railway  companies.    We  do  not  agree  that  there  is  any 
inconsistency  in  these  several  decisions.     They,  all  of  them, 
and  especially  the  last  one  cited,  hold  that  the  terms  '^raiU 
way  "  and  **  railroad  "  are  synonymous,  and  have  no  distinct 
and  independent  meaning  in  themselves,  and  that  when  either 
of  the  words  is  used  in  a  statutory  or  constitutional  provision, 
and  the  context  is  without  indication  that  a  particular  kind 
of  road  is  intended,  the  provision  will  be  held  applicable  to 
every  species  of  road  embraced  in  the  general  sense  of  the 
word  used.     In  the  Gyger  case  we  held  that  there  was  very 
clear  indication  in  the  context  of  section  4,  article  17,  of  the 
constitution  that  passenger-railways  were  not  intended  to  be 
included  in  the  provisions  of  that  section,  and  for  that  reason 
only  we  held  that  street-railway  corapanies  were  not  included 
within  the  prohibition  of  the  section.      The  considerations 
which  led  us  to  that  conclusion  are  fully  presented  in  the 
opinion,  and  they  are  in  entire  harmony  with  everything  thai 
was  said  and  decided  in  the  other  two  cases  cited. 
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In  the  present  cflse  those  considerations  are  not  applicable, 
and  we  are  entirely  clear,  upon  the  reasoning  in  all  three  of 
the  cases,  that  the  act  of  1870  does  include  passenger-railroad 
companies  as  well  as  steam-railroad  companies.  The  lan- 
guage is  very  general,  and  embraces  all  railroads,  without  dis- 
tinction. The  court  below  was  of  opinion  that  because  it 
included  railroads  in  other  states,  it  could  not  have  been  in- 
tended to  include  passenger-railroads  in  this  state.  We  do 
not  see  the  force  of  that  inference.  The  power  to  contract  for 
railroads  in  other  states  is  especially  given,  because  it  would 
be  necessary  to  give  it  by  express  mention,  they  being  extra- 
territorial. But,  surely,  if  without  that  enlargement  of  the 
subject-matter  the  language  of  the  act  would  embrace  passen- 
ger-railroads, the  extension  of  the  power  to  embrace  railroads 
eut  of  the  state  cannot  operate  to  cut  off  or  exclude  paesenger- 
i:aiIroada  within  the  state  by  mere  implication.  The  words 
which  extend  the  contracting  power  to  roads  out  of  the  state 
are  worda  of  enlargement  of  power,  not  of  restriction  upon 
powers  already  granted  by  the  act,  and  we  cannot  give  tbem 
such  meaning  by  mere  intendment. 

Another  objection  is  made  to  the  application  of  the  act  of 
1870,  because  no  continuous  connection  is  made  between  the 
Boad  of  the  passenger  company  and  any  road  of  the  traction 
company,  and  under  the  proviso  of  the  act  such  connection 
is  neceseary  before  the  act  can  operate.  This  raises  a  qoee- 
tion,  not  of  construction  of  the  act,  but  whether  companies 
seeking  to  make  use  of  it  have  brought  themselves  within  its 
terms. 

As  the  traction  company  has  no  road  of  its  own,  there  is 
much  plausibility  in  this  contention,  but  yet  the  question 
still  remains,  whether  the  plaintiffs  are  in  a  position  to  sus- 
tain their  bill  on  this  ground.  If  they  have  no  interest  aris- 
ing from  a  remediable  injury,  it  is  difficult  to  understand  how 
they  can  invoke  the  aid  of  the  law  to  correct  an  excessive 
exercise  of  power  by  making  the  lease  or  contract  in  ques- 
tion. If  they  have  done  that,  they  are  responsible  to  the 
commonwealth,  but  not  to  a  private  citizen  who  has  sustained 
no  special  injury  for  which  he  is  entitled  to  redress.  It  had 
been  many  times  held,  and  by  many  different  courts,  that 
the  use  of  a  public  street  for  purposes  of  street-railroads  is 
not  the  imposition  of  an  additional  servitude,  and  does  not 
entitle  the  abutting  land  <  vnors  along  the  street  to  compen- 
sation for  such  use.     In  the  case  of  Lockhart  v.  Ctxiig  Street 
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R*y    Co.^  139  Pa.  St.  419,  we  affirmed  the  lower,  court  in  the 
rollowing  ruling:  ^*It  cannot  be  doubted  at  this  day  that  the 
tegiBlature  of  Pennsylvania  has  the  power  to  authorize  the  in- 
corporation of  companies  with  power  to  build  and  operate 
railways  with  horses  over  the  streets  of  cities,  with  the  author- 
ity  and  consent  of  the  authorities  of  said  cities,  as  provided 
by  section  9,  article  17,  of  the  constitution.     And  it  is  too  late 
to   say  that  such  use  and  occupation  of  the  streets  impose 
Buch  an  additional  burden  or  servitude  thereon  as  renders  it 
necessary  to  provide  for  compensation  therefor  to  the  owners 

of  abutting  property So  far  as  the  street  use  proper  is 

concerned,  there  is  no  substantial  difference  between  the 
tracks  of  such  a  street-railway  and  one  operated  by  electri- 
city  And  it  may  be  now  taken  as  settled  that  the 

owner's  rights  as  to  abutting  property  are  subject  to  the  para- 
mount right  of  the  public,  and  the  rights  of  the  public  are  not 
limited  to  a  mere  right  of  way,  but  ezteud  to  all  beneficial 
legitimate  street  uses,  such  as  the  public  may  from  time  to 

time  require Recognizing  the  right  of  the  legislature 

and  city  authorities  to  authorize  the  building  of  railways  upon 
the  streets  of  a  city  without  compensation  to  property  owners, 
because  it  is  a  means  of  public  transportation  and  accommo- 
dation, the  necessary  and  proper  apparatus  for  moving  them 
must  be  allowed  to  follow  as  an  incident,  unless  there  is 
something  illegal  in  its  construction  or  use/' 

In  Hahey  v.  Rapid  Transit  Street  R'y  Co,,  47  N.  J.  Eq.  380, 
it  was  held  that  land  taken  for  a  street  is  taken  for  all  time, 
and  compensation  is  made  once  for  all,  and  by  the  taking  the 
public  acquire  the  right  to  use  it  for  travel,  not  only  by  such 
means  as  were  in  use  when  the  land  was  acquired,  but  by  such 
other  means  as  new  wants  and  the  improvements  of  the  age 
may  render  necessary;  and  that  the  question  whether  a  new 
method  of  using  the  street  for  public  travel  results  in  the  im- 
position of  an  additional  burden  on  the  land  or  not  must  be 
determined  by  the  use  which  the  new  method  makes  of  the 
street,  and  not  by  the  motive  power  which  it  employs  in  such 
use.    It  was  also  held  that  the  erection  of  poles  in  the  center 
of  the  Btreet  and  on  the  sidewalk  in  front  of  the  plaintiff's 
property,  with  connecting  wires,  for  the  purpose  of  applying 
electricity  as  a  motive  power  to  propel  street-cars,  was  not  im- 
posing an  additional  servitude  upon  the  street,  and  that  the 
owner  had  no  cause  of  action. 
In  WiUiams  v.  City  Electric  Street  R'y  Co.^  41  Fed.  Rep. 
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656,  the  court  said:  "The  operation  of  a  street-railroad  br 
mechanical  power,  when  authorized  by  law,  on  a  public  street, 
is  not  an  additional  servitude  or  burden  on  land  already  d&U 
icated  or  condemned  to  the  use  of  a  public  street,  and  i;« 
therefore,  not  a  taking  of  private  property,  but  is  a  modem 
and  improved  use  of  the  street  as  a  public  highway,  and  affords 
to  the  abutting  property  holder,  though  he  may  own  the  fee  of 
the  street,  no  legal  ground  of  complaint" 

In  the  case  of  Briggs  v.  Lewision  etc.  R.  IL  Co.,  79  Me.  36S, 
1  Am.  St.  Rep.  316,  the  court  said:  "  We  do  not  think  the  con- 
struction and  operation  of  a  street-railroad  in  a  street  is  a  nevr 
and  different  use  of  the  land  from  its  use  as  a  highway.  The 
modes  of  using  a  highway,  strictly  as  a  highway,  are  almost 
innumerable,  and  they  vary  and  widen  with  the  progress  of 

the  community The  laying  down  rails  in  the  street^ 

and  the  running  street-cars  over  them  for  the  accommodation 
of  persons  desiring  to  travel  on  the  street,  is  only  a  later  mode 
of  using  the  latid  as  a  way,  using  it  for  the  very  purpose  for 
which  it  was  originally  taken.     It  may  be  a  change  in  the 

mode,  but  it  is  not  a  change  in  the  use We  do  not 

think  the  motor  is  the  criterion This  defendant  com- 

pany  is  using  the  land  as  a  street.  Its  railroad  is  a  street- 
railroad.  Its  cars  are  used  by  those  who  wish  to  pass  from 
place  to  place  on  the  street.  A  change  in  the  motor  is  not  a 
change  in  the  use." 

All  of  this  is  strictly  applicable  to  the  facts  of  the  present 
case.  High  Street  was  a  public  street  of  the  city  before  the 
defendant's  tracks  were  laid,  and  it  is  so  still.  Whether  the 
motive  power  of  the  cars  be  horses,  electricity,  or  a  submerged 
cable  makes  no  difference  in  the  use,  and  no  one  of  these 
modes  of  use  confers  any  right  of. action  upon  the  abutting 
owner. 

In  Taggart  v.  Newport  Street  Ry  Co.^  16  R.  I.  668,  it  was 
also  held  that  a  street-railway  operated  by  electricity  imposed 
no  new  servitude  upon  the  property  owner,  although  poles  and 
wires  were  erected  in  the  street  in  connection  with  the  railway. 
Laying  a  street-car  track  so  close  to  the  sidewalk  that  vehi- 
cles cannot  stand  gives  no  ground  for  action:  Keliinger  v. 
Forty-second  Street  etc.  R.  R.  Co.,  60  N.  Y.  206. 

It  is  claimed  for  the  plaintiffs  that  their  right  of  free  access 
to  their  property  along  High  Street  is  interfered  with,  because 
vehicles  cannot  stand  between  the  railway  tracks  and  the  curb- 
ing without  interfering  with  the  cars.     But  the  right  of  the 
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property  owner  in  this  respect  is  not  at  all  changed.     He  has 
the  same  right  after  the  tracks  are  laid  and  the  cars  running 
that  he  had  before.     It  is  a  right  which  must  be  exercised  in 
reason,  whether  there  are  car  tracks  on  the  street  or  not.    In 
no  circumstances  does  it  confer  the  privilege  of  obstruction  by 
tinreasonable  exercise.     But  the  reasonable  exercise  of  the 
right  gives  no  right  to  the  street-car  companies  to  arrest  it.     If, 
at  any  time,  the  owner  has  occasion  for  the  presence  of  vehicles 
in  front  of  bis  property  on  the  street,  to  take  away  or  deliver 
X>er8on8  or  goods,  he  may  exercise  that  right  for  such  reason« 
sible  time  as  is  necessary  for  bis  purposes,  and  if,  in  such  exer- 
cise of  the  right,  the  passage  of  street-cars  is  impeded,  the' 
street-cars  must  wait     Such  stoppage  of  cars  is  a  matter  of 
hourly  occurrence  in  all  large  towns  and  cities,  where  street- 
car tracks  are  laid  upon  narrow  streets,  and  it  was  proved  on 
the  hearing  before  the  master  that  not  only  in  Pittsburgh  and 
Allegheny,  but  in  Philadelphia,  there  are  numerous  instances 
of  this  kind.     It  was  also  proved  that  in  actual  fact  there  had 
been  no  trouble  of  this  kind  on  High  Street  since  the  cars  were 
running;  but  the  important  question  is  as  to  the  existence  of 
the  right  of  the  owner,  and  not  as  to  its  abuse  by  either  the 
street-car  company  or  the  owner.    For  such  abuse  by  the  com- 
pany on  the  one  hand,  or  the  owner  on  the  other,  each  is  re* 
sponsible,  and  each  has  adequate  remedy.    These  principles 
are  sustained  by  abundant  authority,  and  they  are  the  teach- 
ings of  common  sense.    The  same  is  true  respecting  the  right 
of  access  to  the  pipes  and  mains  lying  under  the  surface  of  the 
street.    Some  of  them  were  lowered  slightly  by  the  defendant 
company  to  make  room  for  the  conduit  for  their  cables,  and 
the  connections  were  restored  by  the  company.     The  right  of 
future  access  to  those  pipes  and  mains  by  the  owner  remains 
precisely  the  same  as  it  was  before.     A  slight  difference  in  the 
depth  to  which  the  owner  must  go  upon  the  very  rare  occa- 
sions when  he  may  desire  to  make  repairs  or  new  connections 
is  so  very  trivial  that  it  must  be  regarded  as  damnum  absque 
injuria.    If  for  any  reason,  such  as  change  of  grade  by  the 
municipal  authorities,  or  to  get  below  the  frost,  the  pipes  and 
mains  require  to  be  lowered,  it  certainly  has  never  been  sup- 
posed that  the  owners  would  have  a  right  to  recover  damages 
against  the  municipality  or  other  authority  on  acoount  of  such 
lowering  of  the  pipes  and  mains. 

We  do  not  at  all  agree  with  the  learned  court  below  that  the 
occupation  of  the  street  by  the  tracks  and  motors  of  the  do- 
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fendant  has  diminished  the  value  of  the  plaiatiffs'  propertieB 
from  one  third  to  one  half.  The  testimony  to  that  effect  wsi 
chiefly  the  interested  testimony  of  the  plaintiffs  themsdv^ 
and  was  matter  of  opinion  only,  fortified  by  no  actual  facte. 
It  was  admitted  by  two  of  them  that  there  was  no  change  in 
the  rental  value  of  their  properties,  and  that  is  as  fair  an  ac- 
tual test  of  market  value  as  can  ordinarily  be  shown.  Oilier 
testimony  was  to  the  effect  that  there  was  no  decrease  of  value 
in  the  properties,  and  this  opinion  was  supported  by  instances 
of  property  sales  in  other  localities,  where  similar  conditions 
existed.  This  subject,  however,  is  not  controlling,  and  is  only 
alluded  to  because  it  was  made  the  subject  of  a  distinct  find- 
ing by  the  learned  court  below,  which  we  think  was  not  jasti- 
fied  by  the  testimony. 

Upon  the  whole  case,  and  a  review  of  all  the  testimony,  we 
are  of  opinion  that  the  traction  company  had  ample  authority^ 
under  the  act  of  1887,  to  make  the  contract  with  the  passenger- 
railway  company,  and  that  whether  the  latter  company  ex- 
ceeded its  lawful  authority  by  becoming  a  party  to  the  con- 
tract is  a  question  of  the  excessive  exercise  of  power  by  a 
corporation,  for  which  it  is  amenable  to  the  commonwealth, 
but  not  to  a  private  suitor,  unless  he  has  sustained  a  private 
injury,  for  which  he  has  legal  redress.  We  hold  that  these 
plaintiffs  have  not  sustained  such  injury,  and  therefore  have 
no  standing  to  maintain  their  bill.  We  think,  however,  that, 
in  view  of  all  the  circumstances,  the  costs  should  not  be  im- 
posed upon  the  plaintiffs,  but  should  be  borne  by  the  defend- 
ant. 

The  decree  of  the  court  below  is  reversed,  and  the  bill  of 
the  plaintiffs  and  all  proceedings  thereunder  are  dismissed 
and  set  aside,  but  all  the  costs  of  the  case  shall  be  paid  by 
the  defendant  

Equtft  Pleading  —  Multifariousness.  —  Unconnected  parties  may  unite 
in  a  snit,  if  there  is  one  connected  interest  among  them  all,  centering  in  the 
point  in  issue  in  the  case:  Fellows  v,  F^iows,  4  Cow.  682;  16  Am.  Deo.  412; 
and  note  as  to  rules  for  determining  what  bills  are  maltifariooa.  A  bill  is 
Bot  multifarious  which  nuites  two  good  causes  arising  out  of  the  same  traus- 
action,  all  the  defendants  being  interested  in  the  same  claim  of  right,  and 
relief  of  the  same  general  character  being  asked  in  relation  to  each:  Va^iek 
▼.  Smiiht  ft  Paige,  137;  28  Am.  Deo.  417;  nor  is  one  in  which  all  the  com- 
plaanants  are  creditors  of  the  same  party,  and  seeking  to  snbject  the  sama 
fund  to  their  claimst  Comttoek  t.  Itayford,  1  Smedes  ft  M.  423;  >I0  Am.  Dec 
101. 
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Statutis,  Intsrpbbtation  or.  —  Mianikos  ow  the  Wobd  '^Mat":  Sm 
note  to  Malcolm  r,  Boger$,  15  Am.  Deo.  467,  468.    The  word  '*inay  "  or  the 
^rords  *'  shall  be  lawful,"  used  in  a  statute,  are  mandatory,  wherever  the  act 
to  be  done  under  a  statute  is  to  be  done  by  a  publio  officer,  aud  either  con- 
oeru^ft  the  publio  interest  or  aflfecfcs  the  rights  of  third  perdoas:  Ex  parte 
Sinioiilon,  9  Fort.  390;  33  Am.  Deo.  320.     •*  May "  will  be  oonstrued  as 
syuouyinous  with  ''shall,"  where  the  publio  or  third  persons  have  a  claim 
de  jure  that  the  power  shall  be  exercised;  but  where  this  is  not  the  case, 
**  may  "  will  not  be  coostrned  as  "shall ":  Bannemer  t.  Maee^  18  Ind.  27;  81 
Am.  Deo.  344.     So  the  word  "may"  is* equivalent  to  "shall,"  in  a  statute 
providing  that  affidavits  for  use  in  any  court  within  the  state  "  may  be 
taken  **  by  justices  of  the  peace:  Ptoplt  v.  Brook$,  I  Denio,  467;  43  Am.  Deo. 
704.     The  signification  ascribed  by  the  oourt  in  the  principal  oase  to  the 
^irord  "  may  "  can  scarcely,  we  venture  to  think,  be  correct.    In  the  phrase 
**  now  is  or  hereafter  may  be  constructed,"  there  is  a  clear  and  direct  oppo* 
■itioa  between  existing  oonditions  and  futnre  possibilities.    The  essential 
irords  are  obviously  "now  "  and  "hereafter,"  and  a  construction  which  pro> 
eeeds  upon  the  assumption  that  "  may "  implies  power,  right,  or  privilege 
leaves  the  antithesis  imperfect,  aud  operates  so  that  the  clauses  are  no  longer 
properly  complementary  to  each  other.     To  admit  the  proposed  interpreta- 
tion, it  would  be  necessary  to  assume  that  one  of  the  commonest  of  statutory 
and  Icg.'il  phrases  has  been  used  in  an  unfamiliar  mann(;r,  for  which  the 
learned  judge  has  adduced  no  precedent  or  authority  of  any  kind;  for,  oer* 
tainly,  the  mere  fact  that  "  may  "  often  has  the  meaning  ascribed  to  it,  raises 
no  very  strong  presumption  that  it  must  have  that  meaning,  when  combined 
with  other  words  in  what  may  almost  be  termed  a  stereotyped  phrase  of 
well-understood  import.     The  essential  point  in  such  cases  is,  not  what  the 
words  mean,  or  may  mean,  when  taken  separately,  but  what  they  usually 
moan  in  the  given  combination.     Nor,  it  seems  to  lis,  was  it  at  all  ne6es- 
sary  to  resort  to  this  rather  recondite  construction  in  order  to  arrive 
at  the  conclusion  of  the  court.     The  opinion  might  have  been  made  to  rest 
entirely  upon  the  propriety  of  giving  effect  to  the  legislative  intent  as  mani- 
fested by  the  remaining  provisions  and  general  tenor  of  the  statute.     In  con- 
struing a  statute,  the  intention  of  the  makers  must  be  regarded,  and  what 
is  within  that  intention  is  within  the  statute,  though  not  within  the  letter, 
while  what  is  within  the  letter  of  the  statute,  but  not  within  the  intention  of 
the  makers,  is  not  within  the  statute:  Mayor  etc  v.  Root,  8  Md.  95;  63  Am. 
Dec  092;  BeUeviUe  etc  R,  R.  Co,  v.  Oregoty,  16  111.  20;  58  Am.  Dec  689, 
and  note  oollecting  other  eases  in  the  series;  Rigga  v.  Palmer,  115  N.  T.  606; 
IS  Am.  St  Rep.  819.     The  reasoning  of  the  learned  judge  in  the  subsequent 
portion  of  his  opinion  shows  conclusively  that  the  case  was  eminently  one  in 
which  it  was  proper  to  apply  this  canon  of  statutory  construction.     The  in« 
tent  of  the  legislature  being  perfectly  manifest,  there  would  appear  to  be  ne 
objection  to  giving  a  meaning  to  the  phrase  in  question  which,  although 
disregarding  the  letter,  would  follow  the  spirit  of  the  enactment. 

Strsit-railways  kot  an  ADDrriONAL  Servitude:  See  numerous  cases 
dted  in  the  note  to  VanderHp  v.  Orand  Rapids,  16  Am.  St  Rep.  613;  Van 
Home  V.  Newark  etc  R"y  Co.,  48  N.  J.  Eq.  332. 

HioHWATB  —  Rights  ov  Abutting  Own  em.  — Laying  out  public  streets 
creates  two  co-existent  rights,  — one  belonging  to  the  public,  to  use  and  im- 
profe  them  for  ordinary  purposes,  the  other  belonging  to  the  abutting  owner, 
to  hafe  access  to  and  from  his  property  over  them,  and  to  make  such  nss  of 
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them  as  is  oustomary  and  reasonable.  Both  ara  valaable,  and  each  n  m- 
violaUe:  Theobald  v.  LouitvilU  etc  R'y  Co.,  G6  Miss.  279;  14  Am.  St.  lUfk. 
504.  An  aluitting  owner  on  streets  possesses,  as  an  incident  to  aneh  ovuer^ 
ship,  easemeuts  of  light,  air,  and  access  in  and  from  the  adjacent  streets,  for 
the  benefit  of  his  abutting  lauds,  and  the  appurtenant  easements  and  out- 
lying rights  constitute  private  property,  of  which  he  cannot  be  deprived 
withont  compensation:  Ahendroth  v.  ManhaUan  etc  Ity  Co,,  122  N.  T.  1;  19 
Am.  St.  Rep.  461. 

Railroad  Companies. — FoRrErraRB  ov  Oorporatb  Fbakchl^os  can  be 
decreed  only  at  the  instance  of  the-  state:  Sehna  etc  R,  B.  Go.  ▼.  THifiou,  5 
Ala.  787;  39  Am.  Dec  344;  Connecticut  etc  R,  R,  Cc  T.  Bailey,  24  Vt.  46^; 
58  Am.  Dec.  181 ;  TaggaH  v.  Western  Maryland  R.  R.  Cc,  24  Md.  563;  S9  Am. 
Dec.  760;  Cleveland  etc.  R.  R,  Co,  T.  Spe^,  66  Pa.  St.  325;  94  Am.  Dec.  9L 
Acts  sufficient  to  cause  a  forfeiture  of  a  franchise  conferred  on  a  corporation 
do  not  per  ss  produce  a  forfeiture;  but  the  corporation  continnes  to  exist 
until  the  sovereignty  which  created  it  shall,  by  proper  proceedings  in  a 
proper  court,  procure  au  adjudication  of  forfeitore,  and  enforoe  its  Ptopie  ▼• 
Loa  Angeles  etc  R'y  Co.,  91  Cal.  338.     . 
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TBuam  —  CoiinpxNTiAL  Relatiovs  —  Attobnet  ahd  CLnifT.  —  When, 
under  the  express  terms  of  a  letter  of  attorney,  the  attorney  named 
therein  undertakes  the  duty  to  protect  his  dient^  his  estate^  and  bis 
'  best  interests,  a  relation  of  trust  and  confidence  is  created  between  them, 
and  whatever  is  thereafter  done  by  the  attorney  in  hostility  to  the  doty 
ftnd  confidence  reposed  in  him  is  a  breach  of  the  trusty  whidi  renders  the 
transaction  voidable. 

T&U8T8  Aribiho  out  Of  CoNFiDXNTUL  RELATIONS  are  not  confined  to  any 
specific  association  of  the  parties  to  them.  They  extend  to  and  embrace 
partners  and  copartners,  principal  and  agents  master  and  aervant; 
physician  and  patient,  as  well  as  trastee  and  cestui  que  tntsi,  guardian 
and  ward,  parent  and  child,  and  husband  and  wife. 

Trusts  —  Claim  of  Trustkb  —  Burden  of  Proov.  —  When  a  claim  is 
sought  to  be  established  by  one  holding  a  fiduciary  relation  to  another, 
—  as  attorney  and  client,  —  against  the  person  or  estate  which  he  is 
required  to  protect,  the  burden  of  establishing  the  claim,  both  as  to  its 
fairness  and  consideration,  is  upon  him  in  whom  the  confidence  ii 
reposed.  He  must  show  fully  and  clearly  that  the  transaction  was  the 
free  and  intelligent  act  of  his  principal,  fully  explained  to  him,  and  this, 
irrespective  of  any  admixture  of  deceit,  imposition,  overreaching,  or 
other  positive  fraud. 

Trust  vroh  Confidential  Relation  —  Uncle  and  Nephew — Void 
Transaction.  —  When  a  man,  eighty-three  years  old,  goes  to  reside  with 
his  nephew,  conferring  upon  the  latter,  by  letter  of  attorney,  full  power 
to  manage  his  estate,  worth  about  nine  thousand  dollars,  and  a  few 
months  thereafter  gives  the  nephew  his  note  for  seven  thousand  dollar^ 
in  consideration  for  past  services,  and  care  during  the  remainder  of  his 
life,  snoh  note  is  void,  in  the  absence  of  affirmative  proof  by  the  beuefi- 
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oiaiy  of  past  servioM  rendered,  or  a  contract  for  fntare  maintenance^ 
and  that  the  maker  was  fully  informed  of  the  contents  of  the  note,  the 
effect  to  result  from  his  signing  it,  what  proportion  of  his  estate  wonld 
be  required  to  pay  it.  and  the  amount  remaining  to  pay  legacies  pro- 
vided for  in  his  wilL 

William  M.  Hayes^  for  the  appellant, 

Alfred  P.  Reid^  for  the  appellees. 

Gbeen,  J.  The  instrument,  the  validity  of  which  is  called 
in  question  in  this  contention,  is  a  promissory  note.  It  is  a 
note  for  seven  thousand  dollars,  which  was  given  hy  the  testa- 
tor,  Caleb  Darlington,  to  his  nephew,  Joseph  H.  Darlington, 
on  the  6th  of  November,  1889,  payable  six  months  after  date. 
There  was  no  money  consideration  for  the  note.  Three 
daughters  of  Joseph  H.  Darlington  testifie4  that  at  the  time 
the  note  was  signed  they  were  present  and  heard  Caleb  Dar- 
lington say  that  it  was  given  for  past  services,  and  for  taking 
care  of  him  during  the  rest  of  his  life.  At  the  time  of  his 
death,  in  December,  1890,  Caleb  Darlington  was  about  eighty- 
five  years  of  age;  consequently  he  was  about  eighty-four  yean 
old  when  the  note  was  signed.  The  daughters  of  the  payee 
testified  that  the  note  was  already  filled  up  when  it  was  pro- 
duced by  their  father,  and  that  Caleb  Darlington  then  signed 
it  and  handed  it  to  their  father,  the  payee.  The  auditor  finds 
that  it  was  in  July,  1889,  when  Caleb  Darlington  went  to  live 
with  his  nephew,  and  he  remained  there  until  his  death  in 
December,  1890,  during  which  time  he  was  cared  for  by 
Josepi)  H.  Darlington  and  his  family.  The  auditor  further 
finds  that  on  the  19th  of  July,  1889,  the  testator  executed  a 
letter  of  attorney  to  Joseph  H.  Darlington,  giving  him  power 
to  transact  all  his  business,  to  collect  all  moneys  due  or  to 
become  due  to  him,  and  to  disburse  the  same  in  payment 
of  debts  and  obligations,  and  concluding  with  the  following 
clause:  *'I  authorize  and  empower  him  to  do  whatever  shall 
to  him  seem  proper  for  the  protection  of  myself  and  my  estate, 
and  I  hereby  ratify  and  confirm  whatsoever  my  said  attorney 
may  do,  in  his  discretion,  in  relieving  me  of  all  care  and  respon- 
sibility, and  in  discharging  whatever  duties  he  may  see  proper 
to  perform,  which,  in  his  judgment,  may  be  for  my  best  inter- 
ests." Under  this  letter  of  attorney,  Joseph  H.  Darlington 
proceeded  to  collect  moneys  due  to  his  principal  on  different 
securities  owned  by  the  latter,  and  continued  doing  so  until, 
as  the  auditor  findsi  he  had  received  92,187«74|  which  he 
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held  at  the  death  of  Caleb  Darlington.  It  does  not  appear 
that  he  reinvested  any  of  the  money  or  paid  any  of  it  over  to 
his  principal.  When  the  seven-thousand-dollar  note  was  ob- 
tained from  Caleb  Darlington,  November  6,  1889,  the  latter 
had  been  living  less  than  four  months  with  his  nephew,  and 
in  that  same  time,  according  to  the  testimony  of  David  Mc- 
Farland,  Joseph  H.  Darlington  had  collected  about  nine  hun- 
dred dollars  of  bis  uncle's  money. 

The  daughters  of  the  nephew  did  not  testify  to  any  negotia- 
tions between  the  uncle  and  nephew  at  the  time  the  note  was 
given,  but  only  to  a  single  declaration,  which  they  said  the 
uncle  made,  that  the  note  was  given  for  services  rendered,  and 
for  taking  care  of  him  the  rest  of  his  life.  There  was  no  proof 
of  any  actual  services  rendered  by  Joseph  H.  Darlington  to 
Caleb  Darlington  at  any  time  before  July,  1889,  and  the  audi- 
tor finds  that  ^4t  does  not  appear  what  the  services  rendered 
consisted  of,  nor  the  extent  of  them."  In  fact,  there  is  noth- 
ing on  this  record  to  prove  that  Joseph  H.  Darlington  bad 
ever  rendered  any  services  of  any  kind  to  his  uncle,  at  any  time 
in  his  life,  prior  to  the  time,  in  July,  1889,  when  the  latter 
came  to  live  with  his  nephew. 

By  the  express  terms  of  the  letter  of  attorney,  Joseph  II. 
Darlington  undertook  the  duty  of  protection  of  his  uncle  and 
his  estate,  and  the  uncle  agreed  to  ratify  and  confirm  what- 
ever his  attorney  might  do  for  the  best  interests  of  his  uncle. 
The  auditor  found  that  Joseph  H.  Darlington  accepted  the 
trust  appointing  him  the  attorney  of  his  uncle  and  his  agent 
for  protecting  his  estate,  and  that  a  confidential  relation  there- 
upon arose  between  them.  It  is  difiicult  to  understand  how 
the  fact  of  such  relation  can  be  called  in  question.  The  spe- 
cific power  conferred  by  the  letter  of  attorney  was  to  transact 
all  business  which  the  principal  might  or  could  do,  and  to  col- 
lect all  moneys  due  or  to  become  due  to  him,  and  to  pay  all 
his  debts  and  obligations,  as  well  as  the  debts  and  obliga- 
tions which  the  attorney  might  contract  in  performing  his 
duties. 

In  addition  to  this,  the  attorney  was  also  authorized  to  do 
whatever  he  pleased  for  the  protection  of  his  principal's  estate, 
and  to  further  his  best  interests.  It  was  for  the  protection  of 
his  principal's  estate,  and  the  furtherance  of  his  best  interests, 
th^t  the  attorney  undertook  the  duty  which  fell  upon  him  as 
such.  It  was  not  the  property  and  interests  of  the  attorney^ 
bnt  of  his  principal,  that  were  to  be  protected  and  oared  for. 
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This  duty  of  care  and  protection  is  essentially  a  trust  and  con- 
fidence.   In  the  law  of  principal  and  agent,  nothing  is  better 
settled  than  that  the  agent  is  disqualified  from  dealing  with 
the  property  of  the  principal  for  his  own  advantnge.     He  can- 
not buy  his  principal's  property,  even  from  the  principal  him* 
self,  except  upon  the  fullest  disclosure  of  every  matter  which 
msiv  affect  its  value.     He  is  treated  by  the  law  precisely  as 
trustees  are  treated  who  seek  to  make  profit  for  themselves  out 
of  their  trust  relation.    Their  transactions  are  always  voidable, 
at  the  mere  option  of  the  cestui  qtie  trust:  1  Perry  on  Trusts, 
sec.  206;  Perach  v.  Quiggle,b7  Pa.  St  247;  1  Story's Eq.  Jur.,  sec. 
315;  Story  on  Agency,  sees.  210,  211;  Condit  v.  Blackwelly  22 
N.  J.  Bq.  486;  Huguenin  v.  Baseley,  2  Lead.  Cas.  Eq.  556,  580. 
We  have  no  hesitancy  in  agreeing  with  the  auditor  and 
court  below  in  holding  that  a  confidential  relation  arose  be- 
tween  the  uncle  and  nephew  after  the  letter  of  attorney  was 
executed,  and  the  duty  it  imposed  was  undertaken  by  the 
attorney.     He  became  then  and  thereby  charged  with  the 
special  trust  and  confidence  of  protecting  the  property  of  his 
principal,  and  of  managing  it,  so  as  to  promote  the  best  in. 
terests  of  his  principal.     Whatever  was  done  by  him  in  hos- 
tility to  that  duty  was  a  breach  of  the  trust  and  confidence 
reposed  in  him.    The  confidential  relation  is  not  at  all  con- 
fined to  any  specific  association  of  the  parties  to  it.     While 
its  more  frequent  illustrations  are  between  persons  who  are 
related  as  trustee  and  cestui  que  trusty  guardian  and  ward, 
attorney  and  client,  parent  and  child,  husband  and  wife,  it 
embraces  partners  and  copartners,  principal  and  agent,  mas- 
ter and  servant,  physician  and  patient,  and,  generally,  all 
persons  who  are  associated  by  any  relation  of  trust  and  confi- 
dence.   When  the  relation  exists,  the  consequent  duties  and 
obligations  are  perfectly  well  established  by  long-settled  law» 
In  the  case  of  YardUy  v.  CuthberUony  108  Pa.  St.  895,  56  Am. 
Kep.  218,  the  relation  was  that  of  a  scrivener  to  his  employer 
in  the  writing  of  a  will.    The  entire  subject  was  much  dis- 
cussed, and  the  duties  following  the  relation  fully  considered 
and  practically  enforced.     We  there  lield  that  where  a  scriv- 
ener was  employed  to  write  a  codicil  to  a  will,  he  became  sub- 
ject to  a  confidential  relation  with  his  employer,  the  testator^ 
and  could  take  no  considerable  interest  as  a  legatee  in  the  wilU 
without  being  subject  to  the  duty  of  making  full  disclosure  to 
the  testator  of  the  approximate  amount  of  the  estate,  of  the 
proportionate  amount  of  the  estate  which  wovld  pass  to  the 
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«crivener  under  the  legacy  in  his  favor,  and  of  proving  bj 
affirmative  testimony  that  the  testamentary  provision  in  favor 
of  the  scrivener  was  the  free,  voluntary,  and  intelligent  act  of 
the  testator,  and  unaffected  by  any  undue  influence  of  the 
scrivener.  Quoting  from  the  case  of  BvUlin  ▼.  Barry j  1  Curt 
Bcc.  614,  we  said:  **  Where  a  paper  has  been  drawn  up  by  a 
person  for  his  own  benefit,  or  where  he  takes  a  considerable 
benefit  under  it,  the  presumption  lies  strongly  against  it,  and 
it  requires  to  be  proved  by  satisfactory  evidence  dehors  the 
instrument  that  it  was  the  free  and  voluntary  act  of  a  capa- 
ble testator,  and  executed  with  a  full  knowledge  of  its  con- 
tents and  effect.''  In  the  principal  case,  after  citing  many 
authorities,  we  said:  ''It  is  almost  unnecessary  to  add  that 
this  is  a  rule  of  general  application  to  all  kinds  of  instru- 
ments, the  procurers  of  which  are  large  beneficiaries  by  virtue 
of  their  operation.  It  is  a  rule  of  equity,  and  of  very  ancient 
origin.  In  its  ordinary  statement,  the  fact  of  mental  weakness 
in  the  grantor  does  not  appear,  and  is  not  at  all  necessary  to  Uie 
application  of  the  rule  in  a  given  case.  Many,  if  not  most,  of 
the  judicial  illustrations  of  its  application  are  devoid  of  this 
element" 

In  QreenfieWs  Estate,  14  Pa.  St.  489,  this  court  set  aside  a 
provision  in  a  deed  of  trust  which  gave  a  large  compensation 
to  the  trustees,  one  of  whom  was  the  lawyer  who  wrote  the 
deed,  although  the  grantor  was  of  perfectly  sound  mind,  and 
the  deed  was  read  over  to  her,  and  was  left  with  her  to  read 
by  herself,  before  execution,  because  of  the  confidential  rela- 
tions of  attorney  and  client,  or  scrivener,  upon  the  (^und  that 
the  compensation  was  excessive,  and  that  affirmative  proof 
was  not  given  that  full  explanation  was  made  to  the  grantor 
of  the  character  and  effect  of  the  provision  in  question.  All 
the  other  provisions  of  the  deed  were  sustained.  It  was  not 
the  case  of  a  gift,  but  of  a  provision  fixing  the  compensation 
of  trustees,  who  were  thereafter  to  perform  services  as  trustees 
of  the  trust  estate  conveyed  by  the  deed.  Were  it  necessary, 
it  would  be  profitable  and  instructive  to  make  extended  quo* 
tations  from  the  very  elaborate  and  exhaustive  opinion  of  the 
court  delivered  by  Mr.  Justice  Bell.  A  few  of  them  will  suf- 
fice, and  will  dispose  of  the  whole  contention  in  the  present 
case.  The  trust  estate  in  the  case  cited  was  of  the  value  of 
about  two  hundred  thousand  dollars.  There  were  four  trus- 
tees, and  the  compensation  of  each  for  managing  the  trust 
waa  fixed,  in  the  deed,  at  ten  thousand  dollars,  amounting,  in 
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the  whole,  to  forty  thousand  dollars,  or  ahout  one  fifth  of  the 
estate.  Bell,  J.,  said:  "  As  a  reward  for  the  future  manage- 
ment  of  the  estate,  worth,  at  the  utmost,  only  five  times  as 
much,  the  sum  named  has  been  well  designated  as  inordinate. 
Yet  this  fact  will  by  no  means  justify  a  charge  of  actual  fraud 
against  the  parties  who  principally  managed  this  transaction. 
As  already  intimated,  there  is  no  proof  in  the  cause  to  war- 
rant so  grave  an  accusation But  in  spite  of  this  con- 
cession, a  rule  of  public  policy  and  pure  morals,  founded  in 
long  experience  of  the  human  heart  and  knowledge  of  man's 
cupidity,  interposes  to  forbid  the  allowance  of  the  claim.  In 
this  feature  the  case  presents  what  is  called  a  constructive 
fraud,  springing  from  the  confidential  relations  existing  be* 
tween  the  parties.  This  peculiarity,  withdrawing  it  from  the 
operation  of  ordinary  rules,  throws  upon  the  beneficiaries  the 
duty  of  showing  expressly  that  the  arrangement  was  fair  and 
conscientious,  beyond  the  reach  of  suspicion.  In  requiring 
this,  courts  of  equity  act  irrespective  of  any  admixture  of 
deceit,  imposition,  overreaching,  or  other  positive  fraud.  It^ 
is  founded  upon  a  motive  of  general  policy,  and  is  designed  to 
protect  a  party,  so  far  as  may  be,  against  his  own  overweening 
confidence  and  self-delusion,  the  infirmities  of  a  hasty  judg* 
ment,  and  even  the  impulses  of  a  too  sanguine  temperament* 
It  has  been  beneficially  applied  to  those  confidences  which 
owe  their  birth  to  the  relation  of  parent  and  child,  guardian 
and  ward,  trustee  and  cestui  que  trusty  and,  above  all,  attorney 
and  client.  To  guard  against  the  strong  infiuences  which 
these  connections  are  so  apt  to  originate,  the  law  not  only 
watches  over  the  transactions  of  the  parties  with  great  and 
jealous  scrutiny,  but  it  often  declares  transactions  absolutely 
void,  which,  between  other  parties,  would  be  open  to  no  ex- 
ception. This  is  emphatically  true  of  the  relation  of  client 
and  attorney,  and  to  persons  standing  in  a  situation  as  quasi 
guardians  or  confidential  advisers.  Many  of  the  cases  estab- 
lish the  doctrine  that  while  these  connections  exist  in  full 
vigor,  the  adviser  shall  take  no  benefit  to  himself  from  con- 
tracts or  other  negotiations  with   the   advised Other 

authorities,  where  the  transaction  is  one  of  contract  and  sale, 
conceding  that  it  may  not  be  absolutely  void  ipso  facto,  throw 
upon  the  agent  the  burden  of  establishing  its  perfect  fairness 
and  adequacy,  and  that  it  was  the  deliberate  act  of  the  con- 
fid  ing  party,  after  being  fully  informed  of  his  rights,  interests, 
and  duties,  and  put  upon  his  guard  against  even  the  sugges- 
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tion  of  bis  own  iDclinations.  It  must  appear  affirraativelj 
that  no  advantage  has  been  taken  of  the  client;  and  if  this  be 
not  affirmatively  established,  lAerrima  fidsy  eqaitj  will  ireii 
the  case  as  one  of  constructive  fraud.  An  attorney  or  other 
confidential  adviser  is  not  permitted  to  avail  himself  either  of 
the  necessities  of  his  client,  or  of  his  good  nature,  liberality,  or 
credulity,  to  obtain  undue  advantages,  bargains,  or  gratuities." 
Much  more  of  the  same  tenor  is  contained  in  the  opinion,  and 
the  application  of  the  doctrine  to  the  facts  of  that  case  was 
made  without  the  least  evidence  of  actual  fraud  or  undue 
influence,  and  although  the  grantor  was  entirely  competent 
mentally.  It  was  not  a  case  of  gift,  but  of  contract  for  future 
service,  in  which  the  compensation  was  fixed  in  the  deed.  It 
was  only  twenty  per  cent  of  the  whole  estate,  and  was  to  be 
divided  among  four  trustees,  making  the  compensation  of 
each  only  five  per  cent  of  the  whole.  Yet  it  was  set  aside  by 
the  application  of  the  principles  above  stated. 

In  the  case  of  Wistar's  Appeal^  64  Pa.  St  60,  we  affirmed  a 
,  decree  made  by  the  court  below,  upon  the  account  of  a  trustee 
who  was  surcharged.  Allison,  J.,  delivered  the  opinion  of  the 
common  pleas,  in  which  he  said:  *^  The  objection  to  the  finding 
of  the  auditor  rests  upon  the  principle  that  gifts,  judgments, 
notes,  or  other  securities  given  by  clients,  cestuis  que  trtuC, 
principals,  or  wards  to  their  attorneys  at  law,  trustees,  agents, 
or  guardians  are  treated  as  constructive  frauds;  and  the  burden 
of  proving  their  perfect  fairness,  and  the  consideration  for 
which  they  were  given,  is  upon  the  latter;  and  if  no  such  proof 
be  established,  no  recovery  can  be  had  thereon.  Where  a  claim 
is  sought  to  be  established  by  one  holding  a  fiduciary  relation 
to  another  against  the  person  or  estate  which  he  is  required 
to  protect,  the  burden  of  establishing  the  claim,  both  as  to  its 
fairness  and  consideration,  rests  upoa  him  who  asserts  liis 
demand." 

In  Darlington's  Appeal,  86  Pa.  St.  512,  27  Am.  Rep.  726, 
this  court  set  aside  a  deed  for  a  tract  of  land  made  by  a  wife 
to  her  husband,  through  a  third  person,  more  than  thirty  years 
after  it  was  made,  although  it  was  acquiesced  in  by  the  wife 
during  the  whole  of  her  life,  and  although  there  was  no  proof 
of  fraud,  imposition,  undue  influence,  or  mibtake,  and  the  deed 
was  regularly  acknowledged  by  the  wife,  who  was  mentally 
competent,  before  a  magistrate,  who  said  she  signed  without 
hesitation.  The  bill  to  set  the  deed  aside  was  brought  by  the 
wife's  son  in  1872,  and  the  deed  was  executed  in  1841,  and 
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reserved  a  life  estate  for  the  wife.  In  delivering  the  opinion, 
our  late  brother  Trunkey,  after  stating  the  general  rule  which 
disqualifies  one  occupying  a  confidential  relation  with  another 
from  acquiring  advantages,  bargains,  or  gratuities  from  the 
other  party,  said:  '^  But  the  burden  of  establishing  its  perfect 
fairness,  adequacy,  and  equity  is  thrown  upon  the  attorney. 
If  no  such  proof  is  established,  courts  of  equity  treat  the  case 
as  one  of  constructive  fraud.  In  dealings  between  principal 
and  agent,  or  guardian  and  ward,  or  trustee  and  cestui  que 
ifiLst^  the  same  principles  prevail,  with  a  larger  and  more 
comprehensive  efficiency;  and  the  burden  of  proof  is  upon  the 
agent,  the  guardian,  or  the  trustee  who  claims  a  benefit  aris- 
ing from  the  transaction  to  show  the  utmost  good  faith  on  his 
part,  that  betook  no  advantage  of  his  influence  or  knowledge, 
and  that  he  brought  everything  to  the  knowledge  of  the  other 
party  which  he  himself  knew." 

In  WorrdIVs  Appealj  110  Pa.  St.  849,  we  set  aside  a  deed  for 
a  tract  of  land  made  by  a  young  man,  soon  after  attaining  his 
majority,  to  a  woman  who  had  been  his  nurse  and  attendant 
for  a  number  of  years,  but  who  was  not  related  to  him  in  any 
manner,  and  between  whom  and  himself  there  was  no  con- 
fidential relation,  other  than  such  as  grew  out  of  her  attentions 
to  him.  He  desired  to  compensate  her  for  her  services  to  him, 
because  he  thought  bis  father  had  not  done  so  sufficiently. 
He  was  entirely  competent  mentally,  and  he  had  advice;  he 
understood  thoroughly  what  he  was  doing,  and  there  were  no 
circumstances  of  fraud,  imposition,  or  undue  influence  brought 
to  bear  upon  him.  We  held,  under  the  evidence,  that  the  re- 
lation was  one  of  a  confidential  nature,  and  on  that  account, 
and  because  of  the  absence  of  the  requisite  affirmative  proof 
in  support  of  the  conveyance,  we  treated  it  as  a  case  of  con- 
structive fraud,  and  set  it  aside  upon  that  ground,  notwith- 
standing the  proof  of  long-continued  and  faithful  service  on 
the  part  of  the  grantee. 

Applying  these  principles  to  the  facts  of  the  present  case, 
we  find  that  Caleb  Darlington  was  eighty-four  years  old  when 
be  signed  the  note,  that  he  was  very  feeble  and  infirm,  and 
died  of  old  are  in  about  thirteen  months  thereafter;  that  not 
a  particle  of  proof  was  given  to  show  that  he  was  informed 
what  eflfect  would  result  from  his  signing  the  note,  what  pro- 
portion of  his  estate  it  would  require  to  pay  it,  or  how  it  would 
alfect  his  control  over  his  property.  Not  one  word  of  explana- 
tion was  made  to  him  when  he  signed  the  note;  it  was  not 
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eyen  shown  that  he  read  the  note,  or  knew  the  amoant  of  H^ 
and  he  had  no  independent  advice.  Not  a  particle  ot  proof 
was  given  of  the  making  of  any  contract  even,  for  his  fotore 
maintenance,  and  nothing  was  given  in  evidence,  except  a 
single  declaration  that  it  was  given  for  past  services  and  for 
waiting  on  hiro,  or  taking  care  of  him  in  the  future.  But  he 
did  not  say  and  it  was  not  proved  that  he  knew  the  amount 
he  was  promising  to  pay.  As  to  the  past  services,  the  declara« 
tion  was  a  clear  delusion,  because  there  were  none.  Was  the 
amount,  then,  a  reasonable  compensation  for  the  future  main- 
tenance ?  As  the  nephew  actually  collected  two  tboopand 
one  hundred  dollars  from  the  personalty,  and  the  fkrm  sold 
for  six  thousand  eight  hundred  dollars,  the  value  of  his  estate 
was  about  nine  thousand  dollars.  The  interest  of  this  sum 
would  be  over  five  hundred  dollars  a  year.  He  was  a  bachelor, 
with  no  one  depending  upon  him,  and  of  simple  and  inexpen* 
sive  habits.  He  was  not  afflicted  with  any  loathsome  disease, 
and  his  probabilities  of  life  were  very  short  indeed.  It  would 
seem  that  the  income  of  his  estate  alone  would  probably  sup* 
port  him,  or  very  nearly  so.  It  was  the  duty  of  the  attorney 
to  protect  his  principal's  estate,,  and  act  only  for  his  best  in- 
terests, yet  within  four  months  after  the  relation  was  estab- 
lished, he  had  practically  obtained  from  his  principal,  for  his 
own  private  gain,  almost  the  whole  of  his  estate. 

In  Oreenfield^s  Estate^  14  Pa.  St.  489,  the  compensation  to 
be  paid  for  the  future  service  was  only  twenty  per  cent  of  the 
whole  estate,  and  it  was  to  be  divided  among  four;  here  it 
was  very  nearly  the  whole  of  the  estate,  and  was  all  to  be 
taken  by  the  attorney.  Such  a  contract,  in  such  circumstao* 
ce8,Js  grossly  unreasonable  and  unconscionable,  and  cannot 
be  Buitained.  It  comes  clearly  within  the  principles  hereto- 
fore stated,  and  the  very  numerous  authorities  to  be  found  in 
the  books,  which  condemn  all  such  transactions,  not  because 
there  was  mental  incapacity,  or  any  proof  of  actual  fraud,  but 
because  of  the  relation  between  the  parties,  and  the  absence 
of  that  full  and  satisfactory  proof  that  the  contract  in  question 
was  the  free  and  intelligent  act  of  the  party,  fully  explained  to 
him,  done  upon  aud  after  full  information  of  the  extent  of  his 
property,  and  its  effect  upon  his  estate,  with  a  thorough  knowl- 
edge of  the  contract  and  all  its  consequences.  Moreover,  the 
auditor  allowed  the  nephew  to  retain  the  whole  $2,137  of 
money  which  he  had  collected  for  his  uncle,  as  compensation 
for  all  his  services  during  the  seveiiteem  months  bii  uncle 
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lived  with  him,  and  that  amount  was  much  more  than  ample 
compensation  for  those  services.  No  part  of  the  seven  thou- 
sand dollars  is  needed  for  that  purpose.  It  must  not  be  for- 
gotten that  Caleb  Darlington  had  made  his  will  on  August  8, 
1889,  by  which  he  gave  certain  pecuniary  legacies,  amount- 
ing to  six  hundred  dollars,  and  the  residue  of  his  estate  to  his 
brother.  Under  the  findings  of  the  auditor,  if  the  seven-thou- 
sand-dollar  note  is  to  be  paid,  there  will  be  little  or  nothing 
left  to  pay  the  pecuniary  legacies,  and  no  residuary  estate  for 
the  testator's  brother.  It  cannot  be  believed  that  if  the  at- 
tention of  the  testator  had  been  called  to  this  fact  when  he 
signed  the  note,  he  would  have  consented  to  impose  such  a 
liability  upon  his  estate.  In  any  event  it  was  the  plain  duty 
of  the  agent  to  fully  explain  this  aspect  of  the  subject  to  his 
principal  before  procuring  from  him  his  signature  to  so  im- 
portant an  obligation.  There  was  no  such  evidence  in  the 
case.  Many  further  considerations,  and  many  more  author- 
ities, could  readily  be  shown  in  support  of  the  conclusion  that 
this  instrument  cannot  be  sustained;  but  it  is  quite  unneces- 
sary. We  are  clearly  of  opinion  that  the  decree  of  the  ooork 
below  should  be  affirmed. 

The  decree  of  the  orphans*  court  is  affirmed,  and  all  ths 
costs  of  the  proceedings  are  imposed  upon  the  appellant. 


pBTNcrPAL  AND  AoBMT,  FiDUCiABT  Bblations  bstwsxh.  —  As  to  eoaifasg 
tive  fraud  between  persoas  oocnpying  fiduoiary  relationi,  aae  note  to  JVr> 
giuon  V.  Lowarp,  25  Am.  Rep.  728,  729.  An  a^ent  cannot  buy  property  froni 
his  principal  witbont  making  the  fullest  disoloaure  of  aU  matters  connected 
with  it,  within  bis  kuowledge,  which  it  is  important  for  his  principal  to 
know:  Norria  ▼.  Tayloe^  49  HI.  17;  95  Aoi.  Dee.  568.  Nor  can  an  agen^ 
employed  to  sell,  become  the  purchaser:  Mostly  ▼.  Bwkt  S  Munf.  232;  5  Am, 
Dea  508;  Ro^tertwn  ▼.  WesUm  etc  ln$,  Co.,  19  La.  227;  86  Am.  Dea  678| 
ffarrigon  ▼.  McHtnry,  9  Ga.  164;  52  Am.  Dea  435;  Dwigid  T.  Bhckmar,  2 
Mich.  330;  57  Am.  Dec.  130;  Burhe  ▼.  Bourt,  92  Gal.  108.  The  rule  is  the 
same  where  the  agent  obtains  an  indirect  interest  in  the  property,  as  by  pro- 
curing  a  conveyance  to  his  wife:  Tyler  ▼.  Sanborn^  128  111.  136;  15  Am.  St 
Bep.  97;  Winter  ▼.  MeMillan,  87  Gal.  266;  22  Am.  St  Rep.  243.  See  also 
note  to  Potter's  Appeal,  7  Am.  St  Rep.  279-283;  note  to  Richmond's  Appeal, 
21  Am.  St.  Rep.  94-104.  For  a  case  in  which  a  deed  of  tmat  was  set  aside 
on  account  of  undue  influence  exercised  by  a  spiritual  adyiier,  see  Boss  ▼• 
Comoay,  92  Gal.  632. 

FiDUOiART  Relations. — Burden  ov  pROOf  rests  on  person  occupying 
fiduciary  relation  to  show  that  the  transaction  entered  into  between  him  and 
the  person  trusting  him  is  just  and  fair,  and  that  no  unfair  advantage  wae 
derived  from  the  fi>luciary  relation:  Fisher  ▼.  Bishop,  108  K.  Y.  25;  S  Anii 
St.  Rep.  357.  See  also  note  to  Brmon  v.  MOcheU^  \\  Am.  St  Bepw  758,  76il 
8a  ia  the  cam  of  %  will,  it  ii  sometimes  said  thai  tbe  wirtaiwe  ii 
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tial  or  fiduciary  relations  impoaes  on  the  reeipient  of  a  gift  tbe  omd  el  m- 
tabluuiug  ito  absolute  fairueat:  Gap  v.  OitiUan,  92  Ma  250:  1  Am.  SL  ie^ 
712L  Bat  the  weight  of  authority  is  against  such  a  stringaat  rmlm,  and  ths 
generally  accepted  doctrine  is,  Uiat,  in  addition  to  Uie  existence  of  cenMa 
tial  rolattous,  there  must  liave  been  some  active  interforenoe  eaerciaed  \f 
the  proponent  in  the  preparation  or  execution  of  the  will,  or  the  ptesaap- 
tion  of  nndue  inilaenca  will  not  arise:  Banerq/t  t.  (M%  f  i  Aim.  879j  91  As. 
St  Rep.  904 
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BAiLMBifTS  -^  Ltabtlitt  ov  Store-kekpbr — Ihplibd  CONT&AOr.  —  A 

keeper,  by  opening  a  store,  thereby  invites  the  public  to  come  in  ami 
transact  business  in  the  usual  manner;  and  from  such  invitakioa  aa  im- 
plied contract  arises  that  no  harm  that  can  reasonably  be  averted  skuS 
overtake  customers,  the  consideration  for  each  contract  being  the  chanee 
of  profit  from  their  patronage.  This  implied  contract  extends  to  the 
safety  of  such  property  as  the  customer  necessarily  or  habitnally  corriei 
with  him  in  pursnanco  of  a  universal  custom. 

Bailments  —  Liabiutt  or  Stobb-kbkpbr  —  Custody  or  Cubtombb^b  Pbop- 
BRTT  —  AUTIIORITT  or  SALESMAN.  —  An  Open  storcr  is  an  invitation  to  the 
public  to  enter,  and  whatever  a  customer  necessarily,  or  in  common  with 
people  generally,  habitually  carries  with  him,  and  must  necessarily  Uy 
aside  in  the  store  while  making  or  examining  his  purchases,  be  is  invited 
to  lay  aside  by  the  invitation  to  come  aud  purchase,  and  having  laid  it  a^tde 
upon  such  invitation,  and  with  the  knowledge  of  the  dealer,  he  has  com- 
mitted it  to  his  custody.  The  care  of  such  property  is  within  the  author- 
ity of  the  salesman  assigned  to  wait  upon  the  customer,  and  ia  a  part  of 
the  trandaction  in  which  he  is  autliorized  to  repre-ent  his  employer. 

Batlment^  — Storekeeper  and  CasTOHBR  —  Care  Required  or  Stobi- 
KBBPER.  —  A  watch  is  such  a  personal  belonging  as  men  usually  cany 
with  them,  and  remove  from  the  person  and  lay  aside  while  in  a  stars 
■electing  and  purchasing  a  suit  of  clothes;  and  if  a  customer,  by  directioa 
of  the  storc-keepor*s  salesman,  places  his  watch  in  a  designated  drawer 
in  the  store,  preparatory  to  such  selection  and  purchase,  the  store-keeper 
tliereby  becomes  a  bailee,  chargeable  with  ordinary  diligence,  and  r^ 
sponsible  for  ordinary  neglect. 

Bailment  roR  Hire  —  Custombr  and  Stobb-kbbpbb — Dborbb  or  Carx.  — 
A  bailment  for  hire,  where  no  hire  is  paid,  requires  ordinary  diligeoes 
on  the  part  of  the  bailee,  and  makes  him  liable  for  ordinary  neglect 
Such  1>ailment  exists  only  in  cases  where  the  bailment  is  a  necessary  in- 
cident of  the  bnsiness  in  which  the  bailee  makea  a  profit^  as  in  the  case 
of  a  customer  and  a  store- keeper. 

Bailment  bob  Hire  — Demand  —  Failu&b  to  Rbtubn  —  Bi7rdbn  or 
Pboob.  —  Proof  of  failure  by  a  bailee  for  hire  to  return  the  property  in- 
trusted to  him  upon  demand  is  not  proof  of  its  loss;  but  a  failure  on 
his  part  to  give  any  such  explanation  of  his  negleot  to  restore  the  bail- 
ment upon  demand  as  will  enable  the  bailor  to  test  his  goo<i  faith  will 
be  suffioient  to  hold  him  to  proof  that  he  has  exeroised  ordinary  diligeuoe 
in  the  oare  ol  it. 
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bailee  for  hire,  where  no  hire  is  paid,  is  entitled  to  any  inferences  fairly 
deducible  from  his  conduct  in  the  care  of  the  baiimvnt,  when  its  return 
is  demanded.  Proof  that  it  has  been  stolen  without  ordinary  neglect  oo 
the  part  of  the  bailee  is  a  good  defense  for  him. 

De  Forrest  Ballon^  for  the  appellant. 

Milton  C.  Work  and  Henry  J.  MeCarthyy  for  the  appelleea. 

Heydrick,  J.     The  defendants  were  retail  dealers  in  cloth* 
ing  in  the  city  of  Philadelphia.     The  plaintiff,  in  company 
"with  his  wife,  visited  their  store  for  the  purpose  of  purchasing 
a  Buit  of  clothes,  having  upon  his  person  at  the  time  a  watch 
and  chain.     Having  selected  a  coat  and  vest,  and  being  about 
to  remove  the  corresponding  garments  for  the  purpose  of  try- 
ing on  those  selected,  he  took  off  his  watch  and  chain,  and  was 
about  to  lay  it  on  a  pile  of  clothing,  when  the  salesman  who 
was  waiting  upon  him  said,  "You  had  better  put  your  watch 
here,"  indicating  a  drawer  from  which  the  vest  had  been  taken, 
and  adding,  "It  will  be  safe,  I  guess.''     The  watch  and  chain 
were  accordingly  put  in  the  drawer,  and  the  drawer  was  closed 
by  the  salesman.     Plaintiff,  his  wife,  and  the  salesman  then 
went  to  another  part  of  the  store,  where  there  was  a  mirror, 
and  the  coat  and  vest,  having  been  tried  on,  were  found  to  be 
satisfactory.     They  next  turned  their  attention  to  the  selection 
of  a  pair  of  pantaloons,  in  doing  which  the  plaintiff  went  twice 
to  a  dressing-room  connected  with  the  store.     While  he  was 
thus  engaged  in  trying  on  pantaloons,  the  salesman  conducted 
his  wife  to  a  seat  some  distance  from  the  drawer  in  which  the 
watch  and  chain  had  been  placed,  and  to  the  vicinity  of  which 
she  had  returned  after  the  coat  and  vest  had  been  selected, 
and  there  entertained  her  during  the  time  her  husband  was 
in  the  dressing-room.    When  the  entire  suit  had  been  selected, 
and  the  plaintiff  had  replaced  the  garments  which  he  wore 
when  entering  the  store,  he  said  to  the  salesman,  "  Now  we 
will  take  the  watch.''    The  salesman  opened  the  drawer  into 
which  it  had  been  placed,  but  it  was  not  there.     Several  per- 
sons who  had  been  in  the  store  during  the  selection  of  the 
suit,  but  who  had  left,  were  s^nt  for  and  questioned  by  one  of 
the  defendants,  but  the  watch  and  chain  were  not  found  and 
returned  to  the  plaintiff.     While  nearch  was  being  made  for 
the  watch,  the  plaintiff  asked  the  salesman  whether  they  were 
in  the  habit  of  putting  things  like  it  in  the  drawers,  and  he 
replied  that  thej  had  done  so  many  times  and  nothing  of  the 
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kind  hftd  happened  before.^  Having  paid  for  the  flnit  pnr* 
chased,  the  plaintiff  asked  one  of  the  defendaata  whether  he 
thought  it  was  right  that  he,  the  plaintiff,  should  lose  the 
watch.  The  reply  was,  that  he  would  have  to  lose  it;  but  the 
defendants  would  do  all  they  could  to  assist  him  in  finding  it. 
The  watch  has  never  been  returned  to  the  plaintiff.  Upon 
proof  of  these  facts  the  court  below  nonsuited  the  plaintiff, 
and  its  refusal  to  take  off  the  nonsuit  is  the  single  error  as- 
signed. 

When  the  defendants  opened  a  retail  clothing  store,  they 
thereby  invited  the  public  to  come  into  their  place  of  business 
and  purchase  clothing  in  the  usual  manner.  And  when  they 
extended  this  invitation  they  assumed  some  duty  to  the  peo> 
pie  who  should  respond  to  it.  Even  the  householder  who  per- 
mits the  use  of  a  path  leading  to  his  house  is  deemed  to  hold 
out  an  invitation  to  all  people  who  have  any  reasonable  ground 
for  coming  thither  to  pass  along  his  pathway,  and  is  therefore 
held  responsible  for  neglecting  to  fence  off  dangerous  places: 
1  Addison  on  Torts,  203.  So,  too,  a  shop-keeper  is  liable  for 
neglect  on  leaving  a  trap-door  open  without  any  protection, 
by  which  his  customers  receive  injury:  Lancaster  Canal  Co,  v. 
Parnaby,  11  Ad.  &  B.  223.  In  like  manner,  it  cannot  be 
doubted  that  if  these  defendants  had  maintained  or  permitted 
a  danger  of  any  kind  in  their  store,  and  by  reason  of  it  the 
plaintiff  had  sustained  bodily  injury,  they  would  have  been 
answerable  to  him  for  the  consequences.  In  such  case  they 
would  be  said  to  have  been  guilty  of  negligence,  —  guilty  of  a 
neglect  of  a  duty  whicn  they  owed  to  the  customer;  but  I  ap- 
prehend that  the  duty  neglected  would  arise  from  an  implied 
contract  that  if  customers  would  come  to  their  store,  no  harm 
that  could  reasonably  be  averted  should  overtake  them,  and 
the  consideration  for  such  promise  would  be  the  chance  of 
profit  from  their  patronage.  Upon  principle,  the  contract 
must  be  held  to  extend  to  the  safety  of  such  property  as  the 
customer  necessarily  or  habitually,  in  pursuance  of  a  universal 
custom,  carries  with  him.  Whatever  thus  necessarily,  or  in 
common  with  people  generally,  he  habitually  carries  with  him^ 
and  must  necessarily  Iry  aside  in  the  store  while  making  or 
examining  his  purchases,  he  is  invited  to  lay  aside  by  the  in- 
vitation to  come  and  purchase,  and  having  laid  it  aside  upon 
such  invitation,  and  with  knowledge  of  the  dealer,  he  has  com- 
mitted it  to  his  custody.  And  this  being  a  necessary  incident 
of  the  business  upon  which  the  customer  was  invited  to  oonis 
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to  the  store,  the  care  of  the  property  would  be  within  the  au- 
thority of  the  salesman  assigned  to  wait  upon  him;  it  would 
be  part  of  the  transaction  in  which  he  is  authorized  to  repr^ 
0ent  his  employer.  This  much  was  assumed  without  question 
in  Bunnell  v.  Stem,  122  N.  Y.  539;  19  Am.  St.  Rep.  519,  — a 
a  case  differing  from  the  present  in  this  only,  that  the  article 
lost  was  a  lady's  cloak,  and  the  saleswoman  took  no  care 
whatever  of  it. 

Assuming  that  the  jury  would  have  found  that  a  watch  is 
such  personal  belonging  as  men  usually  carry  with  them,  and 
that  in  the  selection  of  a  suit  of  clothes  it  is  necessary  or  usual 
to  remove  it  from  the  person  and  lay  it  aside,  and  further, 
that  the  plaintiff,  by  direction  of  the  defendants'  salesman, 
placed  his  watch  in  a  designated  drawer  in  the  store,  prepara* 
tory  to  the  selection  of  a  suit  of  clothes,  to  purchase  which  he 
visited  the  store,  the  defendants  thereby  became  chargeable  as 
bailees.    The  principles  which  govern  that  relation  are  briefly 
and  clearly  stated  by  Judge  Story,  in  his  work  on  bailments, 
thus:  '^  When  the  bailment  is  for  the  benefit  of  the  bailor,  the 
law  requires  only  slight  diligence  on  the  part  of  the  bailee,  and, 
of  course,  makes  him  answerable  only  for  gross  neglect.    When 
the  bailment  is  for  tiie  sole  benefit  of  the  bailee,  the  law  re- 
quires great  diligence  on  the  part  of  the  bailee,  and  makes  him 
responsible  for  slight  neglect.    When  the  bailment  is  recip- 
rocally beneficial  to  both  parties,  the  law  requires  ordinary 
diligence  on  the  part  of  the  bailee,  and  makes  him  responsible 
for  ordinary  neglect     Manifestly,  the  bailment  in  a  case  like 
the  present  is  of  the  latter  class,  for,  while  the  customer  pays 
nothing  directly,  or  eo  nomine,  for  the  safe-keeping  of  his  effects, 
the  dealer  receives  his  recompense  in  the  profits  of  the  trade, 
of  which  the  bailment  is  a  necessary  incident.     It  was  upon 
this  principle  that  Lord  Holt  said,  in  Lane  v.  Cotton,  12  Mod. 
483,  an  action  was  sustainable  against  an  innkeeper  for  the 
loss  of  a  guest's  goods,  and  that  the  court  of  appeals  affirmed 
the  judgment  of  the  court  of  common  pleas  of  the  city  of  New 
York  in  Bunnell  v.  Stem,  122  N.  Y.  539;  19  Am.  St.  Rep.  519. 
In  Massachusetts,  the  proprietor  of  a  liquor-store  who  per- 
niitted  an  order-slate  for  an  expressman  to  be  kept  in  his  store, 
and  allowed  people  to  leave  packages  there  to  be  taken  away 
by  the  expressman,  was  held  to  be  a  bailee  for  hire,  on  the 
theory  that  what  he  thus  permitted  brought  him  an  increase 
of  business:  Newfiall  v.  Paige,  10  Gray,  366.    This,  however, 
would  seem  to  be  pushing  the  principle  to  a  dangerous  ex* 
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treme;  U  would  render  it  unsafe  for  any  basfnefis  man  fa 
allow  another's  property  to  be  left  about  his  premises,  and 
would  be  in  seeming  conflict  with  our  own  cases  of  Pint  NaL 
Bank  v.  Graham,  79  Pa.  St.  106;  21  Am.  Rep.  49;  and  De  Ha^ 
ven  V.  Kensington  NaL  Bank,  81  Pa^  St.  95.  The  safer  rule  it 
to  hold  a  bailment  to  be  for  hire,  when  no  hire  is  paid,  in  such 
cases  only  as  it  is  a  necessary  incident  of  a  business  in  which 
the  bailee  makes  profit;  and  such  the  jury  might  have  found 
the  present  case  to  have  been. 

The  remaining  question  is,  whether,  upon  the  assumption 
that  there  was  a  bailment  for  hire,  proof  of  failure  of  the  de- 
fendants to  return  the  watch  and  chain  upon  demand  was, 
under  the  circumstances,  sufficient  to  carry  the  case  to  the 
jury.  If  what  was  said  by  the  plaintiflT  should  be  taken  as 
proof  that  the  property  was  lost,  we  would  be  met  with  a  con- 
flict of  authority  elsewhere  as  to  the  efiect  of  it,  and  find  little 
in  our  own  books  to  help  us  determine  whether  the  burden  was 
upon  the  plaintifi^to  prove  negligence,  or  upon  the  defendants 
to  repel  the  i  nference  of  it.  But  the  plaintifif  s  evidence  amounts 
to  no  more  than  that  the  salesman  examined  the  drawer  in 
which  the  watch  had  been  placed  and  some  others,  and  did 
not  find  it,  and  that  several  persons,  not  employees  of  the  de- 
fendants, who  had  been  in  the  store  and  left,  were  sent  for,  and 
interrogated  without  result.  All  this  did  not  prove  a  loss,  nor 
even  that  the  defendants  said  the  watch  was  lost  or  had  been 
stolen.  In  Logan  v.  Mathews,  6  Pa.  St.  417,  it  was  held  that  if 
a  bailee  for  hire  return  the  property  in  a  damaged  state,  and 
give  no  explanation  how  the  injury  happened,  the  burden  of 
proof  to  show  that  there  was  no  negligence  is  upon  him.  In 
harmony  with  thin  judgment,  a  bailee  who  fails  to  give  any 
such  explanation  of  his  neglect  to  restore  the  property  in- 
trusted to  him  as  will  enable  the  bailor  to  test  his  good  faith 
ought  to  be  held  to  proof  that  he  has  exercised  ordinary  dili* 
gence  in  the  care  of  it.  Doubtless  the  defendants  were  en* 
titled  to  the  benefit  of  any  inferences  fairly  deducible  from 
their  conduct  when  the  watch  was  demanded,  but  such  infer- 
ences were  for  the  jury.  If  the  case  had  been  submitted  to 
them,  and  they  had  found,  as  an  inference  from  the  facts 
proved,  that  the  watch  had  been  stolen,  such  finding  would 
have  been  a  complete  exculpation,  unless  they  further  found 
that  the  defendants  had  not  exercised  ordinary  care. 

The  judgment  is  reversed,  and  a  venire  fmeiae  ds  novo 
awarde4^ 
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Bat LMSNTS  —  Liability  of  Bailsb  for  Hirk  for  Wjulvke  to  Return 
Goods.  —  When  the  right  to  receive  compeusation  for  his  Mryices  may  l>e 
inferred  from  the  oircumstances  of  a  deposit,  the  duty  of  the  bailee  becoinee 
that  of  a  depositary  for  hire,  and  he  ia  bound  to  exercise  ordinary  oare:  Smith 
▼.  Na/tJiua  etc.  R.  B.,  27  N.  H.  86;  59  Am.  Deo.  364. 

Bailments  —  Liabilitt  ov  Bailbb  ov  Naked  Deposit.  —  A  deposit, 
properly  so  called,  is  a  naked  bailment^  and  exists  when  one  of  the  contracting 
parties  gives  something  to  the  other  to  keep,  who  is  to  do  so  gratuitously, 
and  return  it  upon  request.  In  suoh  a  case  the  depositary  is  bound  to  exer- 
cise  ordinary  care:  BozeUe  v.  Rhodes,  116  Pa.  St  129;  2  Am.  St.  Rep.  591, 
and  note;  Smith  v.  Nashm  etc,  JR.  B.,  27  N.  H.  86;  59  Am.  Dec.  364.  A 
gratuitous  bailee  is  liable  only  for  gross  neglect:  Tancil  v.  SecUon,  28  Gratt. 
601;  26  Am.  Rep.  380;  Knowles  v.  Atlantic  etc  B.  B.  Co.,  38  Me.  55;  61  Am. 
Dec.  234,  and  note;  BeardaUe  v.  Bichardtton,  11  Wend.  25;  25  Am.  Dec.  596, 
and  note;  Qlovtr  v.  Burbidge,  27  S.  C.  305;  Ouderkirl  v.  Central  Nat.  Bank, 
11 9  N.  Y.  263.  A  deposit  made  at  th«  instance  of  the  bailee  requires  the 
observance  of  ordinary  oare,  at  least:  Oreen  v.  HoUUngsworth,  5  Dana,  173;  30 
Am.  Dec.  680. 

Bailments  —  Failure  to  Retdrn  —  Burden  ov  Proov.  —A  bailee,  if 
he  wiahea  to  exonerate  himself  from  liability  for  the  loss  of  the  bailmenti 
must  show  the  fact  and  manner  of  the  loss.  The  burden  must  then  be  as- 
sumed by  the  bailor  to  show  that  the  loss  was  dae  to  the  bailee's  negligence: 
Lancaster  M'dU  v.  Merchants*  Cotton-preaa  Co,,  89  Tenn.  1;  24  Am.  St.  Rep. 
686;  Stewart  v.  Stone,  127  K.  Y.  500.  Evidence  of  a  demand  and  refusal  ia 
sufficient  to  throw  upon  the  bailee  the  bnn^o  \  of  showing  that  the  bailment 
was  lost  without  his  fault  or  negligence:  Bearddee  v.  Bichardson,  11  Wend. 
25;  25  Am.  Deo.  506,  and  note  with  oases  collected:  Cumins  v.  fVood^  44  IlL 
416;  92  Am.  Deo.  189,  and  note:  Ouderkirk  ▼.  Central  NaL  Bank,  119  N.  Y. 
263.  See  extended  note  to  Schmidt  v.  Blood,  24  Am.  Dec  160.  A  bailee 
who  receives  property  as  a  mere  depositary  for  safe-keeping  is  bound  to  de- 
liver to  the  bailor  upon  demand,  or  assume  the  burden  of  showing  why  he 
should  not:  Wetherly  v.  Straus,  93  Gal  288. 

Bailments  — Theft  ov  Bailment  —  Liability  of  Bailee.  —  Theft  is 
not  presumptive  evidence  of  bailee's  want  of  ordinary  oare:  MiUs  v.  Qilbretk^ 
47  Me.  820;  74  Am.  Deo.  487,  and  note.  Where  a  bailment  is  stolen,  the 
bailee  is  not  liable  for  its  loss,  unless  he  was  guilty  of  gross  negligence 
in  his  oare  of  it:  TaneU  v.  Seaitm,  28  Gratt  601;  26  Am.  Rep.  880.  See 
extended  note  to  SckmkU  v.  Blood,  24  Am.  Deo.  164.  But  a  bailee  without 
hire  is  liable  for  a  bailment  of  money  taken  out  of  his  safe  by  a  clerk, 
whom  he  allowed  to  enter  the  safe:  Ohver  t.  Burbidge,  27  S.  CX  806.  In 
Foster  V.  Bssea  B<mk,  17  liass.  479,  9  Am.  Deo.  168,  it  was  held  that  a  bank 
whioh  was  the  naked  depositary  of  a  cask  of  gold  ooin  was  not  liable  to  the 
depositor  for  its  valne^  where  it  was  frandnlently  taken  out  of  the  bank  by 
thooMhier. 
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NiauGnroB— Proximatb  ahd  Rbmotb  Oausb  Apflibs  to  MmnarAi^ 
TIB8.  —  The  rale  that  a  person  is  responsible  for  snch  oonseqnenoes  of 
his  fault  as  are  natural  and  probable,  and  might  be  foreeaen  by  ordioary 
forecast,  but  not  for  suoh  as  are  the  result  of  an  extraordinary  event» 
not  likely  to  be  foreseen,  applies  in  actions  against  mnnieipal  aad  qmm 
municipal  corporations,  as  well  as  to  natural  persons  and  private  corpoca* 

tiOQS. 
KsOLiaBNOB  —  GONCTTRRENCB    OV    CaUSBS    ApPLIB    TO    MUNIdPAUTIB. — 

The  rule  that  the  concur renoe  of  an  ordinary  caose  with  the  negUgenes 
of  a  part}'  will  not  relieve  him  from  responsibility  for  the,  resultant  in- 
jury applies  as  against  mnnici|>al  and  gwui  municipal  oorpotratioDs,  u 
well  as  to  private  persons  and  corporations. 

Highways  —  Liabilitt  ov  Township  vob  Kboligbncb.  —  When  the  negii* 
gence  of  a  township  in  allowing  a  highway  to  remain  cat  of  repair  con- 
curs with  an  extraordinary  outside  cause  in  producing  an  injaiy,  Uie 
township  is  not  liable,  but  the  concurrence  of  an  ordinarj  ontaide  eaess 
with  such  negligence  will  not  so  relieve  it. 

Highway  —  Liabilitt  ov  Township  vor  Dbtbct  Conourriho  with  Bx- 
TRAORDINABY  Oaubb.  —  When,  from  extraordinary  causes,  for  the  enst- 
ence  of  which  township  officers  are  not  responsible,  and  of  which  they 
cannot  be  presumed  to  have  had  notice,  a  driver  loses  oontrcd  of  his 
horses,  and  they  afterward  come  in  contact  with  a  defect  in  the  high- 
way, the  township  is  not  liable  for  the  resultant  injury  or  damage. 

Highways.  —To  Rbmdbr  Towmbhip  liable  for  injury  caused  hy  defeets  in 
a  public  highway,  such  defect  most  have  been  the  sole  efficient  oanse  of 
the  injury. 

Hiohwatb  — Liabilitt  op  Township— Nbougbmob. — Where  the  proxi- 
mate caute  of  an  injury  on  a  highway  is  the  fright  of  a  horse,  and  that 
fright  is  not  caused  by  any  defect  in  the  highway,  or  by  any  neglect  of 
duty  on  the  part  of  the  township  officers,  the  township  is  not  liaUs^  al- 
though the  injury  is  caused  by  the  frightened  horse  running  into  a  defeot 
in  the  highway. 

W.  M.  Derr^  for  the  appellant. 

Orant  Weidman  and  P.  S,  Keiser,  for  the  appellee. 

Heydrtck,  J.  The  plaintiff,  an  infant  of  less  than  four 
years  of  age,  brought  suit  in  the  court  below  to  recover  dam* 
ages  for  injuries  received  in  the  same  accident  out  of  which 
Jackson  Tp.  v.  Wagner,  127  Pa.  St.  184,  14  Am.  St  Rep.  833, 
grew.  According  to  the  plaintiff's  witnesses,  he  started,  in 
company  with  his  mother,  two  younger  children,  and  Miss 
Wagner,  the  plaintiff  below  in  Jackson  Tp,  v.  Wagner,  127  Pa. 
St,  184,  14  Am.  St.  Rep.  883,  to  drive  over  one  of  the  high- 
ways of  the  defendant  township.  At  this  time  there  was  upon 
the  side  of  the  road  in  question  a  stone-pile  about  twenty-five 
feet  in  length  by  from  one  to  three  feet  in  height,  and  at  the 
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lide  of  the  stone-pile  a  hole,  in  respect  to  the  dimensions  of 
prhich  these  witnesses  differed  widely,  varying,  as  to  the  depth, 
rrom  eight  to  eighteen  inches;  as  to  the  width,  from  eight 
inches  to  three  feet;  and  as  to  the  length,  from  one  to  five 
feet.     The  same  witnesses  differed  as  to  the  width  of  the  road 
between  this  hole  and  the  gutter  almost  as  much, — one  of  them 
asserting  that  it  was  but  seven  or  eight  feet,  while  four  others 
testified  that  it  was  from  twelve  to  fourteen  feet  wide.     Upon 
this  evidence,  to  which  greater  credit  seems  to  have  been  given 
than  to  that  on  the  part  of  the  defendant,  the  jury  found,  un- 
der proper  instructions  as  to  the  duty  of  the  supervisors,  that 
the  road  was  not,  on  the  day  and  at  the  place  of  the  accident, 
suitable  and  sufficient  for  public  travel  conducted  in  the  or- 
dinary manner  and  by  the  ordinary  means  of  conveyance.     It 
must  therefore  be  assumed  that  the  township  was  guilty  of 
negligence;  and  as  there  could  be  no  question  of  contributory 
negligence  on  the  part  of  an  infant  of  such  tender  years  as  the 
plaintiff,  the  only  question  to  be  determined  is,  whether,  upon 
the  further  facts  testified  to  by  the  plaintiff's  witnesses,  the 
township  is  liable  for  the  injury  sustained  by  the  plaintiff 
upon  this  road. 

Whatever  the  condition  of  the  road  may  have  been,  the 
party  passed  over  it  safely  and  without  noticing  any  defect 
therein,  but  when  they  had  reached  a  point  about  one  hun- 
dred and  twenty  feet  beyond  the  stone-pile,  where  the  road 
was  in  good  condition,  they  met  a  donkey,  drawing  a  cart 
loaded  with  tin  cans,  and  another  donkey,  which,  in  the  lan- 
guage of  the  witnesses,  was  'Moose,  and  came  towards  the 
horse."    Thereat  the  horse  became  frightened,  the  driver  lost 
control  of  him,  and  he  turned  suddenly  around,  wrenching 
the  spokes  of  one  of  the  front  wheels  out  of  the  hub,  and  fled 
in  the  opposite  direction,  the  hub  of  the  broken  wheel  falling 
to  and  dragging  upon  the  ground.     When  the  buggy  reached 
the  hole  already  described,  the  end  of  the  axle  dropped  into  it, 
and  the  plaintiff  was  thrown  out  upon  the  stone-pile.    The 
testimony  upon  the  part  of  the  defense  showed  very  clearly 
that  the  occurrence  was  as  is  stated  by  the  reporter  and  in 
the  opinion  in  Jackson  Tp.  v.  Wagner,  127  Pa.  St.  184,  14 
Am.  8t   Rep.  833,  differing  somewhat  from   the  foregoing 
statement;  but  in  considering  the  assignments  of  error  in  this 
case  the  plaintiff^s  testimony  will  be  accepted  as  verity.     Se 
accepting  it,  was  the  defendant  township  answerable  for  the 
iDJttry  received  by  the  plaintiff? 
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It  18  a  general  rule^  ae  well  settled  as  anything  in  tbe  law  d 
negligence,  that  a  man  is  responsible  for  such  coneequ^iGesof 
bis  fault  as  are  natural  and  probable,  and  might  therefore  bt 
foreseen  by  ordinary  forecast,  but  if  his  fault  happen  toconcDr 
with  something  extraordinary,  and  therefore  not  likely  to  U 
foreseen,  he  will  not  be  answerable  for  the  extraordinary  fe- 
suit.     This  rule  applies  in  actions  against  municipal  and  quad 
municipal  corporations,  as  well  as  to  natural  persons  and  pri- 
vate corporations.     The  concurrence  of  that  which  is  ordinary 
with  a  party's  negligenc^  does  not  relieve  him  from  responsi- 
bility for  the  resultant  injury.     Examples  of  such  ooncurrenca 
may  be  found  in  cases  where,  by  reason  of  causes  known  to 
the  pi:blic  authorities,  horses  are  likely  to  become  frightened, 
and  in  their  sudden  fright  plunge  over  an  unguarded  precipice, 
or  rush  upon  some  danger  within  the  highway,  for  the  exist- 
ence of  which  the  authorities  are  responsible.     In  such  cases 
the  consequences  of  the  neglect  of  duty  are  natural  and  prob- 
able, and  ought,  therefore,  to  be  foreseen.     But  when,  from  ex- 
traordinary  causes,  for  the  existence  of  which  the  supervisors 
are  not  responsible,  and  of  which  they  cannot  be  presumed  to 
have  had  notice,  a  driver  loses  control  of  his  horses,  and  they 
come  in  contact  with  a  defect  in  the  highway,  there  is  no 
more  reason  for  holding  the  township  answerable  for  a  result- 
ant injury  than  there  is  for  holding  any  other  party  responsible 
for  the  result  of  the  concurrence  of  something,  which  he  could 
not  foresee,  with  his  negligence.    In  Massachusetts  it  was  held 
in  a  well-considered  case  that  when  a  horse,  by  reason  of  fright^ 
disease,  or  viciousness,  becomes  actually  uncontrollable,  so  that 
the  driver  cannot  stop  him  or  direct  bis  course,  or  exercise  or 
regain  control  over  his  movements,  and  in  this  condition 
comes  upon  a  defect  in  the  highway,  or  upon  a  place  which  is 
defective  for  want  of  a  railing,  by  which  an  injury  is  ocea^ 
sioned,  the  town  is  not  liable  for  the  injury,  unless  it  appears 
that  it  would  have  occurred  if  the  horse  had  not  been  so  un- 
controllable: TUuB  V.  Inhaba.  of  Norihbridge^97  Mass.  258;  93 
Am.  Dec.  91.    The  doctrine  of  this  case  was  reiterated  in  Nor- 
ton V.  Taunton,  97  Mass.  266;  Fogg  v.  Nahant,  98  Mass.  578; 
and  Stone  v.  Hubbardston^  100  Mass.  49.    Similarly,  it  has 
been  held  in  Wisconsin  that  a  town  is  not  liable  for  an  injury 
received  upon  a  defective  highway  by  a  horse  that  has  escaped 
from  the  control  of  its  driver,  unless  it  be  made  to  appear 
affirmatively  that  the  disability  of  the  driver  to  control  him 
was  caused  by  the  same  or  sonae  other  defect  in  the  highway: 
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Jackson  ▼.  Town  of  BeUevieu^  30  Wis.  250.    In  Maine  also,  the 
eame  subject  has  been  much  considered,  and  with  the  like  re-^ 
Bult:   Moore  v.  Abbot^  82  Me.  46;  Coombs  v.  Topsham^  88  Me. 
204;  Anderson  ▼.  Bath^  42  .Me.  846;  Moulton  v.  Sanford,  51 
Me.  127.     In  the  latest  of  these  cases  it  was  determined  that 
if  there  be  two  efficient,  independent,  proximate  causes  of  an 
injury  sustained  by  a  traveler  upon  a  highway,  the  primary 
cause  being  one  for  which  the  town  is  not  responsible,  and  the 
other  being  a  defect  in  such  highway,  the  injury  cannot  be 
said  to  have  been  received  through  such  defect,  and  the  town 
is  not  liable  therefor,  though  the  traveler  himself  is  in  no  de- 
fault.    It  is  true  that  in  these  states  there  are  statutes  defin- 
ing the  right  of  action  for  such  injuries,  but  they  are  merely 
declaratory  of  the  common  law. 

This  precise  question  has  not  been  as  frequently  considered 

in  this  state  as  in  the  states  referred  to,  but  in  Chariiers  Tp. 

▼.  PhillipSf  122  Pa.  St.  601,  it  was  distinctly  raised  by  a  point 

in  which  the  court  was  asked  to  charge  that,  *'  to  render  a 

township  liable  for  an  injury  by  a  defect  in  a  highway,  it  must 

have  been  the  sole,  efficient  cause  of  the  injury;  and  if  the 

jury  find  from  the  evidence  that  this  accident  to  the  plaintiff 

was  caused  by  the  uncontrollable  struggle  of  a  choking  horse, 

or  from  this  cause  concurring  with  a  defect  in  the  highway, 

then  their  verdict  must  be  for  the  defendant."    For  refusal  to 

affirm  this  point  without  qualification,  the  judgment  of  the 

common  pleas  was  reversed.    To  the  same  effect  is  Herr  v. 

City  of  Lebanon^  80  Week.  Not.  Gas.  248,  decided  at  this  term» 

These  judgments  require  no  vindication.     They  are  logical 

deductions  from  the  rule  of  law  which  must  be  invoked  by 

every  plaintiff  who  seeks  redress  for  an  injury  received  through 

the  negligence  of  another.    The  injury  must  have  been  the 

nataral  and  probable  result  of  the  defendant's  negligence. 

Bnt  the  cases  must  be  rare  in  which  an  injury  can  be  said  t^ 

be  the  result  of  the  negligence  of  a  party,  when  there  is 

another  and  primary,  efficient,  proximate  cause,  wholly  inde^ 

pendent  of  such  negligence,  and  for  which»the  party  charged 

with  negligence  is  in  no  way  responsible.     In  such  cases  it 

would  be  incumbent  on  the  plaintiff  to  show  that  the  accident 

would  have  happened  without  the  concurrence  of  the  primary^ 

efficient,  proximate  cause. 

In  this  case  the  driver  lost  control  of  the  horse  the  moment 
he  took  fright  at  the  donkeys  and  tin  cans,  and  she  had  not 
regained  efficient  control  at  the  moment  of  the  aooident.    Her 
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own  testimony  is,  that  she  was  trying  to  stop  him,  bat  had  not 
succeeded.  He  was  still  parsuing  his  flight,  dragging  tbe 
wrecked  buggy  after  him,  when  the  occupants  were  thrown 
out.  It  may  be  conceded  that. the  township  would  have 
been  answerable  for  the  injuries  if  it  had  appeared  that  tha 
plaintiff  would  have  been  thrown  out  in  the  same  manner  if 
the  horse  had  not  received  this  extraordinary  fright  and 
wrecked  the  buggy,  but  this  did  not  appear.  On  the  con- 
trary, it  appeared  in  the  plaintiff's  evidence  that  the  party 
had  passed  the  place  of  the  accident  in  safety  a  few  minutes 
before  without  noticing  any  defect  But  for  the  fright  of  the 
horse  and  the  driver's  loss  of  control,  they  would  have  con- 
tinued their  journey,  and,  of  course,  the  accident  would  not 
have  happened.  How  much  the  wreck  of  the  buggy  may 
have  had  to  do  with  the  final  catastrophe  may  be  inferred 
from  the  account  given  by  plaintiff's  witnesses,  and  the  belief 
expressed  by  the  driver  that  if  the  wheel,  instead  of  the  hub^ 
had  gone  into  the  hole,  the  buggy  would  not  have  been  upset. 
But  the  loss  of  the  wheel  was  not  in  any  manner  attributable 
to  any  defect  in  the  highway.  It  was  admitted  that  the  road 
was  in  good  condition  at  the  point  where  this  beginning  of  the 
accident  occurred.  It  is  therefore  clear  that  the  proximate 
cause  of  the  plaintiff's  injury  was  the  fright  of  the  horse,  and 
that  that  fright  was  not  caused  by  any  defect  in  the  highway, 
or  by  any  neglect  of  duty  on  the  part  of  the  supervisors. 
For  this  reason  the  judgment  must  be  reversed. 

MuNioiYAL  CoBPORATiom  —  IjABn:.nT  lOB  DaraonvB   Htohways-^ 
Pboxiicatb  akd  Remote  Cause  ov  Imjust.  —To  rendor  a  city  liable  for 
neglect  to  keep  its  streeta  in  proper  oondition,  mioh  negligence  miiet  be  tlie 
proximete  oaase  of  the  injury:  Olin$  t.  Cregcent  CUjf  M.  B.  CkK,  43  L^  Ana. 
S27;  26  Am.  St  Rep.  1S7,  and  note;  Wesi  Mahano^  Towmhip  ▼.  Waimm,  IIS 
Pa.  St.  844;  2  Am.  St.  Rep.  604,  and  note;  Children  t.  HunUmatam,  84  W. 
Va.  467.     A  declaration  against  a  city,  alleging  neglect  to  repair  etnet^ 
fails  to  state  a  cause  of  action  if  it  does  not  show  that  the  alleged  damages 
resulted  from  that  breach  of  duty:  OUif  CouneU  v.  QUmer,  33  Ala.  116;  70 
Am.  Deo.  662,  and  note.    The  negligence  of  a  responsible  agent  intenrening 
between  defendant's  njBgligence  and  the  damage  sufferod  breaks  the  cansal 
.connection.     When,  therefore,  a  person  driving  on  a  highway  meets  another, 
also  driving,  who  fails  to  tnrn  ont  as  required  by  statute,  and  the  former  is 
compelled  to  drive  upon  the  side  of  the  road,  and  is  iojured  by  ooUiding  with 
a  post  in  the  highway,  just  outside  of  the  traveled  part»  the  town  will  not  be 
liable,  but  the  person  whose  act  was  the  proximate  canse  of  the  injury  will 
he  liable  therefor:  Mahogany  t.  Ward,  16  R.  L  479;  27  Am.  8t  Repw  753^ 
and  note. 

MomOIPAL  OOBPORATIONS  —  LlABILrTT  FOR  DETECnVB  fliOHWAT  —  COH> 

«gAai2fa  Cavbbs.  —The  fact  that  a  highway  is  ao  ooostmoted  that  it  ia  not 
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likely  to  keep  in  good  condition  for  a  great  length  of  time  will  boI  impose 
liability  on  a  town,  bonnd  to  keep  it  in  repair,  for  injury  eanaed  by  tbe  radden 
softening  of  the  earth  therein,  nnlese  the  town  had  notice  that  the  danger  waa 
so  imminent  as  to  show  a  want  of  reasonable  care  in  guarding  against  acci- 
dent: Stoddard  v.  WindieUer,  164  Mass.  U9;  26  Am.  St.  Rep.  223,  and  note. 
A  defect  in  a  highway  for  which  a  town  is  answerable  must  be  such  that  it 
is  the  sole  cause  of  the  injury  complained  of.  If  such  injury  is  the  combined 
result  of  the  defect,  united  with  some  distinct  coucarring  cauae^  the  town  la 
not  liable  for  the  injury,  unless  the  concurring  cause  be  a  pure  accident,  un- 
aided by  human  agency:  Pratt  t.  Weymouth,  147  Mass.  2t46;  9  Am.  8k  Rep. 
091,  and  note;  Joliet  v.  Verley,  36  UL  68;  86  Am.  Dea  842,  anl  note. 

MuNidFAL  Corporations  —  Defectivb  Hiohwat — FKiGsrsMiD  Horse 
A8  CoNCURRiiTO  Causs  OF  Ihjurt.  — Towuship  officers,  in  keeping  a  publie 
highway  safe  for  travel,  are  bound  to  anticipate  only  the  ordinsry  needs  of 
travel;  and  they  are  not  bound  to  anticipate  the  danger  to  which  the  fright- 
ened horse  of  a  traveler  may  expose  him:  Horsiiek  v.  DunkU,  145  Pa.  St.  220; 
27  Am.  St  Rep.  886;  HulMl  v.  Yojihera,  104  N.  T.  434;  68  Am.  Rep.  622, 
and  extended  note;  note  to  Atlanta  v.  Wilson,  27  Am.  Rep.-  398.  In  the  fol- 
lowing cases  the  municipal  corporation  was  held  liable  in  damages  for  defects 
in  highways,  where  the  concurring  cause  of  injury  was  the  running  away  of 
a  frightened  horse:  RushviUe  v.  Adams,  107  Ind.  476;  67  Am.  Rep.  124; 
Atlanta  Y.  WiUon,  69  Ga.  644;  27  Am.  Rep.  396;  Hey  v.  Philadelphia,  81 
Pa.  St.  44;  22  Am.  Rep.  733;  HuU  v.  Kansa$  CUy,  64  Mo.  698j  14  Am.  Rep. 
i87|  Byerl^  t.  AnamoM,  79  Iowa»  204. 


Baum  v.  Bibohall. 

[160  PlNMSTLVAHIA  STATB,  IM.] 

Oowvucfr  Of  Laws  —  Mortgaok  —  Plaob  or  Prrformahob.  —  When  a  bond 
and  mortgage  for  the  purchase  of  real  estate  in  one  state  are  executed 
m  another  state,  but  show  upon  their  face  that  they  are  to  be  performed 
in  the  state  where  the  land  is  situated,  their  validity,  nature,  obligation* 
and  interpretation  must  be  governed  by  the  laws  of  the  latter  state,  al« 
though  brought  in  question  in  some  other  state. 

OmvLiOT  or  Laws  —  Marrikd  Woiian*8  Bond  akd  Mortqaor  Govrrmbi> 
BT  THX  Lix  Rbi  SiTii.  —  A  married  woman's  bond  and  mortgage  for 
tbe  purchase  price  of  land  situated  in  one  state,  executed,  delivered,  and 
to  1)0  performed  in  that  state,  and  upon  which,  according  to  its  laws,  she 
ia  liable  notwithstanding  her  coverture,  will  be  construed  in  the  courts 
•I  another  state,  so  as  to  secure  to  her  the  advantages  and  enforce  against 
her  the  obligation  of  her  contract,  in  accordance  with  the  laws  of  tba 
state  where  it  was  executedoind  delivered. 

Avery  D.  Harrington^  for  the  appellanl 

/.  Martin  Rommel  and  Jame$  W.  We$ty  for  fba  appellaen. 

9 

Williams,  J.  The  defendants  are,  and  were  at  the  data  of 
the  bond  on  which  this  jndgment  was  entered,  husband  and 
wife.     In  the  winter  of  1884-85  they  lived  in  this  state,  near 
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Philadelpiiia.     Desiring  to  remove  to  Delaware,  they  viated 
Dover  and  its  vicinity  in  February  in  1885,  in  search  of  a  suit- 
able farm  on  which  to  make  their  home.     Among  the  farms 
examined  by  them  was  that  of  Bitum,  the  plaintifiT,  from  whom 
they  got  the  price  and  terms  of  payment  at  which  be  would 
sell.     They  then  returned  to  their  home,  near  Philadelphia; 
but  H.  C.  Birchall,  the  husband,  soon  after  returned  to  Dover, 
and  in  the  name  and  by  the  direction  of  his  wife  made  a  con- 
tract with  Baum  for  his  farm,  and  paid  one  hundred  dollars 
hand-money  upon  it.     It  was  to  be  closed  as  soon  as  the  title 
papers  could  be  conveniently  prepared,  pending  which  Bircb- 
all  came  back  to  his  home  in  this  state.  .  Soon  after,  a  bond 
and  mortgage  to  secure  so  much  of  the  purchase- money  doe 
Baum  as  was  not  to  be  paid  on  delivery  of  the  deed,  were  sent 
by  mail  to  the  Birchalls  for  execution.     Both  instruments 
were  duly  signed  and  sealed  in  this  state,  after  which  Birchall 
took  them,  together  with  his  wife's  check  for  five  thousand  dol- 
lars, the  amount  to  be  paid  in  hand,  and  went  to  Dover  to  meet 
Baum  and  complete  the  transaction.     He  received  the  deed 
made  to  his  wife,  delivered  for  her  the  check  for  five  thou.sand 
dollars  and  the  bond  and  mortgage  to  secure  the  balance  of  the 
purcliase-money.     Soon  after,  the  Birchalls  removed  to  their 
new  home,  and  continued  to  reside  on  the  farm  for  one  and  a 
half  years,  when  they  sold  it,  subject  to  the  mortgage,  and  re- 
turned to  this  state.    Their  vendee  did  not  pay  principal  or  in- 
terest upon  the  mortgage,  and,  as  the  result  of  legal  proceedings 
upon  it,  the  farm  was  brought  to  sale  by  the  sherifl*.     The  pro- 
coeds  of  the  sale  were  not  enough  to  pay  the  mortgage  debt, 
and  this  judgment  was  entered  upon  the  bond  for  the  purpose 
of  collecting  from  Mrs.  Birchall,  in  this  state,  the  balance  still 
due  on  the  purchase-money  of  the  farm.     She  then  made  ajh 
plication  to  open  it,  on  the  ground  that  the  fact  of  her  having 
signed  the  bond  in  this  state  made  it  a  Pennsylvania  contract, 
and  that,  because  of  her  disability,  it  could  not  be  enforced 
against  her,  except  as  to  the  land  of  which  it  was  part  of  the 
purchase-money.     The  court  below  so  held,  and  the  correct- 
ness of  this  ruling  is  the  only  que'stion  presented  by  this  ap- 
peal. 

If  it  be  conceded  that  the  bond  and  mortgage  were  executed 
in  this  state,  yet  it  appears  upon  their  face  that  they  were  to 
be  performed  in  the  state  of  Delaware,  and  the  general  rule  is, 
that  in  such  cases  the  instrument  is  governed  as  to  its  valid- 
ity, nature,  obligation,  and  interpretation  by  the  laws  of  tLo 
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place   where  it  is  to  be  performed:  Story  on  Conflict  of  Laws, 
sec.  280;  2  Kent's  Com.  459.     Interest,  which  is  the  ordinary 
xneaBure  of  compensation  for  delay  in  performance,  is  to  be 
computed  according  to  the  law  of  the  place  of  payment:  Brown 
V.  Camden  etc.  R,  R.  Co,j  88  Pa.  St.  316.    The  remedy  and  the 
effect  to  be  given  to  any  existing  disability  in  the  maker  of 
tbe  instrument  are  also  to  be  determined  by  the  law  of  the 
place  of  payment:  HiU  v.  Chase,  -143  Mass.  129.    The  same 
rale  applies  where  the  contract  is  made  by  correspondence 
through  the  mails,  or  by  telegraph.     Thus  it  was  held  that  if 
one  orders  goods  from  another  state  by  mail,  which  are  sent 
by  a  carrier,  the  contract  is  made  where  the  order  is  received 
and  tbe  goods  delivered  to  the  carrier  for  the  buyer,  and  the 
law  of  that  state  will  govern  the  contract:  Milliken  v.  Pmtt, 
125  Mass.  374;  28  Am.  Rep.  241.    The  courts  of  this  state  will 
administer,  in  such  cases,  the  lex  loci  contractiis  as  against  one 
tinder  disability:  Evans  v.  Cleai-y,  125  Pa.  St.  204;  11  Am.  St. 
Rep.  886.     But  this  case  stands  on  still  stronger  ground.     De- 
livery is  an  essential  part  of  the  execution  of  any  instrument. 
It  is  not  enough  to  sign  and  seal  a  bond.     It  is  effectual  only 
when  it  is  delivered  to  the  party  interested  in  it,  or  to  some 
one  for  him.     The  bond  might  have  been  signed  wherever  it 
was  most  convenient  for  the  obligor  to  give  attention  to  %  but 
it  was  an  ineffectual  and  useless  paper  until  delivery  to  the 
obligor.     The  delivery  was  made  in  Delaware,  where  it  was  to 
be  performed.     It  was  made  a  binding  obligation,  itp  execu- 
tion was  completed  in  that  state,  and  for  this  further  reason  it 
must  be  governed  by  the  laws  of  that  state. 

So  far  we  have  considered  the  instrument  as  a  contract  with- 
out regard  to  the  character  of  the  subject-matter;  but  upon 
looking  into  the  transaction  of  which  it  is  a  part,  we  learn  that 
it  is  a  contract  relating  to  real  property.     Now,  the  rule  relat- 
ing to  such  contracts  has  been  well  settled  from  the  earliest 
days  of  the  English  common  law.     Real  property  cannot  at- 
tend the  person  of  the  owner  as  he  goes  from  one  jurisdiction 
to  another.     It  is  fixed,  immovable,  and  necessarily  under 
the  law  of  the  place  where  it  lies.     Contracts  relating  to  it 
must  therefore  necessarily  be  governed  by  the  lex  rei  $itm: 
Story  on  Conflict  of  Laws,  424.    It  seems  that  the  law  of  the 
state  where  Baum's  farm  was  located  makes  a  married  woman 
personally  liable  on  her  bond  given  for  property  bought  by 
her.    Mrs.  Birchall  went  there  to  look  at  and  treat  for  tliis 
farm.    She  contracted  for  it,  through  her  husband,  in  that 
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state.  She  received  her  deed  and  delivered  her  moiiej, 
bond  and  mortgage,  in  complete  execution  of  her  coni 
there,  where  the  land  wae.  The  law  of  that  state  detennfne^ 
the  effect  of  the  conveyance  received  by  her,  and  of  the  boiMl 
and  mortgage  given  by  her  to  secure  the  purchase  price  of  liie 
land  she  bought.  We  have  therefore  a  contract  made  and,  ia 
legal  effect,  delivered  in  Delaware,  for  the  purchase  of  real 
property  in  that  state,  upon  which,  according  to  the  laws  of 
that  state,  the  defendant  is  personally  liable,  notwithstanding 
her  coverture.  In  passitig  upon  it  here,  our  courts  will  secure 
to  her  the  advantages,  and  enforce  against  her  the  obligations, 
of  her  contract  in  accordance  with  the  laws  of  that  state.  This 
conclusion  requires  us  to  reverse  the  order  of  the  court  below 
opening  the  judgment,  and  to  restore  it  to  the  records. 
The  order  is  reversed  and  set  aside  accordingly. 


COHFLTOT  OF  LaWS  —  Ck)KTRAOTS  RELATING  TO  RbALTT,  BT   WhAT  LaW 

OoYBRNKD.  — The  law  of  the  aUus  conclusively  goveras  as  to  all  qoestioiis 
relating  to  rights,  titles,  and  iaterests  in  and  to  real  estate:  Ri(^ardum  t. 
De  OiverviOe,  107  Mo.  422;  28  Am.  St.  Rep.  426,  and  note  with  cases  coHected 
discussing  this  question;  LindUy  ▼.  O'Reilly,  60  N.  J.  Eq.  636;  7  Am.  St 
Rep.  802,  and  note.  The  /ex  loci  rei  nUM  determines  the  validity  of  moru 
gages  of  real  property:  Feasenden  t.  Taft,  65  N.  H.  39.  A  foreclosure,  ia 
the  courts  of  New  York,  of  a  mortgage  upon  lands  in  Conneotioat  has  ■• 
validity:  Farmers'  Loan  etc  Oo.  v.  Po&ial  TeL  Co,,  55  Conn.  834;  3  Am«  dt 
Rep.  53,  and  note.  The  effect  of  a  conveyance,  made  in  New  Tork,  of  lands 
in  West  Virginia  is  to  be  determined  by  the  law  of  the  latter  state;  bnt  a 
contract  made  in  New  York,  between  citizens  of  that  state,  for  the  loan  of 
money,  to  secure  the  payment  of  which  soch  conveyance  was  execnted,  is  to 
be  governed  by  the  laws  of  New  York:  Ktinck  ▼.  Price,  4  W.  Va.  4;  6  Am. 
Rep.  26a 

Ck>NrLiOT  ov  Laws  —  CSontraots,  wBiif  (Governed  by  Puiob  ov  Pi»- 
fORMANCS.  —  For  a  discussion  of  this  subject,  see  W<Mverlif  NaL  Bamk  t.  2faJ( 
150  fa.  St  466;  |XMf,  p.  823,  and  note  with  cases  ooUeoted. 


BuoK  V.  Pennsylvania  Railroad  Company. 

[160  PaiiNSTLVAinA  Statb,  170.J 

Omoion  Carribrs — Limitation  or  Liability — Burden  ov  Pboov.  —  A 
common  carrier  of  goods  may  limit  his  liability,  except  as  against  his 
own  negligence;  and  his  liability  then  depends  upon  proof  of  negligence 
in  fact.  If  no  explanation  is  given  as  to  how  an  injury  oooarred,  a  pra- 
■amption  of  negligence  arises,  justifjring  a  recovery  in  oaaaa  whore  thers 
ia  no  other  proof  than  of  the  delivery  of  the  goods  to  tha  oarrier  in  good 
eoDditiooy  and  their  arrival  at  the  point  of  destination  ia  a  damaged  con- 
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CcncMOF  Carbibbs  —  Qomtract  Lihitino  Liabilitt — BaRDBK  OB  Pboob. 
— When  there  is  proof  of  the  fact  of  injury  to  goods  daring  transportsr 
tion,  but  the  manner  of  its  occurrence  does  not  iuiport  negligence  on  th# 
part  of  the  carrier,  he  is  not  liable,  if  hia  contract  is  for  a  limited  liability 
only,  unless  there  is  proof  of  negligence  as  an  inducing  cause  of  the  in* 
jury,  and  the  burden  of  making  such  proof  is  upon  the  shipper. 

Ck>]acoN  Cabribks  —  Pbesumptigit  or  Nboliobnce.  — An  Injurious  Aoci- 
DBNT  alone  raises  a  prima  facte  presumption  of  negligence  on  the  part  of 
the  carrier,  and  devolves  upon  him  to  disprove  such  negligence. 

Common  (<arribr — Contraot  Limiting  Liabiliit  —  Neqligjsncb,  when 
QuBSiiON  BOB  JUBT.  — When  goods  of  a  delicate  and  fragile  character 
are  shown  to  have  been  shipped  in  good  order,  and  delivered  in  bad  order» 
under  a  contract  limiting  the  carrier's  liability,  and  it  is  also  shown  that 
the  goods  were  carefully  packed,  and  liable  to  break,  with  the  most 
oarefal  handling,  and  that  there  was  no  collision  or  wreck  during  their 
transportation,  the  carrier  is  entitled  to  have  the  question  of  negligence- 
eonsidered  by  the  jury,  with  proof  on  his  part  as  to  just  how  the  accident 
happened,  to  relieve  him  of  the  presumption  of  negligenoe  arising  frona 
its  occnrrenca. 

Assumpsit  to  recover  the  value  of  six  stoves,  shipped  by 
the  defendant  company  under  a  contract  stipulating  that  be- 
cause of  their  fragile  character,  and  in  consideration  of  reduced 
rates,  the  carrier  was  released  from  liability  for  loss  or  dam- 
age during  transportation.  The  stoves  were  loaded  and  the 
car  holding  them  sealed  at  Reading,  and  opened  at  Columbia, 
for  the  purpose  of  transferring  them  to  another  car.  Her» 
they  were  found  to  be  broken.  The  evidence  showed  that 
they  were  carefully  packed  in  the  car  when  the  transportatioa 
began,  that  there  had  been  no  wreck  or  collision  during  the 
transit,  and  that  the  stoves  could  have  been  broken  by  the 
jar  of  the  cars,  even  with  the  most  careful  handling.  The  in- 
structions given  and  objected  to  sufficiently  appear  from  the 
opinion. 

H^omoB  H.  Murray  and  Cyrtu  Oardon,  for  the  appellant. 

Alonzo  P.  MacLeod  and  Walter  Barrett,  for  the  appellee. 

Green,  J.  In  the  main,  the  learned  court  below  correctly 
instructed  the  jury  as  to  the  law  of  the  case,  and  in  certain 
portions  of  the  charge  the  question  of  the  defendant's  negli- 
gence was  apparently  left  to  the  jury  on  the  whole  testimony 
afi'ecting  that  subject.  The  complaint,  however,  of  the  de- 
fendant is,  that  in  certain  other  portions  of  the  charge  the  jury 
were  wrongly  instructed  as  to  the  burden  of  proof,  and  were 
told  that  unless  the  defendant  proved  just  how  the  injury  to 
the  stoves  was  inflicted,  a  conclusive  presumption  of  negligenoe 
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aroee,  ^  and  the  deFendant  roust  be  regarded  as  an  insurer,  aod 
not  as  a  bailee  for  hire,  with  a  limited  liability  under  the  con- 
tract.''   It  is,  of  course,  not  disputed  under  our  decisions  that 
the  carrier  of  goods  may  limit  his  liability,  except  as  against 
his  own  negligence,  and  in  that  event  the  liability  depends 
upon  the  proof  of  negligence  in  fact    If  no  explanation  what- 
ever is  given  as  to  how  the  injury  occurred,  a  presumption  of 
negligence   arises,  which   is   sufficient  to  justify  a  recovery 
in  cases  where  there  is  no  other  proof  than  of  the  delivery  of 
the  goods  to  the  carrier  in  good  condition,  and  their  arrival 
at  the  point  of  destination  in  a  damaged  condition.    Such  were 
the  cases  of  American  Exp.  Co.  y.  Sands^  55  Pa.  St.  140,  and 
Orogan  v.  Adams  Exp.  Co.^  114  Pa.  St.  523;  60  Am.  Rep  360. 
On  the  other  hand,  where  there  is  proof  of  the  fact  of  the  in- 
jury and  the  manner  of  its  occurrence  in  circumstance.^  which 
did  not  import  negligence  of  the  defendant,  there  is  no  liability 
of  the  carrier,  whose  contract  was  for  a  limited  liability  only, 
except  upon  proof  of  negligence  as  an  inducing  cause  of  the 
injury,  and  the  burden  of  making  such  proof  is  upon  the  plain- 
tiff.    Such  are  the  cases  of  Famham  v.  Camden  etc.  R.  IL  Co^ 
65  Pa.  St  53,  and  PatUrson  v.  Clyde,  67  Pa.  St  500. 

In  the  latter  of  these  cases,  Mr.  Justice  Agnew  said,  speak- 
ing of  the  carrier:  ^  When  he  has  shown  a  loss  within  the  ex- 
ception of  his  contract,  without  apparent  negligence,  he  has 
brought  himself  within  the  terms  of  his  bargain.  On  what 
principle  is  that  bargain  to  be  nullified  by  requiring  of  him 
the  production  of  that  evidence,  the  loss  or  difficulty  of  obtain- 
ing which  was  the  very  reason  for  limiting  his  responsibility?" 

In  that  case  the  ship  was  destroyed  by  a  fire  at  sea,  with  all 
her  cargo,  but  without  proof  as  to  the  manner  of  the  accident, 
and  it  was  held  there  was  no  liability  without  affirmative 
proof  of  negligence,  the  burden  of  which  rested  upon  the  plain- 
tiff. 

In  the  case  of  Penmylvania  R.  R.  Co.  ▼.  Raiordon^  119  Pa. 
St  577,  4  Am.  St  Rep.  670,  a  right  of  recovery  also  was  de- 
nied because  there  was  no  affirmative  proof  of  negligence  given 
by  the  plaintiff.  The  freight  carried  was  a  horse,  under  a 
limited  liability  contract,  and  it  was  shown  that  the  animal 
was  in  good  condition  when  shipped,  but  was  found  dead  when 
the  car  was  opened.  There  was  no  proof  as  to  how  the  animal 
died,  but  there  was  proof  that  no  accident  happened  to  the 
train,  or  the  car  in  which  the  horse  was  placed.  We  held  that, 
in  the  absence  of  proof  as  to  how  the  horse  died,  and  of  anj 
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proof  of  negligence  by  the  defendant,  there  oould  be  no  recov- 
ery. Our  brother  Williams  said:  ^*  If,  for  any  reason,  an  *  in- 
jurious accident'  happens  to  or  by  reason  of  that  which  the 
carrier  provides  for  the  transportation^  the  lavr,  which  imposes 
the  exercise  of  the. utmost  care  upon  him,  presumes  the  acci- 
deiit  to  be  due  to  the  want  of  that  care,  and  puts  upon  him  the 
duty  of  successfully  relieving  himself  from  that  presumption. 
But  when  the  fact  of  an  injurious  accident '  is  not  shown  to 
exist,  the  presumption  which  arises  from  it  cannot  be  invoked 
by  a  plain  ti£f."  We  held  that,  in  the  absence  of  any  proof  of 
the  happening  of  an  accident  or  the  negligence  of  the  carrier, 
the  court  below  should  have  given  a  binding  instruction  to 
find  for  the  defendant. 

In  the  case  of  Phcenix  Pot  Works  v.  PUUburgh  etc  R.  R.  Co^ 
139  Pa.  St.  284,  which  was  very  like  the  present  case,  we  held 
it  was  for  the  jury  to  say  whether,  upon  the  whole  testimony, 
the  injury  to  the  freight  was  occasioned  by  the  negligence  of 
the  defendant  There  was  proof  that  the  pots  were  carefully 
packed,  and  that  there  was  no  collision  or  derailment  on  the 
way.  There  was  no  direct  testimony  as  to  how  the  injury  oo- 
curred,  or  of  any  specific  negligence  on  the  part  of  the  defend- 
ant. The  court  below  left  the  case  to  the  jury,  saying  to  them: 
'*  It  is  for  you  to  say  whether  there  was  any  negligence  on  the 
part  of  the  railroad  company";  and  we  affirmed  the  correctness 
of  this  direction. 

Recurring  now  to  the  present  case,  it  is  plain  that  it  was  for 
the  jury  to  say,  upon  all  the  evidence,  whether  the  defendant 
was  guilty  of  negligence,  in  the  transportation  of  the  stovea, 
which  resulted  in  their  injury.  We  think  the  charge  went 
rather  too  far  in  the  direction  of  instruction  that  the  defend- 
ant must  show  how  the  injury  was  occasioned,  implying  that 
the  very  circumstances  of  the  damage  must  be  proved  by  the 
defendant,  in  order  to  relieve  themselves  of  the  charge  of  neg- 
ligence. There  can  be  no  doubt  that  the  fact  of  a  shipment 
in  good  order,  and  a  delivery  in  bad  order,  is  evidence  of  neg- 
ligence of  itself,  but  it  is  evidence  only,  and  must  be  considered 
along  with  all  the  other  evidence  by  the  jury.  There  was 
evidence  that  the  stoves  were  carefully  pa<;ked,  and  that  there 
was  no  kind  of  collision,  or  accident  of  any  description,  in  the 
course  of  the  transportation.  The  defendant  was  entitled  to 
the  benefit  of  this  proof  upon  their  general  allegation  of  due 
care,  and  to  have  it  considered  by  the  jury,  although  they 
could  not|  or  did  not,  prove  afiirmatively  just  how  the  injury 
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was  occasioned.  The  court  did,  in  sabstanoef  leave  the  whote 
case  to  the  jury  on  the  general  allegation  of  negligenoei  bat 
also  instructed  them  particularly,  as  complained  of  in  the 
fourth  assignment,  that  unless  the  defendant  showed  how  the 
accident  occurred,  the  legal  presumption  arose  that  they  were 
liable  for  the  damage.  The  effect  of  such  instruction  would 
naturally  be  to  lead  the  jury  to  believe  that  they  must  find 
for  the  plaintiff,  unless  the  defendant  had  shown  distinctly  the 
actual  facts  and  circumstances  of  the  accident  to  the  stoves. 
Thii«,  of  course,  might  be  entirely  impossible,  and  yet  from 
the  other  facts  in  the  case  the  jury  might  be  satisfied  that  the 
stoves  were  not  injured  in  consequence  of  any  neglect  of 
the  defendant.  There  was  proof  that  the  stoves  were  exceed- 
ingly brittle,  and  that  they  were  likely  to  break  upon  the 
mere  handling  of  them,  and  without  any  jarring  or  jolting  of 
the  cars.  If,  notwithstanding  the  regular  and  entirely  care- 
ful handling  of  the  stoves  by  the  defendant,  they  were  liable 
to  break  without  any  negligence  of  the  defendant,  that  cir- 
cumstance might  fairly  be  considered  by  the  jury  as  reliev- 
ing or  tending  to  relieve  the  defendant  from  the  charge  of 
negligence.  But,  under  the  charge,  it  was  apparently  an  es- 
sential prerequisite  to  freedom  from  an  imputation  of  negli- 
gence  that  the  defendant  must  show  the  actual  facts  and 
circumstances  of  the  accident.  While  such  proof  manifestly 
does  impose  the  burden  of  proof  of  negligence  upon  the  plair«- 
tiff,  if  it  shows  the  accident  occurred  without  negligence  of  the 
defendant,  it  seems  to  us  that  its  absence  does  not  deprive  the 
defendant  of  the  right  to  have  the  question  of  negligence  oon* 
sidered  upon  all  the  testimony.  These  views  impel  us  to 
sustain  the  first  five  assignments  of  error.  The  remaining 
assignments  are  not  sustained. 
Judgment  reversed,  and  new  venire  awarded* 


Carriers  —  Contracts  LiMrnNO  Ltabilitt.  —  A  oommon  ourior  eaano^ 
!iy  contract  with  a  shipper,  relieve  itself  in  any  manner  from  liaUiiity  for 
damages  arising  from  loss  or  injury  resulting  from  its  own  nagUgonoe:  Jokn" 
ton  V.  AUifHima  eic.  Hy  Co.,  69  Miss.  191;  C/iieago  ete.  B.  /?.  Co.  ▼.  WiU^^  32 
Neb.  275;  29  Am.  St  Rep.  436,  and  note;  Chicago  etc.  R*y  Co,  t.  Chapnvm^ 
133  III.  96;  23  Am.  St.  Rep.  587,  and  extended  note,  in  whioh  this  subject 
is  fully  treated.  But  see,  however,  Padfit  Exiprtm  Oo.  T.  IWdy,  4f  Kaa.  467; 
S6  Am.  St.  Rep.  107,  and  note. 

NlOLIOBNOB  — PaBUMPTIOir  OV,   VROIf   HAmNIHa  QV  iKJVBIOim   Aooi- 

iMiinrt  See  Voihmat  ▼.  MankoUitm  Ry  Oo^  134  N.  T.  418|  tmU^  pw  C781  mtA 
notew 
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[150  Pemnsylvania.  9tA.ru,  370.] 
ImSORAKOB  — DiSOLOSU&B  OW  TlTLB  —  HaSBAND  AHD  WiFB  —  BtIDBHCB  TO 

Show  Aokmot.  —  Whea  a  poUoy  of  fire  iiMaranoe  provides  that  it  •hall 
be  void  if  the  interest  of  the  insured  is  not  truly  stated  therein,  and  il 
is  taken  out  upon  property  of  a  wife  in  the  name  of  her  husband,  with- 
out notice  to  the  insurer  of  her  ownership,  she  cannot  recover  for  the 
loss  in  her  own  name;  nor  is  evidence  admissible,  in  rach  case,  fo  show 
that  the  hnsl)and  was  acting  as  her  agent  when  he  procured  the  insai^ 
•noe,  in  the  absence  of  an  offor  to  reform  the  policy  or  to  show  thai  tht 
Insurer  knew  of  the  agency. 

J7.  C  Brubaker  and  O.  O.  Kennedy^  for  the  appellant 
Mariott  Brosius,  for  the  appellee. 

Paxbon,  J.    This  was  an  action  in  the  court  below  to  ve- 

cover  the  amount  of  loss  sustained  under  a  fire  insurance 

policy.     Upon  the  trial  below,  the  plaintiff  offered  the  policy 

in  evidence,  which,  upon  objection,  was  excluded  by  the  court. 

The  ground  for  this  ruling  was  that  the  policy  was  in  the 

name  of  Henry  Diffenbaugh,  while  the  suit  was  brought  in 

the  name  of  Emma  M.  Diffenbaugh,  his  wife.     In  other  words, 

the  husband  insured  the  property  in  his  own  name,  while  the 

insurable  interest  and   title  thereto  was  in  his  wife.     The 

learned  judge  also  declined  to  permit  the  plaintiff  to  prove  by 

her  husband  that  he  was  acting  as  her  agent  when  he  made 

the  application  for  the  insurance  with  the  agents  of  defendant 

company.    There  was  no  offer  to  show  that  when  the  com« 

pany  wrote  the  policy  they  were  informed  of  the  fact  that  the 

property  belonged  to  the  wife. 

The  plaintiff  relies  upon  Harris  v.  York  MuU  Ins,  Co,^  60 
Pa.  St  349,  Story  on  Agency,  and  some  other  authorities,  to 
sustain  her  position  that  where  an  insurance  is  effected  by  an 
agent,  he  may  insure  in  his  own  name,  or  in  the  name  and 
for  the  benefit  of  his  principal.  Story  does  certainly  lay  down 
this  doctrine,  and  we  are  not  now  disputing  it.  All  that  Har^ 
ris  V.  York  Mut.  Ins.  Co.^  50  Pa.  St  349,  decided  was,  that  a 
tenant  by  the  curtesy  has  an  insurable  interest  in  the  real 
estate  of  his  wife.  It  is  true,  the  language  of  Woodward,  C.  J.p 
IB  broader  than  the  point  decided.  In  the  case  in  hand,  how- 
ever, the  policy  contains  a  clause  which  takes  it  out  of  the 
line  of  cases  cited  by  the  appellant  The  clause  is  as  follows: 
''This  entire  policy  shall  be  void  ....  if  the  interest  of  th« 
insured  be  not  truly  stated  herein.**  This  clause  is  not  with* 
oat  force.    Its  meaning  is  apparent    Its  object  is  to  enable 
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the  inRurance  company  to  know  who  it  is  insuring.  It  might 
be  entirely  willing  to  insure  the  property  of  A,  and  yet  refuse 
to  insure  the  property  of  B  upon  any  terms.  As  there  was  no 
pretense  thait  when  Henry  Diffenbaugh  insured  this  property 
in  his  own  name  he  informed  the  company  that  the  property 
belonged  to  his  wife,  we  are  of  opinion  the  latter  cannot  re- 
cover, and  that  she  was  properly  nonsuited. 

It  is  true  that  equity  will  reform  a  written  contract  in  a 
case  of  fraud,  accident,  or  mistake.  There  was  no  evidence, 
however,  before  the  court  by  which  this  contract  could  have 
been  reformed,  nor  was  there  any  offer  made  to  reform  it. 

Judgment  affirmed.  

IxsuRANOs  — Whkthbb  Husband  HAS  Imsurablb  Iktbbbst  ih  Wivb's 
Paopkrty.  —  A  policy  of  iusurauoe  taken  bj  a  husband  in  good  faith  on  hia 
wife's  goods  is  void,  even  though  the  insarer  knew  the  true  ownership:  AgH' 
cultural  Ins.  Co,  ▼.  Montague,  38  Mich.  548;  31  Am.  Rep.  328;  Traders'  Itu, 
Co.  ▼.  Newman,  120  Itid.  554;  Pelican  Ina,  Co,  ▼.  Smith,  92  Ala.  428.  Where 
a  husband  took  out  a  policy  of  inauranoe  in  his  name,  on  what  he  elaimed  to 
be  bis  property,  but  which,  after  loss,  proved  to  be  the  property  of  hia  wife, 
■he  cannot  recover  on  the  policy,  because  the  contract  was  with  the  husband, 
and  contained  no  hint  of  a^^ency  or  trusteeship:  Zimmerman  v.  Farmen^  Itu. 
Co,,  76  Iowa,  352.  A  hus1>an  I  in  possession  and  enjoyment,  with  his  wife,  of 
her  real  and  personal  property,  with  an  inchoate  right  of  curtesy,  has  an  in* 
■unible  interest  in  both:  Trade  In»,  Go,  v.  Barradiff,  45  N.  J.  Lb  543;  46  Am. 
Rep.  792.  A  linsband  has  an  insurable  interest  in  his  wife's  property,  in 
Maryland:  Mutual  etc.  Ins,  Co,  v.  Dtale,  18  Md.  26;  79  Am.  Dec.  673^  and 
note. 

Ihsvrancb  —  Failure  to  State  Trub  Interest  in  Propertt  iNsaRsa 
-^Policies  need  not  disclose  the  nature  of  the  interest  of  the  iusurad,  nnlesi 
some  oondition  in  them  requires  such  disclosure:  Biggs  v,  CommerekU  ele. 
Ins,  Co.,  125  N.  Y.  7;  21  Am.  St  Rep.  716.  The  omission  of  the  owner  of 
an  equitable  title  to  state  the  nature  thereof  will  not  avoid  a  policy  of  in- 
surance, under  a  condition  forfeiting  the  insurance  if  the  interest  of  tha 
insured  is  other  than  entire  and  sole  ownership,  if  the  fact  is  not  so  repra- 
sented  to  the  company:  Dupreau  t.  Hibemia  Ins,  Co,,  76  Mich.  61S.  If  a 
policy  provides  that  any  interest  not  absolute  must  be  represented  as  sndh,  and 
the  interest  of  the  insured  is  not  absolute,  but  was  so  represented,  no  reoovary 
can  be  had  on  the  policy:  McGormhJt  ▼.  Orient  Ins,  Co.,  86  Cal.  260;  Henmn§ 
V.  Western  Asuur,  Co.,  77  Iowa,  319;  Weed  v.  London  etc  Ins,  Co,,  116  N.  T. 
106.  Where  the  policy  provides  that  the  insurer  shall  not  be  liable  if  tha 
interest  of  the  assured  ii  not  one  and  absolute  and  sole  ownership,  no  reeov« 
wy  can  be  had  if  his  interest  is  less:  Collins  ▼.  St.  Paid  etc.  Ins,  C7ou,  44  Miun. 
440;  East  Ttz^is  etc.  Ins.  Co,  v.  Brown,  82  Tex.  631;  Brown  y,.Commeraal  etc 
Ins.  Co,,  86  Ala.  189.  Fraudulent  concealment  or  misrepresentation  in  re- 
gard to  an  owner's  interest  in  insured  property,  to  the  prejudice  of  tha 
insurer,  will  avoid  the  policy:  Morrison  v.  Tennessee  etc.  Ins,  Co.,  18  Ma 
262;  59  Am.  Dec.  299,  and  extended  note;  MtUtial  tie,  Im.  Qk  r.  DeaU,  IS 
Md.  26;  79  Am.  Deo.  673,  and  note.  Sea  Western  Ammk  (h.  t.  Stoddard,  88 
606. 
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Shaokamaxon  Bank  v.  Yard. 

[150  FlVVBYhY Avik  Statb,  851.] 

3u JtSTTSHiF  —  Changk  OF  DuTiRs  or  Principal.  — To  Disgharob  a  Svrbtt 

by  a  change  in  the  duties  of  the  principal,  the  change  muat  be  such  a* 

to  interfere  with  or  modify  the  duties  for  the  faithful  performance  of 

nFhich  the  surety  is  bound,  so  as  to  make  it  inequitable  to  enforce  his 

undertaking  upon  a  state  of  facts  not  within  the  contemplation  of  the 

parties,  and  not  consented  to  by  the  surety. 

SuRKTYSHiP  —  Inorbasb  OF  DuTiBS  ov  Prinoifal.  —  The  fact  that  a  bank 

cashier,  after  giving  a  bond  as  such,  assumes  to  keep  the  individual 

ledger  of  the  bank  without  notice  to  his  sureties  of  such  additional  duty, 

ia  not  such  a  change  or  modification  of  his  duties  as  cashier  as  will  of 

itself  discharge  such  sureties  from  tlieir  undertaking  for  his  faithful  per^ 

formanoe  of  hit  official  duties  as  cashier. 

BuMETTSHip  —  Dbath  OV  SuRBTT  AS  Rbvooatiom  OF.  —  When  a  contract  of 

anretyship  is  binding  upon  heirs,  executors,  and  administrators  during 

the  employment  of  the  principal  in  a  particular  office,  it  is  not  revoked 

by  the  death  of  the  surety,  and  his  estate  is  still  bound,  although  the 

principal  is  not  regularly  re-elected  to  that  office^  but  continues  to  p«r 

form  the  duties  thereof  without  re-election. 

A,  Simpson,  Jr.,  and  A.  W.  Horton,  for  the  appellanl 

R.  0.  McMurtrie,  for  the  appellee. 

Williams,  J.    This  case  was  here  in  1891,  and  is  reported 
•in  143  Pa.  St.  129;  24  Am.  St.  Rep.  521.    The  question  then  pre- 
sented was,  whether  a  formal  re-election  of  the  cashier  each 
year  was  necessary,  in  order  to  the  liability  of  the  surety  on 
his  official  bond.     The  learned  judge  of  the  court  below  was 
of  that  opinion,  and  accordingly  entered  judgment  in  favor  of 
the  defendant.    The  plaintiff  appealed,  assigning  the  ruling 
upon  this  question  as  error.    We  sustained  the  assignment, 
and  directed  judgment  in  favor  of  the  plaintiff  on  the  reserved 
point.    The  defendant  is  now  the  appellant.     He  contends 
that  he  is  discharged  from  all  liability  on  his  bond  liecause 
the  bank  had  increased  the  duties  of  the  cashier  without  his 
consent,  and  before  the  embezzlement  complained  of  was  com- 
mitted.   The  general  proposition  on  which  he  relies  is  found 
stated  in  the  defendant's  eighth  point,  as  follows:  '^8.   Any 
permanent  material  alteration  in  the  cashier's  duty  without 
the  consent  6f  the  surety  discharges  him  from  liability."    The 
court  declined  to  instruct  the  jury  as  requested,  and  this  ac- 
tion is  the  subject  of  the  third  assignment  of  error. 

A  case  might  be  presented  in  which  the  duties  of  an  officer 
or  employee  might  be  so  changed  as  to  make  it  inequitable  to 
hold  bis  sureties  for  an  act  occurring  after  the  change  had 
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taken  place;  but  that  would  depend  on  the  character  of  the 
change,  and  not  on  the  mere  fact  that  a  change  had  been 
made. 

In  this  case  it  appears  that  Huggard  was  elected  cashier, 
and  gave  the  bond  now  sued  on  as  security  for  the  faithfal 
performance  of  the  duties  of  his  office.  Subsequently  he  pro- 
posed to  keep  the  individual  ledger,  in  addition  to  doing  hit 
work  as  cashier,  for  an  additional  sum  of  five  hundred  dollars 
per  annum.  To  this  the  directors  agreed;  and  the  extra  'orork 
done  by  him  as  a  book-keeper  under  this  agreement  is  the 
basis  of  the  allegation  that  a  material  alteration  has  been 
made  in  his  duties  as  cashier  that  should  relieve  hia  saretiea 
from  liability. 

The  proofs  show  that,  as  cashier,  Huggard  embezzled,  and 
aided  others  to  embezzle,  a  large  amount  of  the  bank's  money. 
It  is  not  denied  that  he  is  liable  to  the  bank  for  his  breach  of 
duty.  The  sureties  admit  that  their  principal  has  brokeo  the 
condition  of  the  bond,  and  that  their  liability  would  be  fixed 
if  the  circumstances  on  which  they  rely  to  show  their  discharge 
from  such  liability  did  not  exist. 

The  contention  is,  that  the  fact  that  Huggard  performed 
other  services  for  the  bank  than  those  involved  in  or  belong- 
ing to  the  office  of  cashier  is,  per  bb^  a  discharge  of  the  sure- 
ties from  their  undertaking  for  his  faithful  performance  of  his 
official  duties.  This  position  is  thought  to  find  support  in  the 
recent  case  of  American  Di$L  TeL  Co.  y.  Lennig^  139  Pa.  St 
594.  In  that  case  one  had  been  employed  as  a  book-keeper, 
and  had  given  a  bond,  with  sureties,  to  secure  his  employers 
against  loss  by  his  want  of  fidelity  in  the  performance  of  his 
work.  Afterwards  he  was  made  cashier  pro  tempore^  and  a 
few  days  later  he  was  appointed  to  that  office.  While  acting 
tmder  the  pro  tempore  appointment  he  embezzled  money  be- 
longing to  his  employers.  To  conceal  the  crime  so  committed, 
he  made  false  entries  in  the  books.  An  action  was  brought 
upon  the  bond  given  on  his  appointment  as  book-keeper,  to 
recover  for  his  embezzlement  as  cashier  pro  tern.  The  sure- 
ties defended  on  the  ground  that  the  money  sought  to  be  re- 
covered from  them  was  lost  by  reason  of  the  embezzlement  of 
the  cashier,  and  not  by  reason  of  any  act  of  the  book-keeper 
as  such.  This  court  held  that  if  the  fact  was  as  the  sureties 
alleged,  they  were  right  in  their  legal  position;  but  as  the  em- 
bezzlement occurred  before  their  principal  was  duly  appointed 
cashier,  the  capacity  in  which  he  was  acting  at  the  time  wu 
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A  question  for  the  jury,  on  which  the  sureties  had  a  right  to  be 
lieiird.     In  the  opinion  delivered  by  our  late  brother  Clark  it 
is  said:  "Neither  the  imposition  of  additional,  distinct,  and 
'consistent  duties,  nor  the  appointment  of  the  principal  to  an 
Additional  office,  would  necessarily  relieve  the  surety  on  his 
bond,  if  the  new  duties  or  the  new  office  have  no  such  connec- 
tion with  the  old  as  to  interfere  with  or  affect  the  original 
einployraent."     The  book-keeper,  as  such,  had  no  access  to  the 
funds  of  his  employer.     When  he  was  put  in  charge  of  them 
as  cashier  he  had  new  duties  and  responsibilities  put  upon 
him,  which  were  not  in  contemplation  of  his  sureties  when 
the/  entered  into  their  undertaking  on  his  behalf.     If  his  de- 
fault was  in  discharge  of  his  new  duties,  and  these  were  not 
•uch  as,  in  the  temporary  absence  or  removal  of  a  cashier,  were 
incidental  to  his  employment  until  a  new  cashier  could  be 
secured,  then  his  sureties  were  not  liable.     If,  on  the  other 
hand,  his  duties  under  his  pro  tempore  appointment  were  such 
as  are  incidental  to  an  employment  as  book-keeper,  then  their 
liability  on  their  bond  was  not  relieved  against,  and  the  plain- 
tiff was  entitled  to  recover. 

This  does  not  support  the  position  contended  for  in  this  cam. 
Huggard's  appointment  was  to  the  office  of  cashier.     The  de- 
fendants gave  their  bond  to  secure  his  fidelity  in  the  perform- 
ance of  tlie  duties  of  that  office.     It  was  as  cashier  that  he 
embezzled  and  misappropriated  funds  that  it  was  his  duty  to 
deal  honestly  with,  so  that  the  breach  of  the  condition  of  the 
bond  was  conceded.     The  extra  work  done  by  him  on  the 
books,  by  virtue  of  his  employment  to  keep  the  individual 
ledger,  was  the  sole  reliance  of  the  defendant.   But  what  change 
did  this  extra  work  make  in  his  duties  as  cashier  ?    It  did 
not  affect  his  custody  of  the  money  of  the  bank.     It  did  not 
increase  his  responsibilities  as  an  officer,  or  his  opportunities 
for  embezzlement.    The  most  that  is  suggested  is,  that  it  might 
afford  some  help  in  the  temporary  concealment  of  his  crime. 
Under  the  rule  laid  down  in  American  Dist  TeL  Co.  v.  Lett' 
nigy  139  Pa.  St.  594,  this  is  not  enough.    The  duties  of  the 
new  office  must  be  such  as  to  interfere  with  or  modify  the  old. 
If  they  are  not,  the  sureties  cannot  complain.    It  is  not  enough 
that  some  change  in  the  work  of  the  appointee,  the  principal, 
has  k'en  made.     It  must  also  appear  that  the  change  was 
such  as  to  interfere  with  or  modify  the  duties  for  the  faithful 
performance  of  which  the  sureties  are  bound,  bo  as  to  make  it 
ioeqttitable  to  enforce  their  undertaking  upon  a  state  of  iiAOts 
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not  within  the  contemplation  of  the  parties  when  it  wu  made. 
The  first,  second,  and  third  assignments  of  error  are  not  Baft> 
tained* 

The  remaining  assignments  relate  to  the  effect  of  the  death 
of  the  surety  upon  his  liahility  under  the  facts  of  this  case. 
The  subject  was  discussed  on  the  trial  in  the  court  below,  and 
the  point  was  ruled  c^gainst  the  defendant.  As  the  defendant 
did  not  then  appeal,  the  question  came  only  incidentally  be* 
fore  us  at  that  time;  but  the  holding  that,  notwithstanu.ijg  the 
want  of  a  formal  re-election  of  the  cashier,  the  liability  of  the 
sureties  continued  to  the  end  of  his  term  of  service  might  be 
properly  regarded  as  covering  the  question  now  raised. 

The  surety  had  undertaken  for  himself,  ''his  heirs,  ezeca- 
tors,  and  administrators,"  to  be  responsible  for  Huggard''e 
honesty  in  the  oflBce  of  cashier  during  the  entire  time  of  his 
employment  as  such,  whatever  that  time  might  be.  Under 
Pleaaonion's  Appeal^  75  Pa.  St.  344,  the  obligation  contained 
no  stipulation  authorizing  the  termination  of  the  relation  be- 
tween the  principal  and  the  bank  by  notice.  If  the  bank  had 
refused  to  retain  Huggard,  and  put  some  one  else  in  his  place, 
the  surety  would  thereafter  have  ceased  to  be  liable,  because 
his  principal  had  ceased  to  be  cashier;  but  so  long  as  he  re- 
mained in  the  employment  of  the  bank  in  that  office,  under 
whatever  election  or  form  of  organization,  the  liability  of  the 
surety  was,  by  express  words,  to  remain.  The  parties  con- 
templated a  permanent  relation.  The  bond  provided  for  it  in 
apt  words,  and  we  see  no  reason  why  the  liability  should  not 
be  enforced. 

The  assignments  relating  to  this  question  are  not  snetainedi 
and  the  judgment  is  affirmed. 
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ship  is  to  be  strictly  oonstraed,  aod  the  surety  will  not  be  held  liable  beyoiid 
the  letter  of  his  contract:  People  y.  Foster,  133  lU.  490;  Vm^ard  ▼.  Banm, 
124  III.  346;  Orescent  Brewing  Co.  v.  ffamU^,  00  Ala.  4S6;  Vamn  v.  Lta^fani, 
91  Ala.  676;  Hhreffler  ▼.  Nadelhoffer,  133  IlL  636;  23  Am.  8k  Bop.  096,  ud 
note. 

HURETTSHIP.  —  RiSLBASB  OF  SURBTT   BT  ChANOB  IK    Dum  OF    PBTBCf- 

PAL:  See  extended  note  to  First  NaL  Bank  ▼.  Oerhe,  6  Am.  St.  Bep.  45S. 
See  also  LafayeUe  v.  James,  92  Ind.  240;  47  Am.  Rep.  140. 

Suretyship  —  Effbot  of  Dbatr  of  Subbtt.  — This  qnestion  is  diaonswd 
in  an  extended  note  to  OkawJberktm  ▼.  Dwsh^  28  Am.  St  B«p.  $14. 
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7rsspa88  aoainst  Shbriff  for  Wronotul  Same.  — One  who  aoquira  titl# 
to  property  after  levy  and  before  sale  may  maintain  trespaat  against  % 
aherifif  for  wrongfully  selling  it  as  the  property  of  another,  with  notice 
of  its  true  ownership. 

FbaUDULBNT  CoNVKTANOXS. — CONVKSSIOH  or  JUDOM BUT  BT  OhI  BbOTHBE 

in  favor  of  another,  for  a  debt  jastly  due,  does  not  raise  a  presnmptioB 
of  fraud  as  to  other  creditors.  If  fraud  is  alleged  in  such  ease,  it  mnst 
be  clearly  and  distinctly  proved.  Triyial  eironmstanoes  will  not  be  con* 
sidered  as  evidence  of  it. 
Frauddlbnt  Con VB7A noes  —  Prbbbrbikci  CaBDiroBa  —  Ck>irrB88ioir  or 
JuDOMBMT.  —  One  who  is  in  debt  to  different  persons  may  gire  a  prefer- 
ence to  any  one  of  them,  by  confessing  a  judgment  in  his  favor.  The 
fact  of  the  other  indebtedness  weighs  nothing  against  the  validity  of 
such  preference. 

Trespass  against  a  sheriff  for  a  wrongful  sale  of  two  horses^ 
owned  by  plaintiff,  as  the  property  of  another.  Joseph  R. 
Kitchen  confessed  judgment  for  $286.40  in  favor  of  hia 
brother,  Andrew  L.  Kitchen,  the  plaintiff.  An  execution 
issued  thereon,  and  at  the  sale  thereunder  plaintiff  bought  the 
two  horses  in  dispute,  leaving  one  of  them  with  his  debtor,  and 
selling  the  other  to  one  Pennington.  A  short  time  thereafter^ 
O.  W.  Rose  obtained  judgment  against  Joseph  R.  Kitchen^ 
execution  issued  thereon,  and  the  defendant,  as  sheriff,  after 
being  indemnified,  levied  upon,  took  away,  and  sold  the  two 
horses  for  $187.20.  Before  the  horses  were  sold  under  the 
last  execution,  Pennington  went  to  plaintiff,  received  the 
money  which  he  had  paid  for  the  horse,  and  returned  the  re- 
ceipt which  had  been  given  him  when  he  paid  for  the  horse. 
Plaintiff  then  notified  the  sheriff  that  be  owned  and  olaimed 
both  the  horses. 

Frank  Fielding^  for  the  appellant. 

8.  V.  WiUon  and  T.  H.  Murray^  for  the  appellee. 

Green,  J.  First  and  second  assignments.  There  It  no 
doubt  that  the  transaction  between  Andrew  L.  Kitchen  and 
Pennington  after  the  levy,  when  Kitchen  refunded  to  Pen- 
nington the  money  which  Pennington  had  paid  him  for  the 
horse,  was  a  rescission  of  the  sale  of  the  horse  by  Kitchen  to 
Pennington.  As  between  them,  Kitchen  thereby  became  en- 
titled to  the  possession  of  the  horse,  and  also  to  the  property 
in  him.    Pennington  did  not  have  the  possession,  M  the  bors» 
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had  been  taken  by  the  sheriff  under  his  levy.  When  he  ac- 
cepted from  Kitchen  tlie  money  for  the  price  of  the  horse,  he 
no  longer  had  any  title  in  the  horse,  or  any  right  of  possessioii. 
The  property  in  the  horsOi  after  the  rescission,  was  Tested 
again  in  Kitchen,  and  the  right  to  have  the  possession  foW 
lowed  the  title,  and  could  be  asserted  as  against  any  wrong- 
doer. No  actual  delivery  of  possession  by  Pennington  to 
Kitchen  was  necessary  to  perfect  Kitchen's  title:  Crept  v. 
Dunham,  69  Pa.  St  456.  The  authorities  cited  by  the  learned 
co.msel  of  the  appellant  in  his  argument  upon  the  first  and 
second  assignments  are  undoubtedly  correct,  and  certainly 
apply  in  all  cases,  where  there  was  a  levy,  and  no  change  of 
tille  between  the  levy  and  the  sale.  But  the  sale,  by  the  sher- 
iff, of  goods  levied  upon  by  him,  and  claimed  by  a  stranger, 
is  a  distinct  and  substantial  trespass,  which  entitles  the  real 
owner  to  his  remedy  by  action  of  trespass.  In  the  present 
case  the  sale  was  not  made  until  after  Pennington  had  parted 
with  his  title  by  the  rescission  of  the  contract  of  purchase  b^ 
twccn  Kitchen  and  Pennington.  He  no  longer  had  any  kind 
of  title  in  the  horse,  and  Kitchen  became  the  owner  of  any 
title  which  Pennington  had  prior  to  the  act  of  rescission.  As 
there  is  no  other  claimant  of  the  title  of  Pennington,  any  right 
of  action  which  he  may  have  had  passed  to  Kitchen  by  virtue 
of  the  rescission.  It  is  clear  that  Pennington  could  maintain  no 
action  against  the  sheriff  in  such  circumstances,  and  we  know 
of  no  reason  why  Kitchen  might  not  assert  his  right  of  prop. 
i^rty  by  an  action  based  upon  the  act  of  trespass  committed 
by  the  sheriff  in  selling  the  horse  thereafter. 

In  the  case  of  Dixon  v.  White  Sewing  Machine  Oo^  128  Pa. 
St.  897, 15  Am.  St.  Rep.  688,  we  held  that,  to  maintain  trespass 
for  a  mere  levy  upon  the  goods  of  a  stranger,  the  plaintiff  most 
have  had,  at  the  time  of  the  levy,  either  actual  possession  or 
the  right  to  take  possession,  but  for  a  sale  of  the  goods  an  ao^ 
tion  may  be  supported  upon  a  reversionary  or  conditional 
right  of  possession.  In  that  case,  Dinkle,  as  agent  for  the  plain- 
lid  claiming  the  goods,  —  organs, — had  made  conditional  sales 
in  the  form  of  leases,  under  which  the  organs  had  been  deliv- 
ered to  the  proposed  purchasers,  and  were  in  their  possession 
at  the  time  of  the  levy.  They  had  been  levied  on  by  Dinkle's 
creditors,  who  claimed  they  were  his  property.  The  sheriff 
returned  that  he  had  levied  on  Dinkle's  interest  in  them,  and 
bad  sold  only  that  interest,  and  it  was  claimed  for  the  de* 
fendanty  the  sheriff,  that  as  only  Dinkle's  interest  was  sold, 
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and  th.it,  at  the  time  of  the  levy,  the  goods  were  in  possession 
of  other  parties,  the  conditional  purchasers,  the  action  could 
not  be  maintained.     Our  brother  Mitchell,  meeting  this  ob- 
jection, and  recognizing  the  familiar  doctrine  that  the  plaintiff 
in  an  action  of  trespass  roust  have  the  possession  or  right  of 
possession  at  the  time  of  the  levy,  said:  **But  Dinkle,  either 
for  himself,  or  as  agent  of  the  plaintiff,  had  still  a  title  in  the 
organs,  to  which  a  reversionary  and  conditional  right  of  pos- 
session attached,  and  a  sale  of  the  goods  themselves  by  the 
eheriff  would  be  such  an  interference  with  this  title  and  con* 
eequent  right  of  possession   as  would   support  an   action.'^ 
This  distinction  is  quite  correct,  and  would  seem  to  be  appli* 
cable  to  the  rather  unusual  facts  that  are  present  in  this  case* 
At  the  time  of  the  levy,  Pennington  was  the  owner  and  in  pos- 
session, and  if  there  were  no  change  in  the  situation,  no  action 
could  have  been  maintained  by  Kitchen.     But  his  action  was 
not  brought  until  after  the  sale  by  the  sheriff,  and  at  that  time 
he,  if  he  was  the  true  owner  of  the  horse,  is  the  only  person 
injured,  and  his  injury  was  occasioned  by  the  sale.     Penning* 
ton  had  no  interest  of  any  kind,  either  in  the  possession,  or  in 
the  property  at  the  time  of  the  sale,  or  at  the  time  of  the  ac- 
tion brought.     Kitchen  was  the  owner,  if  his  title  were  good, 
and  being  the  only  person  injured,  he  was  clearly  entitled  to 
bring  the  action.     No  action  had  been  brought  by  any  one  for 
the  disturbance  of  the  possession  by  the  levy;  and  as  the  sale 
was  an  undoubted  trespass  as  against  Kitchen,  he  alone  had 
the  right  of  action.     The  first  and  second  assignments  of  error 
are  not  sustained. 

Third  and  fourth  assignments.  The  third  point  of  the  de- 
fendant is  undoubtedly  sound,  and  might  have  been  affirmed 
as  a  mere  abstract  proposition.  The  only  reason  why  it  was 
not  affirmed  was  because  the  learned  court  below  was  of 
opinion  that  there  was  no  evidence  in  the  cause  which  would 
have  justified  the  submission  to  the  jury  of  the  question  of 
fact  which  was  involved  in  the  point.  After  a  most  careful 
reading  of  the  testimony,  we  are  of  opinion  that  the  learned 
court  was  entirely  correct  in  this  view  of  the  testimony.  We 
really  cannot  see  any  foundation  of  fact  in  the  testimony  upon 
which  to  base  either  a  charge  of  an  intent,  in  the  confession  of 
the  judgment,  to  hinder,  delay,  and  defraud  the  creditors  of 
Joseph  Kitchen,  or  that  there  was  fraud  in  fact,  either  in  the 
giving  of  the  jutigment,  or  in  the  sale  under  the  execution* 
There  is  not  a  scrap  of  testimony  to  impagn  the  foil  actual 
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conrnderaiion  of  the  judgment.  The  magistrate  who  enteral 
tte  judgment  testified  fullj  to  every  fact  and  circumstanoe 
attending  its  confession  and  entry.  He  said  the  defendant  in 
the  judgment  called  upon  him  and  said  he  was  indebted  to 
his  brother,  A.  L.  Kitchen,  that  he  could  not  pay  him,  and 
wanted  to  make  as  little  costs  as  possible,  and  therefore  he 
wanted  to  confess  a  judgment  in  his  favor  for  the  amount  of 
the  debt.  The  justice  ifiquired  as  to  the  consideration,  and 
was  informed  as  to  the  whole  of  it,  that  the  defendant  owed 
his  brother  for  three  notes  he  held  against  him  and  a  book- 
account  The  amount  was  footed  up,  and  judgment  confessed 
for  the  whole.  Afterwards,  on  the  same  day,  he  met  the  plain- 
tiff, and  inquired  of  him  about  it,  and  said  he  would  require 
the  notes  to  be  delivered  to  him,  the  justice,  asthej  were 
^^  docket  property/'  On  the  same  evening,  A.  L.  Kitchen 
brought  him  the  notes,  and  left  them  with  him,  and  directed 
him  to  issue  an  execution  the  next  day.  The  notes  them- 
Belves  were  produced  in  court  and  given  in  evidence.  They 
are  all  judgment  notes,  given  at  different  times,  for  different 
sums,  all  of  which  were  small,  and  executed  under  seal.  One 
of  them  was  given  to  the  wife  of  A.  L.  Kitchen,  and  by  her 
transferred  to  her  husband.  There  was  not  a  fragment  of 
testimony  in  the  cause  to  impeach  the  consideration  of  the 
notes  or  of  the  judgment.  Being  executed  under  seal,  they 
imported  consideration.  We  discover  nothing  in  the  circum* 
atances  attending  the  confession  of  the  judgment  in  any  de- 
cree suspicious  or  inconsistent  with  perfect  good  faith.  It 
was  the  right  of  the  defendant  to  confess  the  judgment  in  fa- 
vor of  his  brother,  if  he  honestly  owed  him  the  money,  and 
equally  the  right  of  the  brother  to  receive  the  confession  and 
issue  execution  for  the  collection  of  the  money,  without  being 
chargeable  with  fraud  because  the  defendant  was  his  brother. 
In  the  case  of  Reehling  v.  Byers^  94  Pa.  St  816,  Mr.  Justice 
Gordon,  in  the  case  of  a  transfer  of  real  estate  from  a  son, 
nearly  or  quite  insolvent,  to  his  father,  said:  **  Business  deal- 
ings between  parents  and  children  and  other  near  relatives 
are  not  per  se  fraudulent.  They  must  be  treated  just  as  are 
the  transactions  between  ordinary  debtors  and  creditors.  As 
in  the  latter  case,  where  the  bona  fides  of  such  transactions  is 
attacked,  the  fraud  alleged  must  be  clearly  and  distinctly 
proved,  so,  likewise,  in  the  former."  The  judgment  of  the 
eourt  below  was  reversed  because  the  question  of  fraud  was 
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subnnitted  to  tlie  jury,  when,  in  the  opinion  of  this  court, 
tliore  was  no  evidence  sufficient  to  warrant  such  submission. 

Some  very  trivial  circumstances  were  claimed  by  the  appel* 
lant  in  the  present  case  to  be  evidence  of  fraud,  such  as  the 
fact  that  Joseph  R.  Kitchen  came  to  the  office  of  the  justice 
alone,  and  without  any  books  and  papers,  when  he  confessed 
the  judgment;  that  only  a  few  persons  were  present  at  the 
sale,  a  part  of  whom  were  near  relatives;  that  there  was  a 
dispute  about  one  or  two  bids;  that  the  horses  sold  were  worth 
considerably  more  than  they  brought  at  the  sale;  and  that 
the  sale  was  completed  in  about  twenty  minutes.     Such  facts 
as  these  constantly  transpire  at  judicial  sales,  but  unless  there 
is  some  kind  of  proof  showing,  or  tending  to  show,  actual  fraud 
in  the  transaction,  they  are  not  of  the  slightest  significance, 
and  of  themselves  prove  nothing  worthy  the  consideration  of 
a  jury.     The  solemn  judgments  and  executions  of  creditors 
are  not  to  be  swept  away  by  any  such  testimony  as  this,  with- 
out some  kind  of  substantial  proofl    The  third  and  fourth  as* 
eignments  are  not  sustained. 

The  fourth  point  of  the  defendant  asked  the  court  to  charge 
that  the  constable's  sale  was  void  in  law,  because  there  were 
no  persons  present  at  the  sale  ''  but  the  plaintiff  and  defend- 
ant, who  were  brothers,  and  their  brother  and  nephew,  the 
constable  and  his  clerk."  As  a  matter  of  cour^,  such  a  point 
could  not  have  been  affirmed  without  grave  error,  and  it  was 
therefore  refused.  In  point  of  fact,  other  persons  were  present 
at  the  sale,  and  so  testified.  The  fifth  assignment  is  not  bus- 
tained. 

Sixth  assignment.  The  only  object  of  the  offer  to  give  other 
judgments  against  Joseph  R.  Kitchen  in  evidence  was  to  show 
that  he  was  in  debt  to  other  persons  at  the  time  he  confessed 
the  judgment.  As  the  mere  fact  of  other  indebtedness  would 
not  invalidate,  or  even  tend  to  invalidate,  the  judgment  con- 
fessed to  A.  L.  Kitchen,  without  some  other  evidence  tending 
to  impeach  the  good  faith  of  the  transaction,  the  offer  was  not 
competent.  As  we  have  often  held,  one  who  is  in  debt  to  dif- 
ferent persons  may  give  a  preference  to  any  one,  and  the  fact 
of  the  other  indebtedness  weighs  nothing  against  the  validity 
of  the  preference.     The  sixth  assignment  is  not  sustained. 

The  court  below  was  not  asked  to  give  a  binding  instruction 
for  the  defendant,  and  there  is  therefore  nothing  to  sustain  the 
seventh  assignment. 
Judgment  affirmed. 
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Trespass  AOAnvsr  Ovficxr  por  Wrongtul  Lryt  or  Sals.  — In  sa  action 

for  trespass  for  the  wrongfal  seizure  of  plaintifiTs  goods  by  an  ofSeer,  under  a 
w  irrant  issued  against  the  goods  of  another  at  the  suit  of  the  defendant,  he 
is  not  liable  for  the  wrongful  acts  of  the  officer,  without  proof  tfaftt  ho  had 
authorized  such  acts:  WeUh  v.  Cochran,  63  N.  Y.  ISl;  20  Am.  Rep.  519.  la 
an  action  of  trespass  for  wrongfully  attaching  and  seising  goods*  daiiiai:<*s 
cannot  be  mitigated  by  proof  of  an  offer  to  return  the  property  next  dny: 
CarpenUr  v.  Dresner,  72  Me.  377;  39  Am.  Rep.  337.  In  an  action  again  si  a 
sheriff  for  the  courersiou  of  plaintiff^s  goods,  which  had  been  sold  by  a  deputy 
of  defendant  as  the  property  of  a  third  person,  in  whose  possession  they  were 
fonni,  an  instruction  that  plaintiff  conM  not  recover  unless  before  the  safe 
he  demanded  the  goods  from  the  officer  was  properly  refused,  if  the  sale  was 
made  in  goo.l  faith,  since  the  defendant  was  not  the  levying  officer  upon 
whom  a  demand  was  made,  and  the  evidence  did  not  show  that  the  goods 
were  so  mingled  with  those  of  a  third  person  as  not  to  be  easily  separated! 
Noitoejiiin  Plow  Co.  v.  HawtJtorn,  71  Wis.  529.  When  a  sheriff  executing  a 
writ  of  possession,  removes  from  the  premises  a  person  not  within  the  l^al 
operation  of  the  writ,  he  is  guilty  of  official  misconduct,  and  subjects  him* 
self  and  his  sureties  to  an  action  on  his  bonds  to  the  party  injured:  JefftT" 
mm  V.  Hartley,  81  Ga.  716.  A  sheriff  is  not  liable  for  money  rightfully  io 
his  hands,  applied  by  him  to  an  execution  against  the  party  to  whom  the 
money  belonged,  even  though  the  execution  was  void  by  reason  of  matters 
unknown  to  the  sheriff:  Ooodgion  v.  Gilreath,  32  S.  G.  388.  A  sheriff  who  has 
sold  property  under  an  execution  based  upon  a  void  judgment  is  a  trespasser 
ab  iniiio:  Palmer  ▼.  McMcuOer,  10  Mont  390.  When  an  offioer  has  levied 
upon  property  not  subject  to  his  writ»  his  indemnitors  are  jointly  and  sev- 
erally liable  as  principals  for  the  original  undertaking:  DiftU  v.  ffpmam,  1S9 
N.  T.  351;  26  Am.  St.  Rep.  533. 

Assign MBNTs  vpa  ths  Bkneftf  or  Cbkditobs  —  pRKFicRSNon  —  What 
Void  and  What  not.  —  A  chattel  mortgage  executed  in  good  faith  to  a 
kma  Jide  creditor  is  not  necessarily  fraudulent  as  to  other  cretUtors  of  the 
mortgagor,  although  it  exhausts  his  property:  Firwi  NaL  Bank  v.  Ridemmrt 
46  Kan.  718;  26  Am.  St.  Rep.  167,  and  note.  Preference  may  be  given  bj 
a  failing  debtor  to  any  of  his  creditors  for  a  bona  fidt  debt,  and  the  other 
ereditors  cannot  complain:  Hage  v.  Carrvjphdl,  78  Wis.  572;  23  Am.  8t^  Rep. 
422;  PaUon  v.  Leftwich,  86  Va.  421;  19  Am.  St.  Rep.  902,  and  note;  BriUm 
▼.  Boyer,  27  Neb.  522;  Hayn  v.  HosUUer,  126  Ind.  60;  La  Belle  Wajm 
Works  V.  TidlMll,  69  Tex.  161;  Foster  v.  Mtdlanphy  etc  Mill  Co,.  92  Mc^ 
79.  A  failing  debtor  may  prefer  a  bona  fide  debt  due  his  wife:  Coiaptr  ▼• 
fWsi  NaL  Bank,  40  Kan.  5;  Cornell  r,  Gibson,  114  Ind.  144;  5  Am.  St.  Repb 
605,  and  note;  or  one  due  his  son:  Morehead  Banking  Co.  v.  Whitaker,  110  N.  OL 
845.  If  a  debtor  assigns  to  a  creditor  a  part  of  his  assets,  in  a  manner  and  for 
a  purpose  permitted  by  law  in  other  respects,  it  does  not  matter  that  he 
afterwards  made  an  assignment:  Ramsey  v.  Hurley,  72  Tex.  194.  A  debtor 
may  convey  his  property  to  a  creditor  to  secure  a  bona  Jide  debt,  and  if  made 
in  good  faith,  such  a  conveyance  cannot  be  attacked  by  his  other  creditors; 
WaUams  V.  Whedon,  109  N.  Y.  333;  4  Am.  St.  Rep.  460;  /o&fison  v.  Me* 
OiTw,  11  Iowa,  151;  77  Am.  Dec  137,  and  note;  MiOmm  v.  Beach,  14  Ma 
104;  55  Am.  Dec.  91,  and  note;  Buffum  v.  Oreen,  5  N.  H.  71;  20  Am.  Dee. 
662.  See  Peninsular  Stove  Co.  v.  Socket,  74  Wis.  626.  Assignments  of  all  the 
property  of  insolvent  debtors,  made  to  effect  preferences,  are  void,  under  the 
statutes  of  Wisoonsin:   Winner  v.  H<^  66  Wis.  227;  67  Am.  Rep.  257| 
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South  Carolina:  WiUbi  ▼.  Walker,  22  S.  C.  108;  58  Am.  Rep.  706,  and  note; 
^dicliigan:  Kendall  r.  Btshop^  76  Mich.  634;  Burnham  v.  Haxkitu,  79  Mich. 
So;  New  Hampshire:  Hutxl  v.  iSt&6y,  10  N.  H.  108;  34  Am.  Dec.  142,  and 
note;  and  New  Jersey:  Varnum  r.  Camp,  13  N.  J.  L.  326;  25  Am.  Dec.  476, 
CLud  note.  A  debtor  in  failing  circumstances,  engaged  in  making  a  general 
ct3flignment,  cannot  make  valid  preferences  of  certain  of  his  creditors,  by 
oliattel  mortgages  or  otherwise:  Wyeth  Hardware  Co,  v.  Standard  Implemeni 
€Jo.t  47  Kan.  423.  See  Banks  r.  Omafia  etc  Wire  Co.,  30  Neb.  128,  and  Wa^ 
NoL  Sank  ▼•  8and$,  47  Kan.  591,  for  instances  of  fraadulent  preferenoati 
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[160  PftNNSYLVANIA  BTATB,  43^.] 

Trusts— LiABTLiTT  or  Mumioipalitt  undbr  Void  Thust.  —  When  a  mn- 
nicipal  corporation  receives  a  legacy  npon  a  trust  which  is  void,  the 
trust  fund  is  not  impressed  in  the  hands  of  the  dty  with  a  trust  in 
favor  of  the  residuary  legatees  or  the  representatives  of  the  testator, 
and  the  city,  by  virtue  of  its  acceptance  of  the  trust,  does  not  become 
kheir  trustee,  and,  as  such,  liable  to  account  to  them  in  the  orphans' 
court. 

Trusts  —  Muntoipal  Cobporatign  as  Trustbb. — In  the  absence  of  as 
express  grant  of  power  to  accept  and  hold  property  upon  purely  private 
trusts,  and  to  execute  them,  a  municipal  corporation  has  no  power  to  do 
so.  That  the  trust  is  a  resulting  one,  and  the  consequent  duties  of  the 
trustee  are  not  necessarily  dependent  upon  the  intention  either  of  the 
donor  or  trustee,  but  may  be  implied  independently  of  and  contrary  to^ 
both,  does  not  militate  against  this  proposition. 

Tbuots  —  Municipal  Corporation  as  Trustbb.  —  The  law  will  not  resort  to 
a  fiction  that  will  defeat  its  own  policy,  by  converting  into  a  trustee  a 
municipal  corporation  from  which  it  has,  for  the  public  good,  withheld 
capacity  to  accept  and  administer  the  trnst. 

This  controversy,  between  E.  D.  Gillespie  and  A.  D.  Bache 
as  plaintiffs  and  residuary  legatees,  and  the  city  of  Philadel- 
phia as  defendant,  arose  over  the  following  clause  in  the  will 
of  Dr.  Benjamin  Franklin:  "I  have  considered  that,  among  ar- 
tisans, good  apprentices  are  most  likely  to  make  good  citizens, 
and  having  myself  been  bred  to  a  manual  art  —  printing  —  in 
my  native  town,  and  afterwards  assisted  to  set  up  my  busi- 
ness in  Philadelphia  by  kind  loans  of  money  from  two  friends 
there,  which  was  the  foundation  of  my  fortune,  and  of  all  the 
utility  in  life  that  may  be  ascribed  to  me,  I  wish  to  be  useful 
even  after  my  death,  if  possible,  informing  and  advancing 
other  young  men,  that  may  be  serviceable  to  their  country  in 
both  those  towns.  To  this  end  I  devote  two  thousand  pounds 
sterling,  of  which  I  give  one  thousand  thereof  to  the  inhabi- 

Au.  eft.  Rbp.,  Vol.  XXX.>(U 
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tants  of  the  town  of  Boston,  in  Massachnsetts,  and  the  other 
thousand  to  the  inhabitants  of  the  city  of  Philadelphia,  in 
trust,  to  and  for  the  uses,  intents,  and  purposes  hereinafter 
meiUioned  and  declared.  The  said  sum  of  one  thousand 
pounds  sterling,  if  accepted  by  the  inhabitants  of  the  town  of 
Boston,  shall  be  managed  under  the  direction  of  the  selectmen, 
united  with  the  ministers  of  the  oldest  Episcopalian,  Congre- 
gational, and  Presbyterian  churches  in  that  town,  who  are  to 
let  out  the  same,  upon  interest  at  five  per  cent  per  annum,  to 
such  young  married  artificers  under  the  age  of  twenty-five 
years  as  have  served  an  apprenticeship  in  the  said  town,  and 
faithfully  fulfilled  the  duties  required  in  their  indentures,  so 
as  to  obtain  a  good  moral  character  from  at  least  two  respect' 
able  citizens,  who  are  willing  to  become  their  sureties,  in  a 
bond  with  the  applicants,  for  the  repayment  of  the  moneys  so 
lent,  with  interest,  according  to  the  terms  hereinafter  pre- 
scribed; all  of  which  bonds  are  to  be  taken  for  Spanish  milled 
dollars,  or  the  value  thereof  in  current  gold  coin;  and  the 
managers  shall  keep  a  bound  book  or  books,  wherein  shall  be 
entered  the  names  of  those  who  shall  apply  for  and  receive 
the  benefits  of  this  institution,  and  of  their  sureties,  together 
with  the  sums  lent,  the  dates,  and  other  necessary  and  proper 
record  respecting  the  business  and  concerns  of  this  institution. 
And  as  these  loans  are  intended  to  assist  young  married  artifi- 
cers in  setting  up  their  business,  they  are  to  be  proportioned 
by  the  discretion  of  the  managers,  so  as  not  to  exceed  sixty 
pounds  sterling  to  one  person,  nor  to  be  less  than  fifteen 
pounds,  and  if  the  number  of  appliers  so  entitled  should  be 
so  large  that  the  sum  will  not  sufiice  to  afford  to  each  as  much 
as  might  otherwise  not  be  improper,  the  proportion  to  each 
•hall  be  diminished  so  as  to  afford  to  every  one  some  assist- 
ance. These  aids  may  therefore  be  small  at  first,  bat  as  the 
capital  increases  by  the  accumulated  interest,  they  will  be 
more  ample.  And  in  order  to  serve  as  many  as  possible  in 
their  turn,  as  well  as  to  make  the  repayment  of  the  principal 
borrowed  more  easy,  each  borrower  shall  be  obliged  to  pay, 
with  the  yearly  interest,  one  tenth  part  of  the  principal,  which 
sums  of  principal  and  interest  so  paid  in  shall  be  again  let 
out  to  fresh  borrowers.  And  as  it  is  presumed  that  there  will 
always  be  found  in  Boston  virtaous  and  benevolent  citizens 
willing  to  bestow  a  part  of  their  time  in  doing  good  to  the  ris- 
ing generation,  by  superintending  and  managing  this  institn- 
tiou  gratU  it  is  hoped  that  no  part  of  the  money  will  at  any 
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time  be  dead,  or  be  diverted  to  other  purposes,  but  be  continu- 
ally augmenting  by  the  interest,  in  which  case  there  may,  in 
time,  be  more  than  the  occasions  in  Boston  shall  require,  and 
then  some  may  be  spared  to  the  neighboring  or  other  towns 
in  the  said  state  of  Massachusetts,  who  may  desire  to  have  it, 
Buch  towns  engaging  to  pay  punctually  the  interest  and  the 
portions  of  the  principal  annually,  to  the  inhabitants  of  the 
town  of  Boston.  If  this  plan  is  executed,  and  succeeds  as 
projected  without  interruption  for  one  hundred  years,  the 
sum  will  then  be  one  hundred  and  thirty-one  thousand  pounds, 
of  which  I  would  have  the  managers  of  the  donation  to  the 
town  of  Boston  then  lay  out,  at  their  discretion,  one  hundred 
thousand  pounds  in  public  works  which  may  be  judged  of 
most  general  utility  to  the  inhabitants,  such  as  fortifications, 
bridges,  aqueducts,  public  buildings,  baths,  pavements,  or 
whatever  may  make  living  in  the  town  more  convenient  to  its 
people,  and  render  it  more  agreeable  to  strangers  resorting 
thither  for  health  or  a  temporary  residence.  The  remaining 
thirty-one  thousand  pounds  I  would  have  continued  to  be  let 
out  on  interest,  in  the  manner  above  directed,  for  another  hun- 
dred years,  as  I  hope  that  it  will  have  been  found  that  the 
institution  has  had  a  good  effect  on  the  conduct  of  youth,  and 
been  of  service  to  many  worthy  characters  and  useful  citizens. 
At  the  end  of  this  second  term,  if  no  unfortunate  accident  has 
prevented  theoperation,  the  sum  will  be  four  millions  and  sixty- 
one  thousand  pounds  sterling,  of  which  I  leave  one  millioa 
sixty-one  thousand  pounds  to  the  disposition  of  the  inhabi- 
tants of  the  town  of  Boston,  and  three  millions  to  the  disposi- 
tion of  the  government  of  the  state,  not  presuming  to  carry 
my  views  further.  All  the  directions  herein  given  respecting 
the  disposition  and  management  of  the  donation  to  the  inhabi- 
tants of  Boston,  I  would  have  observed  respecting  that  to  ths 
inhabitants  of  Philadelphia,  only  as  Philadelphia  is  incor- 
porated, I  request  the  corporation  of  that  city  to  andertake 
the  management  agreeably  to  the  said  direction,  and  I  do 
hereby  vest  them  with  full  and  ample  powers  for  that  parpose. 
And  having  considered  that  the  oovering  a  ground-plat  with 
buildings  and  pavements,  which  carry  off  most  of  the  rain, 
and  prevent  its  soaking  into  the  earth  and  renewing  and  puri- 
fying the  springs,  whence  the  waters  of  the  wells  must  gradu- 
ally grow  worse,  and  in  time  be  unfit  for  use,  as  I  find  has 
happened  in  all  old  cities,  I  recommend  that  at  the  end  of  ths 
first  hundred  years,  if  not  done  before,  the  corporation  of  ths 
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city  employ  a  pari  of  the  one  hundred  thousand  pooDdi  in 
bringing,  by  pipes,  the  water  of  Wissahickon  Creek  into  t^e 
town,  so  as  to  supply  tiie  inhabitants,  which  I  apprehend  maj 
be  done  without  great  diflTiculty,  the  level  of  that  peak  beia« 
much  above  that  of  the  city,  and  may  be  made  higher  bj  a 
dam.     I  also  recommend  making  the  Schuylkill  completer 
navigable.     At  the  end  of  the  second  hundred  years  I  wuul  I 
have  the  disposition  of  the  four  million  and  sixty-one  thuu- 
saiid  pounds  divided  between  the  inhabitants  of  the  city  cf 
Philadelpliia  and    the   government  of  Pennsylvania  in  the 
same  manner  as  herein  directed  with  respect  to  that  of  the 
inhabitants  of  Boston  and  the  government  of  Massachuset:?. 
It  is  my  desire  tiiat  this  institution  should  take  place  ami 
begin  to  operate  with  in  one  year  after  my  decease,  for  which  pur- 
pose due  no  ice  should  be  publicly  given  previous  to  the  expini- 
tion  of  that  year,  that  those  for  whose  benefit  this  establishment 
is  intended  may  make  their  respective  applications.     An«l  I 
hereby  direct  my  executors,  the  survivors  or  survivor  of  theni^ 
within  six  months  after  my  decease,  to  pay  over  the  said  sum 
of  two  thousand  pounds  sterling  to  such  persons  as  shall  be 
duly  appointed  by  the  selectmen  of  Boston  and  the  corpom- 
tion  of  Philadelphia  to  receive  and  take  charge  of  their  re- 
spective sums  of  one  thousand  pounds  each  for  the  purposes 
aforesaid.     Considering   the  accidents  to  which    all    human 
affairs  and  projects  are  subject  in  such  a  length  of  time,  I  have 
perhaps  too  much  flattered  myself  with  a  vain   fancy  that 
these  dispositions,  if  carried  into  execution,  will  be  continued 
without  interruption  and  have  the  effects  proposed.     I  liope, 
however,  that  if  the  inhabitants  of  the  two  cities  should  not 
think  fit  to  undertake  the  execution,  they  will  at  least  accept 
the  offer  of  these  donations  as  a  mark  of  my  good-will,  a  token 
of  my  gratitude,  and  a  testimony  of  my  earnest  desire  to  be 
useful  to  them  after  my  departure,     I  wish,  indeed,  that  they 
may  both  undertake  to  endeavor  the  execution  of  the  project, 
because  I  think  that,  though  unforeseen  difficulties  may  arise, 
expedients  will  he  found  to  remove  them,  and  the  scheme  be 
found  practicable.     If  one  of  them  accepts  the  money  with 
the  conditions,  and  the  other  refuses,  my  will  then  is,  that 
both  sums  be  given  to  the  inhabitants  of  the  city  accepting  the 
whole,  to  be  applied   to  the  same  purposes  and  under  the 
same  regulations  directed  for  the  separate  parts,  and  if  both 
refuse,  the  money,  of  course,  remains  in  the  mass  of  mj  estate, 
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^lul  is  to  be  disposed  of  therewith  according  to  my  will  made 
*the  seventeenth  day  of  July,  1788," 

Russell  Duane,  Oeorge  Wharton  Pepper^  and  John  Chiprnan 
Oray,  for  the  appellants. 

F,  C.  Brewster  and  Francis  E,  Brewster^  for  the  appellee. 

Heydbick,  J.     The  groand  upon  which  the  appellants  in- 
voked the  jurisdiction  of  the  orphans'  court  was,  that  the  dty 
of  Philadelphia  having  received  a  legacy  from  the  executors 
of  Dr.  Franklin  under  a  void  bequest,  a  trust  thereupon  re- 
sulted in  favor  of  his  residuary  legatees  as  to  the  money  so 
received,  of  which  the  city,  ipso  factOj  became  trustee,  and,  as 
8uch,  subject  to  the  jurisdiction  of  that  court.     It  is  not  denied- 
that  the  city  received  the  legacy  upon  the  trusts  declared  in 
the  will  of  Dr.  Franklin,  and  it  may  be  admitted  for  the  pres- 
ent purpose  that  the  trust  for  accumulation  was  illegal,  and 
the  bequest  for  that  reason  void.     It  does  not,  however,  neces- 
sarily follow  that  the  fund  was  impressed,  in  the  hands  of  the 
city,  with  a  trust  in  favor  of  the  residuary  legatees  or  the  legal 
representatives  of  the  testator,  or  that  the  city,  in  virtue  of  its 
acceptance  of  it,  became  a  trustee  for  the  appellants,  and,  as 
such,  liable  to  account  to  them  in  the  orphans'  court.    The 
relation  of  trustee  and  cestui  qne  trust  involves  duties,  obliga- 
tions, and  liabilities  upon  the  one  side,  as  well  as  rights  upon 
the  other,  and  therefore  it  is  that  the  question  whether  that 
relation  has  been  established  must  depend  primarily  upon  a 
question  of  capacity  or  passive  power  to  accept  the  trust  and 
assume  the  obligations  inseparable  from  it.     Accordingly,  it 
has  been  laid  down  generally  that  a  trustee  should  be  a  per- 
son capable  of  taking  and  holding  the  legal  estate,  and  pos- 
sessed of  natural  capacity  and  legal  ability  to  execute  the 
trust:  1  Lewin  on  Trusts,  c.  3,  sec.  2.     If  the  city  of  Philadel- 
phia had  not  capacity  to  take  the  fund  and  administer  it  for 
the  benefit  of  the  residuary  legatees  of  Dr.  Franklin,  it  could 
not,  and  never  did,  become  their  trustee  in  respect  to  it.     A 
municipal  corporation,  like  a  private  corporation,  is  a  legal 
entity,  existing  only  in  contemplation  of  law  and  in  virtue  of 
law.    Being  the  creature  of  law,  it  can  have  only  these  capa- 
cities which  are  imparted,  and  exercise  only  those  powers 
which  are  expressly  or  by  necessary  implication  granted,  to  it. 
Its  bbjects  being  governmental,  its  appropriate  functions  are 
all  necessarily  governmentaL    In  the  absence,  therefore,  of  an 


822  Benjamin  Franklin's  Estate.  [Pens. 

express  grant  of  power  to  accept  and  hold  property  npon  purely 
private  trusts,  and  to  execute  such  trusts,  it  can  no  noore  do 
BO  than  can  a  nonentity.  Indeed,  as  to  everything  dehor* 
its  legitimate  field  of  operations,  it  is  as  if  it  were  not.  In- 
stances are  not  wanting  in  which  municipal  corporations  have 
executed  trusts  committed  to  them  by  private  persons,  but 
these  have  been  for  public  purposes,  germane  to  the  objects  of 
the  corporation,  and  they  have  been  upheld  for  that  reason. 
Commenting  upon  Oloueester  v.  Oahornj  1  H.  L.  Cas.  •272,  in 
which  it  was  said  that  a  municipality  may  take  and  hold  for 
purposes  altoT;ether  private,  Sharswood,  J.,  said,  in  Philadel- 
phia v.  FoXy  64  Pa.  St.  169:  "  But  the  administration  of  such 
trusts,  and  the  consequent  liabilities  incurred,  are  altogether 
inconsistent  with  the  public  duties  imposed  upon  the  munici- 
pality.  It  could  har«ily  be  pretended,  I  think,  in  this  conn- 
try,  that  it  could  be  a  trustee  for  the  separate  use  of  a  married 
woman,  to  educate  the  children  of  a  donor  or  te&iitor,  or  to 
accumulate  for  the  benefit  of  particular  persons.  It  certainly 
is  not  compellable  to  execute  such  trusts,  nor  does  it  seem 
competent  to  accept  and  administer  them."  Thtf  same  thought 
was  evidently  in  the  mind  of  the  court  in  Mayor  v.  Elliott^  3 
Rawle,  170. 

It  has  not  been  shown  that  the  city  of  Philadelphia  was 
expressly  authorized  by  its  charter  to  accept  and  administer 
trusts  for  other  than  public  purposes  germane  to  the  objects 
for  which  it  was  created;  and  as  its  agents  could  not  commit 
it  beyond  the  scopo  of  its  powers,  which  is  necessarily  the  ut- 
most limit  of  their  powers,  it  follows  that  when  they  received 
the  legacy  from  Dr.  Franklin's  executors  they  did  not  thereby 
and  for  it  accept  a  trust  in  favor  of  the  residuary  legatees. 
That  a  resulting  trust  and  the  consequent  duties  of  the  trustee 
are  not  necessarily  dependent  upon  the  intention  of  either  the 
donor  or  trustee,  but  may  be  implied  independently  of  and 
contrary  to  both,  does  not  militate  against  this  proposition. 
Where  a  trust  is  implied  contrary  to  intention,  as  would  be 
the  case  here,  the  implication  is  a  fiction  of  the  law,  invented 
to  prevent  a  failure  of  justice.  But  the  law  will  not  resort  to 
a  fiction  that  will  defeat  its  own  policy,  by  converting  into  a 
trustee  a  municipal  corporation  from  which  it  has,  for  the 
public  good,  withheld  capacity  to  accept  and  administer  the 
trust.  The  relation  of  trustee  and  cestui  que  trust  never  hav- 
ing been  established  between  the  city  of  Philadelphia  andf  the 
reeiduarjr  legatees,  it  follows  that  the  orphans'  court  has  not 
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iwflsdiction  to  compel  the  former  to  account  to  the  latter, 
rhis  view  renders  it  unnecessary  to  consider  the  other  ques- 
tlonsy  which  were  argued  with  great  ability  and  learning  by 
tt\e  counsel  of  the  respective  parties. 

The  decree  of  the  court  below  dismissing  the  appellants' 

tition  is  affirmed. 


Municipal  Gorporatiovs  as  Trustibs.  ^  Under  its  charter,  the  city  of 
'Ba.ltiinore  has  the  power  to  accept  and  hold  in  trust  any  property  for  edn- 
oa.tional  and  charitable  parpoees:  Bamum  r.  Maifor,  62  Md.  276;  60  Am. 
Rep.  219,  and  note.     Towns,  nnder  the  laws  of  New  York,  are  considered  cor- 
porations for  certain  purposes,  and  the  authority  conferred  on  them  to  make 
regultitions  respecting  their  common  lands,  of  itself,  is  sufficient  to  give  them 
capacity  to  take  and  hold  common  lands:  North  Hempstead  v.  Hempstead,  2 
^W^end.  110.     In  Jaekton  r.  HartweU,  8  Johns.  422,  it  was  held  that  the  saper- 
wiaors  of  a  county  could  take  land  in  trust  for  the  purpose  of  erecting  acourt- 
houso  and  jaiL     A  city,  in  its  corporate  capacity,  may  act  as  trustee  of  a  fund 
left  by  will  in  trust,  the  income  thereof  to  be  expended  in  the  purchase  of 
fuel,  to  be  given,  or  sold  at  low  prices,  to  industrious  and  worthy  persons  not 
supported  at  public  expense,  but  who  need  aid:   WM  v.  Neal,  6  Allen,  676. 
The  corporation  of  the  city  of  Philadelphia,  having  power  under  its  charter 
to  taHe  real  and  personal  estate  by  deed  and  by  devise,  can  also  take  it  in 
trust:   Vidal  v.  Mayor,  2  How.  126.     But  in  Penny.  McMicken,  16  La.  Ann. 
164,  it  was  held  that  a  disposition  in  a  will  having  for  its  object  the  founda- 
tion and  maintenance  of  colleges  under  the  administration  of  a  munioipal 
corporation  as  trustee  forever  is  prohibited. 
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OoiifUOT  or  Laws. —  Matters  Connsotxd  with  thx  Pkrtorm ahgb  of  a  om- 

tract  are  regulated  by  the  law  prevailing  at  the  place  of  performance. 

CoHiUOT  OF  Laws  —  Plaob  or  pRRroRMANOs  —  Partnsrship.  —  When, 
nnder  the  law  of  one  state,  one  who  has  ho  interest  in  the  business  of  a  firm 
or  in  the  capital  invested,  save  that  he  is  to  receive  a  share  of  the  profits  as 
eompeiisation  for  services,  or  for  money  loaned  for  the  benefit  of  the 
business,  is  not  a  partner,  and  cannot  be  held  liable  as  such  by  a  credi* 
tor  of  the  firm,  a  contract  involving  this  question,  and  to  be  performed 
in  that  state,  will  receive  a  like  construction  when  brought  in  question 
in  another  state. 

Fabtrxrshif — Sharing  in  PRonrs  as  Crsathtg. — When  one  party  agrees, 
in  writing,  with  another,  in  consideration  of  a  share  of  the  profits  in  a 
bosiness  in  which  the  latter  is  to  embark,  and  not  as  a  contribution  to 
the  capital  of  a  partnership,  to  furnish  him  with  a  certain  sum  of  money, 
from  time  to  time,  its  repayment  to  be  seen  red  by  chattel  mortgage, 
with  an  option  to  repay  before  the  expiration  of  the  full  term  in  which 
it  may  be  demanded,  the  party  thus  furnishing  tha  money  to  hare  no 
soatrol  of  the  business,  in  which  there  is  to  be  no  partnership  szospl  as 
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to  th«  profitfl»  tQcYi  agreement  does  not  create  a  iMrtnership  aa  to  tftM 
persons,  but  merely  oreates  the  relation  of  borrower  and  lender  becwcea 
the  parties  to  it. 

Rodney  A.  Mercur  and  Edward  Oterlon^  for  the  appellanL 
UA.  Overton  and  John  C  Ingham^  for  the  appellee. 

IIbydrick,  J.  The  plaintiff  sues  upon  notes  made  by  C.  X. 
Crandall,  one  of  the  defendants,  in  his  own  name,  and  seeks 
to  charge  the  other  defendants  as  partners  of  Crandall  in  a 
business  in  which  the  proceeds  of  certain  other  notes,  of  which 
these  were  renewals,  were  used.  The  evidence  relied  upon  to 
establish  the  alleged  partnership  is  a  contract,  in  writing,  be- 
tween Crandall  of  the  one  part,  and  the  other  defendants  of 
the  other  part,  dated  February  24,  1885.  If  this  contract 
does  not  create  a  partnership  as  to  creditors,  it  cannot  be  sac- 
cessfuily  contended  that  all  the  evidence  in  the  cause,  taken 
together,  tends  to  charge  anybody  but  Crandall;  and  ioasmuch 
as  all  the  assignments  of  error  are  predicated  upon  the  as- 
sumption that  such  partnership  was  created  by  that  contract, 
it  is  evident  that  if  that  assumption  was  unfounded,  the  plain- 
tiffs could  not  have  been  injured  by  the  rulings  complained  of, 
and  hence,  though  there  may  have  been  technical  error  therein, 
the  judgment  ought  not  to  be  disturbed.  It  is  therefore  per- 
tinent to  inqnire  what  were  the  rights  and  liabilities  of  the 
parties  under  that  contract,  although  the  question  is  not  di- 
rectly raised  by  any  of  the  assignments  of  error. 

The  whole  scope  of  the  contract  indicates  that  a  loan  of 
money  to  Crandall  by  the  other  parties,  in  consideration  of  a 
share  of  the  profits  of  a  business  in  which  he  was  to  embark  was 
intended,  and  not  a  contribution  to  the  capital  of  a  partner- 
ship of  which  the  parties  were  to  be  the  meinbers.  The  parties 
of  the  second  part  covenanted  to  furnish  three  thousand  dol- 
lars to  Crandall,  and  not  to  a  firm;  they  were  to  furnish  it  to 
him,  from  time  to  time,  as  he  might  require  it,  and  its  repay- 
ment to  them  was  to  be  secured  by  a  chattel  mortgage  upon 
the  tools,  machinery,  furniture,  and  fixtures  of  every  kind 
and  nature  belonging  to  or  connected  with  the  business  in 
which  it  was  to  be  used.  Crandall  might  repay  it,  at  his  op- 
tion, before  the  expiration  of  the  full  term  for  which  he  had 
the  right  to  demand  it;  and  although  it  was  stipulated  that 
the  money  so  to  be  furnished  should  be  used  in  the  business 
contemplated,  the  right  of  entire  control  of  that  business  was 
recognized  to  be  in,  and  was  ex])res8ly  conceded  to,  Crandall; 
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&nd  it  was  further  stipulated  that  nothing  in  the  writing  con- 
tained should  be  construed  to  create  a  partnership  betweea 
t;he  parties  thereto  except  as  to  the  profits  of  the  business 
7hese  provisions  are  all  consistent  with  the  relation  of  bor* 
i-ower  and  lender,  and  some  of  them  are  inconsistent  with  anj 
other  relation.     It  is  therefore  manifest  that  that  relation  war 
intended  to  be  established;  and  the  next  question  is,  whether 
in  spite  of  the  intention  of  the  parties,  the  community  of  in 
terest  in  the  profits  constituted  them  a  partnership  as  tocred 
iters. 

If  this  were  a  Pennsylvania  contract,  the  quf^stion  would  be 
answered  in  the  negative  by  the  act  of  April  6,  1870  (P.  L. 
66),  and  by  Hart  v.  Kelley,  83  Pa.  St  286.     But  although  it 
was  made  in  this  state,  it  was  to  be  executed  in  the  state  of 
New  York.     Such  cases  are  stated  by  approved  text-writers 
to  be  an  exception  to  the  general  rule  that  the  lex  loci  applies 
in  respect  to  the  nature,  obligation,  and  construction  of  con- 
tracts.    That  exception  is  thus  stated  by  Judge  Story:  "But 
where  the  contract  is  either  expressly  or  tacitly  to  be  per- 
formed ill  any  other  place,  the  general  rule  is,  in  conformity  to 
the  presumed  intention  of  the  parties,  that  the  contract,  as  to 
its  validity,  nature,  obligation,  and   interpretation,  is  to  be 
governed  by  the  law  of  the  place  of  performance  ":  Story  on 
Conflict  of  Laws,  sec.  280.     Chancellor  Kent,  after  stating  the 
exception  in  substantially  the  same  terms,  adds  that  it*' is 
more  embarrassed  than  any  other  branch  of  the  subject  [the 
lex  loci]  by  distinctions  and  jarring  decisions  ":  2  Kent's  Com. 
459.     But  whatever  conflict  of  authority  there  may  be  in  re- 
spect to  the  exception,  all  agree  that  matters  connected  with 
the  performance  of  a  contract  are  regulated  by  the  law  pre- 
vailing at  the  place  of  performance:*  Brown  v.  Camden  etc.  R.  R, 
Co.,  83  Pa.  St  816;  Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406. 
Under  the  present  contract,  it  is  clear  there  could  be  no  lia- 
bility to  third  persons  without  a  performance  as  between  the 
parties  to  it,  and  therefore  the  question  of  such  liability  would 
necessarily  be  connected  with  or  grow  out  of  such  performance, 
and  be  determinable  by  the  law  of  New  York. 

More  than  a  century  ago,  Chief  Justice  De  Grey,  in  Chrace  v. 
Smith,  2  \V.  Black.  998,  laid  down  the  proposition  that  "every 
man  that  has  a  share  of  the  profits  of  a  trade  ought  also  to 
bear  his  share  of  the  loss.''  In  a  few  years  the  principle  thus 
stated  became  recognized  as  a  part  of  the  law  of  England,  and 
eo  continued  until  1860,  when  it  was  overthrown  by  the  bouae 
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of  lords  in  Cox  v.  Hickman^  8  H.  L.  Cas.  268.     On  thiBflideof 
the  Atlantic,  and  especially  in  the  state  of  New  York,  it  wbi 
accepted  without  question,  so  far  as  I  have  observed,  aa  to  tht 
soundness  of  the  reasons  put  forth  in  support  of  it|  until  it 
was  exploded  in  England.     As  early  as  1819,  Spencer,  J.,  de- 
livering the  opinion  of  the  court  in  Walden  v.  Sherburne.  15 
Johns.  409,  said:  *'  No  principle  is  better  established  than  that 
every  person  is  deemed  to  be  in  partnership,  if  he  is  interesUni 
in  the  profits  of  a  trade,  and  if  the  advantages  which  he  ds.^- 
rives  from  the  trade  are  casual  and  indefinite,  depending  oa 
the  accidents  of  trade."    And  although  the  judgment  of  the 
house  of  lords  in  Cox  v.  Hickman^  8  H.  L.  Cas.  268,  was  soon 
followed  by  many  American  courts,  the  New  York  coart  of 
appeals  declared,  as  late  as  1874,  in  Leggett  v.  Hyde^  58  N.  Y. 
272,  17  Am.  Rep.  244,  that  the  rule  remained  in  that  state  as 
it  had  long  been.     But  while  the  judgment  of  the  court  sus- 
tained the  rule,  the  opinion  of  the  learned  judge  who  pro- 
nounced it  betrayed  dissatisfaction  with  it,  and  attempted  to 
defend  it  on  no  other  principle  than  that  of  vtare  decitUy  and 
the  chief  justice  dissented  from  the  judgment  itself.     The 
question  came  before  the  court  of  appeals  again  in  Richardson 
V.  Hughitt.  76  N.  Y.  55;  32  Am.  Rep.  267.     In  that  case  the 
defendant  had  entered  into  a  contract,  in  writing,  with  a  firm 
engaged   in   the   business  of  manufacturing  wagons,  by  the 
terms  of  which  they  were  to  manufacture  and  deliver  wagons 
to  him  and  use  their  best  efforts  to  sell  them.     He  was  to  ad- 
vance fifty  dollars  on  each  wagon,  to  be  paid  on  the  first  day 
of  each  month,  and  at  the  time  of  each  advance  the  firm  was 
to  render  him  an  account  of  sales  of  wagons  during  the  pre- 
vious month,  and  pay  him  one  quarter  of  the  net  profits 
thereon,  with  interest  on  the  advances.    This  instrument  was 
construed  to  be  a  contract  for  the  loan  of  money,  and  not  to 
constitute  a  partnership.   This  was  followed  by  Curry  v.  i^oiofor, 
87  N.  Y.  33,  41  Am.  Rep.  343,  in  which  it  appeared  that  cer- 
tain persons,  having  purchased  vacant  ground  in  the  city  of 
New  York,  and  being  about  to  erect  buildings  thereon,  entered 
into  a  written  contract  with  Fowler,  by  the  terms  of  which  he 
was  to  advance  fifty  thousand   dollars  towards  the  purchase 
and  erection  of  the  buildings,  in  consideration  of  which  they 
^'  agreed  to  share  the  profits  of  the  said  purchase  and  build- 
ings with  the  said  Fowler,"  and  he  was  to  be  allowed  interest 
on  his  advances,  and  be  secured  by  bond  and  mortgage  on  the 
premises.     This  contract  was  held  not  to  create  any  other  re- 


July,  1892.]    Wavbrly  National  Bank  r.  Halu  827 

lation  than  that  of  borrower  and  lender,  the  eame  jndge  who 
delivered  the  opinion  of  the  court  in  the  case  last  cited  saying: 
•*  In   Richardson  v.  Hughitt,  76  N.  Y.  55,  32  Am.  Rep.  267,  it 
was  held  by  this  court  that  a  person  who  has  no  interest  in 
the  business  of  a  firm  or  in  the  capital  invested,  save  that  he 
is   to  receive  a  share  of  the  profits  as  a  compensation  for  ser- 
vices, or  for  money  loaned  for  the  benefit  of  the  business,  is 
not  a  partner,  and  cannot  be  held  liable  as  such  by  a  creditor 
of  the  firm."    This  language  was  repeated  with  approval  in 
Ca^sldy  v.  Hall,  97  N.  Y.  159.     It  is  said,  however,  in  Hackett 
V.  Stanley y  115  N.  Y.  625,  that  these  oases,  and  others  in  har- 
mony with  them,  do  not  overrule  Leggett  v.  Hydej  68  N.  Y.  272, 
17  Am.  Rep.  244,  and   its   predecessors.     But  while   this  is 
affirmed,  it  is  said  in  the  same  case  that  ''exceptions  to  the 
rule  [that  participation  in  profits  of  a  business  renders  the 
participant  liable  to  creditors]  are,  however,  found  in  cases 
where  a  share  in  profits  is  contracted  to  be  paid  as  a  measure 
of  compensation  to  employees  for  services  rendered  in  the  bus- 
iness, or  for  the  use  of  moneys  loaned  in  aid  of  the  enterprise.'' 
It  is  not  material  to  inquire  how  much  more  of  the  rule  is  left 
by  this  exception  than  was  left  by  Cox  v,  Hickniany  8  H.  L. 
Cas.  268.     It  is  enough  that  the  present  case  comes  within 
the  letter  and  the  spirit  of  the  exception.     The  parties  who 
made  the  loan,  and  who  are  now  sought  to  be  held  liable  as 
partners,  had  no  voice  or  part  in  the  prosecution  of  the  business^ 
either  as  principals  or  otherwise,  nor  had  they  an  irrevocable 
right  to  demand  a  share  of  the  profits,  as  was  the  case  in 
Haekett  v.  Stanley,  116  N.  Y.  625.    The  right  of  control,  or 
any  voice  in  the  control,  —  an  inciient  of  proprietorship, — was 
denied  to  them.     And  the  implication  of  partnership  from 
community  of  interest  in  the  profits  was  excluded  by  an  ex- 
press stipulation,  the  absence  of  which,  in  Hackett  v.  Stanley^ 
115  N.  Y.  625,  was  thought  to  be  worthy  of  notice;  and  their 
right  to  demand  a  share  of  the  profits  was  to  terminate  upon 
repayment  of  the  money  advanced  at  the  end  of  five  years,  or 
sooner,  at  the  option  of  Grand  all.     In  all  its  material  provis* 
ions  the  contract  under  consideration  is  not  distinguishable 
from  that  in  Curry  v.  Fowler,  87  N.  Y.  33,  41  Am.  Rep.  348, 
or  from  those  provisions  of  the  contract  in  Hackett  v.  Stanley^ 
115  N.  Y.  625,  which  it  is  there  conceded  would  create  no  other 
relation  than  that  of  borrower  and  lender.     For  these  reasons, 
the  defendants  as  to  whom  issue  was  joined  are  not  liable  to 
the  plaintiff,  and  therefore  the  judgment  must  be  affirmed. 
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CosFLTCT  OP  Laws  —  Contracts  wnsrf  Governed  bt  Pcacb  or  Pn> 
fORM  ANOE. — The  law  of  ih»  pUoe  of  performanoe  golems  as  to  the  enCoreeiBai 
<if  contracts:  Burdiard  r,  Dunbar,  82  111.  450;  25  Am.  Rep.  834.  A  coatiwt 
will  be  governed  by  the  law  of  the  place  of  performance,  tboagh  made  ia 
•nother  country:  OalUano  v.  Pierre^  18  La.  Ann.  10;  89  Am.  Dea  643^  aad 
note;  Stririerr.  Tinkham,  35  Qa.  176;  89  Am.  Deo.  280,  and  note;  Lemm^ 
Il^vllnj,  36  III.  433;  87  Am.  Dec  227,  and  note;  8miih  v.  Smithy  2  Johns.  S3S; 
3  Am.  Dec  410,  and  note;  Malpica  v.  McKown^  1  La.  Ann.  248;  SO  Am.  Dec 
^79,  and  note.  A  contract  is  governed  and  construed  by  the  laws  of  the 
state  where  it  is  to  be  performed:  Lart-afjee  v.  TaiboU,  5  Gill,  426;  46  An. 
Dec.  637;  Si.  Ifiefiokts  Bank  v.  State  Nat.  Bank,  128  N.  Y.  27.  Where  in- 
8U  ;i'ice  was  effecteil  in  a  state,  and  the  policy  was  conntersignecl  and  ddiv- 
ered  by  an  agent  residing  there,  and  the  money  doe  on  the  policy  was  there 
p.'ii(l,  the  law  of  that  state  controls  as  to  the  right  of  the  insured  to  dispose  of 
mncU  policy  by  will,  although  a  foreign  corporation  issued  the  policy:  BUate  «f 
Bi-eUnng,  78  Wis.  33.  The  validity  of  a  contract  shonld  be  determined  by 
the  laws  of  the  state  in  which  it  was  made  and  was  to  be  performed:  Fan- 
pawjh  V.  Deliioire  etc  77.  R.  Go.,  128  Pa.  St.  217;  15  Am.  St.  Rep.  672.  and 
note;  Sondheim  w  OiU)tH,  117  Ind.  71;  10  Am.  St.  Rep.  23,  and  note;  Spean 
▼.  Shropshire,  11  La.  Ann.  559;  66  Am.  Xyto.  206,  and  note;  Majfr,  Breed,! 
Cash.  15;  54  Am.  Dec.  700,  and  note.  See  note  to  Aymar  t.  ShMtm,  27 
Am.  Deo.  141;  note  to  Arnifo  v.  Currell,  20  Am.  Dec,  293. 

Partnership  —  Aoi< cements   bktwern    Parties  sot  Constitutimo. -^ 
A  partnersllip,  even  as  tn  th'.nl  persfuis,  is  not  constituted  by  the  mere  fact 
thit  two  more  persons  particip.ite  or  are  interested  in  the  net  proceeds  of  a 
business-  Morgan  v.  Farvel,  5S  Conn.  413;  18  Am.  St.  Rep.  282,  and  note. 
When  two  persons  do  not  hold  themselves  out  to  the  public  as  partners,  and 
there  is  an  agreement  between  them  that  they  are  not  to  be  partners,  the 
fact  that  the  businessuis  conducted  in  the  name  of  one,  and  the  other  is  te 
receive  one  half  the  net  profits  and  be  charged  with  a  similar  proportioa  ol 
the  looses  so  long  as  they  do  not  exceed  the  profits,  does  not  constitute  them 
partners:  Macy  v.  Combs,  15  Ind.  469;  77  Am.  Dec  103,  and  noteu     A  ptri- 
oership  is  not  created  by  the  fact  that  one  party  agrees  to  fnrnish  the  goods 
and  pay  the  expenses,  and  the  other  agrees  to  transact  the  business  for  half 
4he  profits  as  compensation:  Bradley  v.  WidU,  10  Met.  303;  43  Am.  Dee.  435^ 
and  note;  Haycock  v.  Williams,  64  Ark.  384;  Clark  v.  Bame$,  72  Iowa»  563. 
The  fact  of  a  party  advancing  money  to  pay  the  wages  of  the  employees  of  a 
oommercial  partnership,  and  discharging  its  other  expenses,  does  not  consti- 
tute him  a  partner:  Oreend  v.  Kummel,  41  La.  Ann.  65.     Renting  a  saloon  for 
a  share  of  the  profits  of  the  business  does  not  make  the  parties  partaen: 
Th'iyer  v.  Augustine,  55  Mich.  187;  54  Am.  Rep  361,  and  note.     An  agree- 
ment  between  two  members  of  a  partnership  and  a  third  person,  with  the 
assent  of  the  other  partners,  that  such  person  shall  share  in  the  profits  and 
losses  of  the  two  contracting  partners  in  the  business,  does  not  make  such 
person  a  partner:  Burnett  v.  Snyder,  81  N.  Y.  550;  37  Am.  Rep  527.    The 
reception  of  profits  is  not  necessary  to  make  one  a  partner;  it  is  tlie  agree- 
ment to  receive  that  is  the  test:  Reab  v.  Pool,  30  S.  C.  140.     See  ifajpo  v. 
MorUz,  151  Mass.  481.     An  agreement  by  two  persons  to  contribute  equally 
to  a  common  fund,  to  be  used  by  a  third  person  in  purchasing  stocks  for 
their  joint  benefit,  does  not  constitute  them  partners  between  themselves, 
tn  the  absenee  of  an  agreement  to  assume  such  relation;  Keiier  v.  SwarU,  1S7 
Pa.  St  65.     A  contract,  in  writing,  between  a  real  estate  agent  and  the 
«wner  of  land,  the  former  to  advertise  and  sell  the  land,  and  to  rsoetvs  M 
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coTTipsnsation  therefor  a  share  in  the  profits  arising  from  the  sale,  it  a  con> 
tract  of  agency,  and  not  of  partnership:  Durhet  ▼.  Qumn^  41  Kan.  496;  1.^ 
Am.  St.  Kep.  300. 

The  loan  of  money  to  be  invested  in  trade,  the  borrower  to  have  half  t)i» 

net  profits,  does  not  eonatitate  a  partnership:  CuUey  ▼.  BdwartU,  44  Ark.  423; 

51  Am.  Bep.  614;  Bo8ion  etc.  SmelUng  Co.  v.  Smith,  13  R.  L  27;  43  Am.  Rep. 

3;    WilUams  v.  FUteher,  129  III  356;  Smith  t.  Knight,  71  111.  148;  22  Am. 

"Rep.   94,  and  note.     A  partnership  agreed  with  H.  to  make  two  hundred 

'wagons  for  him,  he  advancing  fifty  dollars  on  each,  the  wagons  to  be  sold, 

and  fl.  to  receive  one  fourth  of  the  profits,  and  interest t>n  the  advances.     It 

-was  held  that  snch  an  arrangement  would  not  constitute  EL  a  partner:  /?i'eA> 

ardaon  ▼   HngMU,  76  N.  Y.  66;  32  Am.  Rep.  267.    Seo  note  to  Sodiker  ▼» 

ApplegcUe,  49  Am.  Rep.  266. 


Cooper's  Estate. 

[160  PSMNSYLYANIA  STATB,  676.] 
PKBPBTDmBA.  —TrUST  CREATED  BT  WiLL  IS  NOT    ILLEGAL  as  ft  restraint 

upon  alienation,  when  a  vested  interest  passes  to  the  devisee,  which  he 
can  sell  or  dispose  of  at  pleasure,  and  it  is  only  the  time  of  enjoyment 
of  the  profits  of  the  devise  which  is  postponed.  The  mere  fact  that  no 
time  is  fixed  within  which  the  pow3r  of  sale  must  be  exercised  does  not 
of  itself  create  a  perpetuity,  as  it  must  be  exercised  within  a  reasonable 
time;  and  this  is  especially  so  when  it  is  competent,  under  the  trust,  for 
all  parties  in  interest  to  unite  at  any  time  to  defeat  such  power,  and  take 
the  property  discharged  thereof. 
PsRPETUiTiEa — Trust  Created  bt  Will.  —  When  a  testatrix,  by  her  will» 
bequeaths  her  property  to  her  children,  share  and  share  alike,  subject 
to  the  control  of  her  son,  whom  she  appoints  her  executor  and  trustee  to 
manaflre  the  property,  collect  the  income,  sell  the  real  estate  at  private 
or  public  sale,  and  when  two  thirds  of  the  persons  interested  in  the  es- 
tate shall  so  demand,  to  sell  the  property  and  diride  the  proceeds 
among  those  interested  under  the  provisions  of  the  will,  an  active  trust 
is  thereby  created,  for  a  lawful  purpose,  not  in  oonflict  with  the  law  ia 
respect  to  perpetuities. 

John  G.  Johnson^  for  the  appellant. 

r.  B,  Storhf  for  the  appellee. 

Paxson,  J.  While  this  is  a  close  case,  we  are  of  opinion 
that  the  auditing  judge  was  correct  in  his  conclusions,  and 
that  the  court  below  erred  in  overruling  him.  I  understand 
it  to  be  conceded  that  the  trust  created  by  the  will  of  Eraily 
W.  Cooper  was  an  active  trust,  and  that  its  purpose  was  en- 
tirely legitimate.  The  cestui  qui  truaUnt,  with  a  single  ex- 
ception, are  willing  that  the  trusts  shall  be  carried  out  as 
directed  by  the  testatrix.  The  learned  court  below,  however, 
held  that  it  could  not  be  done,  because  it  was  in  contravention 
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of  two  legal  principles.  One  is  that  the  trust  is  ingrafted 
upon  a  fee,  and  the  other  is  that  it  creates  a  perpetuity.  The 
important  clause  of  said  will  is  as  follows:  ^'  I  give,  defift, 
and  bequeath  all  my  property,  real,  personal,  or  mixed, 
of  whatsoever  nature  or  description,  to  mv  children  who 
may  be  living  at  the  time  of  my  death,  share  and  sliart 
alike;  if  any  one  of  my  children  shall  have  died  before  me, 
leaving  children,  then  the  share  of  such  a  one  shall  go  to 
such  children;  all  the  said  property  to  be  subject  to  the  con- 
trol of  my  executor  and  trustee,  as  hereinafter  set  forth.'' 

By  the  next  clause  in  her  will  the  testatrix  appoints  her 
son  (appellant)  executor  of  her  will,  and  ^'trustee  of  all  my 
property,  real,  personal,  or  mixed.''  She  then  proceeds  to  con- 
fer upon  her  executor  and  trustee  certain  powers  in  regard  to 
the  management  of  the  real  estate,  the  particulars  of  which  I 
need  not  specify  further  than  to  say  that  he  is  authorized  to  re- 
ceive the  rents,  pay  debts  and  encumbrances,  to  sell  the  real 
estate  at  either  public  or  private  sale,  and  generally  to  ^do 
everything  whatsoever  which  may  be  requisite  and  neceesary 
in  reference  to  tiie  management"  thereof,  and  when  *Uwo 
thirds  of  the  persons  interested  in  my  estate  shall  so  demand, 
to  sell  my  property,  real  or  personal,  and  divide  the  proceeds 
among  those  interested  under  the  provisions  of  this  wilL" 

It  will  be' noticed  that  the  estate  is  impressed  with  the  trust 
by  the  same  paragraph  which  contains  the  devise  to  the  chil- 
dren. We  think  the  intention  of  the  testatrix,  as  gathered 
from  the  four  corners  of  the  will,  was  accurately  stated  by  the 
auditing  judge,  in  the  following  paragraph  of  his  ofMnioo: 
*^  While  she  bequeaths  and  devises  all  her  estate  unto  her  child- 
ren living  at  her  death,  and  the  children  of  any  who  were  dead 
leaving  children,  yet  she  did  not  intend  to  give  them  an  ab- 
solute vested  interest,  payable  to  them,  and  to  the  possessioo 
of  which  they  shall  be  immediately  entitled,  upon  her  death. 
But  this  vesting  in  possession  she  postponed  until  two  thirds 
of  the  persons  interested  in  her  estate  shall  demand  a  final 
distribution,  in  which  event  the  executor  and  trustee  shall 
convert  all  her  estate  into  cash,  and  divide  among  those  inter- 
ested under  the  will.  Until  this  event  occurs,  however,  she 
placed  all  her  property  under  the  control  of  her  executor, 
whom  she  expressly  appoints  as  trustee." 

It  being  clear  from  the  terms  of  the  will  that  it  was  the  in- 
tention of  the  testatrix  to  create  a  trust  for  a  lawful  purpose, 
and  for  the  management  of  the  estate,  the  oouri  ought  not  to 
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interfere,  unless  it  involves  a  violation  of  an  inflexible  rule  of 
law.      The  manner  in  which  the  trust  is  imposed  is  not  ma- 
terial, if  the  intention  can  be  clearly  gathered  from  the  will. 
l^o  particular  form  of  words  is  necessary  to  create  a  trust     It 
^was  said  by  Lord  Eldon  in  King  v.  DenUon^  1  Ves.  &  B.  273, 
that  the  word  ^'  trust "  not  being  made  use  of  is  a  circumstance 
to  be  attended  to,  but  nothing  more,  and  if  the  whole  frame  of 
the  will  created  a  trust,  for  the  particular  purpose  of  satisfy- 
ing which  the  estate  is  devised,  the  law  is  the  same,  though 
the  word  "  trust "  is  not  used.    In  Vaux  v.  Parke^  7  Watts  & 
S.  19,  there  was  an  absolute  gift,  which  was  cut  down  to  a 
spendthrift  trust  by  a  subsequent  clause  of  the  will,  and  this 
"was  held  valid.     In  Bnggs  v.  Davis^  SH  Pa.  St.  470,  a  trust 
was  imposed  after  an  absolute  devise.    We  do  not  regard  this 
trust  as  in  any  way  an  illegal  restraint  upon  alienation,  for 
the  reason  that  there  is  a  vested  interest  in  the  devisee,  which 
he  can  sell  or  dispose  of  at  pleasure,  and  it  is  only  the  time  of 
enjoyment  of  the  profits  of  the  same  which  is  provided  for. 

We  are  unable  to  see  anything  in  this  trust  which  is  in  con« 
flict  with  the  law  in  regard  to  perpetuities.    The  mere  fact 
that  no  time  is  fixed  within  which  the  power  of  sale  must  be 
exercised  does  not  of  itself  create  a  perpetuity.    It  is  suffi- 
cient to  say  that  a  power  to  sell  and  distribute  the  proceeds, 
created  by  a  will,  must  be  exercised  within  a  reasonable  time. 
It  is  always  within  the  power  of  the  orphans'  court  to  control 
the  exercise  of  a  discretion,  in  such  cases,  upon  the  application 
of  the  parties  in  interest.    A  power  of  sale  is  good,  although 
no  time  be  limited  for  its  exercise:  MarahaWs  Eatatey  138  Pa. 
St  260.    Aside  from  this,  it  was  competent  for  all  the  parties 
in  interest  at  any  time  to  defeat  the  power,  and  to  take  the 
property  discharged  thereof.    Under  these  circumstances,  we 
cannot  say  that  the  trust  created  a  perpetuity. 

It  is  not  necessary  to  discuss  the  case  further,  in  view  of  the 
well-considered  opinion  of  the  auditing  judge. 

The  decree  is  reversed,  at  the  costs  of  the  appellee,  the  adja^ 
dication  is  affirmed,  and  distribution  ordered  in  accordance 
therewith.  

Pbrpbtuitiis— Tsnn*  Crcatsd  bt  Will,  whsh  hot  IllKoal  as.— 
ProTisioiM  in  a  wiU,  requiring  a  trastee  io  hold  and  manage  the  irast  prop* 
f rty  uQtil  the  beneficiary  reaches  the  age  of  twenty-one  years,  are  not  neoes* 
larily  void,  if  the  interest  of  the  beneHciary  is  vested  or  absolnte:  Chjiin  T. 
Clnflin,  149  Mass.  19;  14  Am.  St.  Rop.  393,  and  note;  Ooldtree  t.  TViompiKm, 
79  ChL  61dL    la  HemUrton  t.  Benderton,  113  N.  Y.  1,  it  was  bald  that  no 
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QnUwfnl  perpetotty  wm  created  by  aathoming  wa  exeoator  to  dabf  puti- 
tioning  the  estate  for  Hve  years,  as  the  power  of  sale  was  not  anspeBdad.  la 
this  coimectioa,  lee  Van  Brant  ▼.  Van  Bruni,  111  N*.  Y.  178.  Sea  oxtealr. 
note  to  Barnntn  r,  Barnum,  90  Am.  Deo.  101,  discasstag  perpetattiaa,  vUk-a 
are  forbidden  ia  the  United  States.  See  also  note  to  J^oaoraiceV  /KrftilV-.  Sl» 
Am.  Su  Rep.  931. 


O'Brien  v.  Philadelphia, 

[150  PSIfii SYLVAN !▲  BTATB,  969.] 

Municipal  Corporations — Damages  for  Chang b  in  Grads  av 

—  A  property  owner  who  has  built  a  house  upon  his  lot  in  conformitT 
with  tha  existing  physical  grade  of  an  old  and  open  highway  can  reeorer 
damages  from  a  city  for  depreciation  in  the  value  of  the  property,  eaosed 
by  dianging  the  existing  physical  elevation  of  the  highway  in  front  of  tiis 
lot  to  conform  to  a  plan  or  regulation  legally  confirmed  after  the  build- 
ing of  the  house,  such  plan  being  the  first  regulation  of  grade,  and  dir- 
fering  from  the  existing  physical  elevation  of  the  old  highway  in  itoal 
of  the  lot.  * 

E.  S,  Miller  and  Charles  B,  Mcyfinhaely  assistant  city  aottci- 
tors,  and  Charles  F.  Warioicky  city  solicitor j  for  the  appellant 

Thomas  Learning  and  Henry  C  Terry,  for  the  appellee. 

Sterrktt,  J.     For  many  years  prior  to  coramencement 
of  this  suit,  plaintiff  owned  a  house  and  lot  fronting  on  Haines 
Street,  between  Stenton  Avenue  and  Limekiln  Pike,  now  in 
the  twenty-second  ward  of  Philadelphia.     Prior  to  1761,  what 
ifl  now  Haines  Street  was  an  old  road.     In  that  year  a  jury  of 
view,  appointed  by  the  court  of  quarter  sessions,  reported  said 
road,  with  courses,  etc.,  but  without  any  fixed  grade,  as  a 
public  highway,  and  in  September  of  same  year   their  re- 
port was  duly  confirmed   by  said  court.     Subsequently,  the 
natural  surface  of  the  land  on  which  the  road  was  located 
was  somewhat  changed,  and  the  grade  of  the  road  thereby 
improved.     As  a  public  highway,  this  road  has  been  contin- 
uously traveled  ever  since,  and,  from  time  to  time,  detached 
dwellings,  fronting  upon  it,  have  been  erected.     Meanwhile, 
the  territory,  on  part  of  which  the  road  was  located,  was  ab- 
sorbed by  the  city,  and  is  now  part  of  said  ward.     In  1871, 
more  than  a  century  after  said  road  was  recorded  as  a  public 
highway,  a  plan  of  that  section  of  the  city  embracing  that  part 
of  said  road  now  called  Haines  Street,  on  which  plaintiff's  prop- 
erty is  located,  was  presented  and  confirmed.     By  that  plan« 
a  grade  of  the  street,  differing  materially  from  the  traveled 
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^rade«  was  prescribed.  This  firstrestablished  paper  grade 
oalled  for  raising  Haines  Street,  opposite  plaintiff's  house, 
iwliich  was  erected  before  said  plan  was  confirmed. 

In  1888,  Haines  Street  was  physically  graded  so  as  to  con- 
form to  the  grade  established,  as  aforesaid,  in  1871.     By  that 
act  of  the  city  the  street  opposite  plaintiff's  house  was  so 
raised  as  to  leave  his  house  considerably  below  the  changed 
surface  of  the  street     For  the  injury  thus  sustained  by  plain- 
tifif  this  suit  was  brought,  and  a  verdict  rendered  in  his  favor 
for  $240,  subject  to  the  opinion  of  the  court  below  on  the  fol- 
lowing question  of  law  reserved:  "Whether  a  plaintiff  who 
has  built  a  house  upon  his  lot  in  conformity  with  the  existing 
physical  grade  of  an  old  and  open  public  highway  can  re- 
cover damages  from  the  city  of  Philadelphia  for  depreciation 
in  the  value  of  the  property,  occasioned  by  changing  the  de 
facto  physical  elevation  of  the  highway  in  front  of  the  lot  to 
conform  to  a  plan  regulation  legally  confirmed  after  the  build- 
ing of  the  house,  said  plan  being  the  first  regulation  of  grade, 
and  differing  from  the  de  facto  physical  elevation  of  the  old 
highway  in  front  of  the  lot." 

Defendant's  motion  for  judgment  in  its  favor,  non  ohHanU 
veredicto^  was  afterwards  denied,  and  judgment  for  plaintiff 
was  entered  on  the  verdict  The  sole  question  presented  by 
the  two  specifications  is,  whether  the  court  erred  in  denying 
defendant's  motion,  and  entering  judgment  for  plaintiff. 

On  the  trial  the  evidence  was  directed  to  the  difference  in 
the  value  of  plaintiff's  property  before  and  after  the  raising 
of  the  natural  grade,  as  affected  by  that  act  It  was  also 
agreed  that  no  objection  based  on  the  form  of  action  should 
be  made.  The  only  question  before  us,  therefore,  is  that  pre- 
sented by  the  action  of  the  court  in  entering  judgment  for  the 
plaintiff  on  the  verdict,  etc.,  as  above  stated. 

If  any  regard  is  to  be  had  for  the  constitutional  mandate 
that  **  municipal  and  other  corporations  •  •  •  •  shall  make 
just  compensation  for  property  taken,  injured,  or  destroyed  by 
the  construction  or  enlargement  of  their  works,  highways,  or 
improvements,"  we  are  at  a  loss  to  see  how  the  learned  judge 
could  do  otherwise  than  decide  the  reserved  question  as  he 
did.  Nobody  conversant  with  the  hidtory  of  the  constitu- 
tional provision  above  quoted  can  entertain  any  doubt  that  it 
was  intended  to  provide,  inter  aliaj  for  the  class  of  cases  of 
which  (yConnor  v.  Pittsburghf  18  Pa.  St  187,  is  a  oonspicuona 
example.    It  has  uniformly  been  so  regarded  from  tb«  date 
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of  Ht  adoption  until  the  preBont  time.  It  is  a  fact,  oonclo- 
sively  established  by  the  verdict,  that,  as  a  direct  consequence 
of  the  elevation  of  grade  immediately  in  front  of  plaintiff's 
property,  its  market  value  was  lessened  at  least  to  the  extent 
of  1240;  but  it  is  gravely  suggested  that  ^'  such  a  damnum  is 
not  necessarily  an  injuria"  and  hence  plaintiff  is  remediless. 
That  principle  has  no  application  to  the  class  of  cases  to 
which  this  belongs.  To  hold  that  it  has  would  defeat  one 
of  the  objects  of  the  oonstiiutional  mandate  in  question,  and 
virtually  overrule  several  well-considered  cases.  We  do  not 
propose  to  do  either.  In  New  Brighton  Borough  v.  UniUd 
PreibyUrian  Churchy  96  Pa.  St  831,  it  was  contended  that  in- 
asmuch as  the  proprietor  of  a  borough  had  laid  it  out  into  lots 
and  streets,  and  the  borough  had  never  fixed  the  grade  of  a  par- 
ticular street^  it  was  not  liable  for  damages  for  gradiug  it  the 
first  time;  but  it  was  held  that^  under  the  ccHistitutional  pro- 
vision [above  quoted,  eto.,  owners  of  lots  are  to  be  compensated 
for  damages  resulting  from  changing  the  grade  of  a  street,  and 
that  a  change  from  the  natural  grade  was  such  a  change  as 
entitled  them  to  damages,  if  any  w^e  sustained  thereby. 

Again^  in  New  Brighton  Borough  y.  Peireol^  107  Pa.  St.  280, 
tbe  claim  was  by  a  lot-owner  for  a  secoiui  change  of  grade 
after  he  purchased  the  lot  This  court,  holding  that  he  was 
entitled  to  recover,  said:  **Tbe  claim  now  is  for  change  of 
grade,  made  since  defendant  in  error  purchased,  and  for  dam- 
ages sustaioed  by  work  done  sines  the  adoption  of  the  consti- 
tution." 

In  0§d4n  V.  Philadelphia,  148  Pa.  St  480,  the  olaim  was  for 
damages  caused  by  grading  North  Street  After  stating  the 
undisputed  facts  were  ^'  that  the  first  grade  •  •  .  .  was  estab- 
lished on  the  city  plan  in  1871,  but  nothing  was  done  on  the 
ground  until  1887,"  our  brother  Mitchell  says:  ^  For  tbe  es- 
tablishment of  the  grade  of  1871  there  was  no  right  of  action: 
(yConnm-  V.  PitUhurgh,  18  Pa.  St  187;  Philadelphia  v.  Wrighi, 
100  Pa.  St  236.  Therefore  the  statute  of  limitation  could  not 
begin  to  run  from  that  date.  But  the  constitution  of  1874 
(art  16,  sec.  8)  gave  a  right  to  owners  to  haye  compensation 
for  property  injured,  as  well  as  for  property  taken  by  munici- 
pal and  other  corporations  in  the  construction  or  enlargement 
of  their  works.  The  right  of  action  which  this  section  gives  is 
clearly  for  the  actual  establishment  of  the  grade  on  the  land. 
The  general  rule  is,  that  the  cause  of  action  arises  when  the 
injury  is  complete,  and-  this  has  been  uniformlj  applied,  to 
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lie  taking  of  the  property  for  public  use,  from  the  case  of 
Schuylkill  Nnv,  Co.  v.  Thohurn,  7  Serg.  <&  R.  411,  down  to  the 
present  dny,  etc.  ....  There  is  nothing  in  the  constitutional 
provision  which  indicates  an  intent  to  depart  from  the  gen- 
eral rule  under  which,  in  the  present  case,  the  cause  of  action 
could  not  arise  until  the  actual  cutting  down  of  the  ground 
in  1887." 

Jones  V.  Borough  of  Bangor^  144  Pa.  St.  638,  is  to  the  same 
effect.     Id  that  case  our  brother  McColiuin,  speaking  for  the 
<M>urt,   said:    ** Injuries  to  abutting  property,   caused   by  a 
change  of  grade,  an  alteration  or  enlargement  of  the  street, 
do  not  necessarily  result  from  the  opening  of  it  to  public  travel. 
It  is  true  that  in  a  proceeding  to  recover  damages  caused  by 
the  opening  and  grading  of  a  street  the  party  must  submit 
his  whol«  claim,  embracing  consequential  as  well  as  direct 
injuries,  but,  'where  the  grading  occurs  as  a  separate  act  of 
the  public  authorities,  and  so  long  after  the  opening  of  the 
Btreet  that  the  assessment  of  damages  at  the  time  of  the  ap- 
propriation cannot  include  those  resulting  from  the  grading, 
the  latter  may  be  ascertained  by  a  second  view':  PuBeyy,  Al- 
legheny City,  98  Pa.  St.  522." 

We  have  no  doubt  that  the  plaintiff's  case  was  clearly 
within  the  constitutional  mandate,  and  hence  there  was  no 
error  in  entering  judgment  in  his  favor  for  the  amount  of  dao»- 
ages  found  by  the  verdict  of  the  jury. 
Judgment  affirmed. 

BtraeU,  Obaava  of  Qrads,  Xaablllty  of  OltiM  tor.* 

OwHwow  Inw  Dodrimu  —  Numeraas  daobioo*  of  the  oourta  of  latl  roaort 

la  aortof  tiM  statM  Iiato  abaolately  aettlad  the  doctrioo  that  manioipal  oor* 

yonitiM%  ftdiiig  voder  oothorifey  eoaferred  upon  them  by  the  legUlatore  to 

gi«4e  and  to  ehenge  the  eeiabliahed  grade  or  level  of  their  ttreeti^  inoor  no 

eommen-Uw  or  implied  liability,  though  the  ezeroiee  of  the  power  may  be 

lajirioBS  to  adjeaoMig  property  oimen.    A  maaioipal  corporation  it  aot 

liaUe  for  eeoeeqaeittial  dainagee  to  abatting  laad-ownen^  arising  from 

grading  or  changing  the  grede  of  its  streets^  provided  that  in  so  doing  it 

keeps  within  the  limits  of  the  street^  and  does  not  trespass  npon  or  invade 

prif ats  prsperty,  and  ezeroiBes  reasonable  care  and  skill  in  the  performance 

of  the  werk  resolved  npoo»  unless  there  is  some  provision  in  the  state  consfci- 

tetioii,  in  the  city  charter,  or  in  some  statute  creating  such  liability.     This 

is  «H  ilthongh  the  street  is  depressed  or  raised  below  or  above  the  abntting 

property,  in  oonforming  it  to  the  grade  line,  so  as  to  cnt  off  or  render  diffi. 

•sit  tiis  access  to  the  adjoining  property  from  the  street^  or  to  the  street 


*SirSBnilCB  TO  MOnOOEAPHlC  nOTBS. 

Miniclpal  corporations,  liability  of,  for  gradiDg  or  legiading  etreeti;  7  Am.  Bepb 
M;  aim.  Dee.  721, 729;  4  Am.  St  Bepi  401. 
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from  iiiicli  property,  and  although  the  grade  of  th«  street  baa  lieen  before 
eetablishcd,  and  buildings  have  been  erected  and  iuiiiroveinenta  made  on  the 
abntting  property  with  refereuoe  to  such  established  grade:  Note  to  Sktekjf 
V.  Kansas  Cify  Cable  /?V  ^o-»  4  Am.  St.  Rep.  401,  citing  many  caaea.  This 
rule  does  not  apply  to  those  changes  in  the  grade  of  a  street  by  which  the 
flow  of  a  natnral  watercour^  is  obstructed  or  accelerntod,  to  the  injury  of  a 
lot-owner,  uor  to  any  scheme  or  plan  by  which  surface  waters  are  concen- 
trated and  thrown  upon  a  lot  in  greatly  increased  quantities:  Seo  auU,  pp. 
390-395. 

LiaftUUy  nnder  ConstiluUonal  ProMon*m  —  It  is  also  well  settled   that, 
under  a  constitutional  provision  guaranteeing  that  private  property  shall  not 
be  *'  taken  "  for  a  public  use  without  compensation,  a  city  is  not  liable  for 
consequential  damages  caused  by  an  authorized  change  in  the  grade  of  a  pub- 
lic street,  when  private  property  is  not  actually  encroached  upon,  although  it 
may  be  injured  in  its  use:  Northern  Transp,  Oo.  v.  Chicago,  99  U.  S.  635; 
CHy  qf  Kokomo  ▼.  Maluui,  100  Ind.  242;  Smith  v.  City  of  Euu  CLiire,  78  Wia 
457.     In  the  case  last  cited,  Lyon,  J.,  in  delivering  the  opinion  of  the  court, 
said:  "  Perhaps  no  rule  of  law  is  more  completely  settled  than  is  the  rule  that 
if  consequential  damages  result  to  property  owners  fi-om  raising  or  lowering 
the  grade  of  a  street  by  a  municipality,  it  is  not  a  taking  of  private  property 
fur  public  use  within  the  meaning  of  the  constitution;  and  that  if  the  niooi- 
cipality  act  under  authority  of  law  in  making  the  change  of  grade,  and  with 
due  care,  it  is  not  liable  for  such  damages,  unless  made  so  by  some  statute  or 
constitutional  provision.'*    So  long  as  there  is  no  application  of  a  street  to 
purposes  other  than  those  of  a  highway,  and  no  diversion  of  it  from  street 
purposes,  any  changes  of  grade  made  lawfully  and  in  good  faith  for  the  ben- 
efit of  the  public  in  using  the  street  as  a  street,  and  not  made  maliciously, 
or  for  the  purpose  of  doing  injury  to  the  abutter,  are  not  within  the  consti- 
tutional prohibition  against  taking  private  property  without  compensation, 
nor  the  hasis  for  an  action  for  consequential  damages.     A  trespass  upon  or 
physical  invasion  of  property  adjoining  the  street  is  necessary  to  bring  mu- 
nicipal authorities,  when  grading  streets,  within  such  constitutional  prohibi- 
tion; and  the  original  and  all  subsequent  purchasers  of  property  abutting  on 
a  street  take  with  an  implied  understanding  that  the  public  shall  have  the 
right  to  improve  or  alter  the  street  for  street  purposes,  and  that  they  can 
sustain  no  claim  for  damages  resulting  to  their  property  for  the  impairment 
or  destruction  of  their  incidental  rights  of  ingress  and  egress,  or  of  light  and 
air,  as  a  mere  consequence  from  the  use  or  improvement  of  the  street  as  a 
highway:  Selden  v.  CUy  qf  JacksoniilU,  28  FU.  658;  29  Am.  St.  Rep.  278,  and 
note  298. 

As  an  instance  of  such  an  invasion  of  private  property  as  will  entitle  the 
adjoining  lot-owner  to  damages  for  a  taking  under  such  constitutional  pro- 
rision  may  be  given  the  well-cunsiderod  case  of  VanderUp  ▼•  City  q/*  Cfrand 
Bapids,  73  Mich.  622,  16  Am.  St  Rep.  697,  deciding  that  when  a  city,  in 
gradins;  a  street,  raises  an  embankment  upon  nearly  thirty-five  feet  of  the 
entire  frontage  of  an  abntting  lot,  thereby  burying  a  portion  of  the  dwelling- 
house  and  barn  of  the  owner,  this  is  as  much  a  taking  as  to  that  part  of  the  loi 
covered  by  the  embankment  as  though  the  owner  had  been  ejected  by  Any 
other. means,  and  is  plainly  within  the  inhibition  of  the  constitution.  The 
question  under  consideration  is  thoroughly  discussed  in  the  above  case,  and 
the  note  thereto,  16  Am.  St  Rep.  610-614.  To  the  saoM  «flsetk  nnder  a  some- 
what similar  stata  of  faots^  is  the  case  of  Oray  t.  Moift^  ^  KmooBvilk^  81 
TWnn.  99. 
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ConstUuHonal  Pixtvisions  at/oijuU  Damcujmg  Property.  —  The  coustitnfcions  of 
many  of  the  states  now  contain  a  provision  that  private  property  shall  not  bo 
'taken  or  ''damaged"  for  a  pnblio  use  without  just  compensation.    The  inaer* 
'tion  of  this  word  "damaged"  has  effected  a  material  change  ii|  the  law  regard- 
ing the  liability  incurred  by  municipal  corporations  in  grading  or  changing  the 
f^ade  of  their  streets  under  lawful  anthority  conferred  upon  them  by  their 
mot  of  incorporation,  and  it  is  this  branch  of  the  subject  that  will  receive 
special  consideration  in  this  note.     In  the  states  where  this  special  cons ti to* 
tional  provision  exists,  the  courts  have  been  unanimous  in  holding  that  al- 
though prior  to  its  enactment  a  municipal  corporation  was  under  no  liability 
~to  an  adjoining  land-owner  for  any  damages  sustained  by  him  from  the  ao- 
^on  of  the  city  in  grading  or  changing  the  grade  of  its  streets  unless  his 
property  was  actually  invaded,  yet  under  such  constitutional  provision  a  city 
i^  liable  to  him  for  all  direct  and  consequential  damage  arising  from  its  action 
in  grading  or  changing  the  grade  of  its  streets^  nnless  he  is  compensated  an* 
der  the  power  of  eminent  domain  before  the  work  is  done,  or  unless  the  injury 
sustained  by  him  is  shared  by  the  public  in  general:  Heardon  v.  CUp  qfStm 
Francisco,  66  Gal.  492;  66  Am.  ftep.  109;  Johnwn  v.  City  ^f  Parheraburg,  16 
W.  Va.  402;  87  Am.  Rep^  779;  City  qfAtla^nta  v.  Green,  67  Ga.  886;  Blanek- 
ard  V.  City  qf  Kansaa,  16  Fed.  Rep.  444;  6  McCrary,  217;  McElroy  v.  KaiH^ 
mat  CUy,  21  Fed.  Rep.  257;  CUy  qf  Pekin  v.  Breretoti,  67  III  477;  16  Am. 
Bep.  G29;  City  qf  Bloomngton  v.  Brohaw,  Tl  lU.  194;  City  of  Elgin  v.  EaUm^ 
83  lU.  635;  25  Am.  Hep.  412;  SchalUr  v.  CUy  qf  Omaha,  23  Neb.  325;  Low 
▼.  CUy  qf  Omaha,  83  Neb.  587;   Werth  v.  CUy  qf  Springfield,  78  Mo.  107; 
Uouneholder  v.  City  of  Kansat,  88  Mo.  488;  City  Council  qf  Montgomery  r. 
Towusend,  80  Ala.  489;  60  Am.  Rep.  112;  84  Ala.  478;  Puaey  v.  CUy  qfAUb^ 
gheny,  98  Pa.  St  522;  Pennsylvania  R,  R.  Co,  v.  Marchant,  119  Pa.  St.  1^\% 
4  Ain.  St.  Rep.  659;  Sheehy  v.  Kansas  CUy  etc  B'y  Co.,  94  Mo.  574;  4  Am. 
8t.  Rep.  396.     This  rule  has  been  sustained  by  the  supreme  court  of  the 
United  States  in  the  case  of  Cldcago  T.  Taylor,  125  U.  S.  161,  where  the  court 
reached  the  conclusion  that  under  a  constitutional  provision  that  private 
property  shall  not  be  taken  or  damaged  for  public  use  without  Just  compen* 
sation,  a  recovery  may  be  had  in  all  cases  where  private  property  has  sue* 
tained  a  substantial  injury  from  grading  or  changing  the  grade  of  a  street  by  - 
m  city,  whether  such  damages  are  direct  or  consequential  in  their  nature;  and 
when  property  is  damaged  by  establishing  the  grade  of  a  street,  Or  by  lowering 
or  raising  the  grade  of  a  street  previously  established,  it  is  damaged  for  the 
public  use  within  the  meaning  of  such  a  constitutional  provision:  Werth  v.  CUiy 
qfSpring/Uld,  78  Mo.  107;  McElroy  v.  Kansas  CUy,  21  Fed.  Rep.  257. 

In  Reardon  v.  City  of  San  Francisco,  66  Cal.  492,  56  Am.  Rep.  109,  the  court 
said:  *'  But  the  contention  is  also  put  forth  by  the  plaintiffs  that  the  constitu- 
tion comes  to  their  relief,  and  that  they  are  entitled  to  recover,  by  virtue  of  the 
provision  of  the  organic  law  of  the  state,  which  prescribes  as  a  paramount  rule 
that  'private  property  shall  not  be  taken  or  damaged  for  public  use  without 
just  compensation  having  been  first  made  or  paid  into  court  for  the  owner  *t 
Cal.  Const.,  art  1,  sec.  14.  It  is  well  known  that  the  clause  as  to  the  proteo* 
tioD  of  private  property  against  an  appropriation  for  public  use  was  changed  by 
the  constitution  adopted  in  1879,  and  is  no  longer  as  it  was  under  the  former 
constitution:  '  nor  shall  private  property  be  taken  for  public  use  without  JnsI 
compensation':  Oal.  Const.  1849,  art  1,  sec.  8.  The  words  above  quoted 
•how  some  of  the  changes  —  indeed,  all  of  them  —  that  require  notioe  here. 
As  the  clause  now  stands,  private  property  cannot  be  damaged  for  pubUanse 
without  jttst  eompensation  having  been  first  nuule  or  paid  m  prescribed*    Ave 
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the  plain tiflb,  then,  entitled  to  recover  of  defendant  under  tlib  eonstitetiaHl 
gnarauty  against  damage?  ThU  question  is  new  in  thia  courts  this  baag  Us 
first  caase  coming  before  it  since  the  adoption  of  the  present  eosstttabsi, 
requiring  the  decision  of  thia  question.  To  what  kind  of  damage  dees  tti 
word  'damag^' refehf  We  think  it  refers  to  sonu  ling  more  th«Bad> 
reot  or  immediate  damage  to  private  property,  such  as  its  inraaioa  or  ^pcuft- 
tion.  There  is  no  reason  why  this  word  should  be  oonstraed  in  any  od» 
than  its  ordinary  and  popular  sense.  It  embraces  more  than  the  taking.  Bit 
did  not  refer  to  more  than  the  damage  above  mentioned,  the  word  '  damsfed,' 
in  the  clause  relied  on,  would  be  superfluous.  ....  We  are  of  opinioe  thsl 
the  right  assured  to  the  owner  by  this  provision  of  the  oonstitutioa  b  sat 
restricted  to  the  case  where  he  is  entitled  to  recover  as  for  a  tort  at  eonBOS 
law.  If  he  is  consequently  damac^ed  by  the  work  done,  whether  it  is  doss 
carefully  and  with  skill  or  not»  he  is  still  entitled  to  compensation  for 
damage  under  this  provision.  This  provision  was  intended  to  assure 
pensation  to  the  owner,  as  well  where  the  damage  is  directly  inflicted,  m 
inflicted  by  want  of  care  and  skill,  as  where  the  damages  are  oonaequeatis^ 

and  for  which  damages  he  had  no  right  of  recovery  at  the  common  law 

We  cannot  think  that  the  convention  inserting  in  the  constitution  of  this  stili 
the  word  '  damaged/  in  the  connection  in  which  it  is  found,  and  the  peopb 
in  ratifying  the  work  of  the  convention,  intended  to  limit  the  effset  of  tfiis 
word  to  cases  where  the  party  injured  already  had  a  remedy  to  reoorer  eo^ 
pensation.  They  engaged  in  no  such  empty  and  vain  work.  It  waB  intsodsd 
to  give  a  remedy,  as  well  where  one  existed  before  as  where  it  did  not;  t> 
superadd  to  the  guaranty  found  in  the  former  constitution  of  this  state,  sad 
In  nearly  all  of  the  other  states,  a  guaranty  against  damage  where  none  pre* 
viously  existed.  The  provision  includes  damage  to  private  pr^psFty,  in^lol- 
ing  land,  and  whatever  is  attached  to  it.  If  land  and  buildings  on  it^  or 
either,  are  damaged,  this  provision  requires  it  to  be  compensated.'* 

In  the  case  of  Johnaon  v.  City  qf  Parkeraburg,  16  W.  Va.  402,  37  Am.  Rtp^ 
779,  the  court  said:  "When  the  words  *or  damaged'  were  incorporated  ioto 
the  constitution  of  West  Virginia,  in  addition  to  the  wonls  'private  property 
shall  not  be  taken,'  the  effect  was  as  efifectually  to  protect  private  property 
from  being  dainngcvl  for  public  use  without  just  compensation  as  to  prevent  it 
from  being  takeu  for  the  same  purpose  without  just  compensation.  The  eflfeet 
of  this  is  to  declare  that  a  man's  property  rights  shall  not  be  invaded  for  pub- 
lic use  unless  he  receives  just  compensation,  and  that  his  right  of  property 
shall  not  be  invaded  by  a  damage  inflicted  upon  it,  though  the  property  is 
not  taken,  as  well  as  that  coi-pM  of  the  property  itself  shall  be  protected  from 

such  invasion A  municipal  corporation  makes  a  change  in  the  grade 

of  a  principal  street.  One  man  owns  a  beautiful  mansion  on  the  snmmit  qf 
the  hill.  A  change  in  the  grade  would  be  a  great  benefit  to  the  whole  city, 
and  particularly  to  the  owners  of  lots  on  said  street,  who  have  not  yet  built 
thereon;  the  council  of  the  city  deternnne  to  make  the  change;  a  cut  up  to 
the  very  line  of  the  man's  lot  on  the  summit  of  the  hill  is  made  fifteen  feet 
deep;  everybody  in  the  city  except  that  mauls  benefit-jd,  but  his  property  is 
ruined;  he  cannot  use  it  a.^  it  is,  and  if  it  were  practicable  to  lower  his  brick 
mansion,  it  would  cost  liini  more  than  it  is  worth.  The  common  law  says  bs 
is  without  remely.  His  property  was  not  'taken'  for  a  public  use;  bat 
was  it  not  "damaged"  for  public  use?  and  is  not  the  injury  the  same  is 
character,  if  not  in  extent,  as  if  it  had  been  actually  taken?  Why  should 
one  man  sufifer  all  the  loss  for  the  benefit  of  the  public?  If  the  change  was 
necessary  for  the  public  good,  does  not  justice  require  that  the  pnblic^  for 
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irViose  f;ood  it  was  made,  Bbonld  pay  for  the  damage  occasioned  by  it?    This 
Tile  pnts  all  the  citizens  upon  an  equality;  the  common-law  rule  makes  the 
>ne  snfftsr  for  the  many.     It  was  to  prevent  this  manifest  injustice  that  this 
sectioQ  "was  iti^erted  in  the  constitution  and  adopted  by  the  people.     It  is 
Blear,  tlien,  that  if  a  municipal  corporation,  in  changing  the  grade  by  raising 
or  depressing  its  streets,  permanently  damages  the  private  property  of  an 
indivitlual  without  acquiring  the  right  to  do  so^  and,  if  demanded,  by  paying 
juat  comppiisfttion  therefor,  it  violates  this  provision  of  the  constitution 
Mrhtch  declares  that  private  property  shall  not  be  taken*  or  damaged  for  a 
public  use  withouc  just  compensation."    In  the  case  of  CUy  of  Aikinta  t. 
Cti'cen^  67  6a.  386,  it  was  contended  that  such  a  provision  in  the  state  con- 
Btitufcion  was  not  intended  to  change  the  rule  so  well  established  and  long 
raoognized  by  the  courts,  that  in  improving  its  streets  by  raising  or  lowering 
the  grade,  a  city  would  not  be  liable  to  lot-owners  bounding  thereon  for  con* 
•equetitial  damages  resulting  therefrom,  and  the  court  said:   "The  duty 
devolves  apon  this  oourt,  then,  to  construe,  for  the  first  time,  this  clause  in 
the  bill  of  rights.     In  previous  constitutions,  the  words  varied  from  the 
present.    *  Private  property  shall  not  be  taken  for  public  nse  without  just 
compensation,*  were  the  words  ordinarily  need.     But,  under  the  constitution 
oC  1877,  farther  protection  is  sought  to  be  g^ven  to  the  property  of  the  oiti* 
sen;  and  now  ' it  shall  not  be  taken  or  damaged'  for  public  nse  without  just 
compensation.     The  article  does  not  define  whether  the  damage  shall  be 
immediate  and  direct,  or  consequential.    Any  damage  to  property  for  publie ' 
use  must  receive  its  compensation.   It  may  be,  and  will  no  doubt  often  occur, 
that  the  consequential  damage  may  impose  a  more  serious  loss  upon  the 
owner  than  a  temporary  spoliation  or  invasion  of  the  property.     We  must 
presume  the  convention  intended  any  damage,  whether  direct  or  oonsequen* 
tial,  done  to  property  for  public  use  must  be  compensated  for.     Now,  this 
was  private  property,  and  the  improvement  of  the  street  was  being  made  for 
public  use;  and  if  the  property  was  damaged  thereby,  why  should  not  this 
plaintiff  below  lie  entitled  to  just  compensation  for  such  damages?   We  think, 
therefore,  that  the  court  did  not  err  in  instructing  the  jury  that  the  former 
rule  of  law  which  once  obtained  was  altered  and  changed  by  the  clause  ia 
the  bill  of  rights,  heretofore  cited,  in  the  constitution  of  1877."   So  in  Blanch* 
ard  v.  CUy  qf  Kanmu,  16  Fed.  Rep.  444,  6  MoGrary,  217,  Mr.  Justice  Miller 
said:  **In  the  case  before  us,  the  property  is  injured;  the  damages  were  not 
ascertained,  paid  into  court,  nor  paid  to  the  party;  no  agreement  was  made 
with  the  party,  but  the  city  went  on,  as  I  understand  the  complaint^  to  do 
the  work  and  inflict  the  damage,  and  has  never  taken  any  steps  vnder  any 
law,  natural  or  divine,  coostitutional  or  nnconstitntional,  to  make  compen- 
sation.   It  results,  then,  that  since  the  positive  declaration  of  the  constitu- 
tion i%  that  private  property  shall  not  be  taken  or  damaged  for  public  nse 
withoat  just  compensation,  that  it  is  bound  in  some  way  to  make  that  just 
sompensation,  and  that  the  law  will  compel  it  to  do  it." 

In  CUyqfPekiny.  Brereton,  67  111.  477,  16  Am.  Rep.  629,  the  court  reached 
the  conclusion  "  that  although  a  city  has  power  and  authority  to  elevate  or 
depress  the  grade  of  its  streets  as  it  may  deem  proper,  yet  if,  in  so  doing,  it 
inflicts  an  injury  upon  a  lot-owner  peculiar  to  him  alone,  it  cannot  be  ex- 
empted from  liability;  and  should  it  become  necessary  for  the  interests  of  the 
public,  in  the  process  of  grading  the  streets,  that  the  lot  of  an  individual  shall 
be  rendered  unfit  for  occupancy,  wholly  or  in  part^  the  publie  mast  pay  for 
it  to  the  extent  to  which  it  deprives  the  owner  of  its  legitimate  ase.**  The 
above  case  was  followed  and  approved  in  CUp  qf  Elgin  v.  Bakm^  83  IlL  036; 
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25  Am.  Rep.  412;  Cttp  ^  Skawneeiown  ▼.  Mason,  82  DL  337;  25  Am.  Repw 
321 ;  Rpjney  v.  CUy  of  OUeago,  102  UL  64. 

What  CountUuten  **  Damage,**  —  To  entitle  a  property  owoer  to  raooTer  con- 
sequential daina^es  for  establishing  or  changing  the  grade  of  the  street  md- 
joiuing  him,  when  there  h.'vs  been  no  actual  invasion  of  his  property,  and  he 
relies  npon  the  constitutional  provision  that  private  property  shall  not  be  taken 
or  damaged  for  a  public  use  without  compensation,  he  must  show  a  special 
injury  received,  over  and  above  that  received  by  the  public  in  general:  Rear' 
don  V.  City  of  San^PrancUco^  66  Cal.  492;  56  Am.  Rep.  109;  CUy  qf  Ptkin  ▼. 
Brcrfion,  67  III.  477;  16  Am.  Rep.  629;  Bigney  v.  City  of  ClOcago,  102  III.  &i; 
Cify  Council  qf  Montgomery  v.  Toumsend,  80  Ala.  489;  60  Am.  Rep.  112;  84 
Ala.  478.    The  remedy  provided  by  such  constitutional  provision  has  eola- 
tion to  injuries  which,  though  popularly  termed  consequential,  are  yet  to  be 
understood  as  conlined  to  such  injuries  to  property  as  are  actual,  positive. 
and  visible,  the  natural  results  and  necessary  ends  of  the  original  eonstrao- 
tion  or  enlargements  of  its  street  grades  by  the  municipality,  and  of  such  certain 
cliaractor  that  compensation  may  be  ascertained  at  the  time  the  improvementa 
are  being  made  and  paid  for  in  advance,  as  provided  in  the  constitution;  P«jiii- 
tyhania  B.  B.  Co.  v.  Marchant,  119  Pa.  St.  641>  4  Am.  St  Rep.  669.     In  the 
case  of  City  Council  qf  Montgomery  v.  Townsend,  80  Ala.  489, 60  Am.  Rep.  1 12; 
the  court  said:  "  The  coutestation  arises  on  the  construction  of  the  clause  of 
the  constitution  requiring  municipal  corporations  to  make  just  compensation 
for  property  taken,  injured,  or  destroyed  for  public  use.  •  •  •  •  TTiia  manda- 
tory clause  1>eing  a  neve  provision,  an  extension  for  the  protection  of  prop- 
erty, introduced  into  a  revised  constitution,  should  be  liberally  construed  in 
favor  of  the  citizen,  and  so  as  to  secure  the  purposes  intended,  as  ascertained 
from  the  considerations  which  produced  ite  introduction.     It  operates  a  far- 
ther limitation  on  the  right  of  eminent  domain,  from  which  the  state  alone  is 
excepted,  and  esteblishes  a  new  rule,  supported  by  better  reason  and  founded 
in  equal  justice.     The  words  '  injured  and  destroyed '  were  not  used  in  vain 
and  without  meaning.     It  was  intended  that  they  should  have  effect;  and 
unless  they  operate  to  impose  a  liability  not  previously  existing,  they  are 
without  operation.    The  new  rule  proclaimed  by  the  constitution  imposes  a 
liability  for  private  property  injured  or  destroyed,  though  not  taken, — a 
liability  for  consequential  damages  from  which  municipal  corporations  were 
theretofore  exempt,     'i  his  con»truction  has  been  placed  on  a  corresponding 
clause  of  the  constitution  of  Pennsylvania  by  the  supreme  court  of  that  states 
of  which  ours  is  a  copy:  Beading  v.  AUhouH^  93  Pa.  St.  400.     A  material 
que-^tion  is,  In  what  cases  and  under  what  circumstances  does  the  eonstitn* 
tion  impose  the  new  and  additional  liability?   In  this  connection  our  oonsid* 
eration  has  been  cited  to  the  decisions  of  the  courte  of  several  of  the  states 
as  sustaining  plaintiff's  contention,  that  a  municipal  corporation  is  liable  for 
the  injury  done  to  an  abutting  lot  by  any  grading  of  an  established  street. 
By  these  decisions  it  is  substantially  held  that  the  recent  constitution  made 
no  difference  as  to  the  form  of  the  public  use,  and  that  an  abutter  is  entitled 
to  recover  the  consequential  damages  caused  to  his  property  by  raising  or 
loM'eiing  the  grade  of  a  street:  CUy  of  Elgin  v.  Kiton,  83  III.  635;  25  Am.  Rep. 
412;  Bcardon  v.  City  of  San  Francisco,  60  Cal.  492;  56  Am.  Rep.  109;  /Air- 
von  V.  Omaha,  17  Neb.  548;  52  Am.  Rep.  420;  Atlanta  v.  Oreen,  67  Ga.  386; 

Johnson  T.   Parkershurg,   16  W.  Va.  403;  37  Am.  Rep.  779 Having 

referenee  to  the  subject  with  which  the  constitution  w^  dealing,  there  are 
three  interpretations  open,  — to  restrict  the  construction  of  a  highway  to  ite 
primary  meaning,  excluding  subsequent  alterations;  or  to  extend  it^  and  in« 
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dade  all  alterations  without  reference  to  the  primary  eonstmotion;  or  only 
to  a  olaM  of  changes  which  may  be  regarded  as  separate  and  distinct  nses  of 
the  right  of  eminent  domain  as  distinKuished  from  the  first  taking  or  injury. 
We  think  that  the  last  meets  moet  fnlly  the  purpose  of  the  constitution. 
.  •  •  .  It  is  not  the  intent  and  operation  of  the  cunstitntion  to  infringe  the 
existing  rule  as  to  the  liability  of  the  city  for  grading,  altering,  or  impro^ng 
the  streets,  further  than  is  essential  to  the  protection  of  private  property 
and  the  equal  distribution  of  the  puMic  burdens.  Where  land  has  been  cfedi« 
cated  to  the  public  for  use  as  a  street,  the  rule  as  to  the  liability  of  the 
innnicipality  for  subsequent  alterations  is  the  sime,  under  the  constitution, 
as  if  the  land  had  l>een  condemned  under  the  right  of  eminent  domain.  In 
case  of  condemnation,  the  constitution  does  not  operate  to  so  restrain  the 
power  of  municipal  corporations  over  the  streets  as  to  subject  them  on  each 
•ncceasire  alteration  and  improvement  to  liability  for  damages,  when  the 
same  could  legally  and  should  have  been  asseasod  on  the  first  taking  or  in- 
jury of  the  property.  A  double  liability  is  not  intended,  and  unless  all  ascer- 
tainable  damages  are,  or  presumed  to  be,  assessed  at  once,  the  corporation 
might  be  made  liable  to  a  double  recovery  for  the  same  injury.  This  rule 
exempts  fiom  liability  for  damages  arising  from  ordinary  and  reasonable 
ohanges  and  improvements  which  may  be  due  to  the  natural  formation  of 
the  surface,  or  to  the  increasing  wants  of  the  public,  which  injuries  were 
capable  of  being  foreseen  and  ascertained,  could,  and  ought  to  have  been, 
naturally  anticipated,  and  are  presumed  to  have  been  considered  and  included 
in  tlie  original  assessment  of  compensation.  Such  changes  or  improvements 
are  the  natnral  and  probable  consequences  of  the  use.i  and  purposes  for 
which  the  land  was  originally  taken,  and  compensation  then  awarded;  or 
in  case  of  dedication,  for  which  the  owner  received  consideration  in  the 
resultant  advantages:  Deliver  v.  Bayer,  7  Col.  113;  2  Am.  &  Eng.  Corp.  Gas. 
465;  London  etc  R^y  Co.  v.  Evans,  16  Beav.  322;  Lawrence  v.  Oreni  Northern 
R*p  Co.,  16  Q.  B.  643.  But  the  right  of  the  municipal  authorities  to 
change  the  gra<le  of  a  street,  or  alter  it  in  other  respects,  is  not  unlim- 
ited, nor  to  be  exercised  capriciously.  It  is  bounded  by  the  nature  of  the 
use  for  which  the  property  was  dedicated  or  condemned,  and  the  necessities 
of  a  safe  and  convenient  way,  having  reference  to  the  wants  of  the  commu- 
nity. To  limit  construction  of  its  highways,  as  employed  in  the  constitution, 
strictly  to  its  primary  signification  would  exclude  cases  which  come  within 
its  spirit,  and  defeat  the  particular  intent,  that  compensation  shall  be  made 
for  every  injury  to  private  property  for  public  use  in  the  form  specified,  — 
eases  which  came  within  the  mischief  and  the  constitutional  remedy.  The 
dividing  line  lies  between  what  is  necessary  to  safe  and  convenient  use  on  the 
ooe  hand,  and  what  is  in  excess  thereof,  and  not  essential  thereto,  or  mere 
ernamentations,  on  the  other.  Under  this  rule,  the  constitution  requires  com- 
pensation to  be  made  for  the  extraordinary  changes  which  may  not  be  due 
to  the  natural  f(»rmation  of  the  surface,  nor  to  the  mode  of  original  construc- 
tion as  then  deemed  sufficient  to  a  safe  and  convenient  way.  A  material 
change,  operating  injury  to  adjoining  premises,  occasioned  by  a  contingency 
which  could  not  have  been  reasonably  and  fairly  foreseen,  or  ma«le  merely 
because  the  corporate  authorities  may  judge  that  the  public  convenience 
would  be  increased  thereby,  or  the  general  appearance  of  the  street  improved, 
is  a  new  description  of  injury  in  the  enlarged  sense  of  the  constitution,  whioh 
easts  on  the  property  owner  an  additional  burden,  entitling  him  to  compen- 
sation. Injuries  by  the  construction  of  a  highway,  as  provided  for  in  the 
eenstitation,  include  those  injaries  prodnoed  by  alterations  which  oo«ld  not 
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25  Am.  Rep.  412;  Citp  qf  Skamneeiown  ▼.  Mamn^  S2  BL  337;  25  Abl  Bi^ 
321 ;  Rk)M^  V.  CVy  of  Chicago,  102  lU.  64. 

Wfuit  CouHituie*  **  Damage." — To  entitle  a  property  owner  to  roeorcr  ta^ 
Beqiieiitial  daina<;es  for  establishing  or  cbauging  the  grade  of  the  street  ad- 
joining him,  when  there  hrj  been  no  actual  invasion  of  his  property,  a&dbi 
rt;lie9  upon  the  constitutional  provision  that  private  property  shall  not  be  Ukea 
or  damaged  for  a  public  use  without  compensation,  he  mast  show  a  ^>edsi 
injnry  received,  over  and  above  that  received  by  the  pnblic  in  general:  fttar* 
don  V.  Cit!f  of  San^Fmitci^teo^  66  Gal.  492;  56  Am.  Rep.  109;  Ciiy  qf  Pthm  v. 
Brereton,  67  111.  477;  16  Am.  Rep.  629;  Rigney  v.  City  qf  Chicago,  102111.64: 
Cify  Council  qf  Monfgomery  v.  Towiuend,  80  Ala.  4S9;  60  Am.  Rep.  112;  84 
Ala.  478.     The  remedy  provided  by  soch  constitutional  provision  hasft-b* 
tiou  to  injuries  which,  though  popularly  termed  consequential,  are  yet  te  bt 
understood  as  coutiiied  to  such  injuries  to  property  as  are  actual,  podtive, 
and  visible,  the  natural  results  and  necessary  ends  of  the  original  ooostra^ 
tton  or  enlargements  of  its  street  grades  by  the  municipality,  and  of  such  eertun 
character  that  compensation  may  be  ascertained  at  the  time  the  improvements 
are  being  made  and  paid  for  in  advance,  as  provided  in  the  constitntion:  Paa- 
tyloania  R.  R.  Co,  t.  MarcJuint,  119  Pa.  St.  641>  4  Am.  Sk  Rep.  6S9.     In  the 
case  of  CUg  Council  qf  Montgomery  v.  I'oumsend,  80  Ala.  489,  60  Am.  Rep.  1  IS; 
the  court  said:  "  The  contestation  arises  on  the  construction  of  the  claose  of 
the  constitution  requiring  municipal  corporations  to  make  just  oompenaatMe 
for  property  taken,  injured,  or  destroyed  for  public  use.  •  •  •  •  TTiis  mamW 
tory  clause  being  a  new  provision,  an  extension  for  the  protection  of  prop- 
erty, introduced  into  a  revised  constitution,  should  be  liberally  oonstraed  in 
favor  of  the  citizen,  and  so  as  to  secnrethe  purposes  intended,  aa  ascertained 
from  the  considerations  which  produced  its  introdnction.     It  operates  a  fur- 
ther limitation  on  the  right  of  eminent  domain,  from  which  the  state  alone  is 
excepted,  and  establishes  a  new  rule,  supported  by  better  reason  and  founded 
in  equal  justice.     The  words  '  injured  and  destroyed '  were  not  used  in  vain 
and  without  meaning.     It  was  intended  that  they  should  have  effect;  aad 
unless  they  operate  to  impose  a  liability  not  previously  existing,  they  an 
without  operation.    The  new  rule  proclaimed  by  the  constitutiou  imposes  a 
liability  for  private  property  injured  or  destroyed,  though  not  taken,  — a 
liability  for  consequential  damages  from  which  municipal  corporations  wen 
theretofore  exempt.     '1  his  construction  has  been  placed  on  a  corresponding 
cliiuse  of  the  constitutiou  of  Pennsylvania  by  the  supreme  court  of  that  states 
of  which  ours  is  a  copy:  Reading  v.  AUhouse,  93  Pa.  St.  400.     A  material 
question  is.  In  what  cases  and  under  what  circumstances  does  the  eonsttfcifr* 
tion  impose  the  new  and  additional  liability  ?   In  this  connection  our  consid« 
eration  has  been  cited  to  the  decisions  of  the  courts  of  several  of  the  states 
as  sustaining  plaintiff's  contention,  that  a  municipal  corporation  is  liable  for 
the  injnry  done  to  an  abutting  lot  by  any  grading  of  an  established  street; 
By  these  decisions  it  is  substantially  held  that  the  recent  constitution  made 
no  difference  as  to  the  form  of  the  public  use,  and  that  an  abutter  is  entitled 
to  recover  the  consequential  damages  caused  to  his  property  by  raising  or 
lowering  the  grade  of  a  street:  Cily  of  Elgin  v.  E'Uon,  83  III.  635;  25  Am.  Rep. 
412;  Reunion  v.  Cift/ofSan  Frandico,  6(5  Cal.  492;  56  Am.  Rep.  109;  Hur- 
won  V.  Omaha,  17  Neb.  548;  52  Am.  Hep.  420;  Athtila  v.  Green,  67  6a.  386; 

Ji^hnson  ▼.  Parkershurg,   16  W.  Va.  403;  37  Am.  Rep.  779 Having 

reference  to  the  subject  with  which  the  constitution  wt^  dealing,  there  an 
three  interpretations  open,  — to  restrict  the  construction  of  a  highway  to  Iks 
primary  meaning,  excluding  subsequent  alterations;  or  to  extend  it^  and  in- 
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clnde  all  alterations  withoot  refereQce  to  the  primary  eonstmction;  or  only 
to  a  claM  of  ohanges  which  may  be  regarded  aa  separate  and  distinct  uses  of 
the  right  of  eminent  domain  as  distinKuished  from  the  first  taking  or  injury. 
Wo  think  that  the  last  meets  most  fnlly  the  purpose  of  the  constitution. 
.  •  •  •  It  is  not  the  intent  and  operation  of  the  constitution  to  infringe  the 
existing  rule  as  to  the  liability  of  the  city  for  grading,  altering,  or  improving 
the  streets,  further  than  is  essential  to  the  protection  of  private  property 
and  the  equal  distribution  of  the  puMio  burdens.  Where  land  has  been  dedU 
cated  to  the  public  for  use  as  a  street,  the  rule  as  to  the  liability  of  the 
municipality  for  subsequent  alterations  is  the  sime,  under  the  constitution, 
«s  if  the  land  had  l)een  condemned  under  the  right  of  eminent  domain.  In 
case  of  condemnation,  the  constitntion  does  not  operate  to  so  restrain  the 
power  of  municipal  corporations  over  the  streets  as  to  subject  them  on  each 
eaccessive  alteration  and  improvement  to  liability  for  damages,  when  the 
same  could  legally  and  should  have  been  assessod  on  the  first  taking  or  in- 
jury of  the  property.  A  double  liability  is  not  intended,  and  unless  all  ascer- 
tainable damages  are,  or  presumed  to  be,  assessed  at  once,  the  corporation 
might  be  made  liable  to  a  double  recovery  for  the  same  injury.  This  rule 
exempts  fiom  liability  for  damages  arising  from  ordinary  and  reasonable 
changes  and  improvements  which  may  be  due  to  the  natural  formation  of 
iho  surface,  or  to  the  increasing  wants  of  the  public,  which  injuries  were 
capable  of  being  foreseen  and  ascercained,  C(m1d,  and  ought  to  have  been, 
naturally  anticipated,  and  are  presumed  to  have  been  considered  and  included 
in  the  original  assessment  of  compensation.  Such  changes  or  improvements 
are  the  natural  and  probable  consequences  of  the  usei)  and  purposes  for 
which  the  land  was  originally  taken,  and  compensation  then  awarded;  or 
in  case  of  dedication,  for  which  the  owner  received  consideration  in  the 
resultant  advantages:  Denver  v.  Bayer,  7  Col.  113;  2  Am.  &  Eng.  Corp.  Cas. 
465;  London  etc.  K'y  Co,  v.  Evani,  16  Beav.  322;  Lnwrenee  r.  Oreai  Noiihem 
R'jf  Co.,  16  Q.  B.  643.  But  the  right  of  the  municipal  authorities  to 
change  the  grade  of  a  street,  or  alter  it  in  other  respects,  is  not  unlim- 
ited, nor  to  be  exercised  capriciously.  It  is  bounded  by  the  nature  of  the 
nse  for  which  the  property  was  dedicated  or  condemned,  and  the  necessities 
of  a  safe  and  convenient  way,  having  reference  to  the  wants  of  the  commu- 
nity. To  limit  construction  of  its  highways,  as  employed  in  the  constitution, 
strictly  to  its  primary  signification  would  exclude  cases  which  come  within 
its  spirit,  and  defeat  the  particular  intent,  that  compensation  shall  be  made 
for  every  injury  to  private  property  for  public  use  in  the  form  specified,  — 
oases  which  came  within  the  mischief  and  the  constitutional  remedy.  The 
dividing  line  lies  between  what  is  necessary  to  safe  and  convenient  use  on  the 
one  hand,  and  what  is  in  excess  thereof,  and  not  essential  thereto,  or  mere 
•mamentations,  on  the  other.  Under  this  rule,  the  constitution  requires  com- 
pensation to  be  made  for  the  extraordinary  changes  which  may  not  be  due 
to  the  natural  formation  of  the  surface,  nor  to  the  mode  of  original  construc- 
tion as  then  deemed  sufficient  to  a  safe  and  convenient  way.  A  material 
change,  operating  injury  to  adjoining  premises,  occasioned  by  a  contingency 
which  oould  not  have  been  reasonably  and  fairly  foreseen,  or  made  merely 
because  the  corporate  authorities  may  judge  that  the  public  convenience 
would  be  increased  thereby,  or  the  general  appearance  of  the  street  improved, 
IS  a  new  description  of  injury  in  the  enlarged  sense  of  the  constitntion,  whioh 
easts  on  the  property  owner  an  additional  burden,  entitling  him  to  compen- 
sation. Injuries  by  the  construction  of  a  highway,  as  provided  for  in  the 
•onstitatien,  include  those  injaries  prodnoed  by  alterations  whioh  oonld  not 
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haTO  been  naturally  and  reasonably  anticipated,  and  damngnn  for  vU^ 
eonld  not  have  been  legally  awarded  in  the  preliminary  aaaeasmenl  if  tka 
land  ia  oondemned,  or  if  dedicated,  which  the  owner  would  not  be  cttoppeJ 
to  claim.  This  construction  efifectuates  the  cardinal  purposes  of  the  caaaU- 
tution,  — the  protection  of  private  property,  and  the  equal  diatribntian  of  ^ 
public  burdens,  — avoids  double  compensation,  and  is  applicable  al  ke  te 
all  corporations,  municipal  and  other,  and  imlividuals  invested  with  the 
privilege  of  taking  private  property  for  public  use.  We  are  aware  tbas  «e 
have  left  a  wide  margin  for  diversified  opinion;  but  we  cannot  Lay  down  a  Bsre 
definite  general  rule,  applicable  to  all  cases,  where  each  case  ia  dependent  ea 
its  special  facts  and  circumstances,  — as  definite,  however,  as  the  role  whkk 
defines  the  prospective  injuries  for  whioh  compensation  may  be  recovered 
on  oondemnation  of  the  land  for  public  use.  It  applies  when  the  mnnieipsl 
sorporation  is  not  the  owner  of  the  fee.  If  such  owner«  other  roles  nuy 
govern. " 

In  the  subsequent  case  of  OUp  CouneUqf  MfmUjcmtry  v.  Tcwnaend^  84  Al^ 
478,  the  court  adhered  to  the  rule  that,  under  such  clanse  in  the  coostitntiaB, 
a  liability  is  imposed  for  injuries  caused  to  adjacent  property  by  a  change  in 
the  grade  or  surface  of  the  street^  when  it  goes  beyond  the  extent  and  par- 
pose  of  the  original  taking  or  dedication,  and  when  made  for  omanjentatioa» 
or  to  improve  the  general  appearance  of  the  street^  or  for  an  inorease  of  cea- 
▼enienoe  beyond  the  ordinary  standard. 

A  city  has  no  right  to  obstruct  or  to  authorise  the  obstruction  of  its  streets 
so  as  to  deprive  property  owners  of  free  access  to  and  from  their  adjaoeat 
lots;  and  if  it  permits  or  authorises  the  use  of  a  street  for  an  approach  te  a 
bridge,  it  must  see  that  the  approach  is  so  constructed  as  not  to  produce  in- 
jury to  the  adjoining  owner.     A  failure  of  this  duty  makes  the  city  liaMe  te 
respond  for  consequential  damages:  Stadtv.  CUyqfEast  SL  lAmial  85I1L  377; 
28  Am.  Elep.  619.     In  delivering  the  opinion  in  the  case  of  City  of  Detir^  v. 
Bayer,  7  Col.  113,  Mr.  Justice  Helm  said:  **  No  good  reason  is  observed  for 
discriminating  against  the  easement  in  a  street  connected  with  the  lot  of  sa 
adjoining  owner.    We  are  disposed  to  say  tliat  it  ia  property  within  the  meao- 
ing  of  our  constitution;  and  any  interference  therewith  which  resnlts  in  ia- 
}ury  to  the  realty  must,  with  the  exceptions  hereinafter  stated,  be  jnstly 
compensated.     If,  in  such  a  case,  there  be  no  technical  *  taking '  of  private 
property,  there  is  a  damaging  thereof  within  the  constitutional  inhibitioB. 
Whatever  permanently  prevents  the  adjacent  owner's  free  nse  of  the  streets 
for  ingress  or  egress  to  or  from  his  lot,  and  whatever  interference  with  the 
street  permanently  diminishes  the  value  of  his  premises,  is  as  much  a  damage 
to  his  private  property  as  though  soma  direct  physical  injury  were  iufitcted 
thereon.     But  sometimes  these  interferences  and  resulting  injury  may  prop- 
erly, even  in  this  state,  be  held  to  be  damnum  absque  injuria,  as  where  they 
are  occasioned  by  a  reasonable  improvement  of  the  street  by  the  proper  author- 
ities for  the  greater  convenience  of  the  public,  or  where  a  mere  temporaiy 
inconvenience  or  injury  results  from  a  legitimate  nse  thereof  by  the  public. 
It  is  the  duty  of  the  city  council  to  protect  and  improve  the  street  in  such 
manner  as  will  render  it  most  useful  for  a  highway.     In  determining  what 
changes  and  improvements  are  most  conducive  to  this  end,  the  council  exer- 
cises a  large  discretion;  and  uuless  unreasonable  changes  are  made,  or  inJQrj 
results  to  the  adjoining  premises  through  the  un.skillfulness  or  negligence  of 
those  employed,  the  owner  thereof  will  not  be  heard  to  complain,  though 
in  fact   the   real  value   and   convenience  of  his    property  are   diminished 
thereby;  for  in  purchasing  his  lot,  or  in  relinquishing  the  publio  easement. 
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he  la  eonclnaiTely  pr«miined  to  have  eontempUtad  this  pow«r  and  mHioritj 
of  the  manieipal  govemmentk  and  is  held  to  have  anticipated  any  injury  to 
hia  abutting  lot  or  land  resnlting  from  a  reasonable  and  proper  exercise 
thereof.     It  mnst  be  borne  in  mind  that  these  presumptions  attach  only  so 
loug  as  the  purpose  of  the  chauge  is  to  reuder  the  street  more  convciiiciit  aud 
useful  as  a  highway.     When  this  object  is  abandoned,  and  the  council  direct 
or  permit  a  change  or  use  wholly  foreign  to  the  ordinary  purposes  of  a  high« 
inray,  and  where,  thereby,  adjacent  lands  or  property  is  actually  damaged,  the 
owner  thereof  is,  in  this  state,  entitled  to  a  reasonable  compensation  for  the 
injury.     The  following  cases  were  decided  under  constitutional  inhibitions 
similar  to  ours  in  this  respect,  and  they  assume,  without  discussion,  that  the 
^vorda  'or  damaged,'  thus  used,  are  the  recognition,  by  their  respective  con- 
stitutions, of  a  new  right  of  recovery.     They  do  not  limit  such  right  to  cases 
where  an  action  would,  without  the  constitutional  provision,  have  lain  at  com- 
mon law:  Johnnon  v.  Parhertiimrg^  16  W.  Va.  402;  37  Am.  Bep.  779;  City  of 
Atlanta  v.  Oreen,  67  Ga.  386;  City  <^ Elgin  v.  Baton^  83  111.  535;  25  Am.  Rep. 
412.     These  cases  were  against  the  cities  for  damages  caused  in  grading  the 
streets  by  their  respective  councils.    The  right  to  recover  compensation  was 
sustained  in  all.     As  will  be  observed,  we  do  not  go  so  far  as  some  of  these 
sasea.    That  our  position  might  not  be  misunderstood,  we  have,  at  the  risk 
of  being  charged  with  ohiUr  dictum,  suggested  that,  as  at  present  advised, 
we  think  that  for  injuries  caused  by  a  reasonable  change  or  improvement  of 
the  street  by  the  council  in  a  careful  manner,  the  ahutting  owner  should  not 
recover."    This  case  was  subsequently  approved  and  followed  in  CUyqf  Dtn^ 
ver  V.  Femio,  8  Col.  402. 

In  Bigney  v.  CUy  of  Chicago,  102  III.  64-83,  the  conrt  said:  "While  it  is 
clear  that  the  present  constitution  was  intended  to  afford  redress  in  a  certain 
class  of  cases  for  wliich  there  was  no  remedy  under  the  old  constitution,  we 
think  it  equally  clear  that  it  was  not  intended  to  reach  every  possible  injury 
that  might  be  oocasioned  by  a  public  improvement."  And  Chief  Justice  Dickey, 
in  delivering  a  concurring  opinion  in  that  case,  expressed  his  view  as  follows: 
"  It  is  not  every  change  of  grade  made  in  a  street  which  may,  in  effect,  impair 
the  value  of  the  lot  in  its  vicinity  which  is  a  violation  of  the  right  of  the  pro- 
prietor thereof.  Such  changes  in  a  street  as  it  may  reasonably  be  supposed 
might  be  made  for  the  improvement  of  the  public  highway  tlie  purchaser  of  a 
lot  upon  a  street  must  be  assumed  to  have  assented  to  when  the  purchase  was 
made.  The  making  of  such  changes  is  therefore  no  invasion  of  his  right  in 
that  regard.**  The  three  cases  last  cited  denied  the  right  of  the  lot-owner  to 
oompensation,  on  the  ground  that  the  change  of  grade  involved  was  but  a 
proper  improvement  for  the  benefit  of  the  street  aud  of  the  public. 

The  majority  of  the  cases  seem  to  sustain  the  broad  proposition  that  prop- 
erty is  damaged  for  a  public  use  within  the  meaning  of  the  constitutional  pro- 
vision when  the  abutting  owner  is  damaged  by  the  grade  of  the  street  being 
sstablished,  or  by  a  previously  established  erade  bemg  raised  or  lowered. 
Among  the  cases  which  sustain  the  rule  that,  under  such  a  constitutional 
provision  as  we  are  considering,  the  adjoining  lot-owner  is  entitled  to  recover 
.  any  consequential  damage  his  property  may  suffer  from  the  change  of  grade 
in  the  street  of  a  city,  unless  he  has  previously  been  tendered  compensation, 
no  matter  whether  the  work  is  carefully  done,  and  for  the  bast  interests  of 
the  oity  and  the  pnblio,  or  otherwise,  may  be  cited  McEb-oy  ▼.  JTosMi  City,  21 
Fed.  Rep.  257;  Johnson  ▼.  Parkenburg,  16  W.  Va.  402;  37  Am.  Rep.  779; 
WerA  ▼.  Springfield,  78  Mo.  107;  Sheehy  v.  KanBOi  City  etc  R*y  Co,,  94  Mo. 
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674;  4  Am.  Si  Rep.  396;  ^ity  o/Bfgin  r,  BctUm,  83  m.  535;  25  Am.  Rep.  4^^ 
<!Uy<^  Atlanta  ▼.  Green,  67  6a.  886. 

In  the  case  of  HtUchinnon  v.  City  <if  Parkersburff,  25  W.  Va.  226,  the  emmri 

determined  that  when  the  owner  of  land  near  a  city  huiltis  a  dwelling-hoate 
thereon,  and  otherwise  improves  it,  and  the  limits  of  the  city  are  aftervarda 
«xteaded  so  as  to  open  a  new  street  or  extend  an  old  one  along  the  bonnfLtries 
ef  the  lot,  the  city  is  liable  in  damages  for  any  permanent  injnry  inflicted 
upon  the  lot  or  dwelling-house,  and  caused  by  grading  or  improving  the 
atreet,  nnless  the  city  has  first  acquired  the  right  to  grade  tiie  street  by  con- 
demnation proceedings,  and  has  paid  the  lot-owner  his  just  cooipeaaatim. 
The  facts  in  this  case  were,  that  the  owner  of  land  on  a  highway  ontsitle 
the  limits  of  a  city  had  built  a  dwelling-house  thereon,  and  otherwise  im- 
proved it.  Afterwards,  the  limits  of  the  city  were  extended  so  as  to  inclods 
this  land,  and  the  eity,  which  had  succeeded  to  all  the  rights  of  the  state  in 
the  highway,  then  commenced  to  grade  it  and  turn  it  into  a  street  proper. 
without  flusquiring  any  right  to  do  so,  and  without  making  any  compensation. 
The  highway  had  originally  been  graded,  and  the  city,  in  regrading  it  as  a 
street,  filled  it  in  its  entire  width  to  an  additional  height  of  eighteen  feet, 
thus  rendering  access  to  and  from  the  lot  almost  impossi'^le;  and  the  court 
reached  the  conclusion  that  this  was  such  a  permanent  injury  to  the  land  and 
dwelling-house  as  entitled  the  owner  to  maintain  an  action  on  the  case  for 
damages  against  the  city,  under  a  clause  in  the  constitution  declaring  that 
private  property  shall  not  be  taken  or  damaged  for  a  public  use  without 
compensation. 

The  fact  that  the  owner  of  the  land  adjoining  the  street  has  no  title  to  the 
land  in  the  street  does  not  affect  his  right  to  recover  damages  from  the  city 
for  any  injury  inflicted  upon  him  by  a  change  in  the  grade  of  the  street: 
Ifobson  V.  Philadelphia,  150  Pa.  St.  595;  Wht!cling  r.  City  of  Partersburg,  25 
W.  Va.  226;  Denver  v.  Bayer,  7  Col.  113. 

When  the  adjoining  owner  erects  a  dwelling-house  on  his  lot  after  the 
adoption  of  the  plan  fixing  the  grade  of  the  street,  he  is  restricted  in  his  right 
to  recover  to  injury  done  to  his  land  alone  by  the  grading.  T)ie  injury  to  his 
house  must  be  excluded  as  an  item  of  damage:  Oroffv,  PkUadelphki,  150  Fa. 
St.  594.  But  a  city  is  liable,  under  such  a  constitution,  for  such  damages  as 
the  lot-owner  may  sustain  to  his  buildings  by  the  filling  in  of  the  street  ia 
front  of  his  lot  above  the  level  of  the  buildings,  when  they  were  erected  on 
the  lot  before  any  grade  was  established:  HaiTnon  v.  OmnhOt  17  Neh.  548; 
52  Am.  Rep.  420;  Hammond  v.  City  of  Harvard,  31  Neb.  635. 

Damagea  /or  Establishing  Grade.  —  When  the  property  of  an  abutting 
owner  is  damaged  by  the  establishment  of  the  grade  of  a  street,  for  the  first 
time  changing  it  from  the  natural  grade,  such  property  is  *'  damaged  "  within 
the  meaning  of  the  constitution,  as  much  as  it  is  by  raising  or  lowering  tfas 
grade  of  the  street  as  previously  established:  Werth  v.  City  qf  Springfield,  78 
Mo.  107;  McElroy  v.  Kanaan  City,  21  Fed.  Rep.  257;  fftUchinaon  v.  City  <if 
Parkersburg,  25  W.  Va.  226;  Sheehy  v.  Kansas  City  etc  R'y  Co.,  94  Ma  674; 
4  Am.  St.  Rep.  396;  Hendrick's  Appeal,  103  Pa.  St.  358;  Borough  qf  New 
Brighton  r.  Utiited  Presb.  Church,  96  Pa.  St.  331.  In  the  latter  case  it  is  ex-  • 
pressly  ruled  that  a  change  from  the  natural  grade  in  a  street  is  a  change  of 
grade  just  as  clearly  as  if  changed  from  a  grade  previously  made  by  the  aatho^ 
ities.  In  the  case  of  Borough  qf  New  Brighton  v.  Peirsol,  107  Pa.  St  280,  it 
appeared  that  some  work  had  been  done  toward  changing  the  natural  grade 
of  the  street  before  the  complainant  had  purchased  the  adjoining  land;  bat  it 
4id  not  appear  that  any  specific  grade  had  been  fixed,  by  ordinance  or  other- 
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wise,  and  tiia  eonrt  ruled  that  what  had  thns  been  done  creatod  no  legal 
presumption  thai  any  farther  change  of  grade  wonld  be  made^  and  as  the 
former  owner  ooald  not  recover  for  the  damage  from  the  oluage  of  grado 
■iuce  the  complainant  purchased,  and  snsfcained  by  work  done  since  the  adop- 
tion of  the  constitutional  provision  giving  him  a  right  to  recover  for  any 
damage  inflicted  on  his  p^perty  without  compensation,  the  complainant  was 
consequently  entitled  to  recover  for  such  damage  against  the  city  making 
the  change  in  the  grade  of  the  street.  And  it  was  determined  in  Bloomimj* 
ton  V.  Pollock,  38  111.  App.  133,  that  the  fact  that  the  grade  was  fixed  by  an 
ordinance  passed  prior  to  the  purchase  of  the  property,  and  to  the  adoption  of 
such  constitational  provision,  was  no  defense  in  an  action  by  an  adjoining 
property  owner  to  recover  damages  caused  by  a  change  of  grade  in  the  street 
abutting  his  property. 

Meamre  c/  Damages,  —  When  city  property  is  damaged  by  reason  of  the 
grading  of  a  street  upon  which  it  abuts  so  as  to  entitle  the  property  owner 
to  recover  under  tho  constitutional  guaranty  that  private  property  shall  not 
be  damaged  without  compensation,  the  measure  of  recovery  in  consequential 
damages  is  the  difference  in  the  market  value  of  the  property  with  the  im- 
provement, and  that  without  it,  not  considering  general  benefits  or  injuries 
shared  by  the  public  in  general:  City  qf  Denver  ▼.  Bayer,  7  Col.  113;  LthUjh 
Valley  Coal  Co,  v.  Chicago,  26  Fed.  Rep.  415;  Chamhere  v.  SouLh  Chester,  140 
Pa.  St.  610;  Lorn  v.  Omaha,  33  Neb.  587;  CUy  o/Bijin  v.  Baton,  83I1L  535; 
25  Am.  Rep.  412;  Springer  r.  City  of  Chicago,  135  HI.  553;  Chotttenu  v.  St. 
Louis,  8  Mo.  App.  48;  Omaha  v.  Kramer,  25  Neb.  489;  13  Am.  Rep.  504. 
The  rule  is  stated  in  Parker  v,  Atchison,  46  Kau.  14,  to  be,  that  where  a  city 
changes  the  grade  of  one  of  its  streets,  an  abutting  lot-owner  will  be  entitled 
to  any  special  damage  he  may  suffer  thereby;  and  in  a  suit  to  recover,  the 
jury  may  take  into  consideration  the  condition  of  the  property,  the  street, 
and  the  grade,  and  also  the  market  value  of  the  property  immediately  before 
and  after  the  grading;  and  when  the  property  is  injured  in  value,  the  meas- 
ure of  damage  will  be  the  difference  in  the  market  value  brought  about  by 
reason  of  the  change  of  the  grade;  and  when  the  property  is  not  injured  in 
value  by  reason  of  such  change,  no  damages  can  be  recovered:  The  <Iamage 
must  be  measured  by  the  pecuniary  loss;  and  if  the  property  is  benefited  as 
much  as  damaged  by  the  change  of  grade  in  the  abutting  street,  there  can  be 
no  recovery:  City  <^  Elgin  y.  Baton,  83  111.  535;  25  Am.  Rep.  412;  Springer 
V.  Clueago,  135  111.  552.  In  Moore  v.  CUy  qf  Atlanta,  70  6a.  611,  GU,  the 
oourt  said  that  "if  any  owner  of  property  be  damaged  by  the  grading  of  a 
street,  so  as  to  lessen  the  pecuniary  value  of  his  property,  he  may  recover 
damages  for  such  injury  to  bis  freehold.  That  damage  will  be  measured  by 
the  decrease  in  the  actual  value  of  his  property.  If  the  value  pecuniarily  be 
not  decreased,  he  can  recover  nothing.  If  it  would  have  been  decreased  in 
value  as  a  mere  residence,  without  regard  to  the  improvement  of  access  made 
by  the  grade  of  the  street,  and  yet  this  improvement  and  the  increased  value 
thereby  produced  equaled  the  inconvenience  or  discomfort  of  the  house  as  a 
mere  residence,  then  the  one  could  be  setoff  against  the  other,  and  no  recov- 
ery could  be  had.  In  other  woi*ds,  the  right  oi  recovery  would  turn  in  each 
case  on  the  diminution  in  the  pecuniary  or  market  value  of  the  property 
oauaed  by  the  grade."  This  is  the  doctrine  pronoimoel  by  the  follow;  ig  cases: 
dtyt^AUaiUa,  v.  Oreen,  67  6a.  386;  Springer  v.  CUy  qfClucago,  135  111.  553; 
Lowe  r.  Omaha,  33  Neb.  587;  SehaUer  v.  Omaha,  2S  Neb.  325;  Denver  r. 
Bayer,  7  Col.  113;  City  of  Shaumeetown  v.  Motion,  92  HL  SS7;  25  Am.  Rep^ 
t21;  Lehigh  VaOsy  Coal  Co.  v.  Chicago^  26  Fed.  Rep.  416»— all  holding  that 
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In  muk  a  earn  tho  effect  on  tlia  market  value  of  the  whole  property  thonld  l« 
<eoiiiiftderedU  nad  not  merely  such  effeot  on  part  o(  it.  If  one  part  of  the  prop- 
erty ia  speoally  benefited,  and  the  value  of  the  whole  U  not  diminiahed,  then 
there  ia  na  damage  done,  and  no  recovery  can  be  had.  Any  general  benefit 
oommon  to  all  other  property  ehoold  not  be  considered  indeteriniiiing  whether 
the  property  ie  benefited  aa  mach  aa  injared  or  not  While  the  measure  of 
damages  is  the  difference  in  the  market  valae  of  the  abutting  property  before 
and  after  the  grading  is  doue,  yet  neither  the  falling  of  a  brick  wall  nor  the 
apprehended  undermining  of  a  dwelling-house  situated  thereon  can  be  con- 
sidered in  estimating  the  damages:  (Ttfy  CouneU  of  MojUtjoniery  v.  TtJwtLumi, 
80  Ala.  489;  60  Am.  Rep.  112;  and  only  the  injury  resulting  directly  from 
the  improvement  itself,  and  not  subsequent  injuries  or  annoyances,  can  be 
considered  in  estimating  the  damages:  City  GouncUof  MotUijtimery  v.  Towm- 
aemdf  84  Ala.  479.  The  whole  subject  of  the  meaaure  of  damages  in  such 
•cases  is  excellently  stated  in  Lekigk  Vaih§  CotU  Co.  v.  Ckkago^  in  the  United 
8tatea  circnit  oonrt  for  the  northern  dbtriot  of  lUiaois,  and  reported  ia  26 
Fed.  Rep.  41  ft,  where  Mr.  Jnstiee  Dyer,  in  instrnctiiiv  the  jury  in  that  o!iBe, 
eaid:  "In  eonsidering  the  ease,  the  tme  question  is,  whether  the  property 
was  injured  by  the  improvenenti  If  not,  then  there  is  no  dasaage,  and  can 
be  no  recovery.  If  theM  is,  tbsa  the  veeovery  mn«t  be  meaeuved  by  the  ex- 
tent ef  the  loss.  If  the  property  is  worth  aa  much  after  the  improve  men  t  as 
it  was  before^  then  there  is  no  damage  done  to  tho  property.  If  the  benefits 
teceived  from  making  the  improrement  are  equal  to  or  greater  than  the  loss, 
then  the  property  ia  not  damaged.  There  can  be  no  damage  to  property 
without  a  peenniary  lose.  If  there  ia  no  depreoiatioQ  in  valoe,  there  ia  no 
•damage;  and  if  no  injury,  thett  there  ehiHild  be  no  recovery.  This  is  the 
language  of  the  supreme  court  of  this  state  on  the  subject,  and  e«tablislied 
the  general  mle  by  which  we  shenld  be  guided  in  disposing  of  this  case.  The 
test  is,  that  the  alleged  injury  mast  rest  upon  some  substantial  eanae  aetnally 
impairing  the  value  ol  the  property  or  its  naefnlness,  and  not  to  be  the  re« 
enlt  of  taste  or  fancy,  merely  becaase  ci  the  proximity  el  the  improvemeut  to 
the  property  olaimed  to  be  affected.  Whether  the  plaintiff  *s  property  was 
damaged  dependa  open  whether  it  reeetved  such  material  injuffy  aa  rendered 
it  lees  vahuMe  te  the  ownen^  er  lees  ueefnl  aa  a  whole,  than  it  woald  haw 
been  but  for  the  viaduct  luvrhig  been  eenatruoted  as  it  is.  It  ia  not  the  dam- 
<agM  to  a  part  of  the  property,  eonaidered  separately  from  the  reet^  that  yea 
are  allowed  to  aaaass,  bat  the  damages,  if  any,  to  the  property  as  aaantirety, 
by  reason  of  the  oonstruetion  of  the  viaduct^  that  are  to  be  taken  inte  eea* 
eideration.  It  ia  inadmiasiblo  ta  treat  any  portico  of  the  property  tajnred 
aa  a  diattnot  and  separate  paresl  from  any  portion  benefited.  A  partial  elfeot 
only  is  not  to  be  coasidered*  but  the  whole  effeot;  and  the  etfoet,  not  open 
any  selected  part  of  the  property,  but  upon  the  whole  property.  It  i%  ef 
course,  admiasible  to  consider  the  injury,  if  any,  to  a  part  as  affecting  the 
whole,  or  as  shewing  a  damage  to  the  whole;  bat  what  I  mean  is,  that  if  a 
part  of  the  property  be  benefited  or  not  injured,  and  a  part  be  injured,  yen 
have  no  right  to  award  damages  for  injury  to  the  part  aa  disoonneeted  frooi 
the  remainder,  or  the  part  benefited  or  not  injure.l.  Following  up  the  a^ 
plication  of  this  principle,  if  injury  only  resulted  from  the  viaduct  to  a  cer- 
tain part  of  the  premises,  and  if  that  injury  was  outweighed  by  additional 
benefits  to  the  residue,  which  enhanced  the  market  valae  ef  the  property, 
then  it  could  not  be  considered  that  the  premises,  aa  a  whole,  were  damaged 
by  the  construction  of  the  viadaet.  In  determining  the  damages,  if  any 
have  been  sustained,  and  if  you  come  to  that  queation,  the  inquiry  ahould  bs 
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confined  to  the  effect  of  the  eonstmction  of  the  riacfuct  upon  the  market 
▼aloe  of  the  property,  and  the  purposes  for  which  it  was  need  and  designed. 
Its  location  and  advantages,  or  disadvantages,  as  to  the  sitaatinn  are  proper 
matters  of  consideration  by  the  jury.  The  question  is,  Was  its  market  value 
depreciated  by  construction  of  the  viadnct?  And  so  the  past  profits  of  the 
business  there  carried  on,  and  conjectural  profits  for  the  future,  should  not 
enter  into  your  consideration,  because  too  speculative  and  uncertain,  and 
therefore  not  a  proper  basis  upon  which  to  ascertain  the  market  value  of  the 
property.  Of  course,  many  elements  of  fact  may  be  taken  into  account  as 
bearing  upon  the  market  value,  such  as  the  situation  of  the  property,  the 
usee  to  which  it  is  put,  the  character  and  extent  of  the  business  carried  on, 
the  facilities  for  doing  the  business,  and  the  location  of  the  property  as  a 
point  commanding  trade  from  various  parts  of  the  city,  or  otherwise.  These 
may  all  be  oonetdered,  but  with  sole  reference  to  market  value.  In  other 
words,  take  this  property  as  it  was  immediately  before  the  viaduct  was  con- 
structed, with  all  its  surroundings,  what  was  its  fair  and  reasonable  market 
value  at  that  timet  Then  take  it  as  it  was  after  the  viadnct  was  built,  consid- 
ering everything  in  relation  to  its  surroundings  and  situation,  and  what  was 
its  fair  market  value  then?  Was  the  value  it  had  before  the  viaducb  wan  con- 
structed depreciated  by  the  construction  of  this  work?  or  were  there  result- 
ing benefits  eqnalmg  or  ezoeedling  the  alleged  injury?  As  I  have  indicated, 
particular  injury  to  the  business,  as  such,  is  not  to  enter  into  the  measure  of 
damages;  nor  is  the  cost  of  oonstructing  the  new  or  extended  roadway  into 
the  yard,  and  of  raising  the  office  and  scales,  as  a  mere  item  of  expense  which 
the  plaintiffs  may  have  had  to  pay,  to  be  allowed  them;  but  the  fact  that 
changes  have  had  to  be  made,  the  extent  and  the  effect  of  those  changes,  the 
faot^  if  it  be  a  fact,  that  the  alleged  changes  have  entailed,  and  may  yet  en- 
tail, expense  upon  Hie  plaintiffs,  may  be  taken  into  consideration  by  yon,  in 
coDuectioa  with  the  entire  situation  of  the  property,  its  accessibility  and 
vsefulness,  with  all  the  facts  of  the  case,  to  the  extent  that  they  bear  upon 
the  question  of  market  value.  What  was  the  situation  of  the  property  \m- 
fore  Uie  viaduct  was  builtf  How  was  it  situated  with  reference  to  Chicagc 
Avenue,  and  to  the  railroad  crossing  at  the  junction  of  Halsted  Street  anc' 
Chicago  Avenue?  What  was  its  accessibility?  What  were  its  advantager 
aad  disadvantages  as  a  piece  of  business  property,  taking  the  whole  situation 
into  account,  just  as  it  stood  before  the  viaduct  was  constructed?  And  then, 
taking  into  oonsideration  the  same  elements  of  fact,  how  was  the  property 
aflhcted  by  the  building  of  the  viaduct,  measuring  such  effect  by  a  pecuniary 
standard  based  upon  market  value?  You  have  been  permitted  to  view  t]i» 
premises  In  question  and  the  viaduct,  and  you  have  the  right  to  take  into  so> 
eonnt  such  facts  as  you  learned  by  viewing  the  property  as  to  whether  the 
oonstmctioD  of  the  viaduct  permanently  depreciated  or  increased  the  market 
value  of  the  property,  or  as  to  whether  the  alleged  benefits  eq.a'ed  the  al* 
leged  injury.  Yon  have  the  right,  in  other  words,  in  arriving  at  a  verdict^ 
to  use  and  act  upon  the  knowledge  yon  may  have  acquired  by  inspection  of 
the  premises." 

Market  Vahie  of  Property  Damaged  by  grading  or  changing  the  grade  of  a 
street  is,  not  what  the  property  is  worth  solely  for  the  purpose  to  which  it  Is 
devoted  at  the  time  of  the  injury,  but  the  highest  priee  it  will  bring  for  any 
and  all  uses  to  which  it  is  adapted,  and  for  which  it  is  available:  Lcnne  v. 
Omaha,  33  Neb.  687;  Denver  v.  Bayer,  7  CoL  113;  Leiugh  Valley  Coal  Co,  v« 
Chicago,  26  Fed.  Rep.  415. 

RemtdkU  Statute  tnt  Neeeeeeey  to  Recovery,  —  When  the  state  oonstitutfam 
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forbidi  %  d^mtkgp  to  tba  ^^ate  property  of  mi  indiTidaal,  nnless  be  it  eoa> 
penaatad,  and  noftatato  givea  a  remedy  for  the  invaaioii  of  his  rifffai  of  prop- 
erty  thna  aecnred,  the  constitatioDal  prohibition  ia  aelf-ezecuting,  and  the 
cominoa  law  will  farnisb  an  appropriate  form  of  action  on  the  case  as  aa 
adequate  and  appropriate  means  of  redress  for  a  property  owner  whose  preni* 
ises  have  been  damaged  by  grading  or  changing  the  grade  of  a  street  in  a 
oity:  HotmhoUer  v.  CU^  if  Kanwt,  83  Mo.  488;  Johnton  v.  CUy  of  Park- 
traburg,  16  W.  Va.  402;  87  Am.  Rep.  779.  In  McBlro^  r,  Kanmts  Cifg, 
31  Fed.  Rep.  257-259,  the  court  said:  "This  constitution  was  adopte«l  in 
1875;  there  have  been  many  sessions  of  the  legislature  since;  no  action  b.-Ls 
been  taken.  There  is  no  power  to  compel  action  by  the  legislature;  it  may 
leave  the  matter  unattended  to,  indefinitely,  in  the  future;  and  the  qnestioo 
is.  Can  the  imperative  mandates  of  the  constitution  be  practically  defeated 
by  the  want  of  action  on  the  part  of  the  legislature  f  I  %m  not  insensible  of 
the  importance  of  this  question,  or  of  the  oousequences  which  may  hinge 
VLpou  its  decision;  bnt  I  think  that  the  duty  of  the  court  is  plain.  The  con- 
stitution is  the  final  law,  measuring  all  private  and  public  rights,  whose 
commands  legislatures  and  courts  must  respect;  whose  mandates,  when 
imperative,  must  be  enforced,  regardless  of  all  consequences.  As  iha  ei> 
tablisiied  rule  of  oonstruction  baa  been,  under  constitutions  prohibiting  the 
taking  of  private  property  for  public  use  until  compensation  was  first  made, 
to  enforce  that  mandate  irrespective  of  all  legislative  action,  the  same  nils 
must  obtain  in  this  case.  The  damage  to  property  is  placed  upon  the  same 
basis  as  the  value  of  the  property  taken,  and  neither  can  be  done  without 
compensation  first  made.  In  other  words,  nnitiug  'property  taken'  with 
'  property  damaged,'  in  the  same  clause  and  subject  to  the  same  prohibitions^ 
places  them  in  the  same  category  as  to  judicial  action.  I  see  no  logical  es- 
cape from  this  conclusion.  When  the  constitutional  convention  met,  the 
rule  of  protection  against  the  taking  of  private  property  had  long  been  set> 
tied,  and  must  have  been  familiar.  It  did  not  attempt  to  prescribe  two  mlesi 
It  did  not  even  make  two  enactments,  but  simply  added  *  property  damaged* 
to  'property  taken ';  and  for  the  courts  to  now  hold  that,  under  the  same  Ian* 
gua^e  two  rules  were  prescribed  is  to  create  a  distinction  which  has  no  jnsft 
foundation,  and  would  be  mere  judicial  legislation.  I  know  that  there  are 
many  provisions  of  the  constitution  which  are  not  self -executing,  which  ars^ 
so  to  speak,  dormant  until  the  legislature  acts,  as  where  rights  are  given,  la 
be  exercised  in  a  way  provided  by  the  legislature.  I  think,  too,  in  these  days 
of  enormous  property  aggregation,  where  the  power  of  eminent  domain  is 
pressed  to  such  an  extent,  and  when  the  urgency  of  so-called  pnblio  im« 
pruvements  rests  aa  a  constant  menace  upon  the  sacredness  of  private  prop- 
arty,  no  duty  is  more  imperative  than  that  of  the  strict  enforcement  of  these 
constitutional  provisions,  intended  to  protect  every  man  in  the  possession  of 
his  own.  I  hold,  therefore,  that  the  rule  of  the  constitution  is  the  same  in 
respect  to  property  damaged  as  to  property  taken,  and  that  such  constitu- 
tional guarsuity  needs  no  legislative  support^  and  is  beyond  legislative  de- 
struction." 

Damages  under  StattUes.  —  In  the  absence  of  a  constitutional  provision  tiial 
private  property  shall  not  be  damaged  for  public  use  without  compensatioa^ 
a  city  property  owner,  who  is  injured  by  a  change  in  the  grade  of  a  street,  Is 
without  remedy  for  consequential  damages,  unless  this  remedy  it  given  by 
•tatute.  In  many  of  the  states  such  statutes  exists  applying  chiefly,  if  not 
solely,  however,  to  a  change  in  the  established  grade  of  the  street^  bnt  not  la 
the  damage  dona  by  the  original  establishment  of  tba  grada.     Whan  %um 
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iglit  to  oompensatfon  for  a  change  of  grade  is  given  by  statnte,  the  adjoin* 
Eftg  property  owner  ie  entitled  to  damages,  if  injured  by  the  change,  whether 
ihe  MTork  ia  negligently  done  or  not;  but,  to  entitle  him  to  recover,  he  must 
ibomr  some  substantial  injury  peculiar  to  himself  alone,  and  not  suffered  by 
tbo  publio  in  generaL     Street  grades  are  chauged  under  a  sovereign  right 
closely  cckin  to  the  right  of  eminent  domain;  and  it  is  in  accordance  with 
established  practice  to  apply  to  cases  covered  by  a  statutory  remedy  the 
same  rules  which  govern  in  analogous  cases  under  the  constitutiooal  pro- 
vision  treated  above,  that  private  property  shall  not  be  ''damaged,"  eta 
Menoe,  when  the  statute  requires  the  municipality  to  pay  or  tender  the  dam- 
stges  caused  by  a  change  of  grade,  it  has  no  right  to  proceed  until  this  is 
doae;  and  if  it  does,  an  action  will  lie  for  the  consequential  damages  suffered 
by  the  adjoining  land-owner.    The  authority  delegated  is  to  proceed  with 
the  work  in  accordance  with  law,  and  if  the  municipal  authorities  attempt  to 
proceed  in  any  other  mode,  they  act,  in  legal  contemplation,  without  author- 
ity, and  subject  the  city  to  an  action  as  a  wrong-doer  who  has  invaded  pri. 
rate  rights:  Ci^  ^f  Loganspari  v.  Pollard,  60  Ind.  161;  CfUy  qf  Kokomo  v. 
MaJkan,  100  Ind.  242;  MaUingly  ▼.  OUy  of  Plymouth,  100  Ind.  545;  City  ^f 
LafayeiU  v.  Wa/fman,  107  Ind.  404-408;  OUy  (^  LafaytlU  ▼.  NagU^  113  Ind. 
425;  Dakell  T.  Davenport,  12  Iowa,  437;  Hempstead  ▼.  Des  Moines,  52  Iowa, 
303;  Nayee  v.  ifoson  CUy,  63  Iowa,  418;  KeppU  r.  Keokuk,  61  Iowa,  653; 
PhiUipe  T.  CoundU  Blt{ffs,  63  Iowa,  576;  Snow  v.  InhabitarUe  qf  Provineelown, 
109  Mass.  123;  Lane  v.  Boston,  125  Mass.  619;  City  qf  Cambridge  v.  County 
ConmCrs  of  Middlesex,  125  Mass.  529;  McCarthy  r.  St  Paul,  22  Minn.  527; 
Aldrich  v.  Board  qf  Aldermen  qf  Protfidenee,  12  R.  I.  241;  ffeieer  v.  Mayor 
etc  qfNew  York,  104  N.  Y.  68;  Mayor  etc  qfNaahviUe  r.  Nichol,  3  Bazt.  338; 
Healey  v.  New  Haven,  49  Conn.  394;  Pearson  r.  Zahle,  78  Ky.  170.    In 
O'Brien  v.  8t,  Paul,  25  Minn.  331-334,  33  Am.  Rep.  470,  the  court  reached  the 
conclusion  that  in  the  control  and  improvement  of  its  streets  by  grading,  a 
eity  has  the  same  rights  and  powers  as  a  private  owner  has  over  his  own  land, 
■abject  to  the  same  Mabilities.    The  corporation  will  be  liable  for  damages 
caused  to  private  property  by  grading  streets,  when  a  private  owner  of  the 
■oil  over  which  the  streets  are  laid  would  be  liable,  if  improving  it  for  his  own 
nae.    The  right  to  cause  damage  beyond  that  which  a  private  owner  may 
cause  without  liability  must  be  acquired  through  the  right  of  eminent  do* 
main.    This  case  was  followed  and  approved  in  Dyer  r,  St,  Paul,  27  Minn. 
457;  Armstrong  v.  St.  Paul,  30  Minn.  299.    As  before  said,  an  abutting  owner 
is  entitled  to  compensation  for  injury  to  his  property  caused  by  a  change  of 
grade  in  the  street,  but  he  is  not  entitled  to  damages  for  the  establishment 
or  working  of  a  grade,  where  none  previously  existed:  Aldrieh  v.  Board  qf 
Aldermen  qf  Providence,  12  R.  L  241;  Kepple  r,  Keokuk,  61  Iowa,  653. 

Elements  qf  Damage,  —  Under  s  statute  authorising  a  recovery  of  the 
damages  sustained  by  a  change  in  the  grade  of  a  street,  the  damages  re- 
coverable by  the  owner  of  an  adjoining  lot  include  all  necessary  expenses  in 
ebanging  the  grade  of  the  lot  to  conform  it  properly  to  the  new  grade  of 
the  street,  and  also  the  expense  of  repaving  the  street  charged  upon  the  lot, 
and  rendered  necessary  by  the  change  in  the  street  grade;  and  it  makes  no 
difference  that  the  lot  is  not  improved,  and  that  the  expense  of  conforming 
its  natural  grade  to  the  grade  of  the  street  as  finally  established  has  been 
BO  greater  than  it  would  have  been  if  such  final  grade  has  been  adopted  in 
the  first  instance:  French  v.  Miltoaukee,  49  Wis.  584;  McCarthy  ▼.  Sk  Pawi, 
22  Minn.  627|  Van  Riper  v.  Sesex  PubUe  Road  Board,  88  N.  J.  L.  St.  But  tl 
ii  only  when  a  change  in  the  grade  of  the  abutting  property^  tf  eattiag  or 
▲M.  Br.  Rir.,  Vol.  XXX.  — 14 
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filling,  ifl  rendered  necessary  by  the  change  in  the  grade  of  the  street^  that 
each  catting  and  filling  become  legitimate  items  of  damages  against  the 
city:  T^ton  t.  Milwaukee^  50  Wis.  78.  This  role  is  denied  in  Pennsylvania^ 
and  the  cost  of  filling  the  lot  and  raising  buildings  to  the  lerel  of  the  new 
grade  cannot  be  allowed  as  part  of  the  damages  recoverable:  Chamben  ▼• 
Soulk  Chester  Borough,  140  Pa.  St.  510.  It  in  not  necessary  that  the  loU 
owner  should  hare  made  improvements  with  reference  to  a  grade  as  estal»* 
tished,  to  sntitle  him  to  recover  damages  resulting  from  a  change  of  grade; 
The  fact  that  improvements  have  been  so  made,  however,  may  augment  the 
damages:  CUy  qf  Lafayette  v.  Nagle^  113  Ind.  420.  The  damages  should  not 
be  limited  to  the  injury  sustained  by  the  improvements  alone,  bat  they  should 
also  include  the  injury  to  the  land:  DakeU  v.  Davenport,  12  Iowa,  437;  Stirb" 
ford  V.  8L  Louis,  7  Mo.  App.  217;  affirmed  76  Ma  800;  Hempstead  t.  Dts 
Moinet,  62  Iowa,  803. 

Mecuure  qf  Damages, -^VHien  a  oity  changes  the  grade  of  one  of  ill 
streets,  an  abutting  land*owner  is  entitled,  under  such  stain  tea,  to  any 
damage  he  may  suffer  thereby,  affecting  the  market  value  of  his  property  be- 
fore and  after  the  grading;  and  when  his  property  is  thereby  injured  in  its 
market  value,  the  measure  of  damages  will  be  the  difference  in  such  valoe 
brought  about  by  reason  of  the  change  of  grade:  Parker  v.  Atdiiton,  46  Kan. 
14;  McCarthy  v.  8L  Paul,  22  Minn.  627;  Chambers  v.  South  Cintafer  Borough, 
140  Pa.  St.  510.  The  measure  of  damages  is  the  dimisntion  in  value  of 
the  entire  realty,  and  is  not  limited  to  the  injury  to  improvements  alone: 
Hempstead  v.  Des  Moines,  62  Iowa,  303.  If  the  property  is  not  injured  in 
▼alue  by  reason  of  the  change  in  the  grade,  no  damages  can  be  recovered: 
Parker  v.  Atdiison,  46  Kan.  14.  And  the  damages  may  be  mitigated  by 
reason  of  l>enefits  common  to  all  property  owners  by  the  improvement: 
Mayor  etc,  <if  ChaUanooga,  13  Lea,  611. 

Miscellaneous,  —  A  liberal  construction  should  be  given  to  statutes  in 
favor  of  the  right  of  the  citizen  to  recover  damage  to  his  property,  cansed 
by  a  change  in  the  grade  of  a  street  under  city  authority:  Mayor  etc  <^  NaA- 
Me  V.  NidioU  3  Baxt  838;  but  the  remedy  provided  by  such  statute  is 
exclusive,  and  must  be  strictly  pursued  in  the  manner  pointed  ont,  and  no 
right  of  action  exists,  except  that  directed  in  the  statute:  Heiser  v.  Mayor 
cfe.  4^  New  York,  104  N.  Y.  68;  Afutess  y.  Providence,  13  iL  I.  17;  Imler 
Y.  Springfield,  30  Mo.  App.  669-676.  The  cause  of  action  acerues  against 
the  city  whenever  and  as  soon  as  the  alteration  in  the  grade  of  the  street 
becomes  legally  and  finally  determined  and  fixed:  McCarthy  v.  8L  Paul, 
2St  Minn.  627.  The  land-owner  cannot  split  his  cause  of  action,  but  must 
recover  all  damages,  past  and  prospective,  in  one  action  and  at  one  time: 
aty  qf  La/ayetU  v.  Nagle,  113  Ind.  425;  Keil  v.  SL  Paul,  47  Minn.  288. 

A  statnte  cannot  act  retroactively,  so  as  to  anthoriie  the  recovery  of  dam- 
ages for  injuries  sustained  by  a  change  in  the  grade  of  a  street,  prior  to  the 
adoption  by  the  state  of  a  constitutional  provision,  that  priTafts  property 
shall  not  be  damaged  or  injured  for  public  nas  withoat  •ompauatMMi:  #Uib- 
Y.  Borough  ^  SoBtom,  116  Pa.  St.  621 
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Boim DARiBS  —  HioHWAT  OB  Strkbt  AS.  —  When  ftn  agreement  for  the  pnm 
ohase  of  land,  at  a  certain  price  per  acre,  after  a  snrvey  is  made,  calla 
for  a  street  or  highvray  as  one  of  the  bonndaries,  the  purchaser  is  bonnd 
to  pay  for  the  land  to  the  middle  line  of  such  street  or  highway,  unless 
ft  contrary  intention  plainly  appears. 

Bernard  Oilpin  and  Anthony  Swain,  for  the  appellants. 

Charles  Davie  and  Matthew  Dittrnann^  for  the  appellee. 

McCoLLUM,  J.  This  is  an  action  to  recover  the  price  of  a 
tract  of  land  sold  by  the  acre.  In  the  agreement  of  sale  the 
land  is  described  as  *^  situate  in  the  borough  of  Jenkintown, 
bounded  by  the  lands  of  R.  J.  Dobbins,  Isaac  Mather,  and 
Bdward  Stetesbury,  and  Walnut  Lane  and  Oreenwood  Ave- 
nue, containing  forty-one  acres  more  or  less,"  and  it  is  pro- 
Tided  therein  that  the  same  shall  be  surveyed.  The  only 
dispute  between  the  parties  relates  to  the  location  of  the  boun- 
dary line  along  Walnut  Lane  and  Greenwood  Avenue.  These 
are  public  streets,  and  the  appellant  contends  that  the  line  is 
in  the  center,  while  the  appellee  insists  that  it  is  on  the  side 
of  them.  The  liability  of  the  latter  to  pay  the  former  at  the 
rate  stipulated  for  the  acreage  included  within  the  true  boun- 
dary lines  is  not  denied,  nor  can  it  successfully  be,  in  view  of 
the  unambiguous  terms  of  their  contract.  Where,  then,  is  the 
boundary  line  of  the  tract  along  the  streets  mentioned?  In  2 
Am.  &  Eng.  Ency.  of  Law,  507,  the  rule  on  this  subject  is 
stated  thus:  *'  Where  land  is  bounded  by  a  highway  or  street, 
the  location  of  the  boundary  line  will,  in  the  first  place,  de- 
pend upon  the  character  of  the  public  right  to  the  road  or 
Btreet.  If  the  state  or  municipality  owns  the  bed  of  the  road, 
the  boundary  line  of  the  abutting  land  is  the  nearer  edge  of  the 
roadway;  but  if  the  public  only  have  a  right  of  way  over  the 
land,  not  a  title  to  the  soil,  then  the  location  of  the  boundary 
line  depends  upon  the  intention  of  the  grantor,  as  manifested 
by  the  language  of  the  deed,  and  the  same  rules  of  construc- 
tion apply  as  are  found  in  practical  use  in  the  case  of  non- 
navigable  streams.  If  the  land  is  described  as  ^  bounded  on,' 
*  running  along,'  the  highway,  and  the  like,  the  boundary 
line  is  the  center  of  the  highway,  although  the  dimensions  of 
the  lot  would  exclude  the  highway;  and  in  all  cases  of  doubt, 
the  presumption  is  always  in  favor  of  the  boundary  being  in  the 
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center  of  the  road."    This  is  the  rule  laid  down  in  2  Waeli* 
barn  on  Real  Property,  680,  and  in  numerous  decisions  of  this 
court,  among  which  we  may  mention  Paul  v.  Carver^  26  Pa- 
Si  228;  67  Am.  Dec.  413;  Cox  v.  Freedley,  33  Pa.  St  124;  75 
Am.  Dec.  584;  and  Falh  v.  Reis,  74  Pa.  St.  439.     In  the  case 
last  cited,  Agnew,  J.,  delivering  the  opinion  of  the  court,  said 
that  ^'  where  a  street  is  called  for  as  a  boundary,  the  middle 
line  of  the  street  is  always  intended,  unless  the   contrary 
plainly  appears."     Applying  this  rule  to  the  present  case,  it 
is  clear  that  where  the  tract  is  bounded  by  the  streets,  the  line 
is  in  the  center  of  them,  and  it  is  equally  clear  that  the  sur- 
vey called  for  by  the  agreement  must  be  in  conformity  with 
it.    It  is  the  true  boundary  line,  and  it  cannot  be  changed 
without  the  mutual  consent  of  the  parties.    The  vendor  must 
make  a  deed,  and  the  vendee  must  pay  in  accordance  with  it. 
There  is  no  room  in  their  contract,  nor  just  foundation  in  the 
surrounding  circumstances,  for  an  inference  that  the  parties 
intended,  in  calculating  the  acreage  to  be  paid  for,  to  exclude 
any  portion  of  the  land  lying  within  the  boundaries  they  es- 
tablished.   These,  as  we  have  seen,  include  a  portion  of  \Val« 
nut  Lane  and  Greenwood  Avenue,  over  which  the  public  have 
a  right  of  way.     It  is  probable  that  in  fixing  the  price  per  acre, 
the  boundaries  of  the  property,  the  effect  of  the  street  upon  it> 
and  all  matters  which  increased  or  diminished  its  value  were 
considered  and  allowed  their  proper  influence.    They  sustain 
the  same  relation  to  the  purchase  of  a  tract  of  land  by  the 
acre  as  to  a  purchase  of  it  for  a  gross  sum.    In  either  case 
they  are  elements  which  enter  into  and  affect  the  price  to  be 
paid  for  it.    A  sale,  by  the  acre,  of  a  tract  of  land  having  one 
of  its  boundaries  in  the  center  of  a  public  street  is  not  unusual, 
nor  is  there  anything  in  it  to  reasonably  lead  to  a  belief  that 
injustice  will  be  done  by  the  enforcement  of  the  contract  ac- 
cording to  its  terms.     In  such  case  the  acreage  must  be  ascer- 
tained by  a  survey  in  accordance  with  the  boundaries  called 
for,  and  the  fair  and  just  conclusion  is,  that  in  fixing  the 
price  per  acre,  the  public  easement  and  other  matters  affect^ 
ing  the  value  of  the  property  received  such  consideration  as 
they  were  entitled  to.     It  follows  from  these  views  that  the 
learned  court  below  erred  in  refusing  judgment  for  the  amount 
of  the  appellants'  claim. 

The  judgment  is  reversed,  and  it  is  ordered  that  the  record 
be  remitted  to  the  court  below,  with  direction  to  enter  judg- 
ment against  the  defendant  for  such  sum  as  to  right  and  jus- 
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tice  may  belong,  unless  other  legal  or  equitable  cause  be  ehowo 
^hy  such  judgment  should  not  be  entered. 


BouiTDABns— HiOHWATB  OR  Stabbts  AS.  —When  the  owner  of  a  piece 
•ol  land  oonreyt  a  portion  of  it  by  a  deed  which  bonnda  the  land  conveyed  bj 
«  atreet^  the  preanmption  is,  that  the  conveyance  oaniee  the  fee  to  the  center 
«f  the  street:  Matter  <if  Ladue,  US  N.  Y.  213;  Warbrilton  ▼.  Demorett,  129 
Ind.  346;  Fhrida  etc.  R'y  Co.  ▼.  Brown,  23  Fla.  104;  SUvey  v.  McCool,  SS 
Oa.  1;  ThomMtn  ▼.  McOormkk,  186  111.  136;  Lmo  v.  Tibbetts,  72  Me.  92;  39 
Am.  Rep.  303,  and  extended  note;  Kneeland  r.  Van  VaVtenburgh,  46  Wia. 
434;  82  Am.  Rep.  719,  and  note;  Salter  v.  Jonas,  39  N.  J.  L.  469;  23  Am. 
Rep.  229,  and  note;  WeUbrod  v.  Chicago  etc.  ffy  Co,,  18  Wis.  35;  86  Am. 
Dec  743,  and  note;  Hinehman  v.  Paterson  etc.  R,  R,  Co,,  17  N.  J.  Eq.  75| 
%&  Am.  Deo.  262;  and  note;  Ooeb  ▼.  Freedley,  88  Pa.  St  124;  76  Am.  Dec 
£84,  and  note  with  caaee  collected;  Witter  r,  Harvey,  1  MeOord,  67;  10  Am. 
Dec.  660.  The  grant  of  land  bounded  by  a  highway  carries  the  fee  to  the 
center  of  the  way,  if  the  title  of  the  grantor  eztenda  so  far:  Paimer  y, 
Dougherty,  88  Me.  602;  64  Am.  Dec.  636,  and  note.  Where  the  original 
owner  of  land  platted  it  into  streets  and  lots,  and  laid  ont  a  street  on 
the  margin,  wholly  on  his  own  land,  and  next  to  unplatted  lands  of  a 
stranger,  a  conreyance  of  lots  bounded  on  such  street  carries  the  fee  to  the 
whole  street!  Matter  qf  RottfAne,  84  Minn.  99;  67  Am.  Rep.  40.  The  fee  ia 
a  street  passes  by  a  conveyance  of  lots  bounded  thereon,  so  far  as  it  fronts 
the  lots:  Livingston  ▼•  Mayor,  8  Wend.  85;  22  Am.  Dec.  622,  and  note. 
Where  the  grantor  owns  the  fee  of  the  soil  of  the  whole  highway,  the  pre- 
anmption  is,  that  a  conveyance  of  his  land  bounded  thereby  will  carry  the 
the  fee  to  the  whole  highway:  ffaberman  ▼.  Baker,  128  N.  Y.  258.  But  a 
deed  of  a  lot  bounded  by  stones  '*ou  the  side  of  the  road,"  and  answering 
the  call  for  quantity  without  the  road,  does  not  convey  to  the  centre  of  the 
road:  Peabody  Haghte  Co.  y.  SadUer,  63  Md.  533;  62  Am.  Rep.  619,  and  note. 
A  grantor's  title  will  not  be  limited  to  the  edge  of  a  public  street,  unless 
there  is  an  express  exception  in  the  deed  to  that  effect,  or  some  clear  decla- 
ration or  certain  and  immemorial  usage:  Paul  v.  Carver,  26  Pa.  St  223;  67 
Am.  Deo.  418k  and  note.  A  deed  does  not  carry  title  to  the  center  of  the 
fltreet»  where  it  calls  specifically  for  the  side  of  the  street:  Sibley  v.  Bolde% 
10  Pick.  249;  20  Am.  Deo.  621,  and  not*.  See  also  ^milA  v.  Slocomb^  9  Oraj, 
86;  69  Am.  Dea  874>,  and  noteb 
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Baxks  avd  Bahkino — DuTT  ov  Bank  to  Apflt  Dbpostt  to  Patmbnt  or 
KoTBL  —  When  a  bank  becomes  the  holder  of  a  note  for  value  in  the  or- 
dinary coarse  of  business,  and  before  maturity^  it  takee  it  relieved  of 
equitiee  existing  between  the  original  parties,  and  may  recover  on  Its 
title  as  holder.  While  it  may  appropriate  funds  in  its  hands  lielonging 
to  any  previons  party  to  the  note  to  its  payment^  when  payment  is  nol 
made  at  the  time  and  place  named,  yet  it  is  not  bound  to  do  so^  exoepi 
M  to  the  makor. 
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Bahks  ahd  Bavking  —  Duty  or  Baux  to  Apply  MakkbIi  Thaoar  to 
Path  BUT  ov  Non.  —  When  a  bank  ia  the  bona  Jide  holder  of  a  note 
at  iU  maturity,  aad  also  holdi  faads  of  the  maker,  it  is  bound  to  eoo- 
•ider  the  interests  of  the  indorsers  or  sureties,  and  to  apply  snch  funds 
to  the  payment  of  the  note.  If  it  allows  the  maker  to  withdrmv  his 
funds  after  protest,  causing  the  indorsers  to  lose  thereby,  it  is  Uabla  te 
them. 

Bakks  and  Banking  — Dct7  to  Apply  Deposit  to  Patmeht  cm  Notb^ 
—  When  a  bank  is  the  holder  of  an  indorsed  note  at  maturity .  the 
maker  cannot  require  the  bank  to  apply  the  indorser's  funds  on  deposit 
to  its  payment^  nor  complain  if  the  bank  refuses  to  do  so. 

Samkb  and  Banking  —  Application  ov  Indobser's  Deposit  as  Fayxkht 
op  Note.  —  When  a  bank  becomes  the  holder  of  an  indorsed  note,  si^ 
quired  before  maturity,  for  value,  and  without  any  notice  of  equities^  and 
its  olerk  charges  the  note  to  the  accoant  of  the  indoraer  upon  ite  ms> 
tnrity  and  protest,  but  afterwards,  by  direction  of  the  bank  cashier, 
oorrects  this,  by  entry  of  a  credit,  so  as  to  make  the  indorser's  aocoant 
stand  as  before,  the  act  of  the  olerk  in  so  charging  up  the  note  is  not 
s  payment  divesting  the  title  of  the  bank,  nor  is  the  snbseqaent  entij 
of  the  credit  so  made  a  new  purchase  of  the  note  after  protest,  and  sub- 
ject to  the  equities  between  the  original  parties  to  it,  bat  the  bank  maj 
still  recover  on  the  note  against  the  maker. 

BusseU  C.  Stewart^  for  the  appellants. 

Charles  F.  Walter,  for  the  appellees. 

Williams,  J.  The  defendants  are  brewers  in  the  city  of 
Baston.  In  February,  1890,  they  bought  from  the  New  Pro- 
cess Ice  and  Refrigerating  Company  a  refrigerating-machine 
for  use  in  their  business.  In  the  following  June,  they  gave  in 
part  payment  for  the  machine  their  negotiable  note  for  fifteen 
hundred  dollars,  payable  at  the  First  National  Bank  of  Eastoa 
at  ninety  days.  The  company  transferred  this  note,  a  day  or 
two  after  it  was  given,  to  its  president,  J.  J.  Hayes,  in  conoid- 
eration  of  his  payment  of  bills,  then  maturing,  to  an  amount 
equal  to  or  greater  than  the  note.  He  soon  after  indorsed  the 
note  to  the  plaintiffs'  bank,  which  discounted  it,  placing  the 
proceeds  to  his  credit  The  bank  thus  became  the  owner  of 
the  note  in  the  usual  course  of  business,  for  full  value,  before 
maturity,  and  without  notice  of  any  equities  between  the 
maker  and  the  payee,  if  any  such  existed.  When  it  fell  due 
it  was  sent  to  the  bank  at  which  it  was  payable  for  collection. 
It  was  not  paid,  and  was  returned  to  the  holder  duly  pro- 
tested. Upon  this  state  of  facts,  the  maker,  the  payee,  and 
the  indBrser  were  severally  liable  to  the  bank,  and  were  liable 
to  each  other  in  the  order  in  which  their  names  stood  as  par* 
liee  to  the  instrument. 
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Hayes  kept  an  account  at  the  bank,  and  when  the  note  wai 
returned  protested,  the  balance  in  his  favor  was  sufficient  to 
cover  the  amount  due  upon  it.  A  clerk,  in  accordance  with 
what  he  considered  a  business  habit,  charged  the  note  up  to 
Hayes's  account  on  the  books  of  the  bank;  but  when  this  fact 
came  to  the  notice  of  the  cashier,  he  told  the  clerk  that  this 
was  not  as  they  intended,  and  directed  him  to  correct  his  act, 
by  crediting  Hayes  with  the  same  amount,  so  as  to  leave  his 
account  to  stand  as  before. 

The  bank  then  brought  this  suit  against  the  makers.  They 
allege  they  have  a  defense  against  the  payee;  and  to  deprive 
the  plaintiff  of  its  position  as  a  holder  in  due  course  of  busi- 
ness and  before  maturity,  they  contend  that  it  was  the  duty 
of  the  bank  to  charge  up  the  note  against  the  balance  due  to 
Hayesj  and  that  the  existence  of  this  balance  was  payment 
in  law. 

They  further  contend  that,  at  all  eyents,  the  act  of  the  clerk 
in  charging  up  the  note  was  payment  in  fact,  that  divested  the 
title  of  the  bank;  and  that  the  subsequent  credit,  made  under 
the  direction  of  the  cashier,  is  not  to  be  treated  as  the  correc- 
tion of  a  mistake,  but  a  new  purchase  of  the  note,  made  after 
protest,  and  subject  to  the  duty  to  inquire,  which  the  law  im- 
poses on  the  purchaser  of  overdue  and  dishonored  paper. 

It  is  practically  conceded,  and  it  is  clear  upon  the  facts  as 
they  are  presented  to  us,  that  unless  the  defendants'  theory 
can  be  sustained,  they  cannot  defend  successfully  in  this  case. 
The  bank,  if  a  holder  for  value  in  the  ordinary  course  of  busi- 
ness before  maturity,  is  not  subject  to  the  equities  growing  out 
of  the  sale  of  the  refrigerating-machine,  and  must  recover  on 
its  title  as  the  holder.  We  come,  then,  to  inquire  what  was 
the  duty  of  the  bank  in  regard  to  the  deposit  standing  to  the 
credit  of  Hayes.  The  general  rule  is  well  settled,  that  while 
the  bank  may  appropriate  funds  in  its  hands  belonging  to  any 
previous  party  to  the  note,  to  the  payment  of  it,  when  payment 
is  not  made  at  the  time  and  place  named,  yet  it  is  not  bound 
to  do  so.  The  note  may  be  treated  as,  in  effect,  an  order  or 
check  authorizing  the  bank  to  apply  the  deposit  to  the  pay- 
ment, but  the  deposit  is  not  payment  in  law.  Even  as  between 
the  bank  and  the  maker,  the  bank  is  not  bound  to  make  the 
application,  but  may  take  the  risk  of  its  ability  to  colleet  from 
him  and  allow  him  to  withdraw  his  deposit:  Morse  on  Banks 
and  Banking,  559.    But  where  the  bank  holds  funds  of  the 
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maker  when  the  note  matures,  it  is  bound  to  consider  tbe  in- 
terestfi  of  the  indorsers  or  sureties,  and  if  it  allows  the  maker 
to  withdraw  his  funds  after  protest,  and  the  indorsers  an 
losers  thereby,  the  bank  is  liable  to  them:  Commercial  Kat 
Bank  V.  Henniger^  105  Pa.  St.  496;  German  Nat,  Bank  ▼.  -Fore- 
man, 188  Pa.  St.  474;  21  Am.  St  Rep.  908.  The  reason  of 
this  rule  is,  that  the  maker  is  the  principal  debtor,  and  liable 
to  all  the  indorsers,  whose  undertaking  is  to  pay  if  he  does 
not.  If  the  holder  surrenders  the  money  or  securities  of  the 
maker,  he  parts  with  that  in  which  all  who  haye  a  right  to 
look  to  the  maker  for  indemnity  have  a  definite  interest;  and 
if  his  act  inflicts  loss  on  them,  he  must  stand,  as  to  the  money 
or  securities  surrendered,  in  the  place  of  the  maker.  As  tbe 
maker  is  liable  to  the  indorser,  it  is  very  plain  that  be  cannot 
require  the  bank  to  appropriate  the  indorser's  funds  to  the 
payment  of  his  own  note,  nor  complain  if  the  bank  refuses  to 
do  so.  He  has  no  business  with  the  state  of  accounts  between 
the  indorser  and  the  bank;  but  it  is  his  duty  to  relieve  the 
indorser  by  the  payment  of  the  note  in  accordance  with  its 
terms. 

Nor  was  there  any  payment  in  fact  in  this  case.  The  in- 
dorser did  not  authorize  the  application  of  his  deposit  to  this 
note,  but  insisted  that  the  bank  should  proceed  against  the 
makers.  The  bank  agreed  to  this.  The  unauthorized  charge 
made  by  the  clerk  was  at  once  corrected  by  the  cashier;  the 
deposit  of  the  indorser  was  left  subject  to  his  check,  and  the 
bank  by  this  action  called  on  the  makers  to  make  good  their 
promise  to  pay.     We  see  no  reason  why  they  should  not. 

The  first,  second,  third,  and  fourth  assignments  of  error  are 
sustained,  also  the  tenth,  eleventh,  twelth,  and  thirteenth. 

The  judgment  is  reversed,  and  a  venire  faciae  de  novo 
awarded.  

Banka— Duty  op  Bank  to  Apply  Dbfosit  to  Fatksht  op  Hon.— 
Where  a  bank  is  the  holder  of  a  note  payable  at  tbe  bank,  and  at  iti  matii* 
rity  the  maker  has  a  cash  deposit  in  the  bank  snflSoient  to  pay  it^  not  speoially 
applicable  to  any  particular  purpose,  the  bank  ii  bound  to  charge  the  amoont 
of  the  note  against  the  deposit:  German  NaL  Bank  v.  Foreman,  138  Pa.  Sb 
474;  21  Am.  St.  Rep.  908,  and  note.  When  an  ineoWent  debtor,  who  is» 
signs  for  the  benefit  of  his  creditors,  is  indebted  to  a  bank  in  which  he  hai 
money  on  deposit,  the  bank  may  apply  the  deposit  to  the  debt»  thongh  the 
debt  had  not  matured  at  the  time  of  the  assignment:  KeiUuekg  Fkmr  Co.  ▼• 
MerehanU*  Nak  Bank,  90  Ky.  226.  In  an  action  against  a  bank  to  reoof« 
money  of  a  depositor,  which  was  applied  by  the  bank  in  paymoat  of  oortaia 
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notes,  the  defense  of  »  banker's  lien  cannot  be  raisedf  If  the  notes  had  not 
-mouM  to  maturity,  and  the  defense  was  not  made  in  th*  pleading:  Oardner  t. 
.Fim  NaL  Bank,  10  Mont  149.  When  a  promissory  note,  negotiable  and 
payable  al  a  bank,  is  sent  to  the  bank  properly  indorsed  for  ooUection,  it  oaa 
pay  the  note  ont  of  the  general  fnnds  of  the  maker,  and  charge  his  aoooont 
with  tho  amount:  BtdJML  Bank  t.  Aeoam^  lt5  Ind.  084;  21  Am.  St.  Rep. 
^K5a,  and  note  with  eases  eolleoted  diaeossing  this  aabjeoi  8ee  also  AMjp- 
▼•  AmI^  126  N.  T.  tl8|  82  Am.  St.  Befb  asit  Md  Mia. 
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MimaiPiL  Bonds— Void  CHARTza.  — A  oorporatioa  luiTlBg  m^  ligd  «» 
istenoe  hM  no  legal  power  to  issae  bondi  or  obligalums  ol  m  badi^ 
oharaoter,  though  it  it  acting  as  a  nranioipal  oorporatUm  and  a  tfte 
apparent  ezeroise  of  legal  corporate  power.  Thia  mle  doaa  nol  i^ply  t» 
mnnioipal  corporations  whose  organization  is  irregular  msrslj;  bat  if 
the  constitution  or  a  statute  declares  that  certain  aois  dona  or  omissioiis 
occurring  in  an  effort  to  organize  snob  corporation  shall  render  yoid  tbt 
attempt  to  organize  it»  the  court  will  not  disregard  sadi  prohibitioB 
at  the  instance  of  a  creditor  deceived  by  the  appoaranca  ol  a  l^al  or^ 
ganization.  ^ 

OnmoNS  OT  an  Afpbllatb  Court,  of  What  OoNaLvsrrm  — Thm  effaot  ef 
an  opinion  must  be  determined  from  examining  it»  and  sanai  tsliiiiig 
therefrom  what  the  court  had  agreed  to  upon  oonsoltatioo.  Hie  ooort 
ooncnrs  in  and  is  bound  by  the  opinion  as  it  appears^  and  nol  by  any. 
thing  outside  of  it,  and  its  effect  cannot  be  limited  by  looking  into  tts 
record  and  showing  that  there  were  other  and  different  faoli  vpon  whieb 
the  court  might  have  acted  and  founded  its  Jndgmonl 

Dewitt^   Thomas^  and    DewUt^  and   PrUehard^  8iB$r^  and 

Thomas^  for  the  plaintiff  in  error. 

Robeson  and  Oaston^  P.  B.  Mayfidd^  and  BurleU^  Man^uU^ 

and  TurUy^  for  the  defendant  in  error. 

Snodqrass,  J.  Complainant  brings  this  suit  to  reooyer  of 
defendant,  alleged  to  be  an  incorporated  town  of  this  state,  the 
amount  now  due  him  upon  certain  interest-bearing  bonds  is> 
sued  by  defendant  on  October  1,  1888.  There  were  twenty- 
two  of  these  bonds,  of  the  denomination  of  one  thousand 
dollars  eaoh,  payable  to  bearer  October  1, 1908,  with  interest 
at  six  per  cent,  payable  8emi-annuallyi  evidenced  by  coupons 
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attached.  They  were  issued  to  the  Nashville  and  Tellico 
Itailroad  Company  in  consideration  for  stock  subscribed  by 
defendant.  The  bonds  were  purchased  by  complainant,  who 
is  a  bona  fide  holder,  and  they  were  regularly  issued,  and  un- 
der proper  legislative  authority,  and  are  valid  and  binding 
obligations  of  defendant,  if  defendant  is  a  legally  incorporated 
cit3'',  or  if,  as  between  itself  and  complainant,  it  cannot  rely 
on  the  defense  of  non-corporate  existence  now  interposed. 

At  the  time  of  the  issuance  of  said  bonds,  and  for  some 
years  prior  thereto,  it  was  acting  as  a  corporation.  As  such 
it  issued  the  bonds  through  its  proper  officers,  and  under  its 
corporate  seal,  with  such  recitations  as  were  proper,  and 
showed  the  legality  of  the  bonds  in  case  they  were  issued  by 
the  corporation  duly  organized. 

It  did  assume  a  legal  existence  as  a  municipal  corporation,, 
and  legal  power  as  such  to  issue  the  bonds.  Legislative 
power  thus  assumed  existed  to  issue  the  bonds,  if  it  were  a 
corporation,  and  the  first  question  is.  Was  it  a  corporation 
legally,  as  well  as  in  fact,  organized? 

It  appears  that  the  town  of  Athens  was  originally  incorpo- 
rated by  the  county  court  of  McMinn  County,  in  the  year  I860, 
under  code,  sections  1349  et  seq.,  but  that  that  organization  of 
the  corporation  was  superseded  by  the  organization  of  the  town 
as  a  municipal  corporation  under  the  act  of  1869-70,  chapter 
69,  sections  39  et  seq.,  pages  500  et  seq.;  that  the  act  of  1869- 
70  was  repealed  by  the  act  of  1879,  chapter  255,  page  296, 
and  said  repeal  was  accepted  and  acquiesced  in;  that  the 
town  was  without  municipal  organization  or  government  un- 
til June  or  July,  1881,  when  an  attempt  was  made  to  organize 
said  town  into  a  municipal  corporation  under  the  act  of  March 
25,  1877  (Acts  1877,  c.  121,  amending  Acts  1875,  c.  92), 
which  attempt  was  void  because  the  certificate  of  the  sheriff 
holding  the  election  was  not  indorsed  on  the  application  and 
registered  with  it,  as  required  by  section  8  of  the  act  of  1877^ 
chapter  121, 

This  was  the  defense  set  up  by  defendants,  the  last  board 
of  mayor  and  aldermen  of  the  town,  averring,  in  consequence, 
that  all  acts  under  such  attempted  incorporation  were  void, 
together  with  further  plea  that  they  had  resigned,  and  their 
resignations  had  been  accepted  before  the  filing  of  complain-^ 
ant's  bill. 

We  state  the  above  facts  respecting  the  incorporation  and 
repeals,  and  e£fort  to  reorganize  and  failure,  because,  without 
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•cl  iborating  the  propoaf.tions  or  debating  the  questions  inToIvi?d 
in  the  statement,  we  hold  them  to  be  settled  as  stated,  and 
time  forbids  that  we  should  attempt  the  detailed  answer  to 
the  able  and  elaborate  arguments  of  complainants  counsel  to 
the  contrary  which  these  arguments  so  well  merit. 

It  is  sufBcient  to  say  that  it  has  been  settled  that  the  act 
of  1879  repealed  the  charter  of  1870,  and  this  did  not  rerive 
the  incorporation  of  1860:   Burh  y.  State^  6  Lea,  849. 

It  is  said,  this  case  should  not  be  followed;  that  it  was  opoa 
ail  agreed  statement  of  facts;  and  even  if  correct  thereon,  is 
erroneous  on  the  real  facts.  It  does  not  appear  to  be  on  an 
agreed  statement  of  facts,  and  we  cannot  look  outside  the 
opinion  to  determine  that  question.  What  appears  in  an 
opinion  is  the  matter  submitted  to  the  court  and  agreed  to  in 
xionsultation,  and  not  that  which  might  have  existed  and  not 
been  submitted.  The  court  concurs  in  an  opinion  as  it. ap- 
pears, and  is  bound  by  it,  and  not  by  anything  outside  of  or 
beyond  it  The  record  cannot  be  looked  to  to  correct  <v 
change  it.  But  besides,  the  opinion  deals  with  the  question 
of  effect  of  repealing  statutes  which  could  not  have  appeared 
<Iifferently  to  the  court  tlien  and  now. 

In  this  opinion  a  litigation  fairly  involving  the  very  ques- 
tions now  in  issue  was  discussed  and  disposed  o£  It  is  con- 
illusive,  and  we  have  no  disposition  to  review  it. 

Here  the  repealing  act  of  1879  was  held  valid,  but  in  this 
«ase  it  is  again  assailed  as  void  under  section  17  of  article  S 
of  the  constitution,  providing  that  ''acts  which  repeal,  revive, 
or  amend  former  laws  shall  recite  in  their  caption,  or  other- 
wise, the  title  or  substance  of  the  law  repealed,  reviTed,  or 
amended.'* 

The  act  is  not  open  to  this  objection.  It  does,  in  its  caption, 
Tecite  the  title  of  the  act  repealed. 

It  is  not  necessary  to  pursue  the  argument  of  complainant'! 
i^ounsel  that  this  repealing  act  is  an  exception  because  the 
title  of  the  act  repealed  conveyed  no  idea  of  the  purpose  of 
the  last  act.  The  act,  by  reference  to  that  repealed,  when  the 
latter  was  read,  did  show  its  purpose.  It  would  mislead  no 
one  who  read  the  act  referred  to. 

The  town  of  Athens  was  therefore  not  incorporated  when 
it  made  an  effort  to  organize  under  the  act  of  1877.  That 
effort  failed,  for  the  reason  that  the  certificate  of  the  sheriff 
holding  the  election  was  not  indorsed  on  the  application  for 
charter  and  registered  with  it    The  charter  was  therefore 
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^oid  by  express  provision  of  the  statute:  Acts  1877,  o.  121^ 
aec.  8,  p.  146;  Hooper  v.  Rhea^  MS.,  Knoxville,  1885. 

It  consequently  follows  that  the  town  of  Athens  was  not  a 
legally  incorporated  town  when  it  issued  the  bonds  in  ques* 
tion.  This  brings  us  to  the  most  serious  question  in  the  case: 
whether  the  defendant  can  now  rely  on  the  defense  of  no  cor* 
porate  existence,  having  acted  as  a  corporation  and  issued  the 
bonds  while  in  apparent  exercise  of  legal  corporate  power* 
This  is  a  question  of  much  difficulty.  There  is  a  line  of  most 
respectable  cases  on  the  negative  of  the  proposition  stated, 
but  in  none  of  them  is  the  question  determined  that  a  corpo- 
ration attempting  to  organize  under  a  general  law  which  de* 
clares  that  the  charter  shall  be  void  for  non-compliance  with 
special  provisions  thereof  shall  be  held,  by  estoppel  or  others 
wise,  to  be  a  corporation.  But  whatever  may  be  the  rule  held 
elsewhere,  it  is  settled  here,  in  cases  most  maturely  considered, 
that  a  body  or  corporation  having  no  legal  existence  has  no 
legal  power  to  issue  bonds  or  obligations  of  a  binding  char- 
acter, and  that  such  body  or  corporation  does  not  obtain  a  de 
facto  static  BO  as  to  require  a  direct  proceeding  by  the  state 
to  avoid  its  existence  or  its  acts.  In  the  two  opinions  in 
Hooper  v.  Rhea^  already  referred  to,  the  last  proposition  is 
settled,  and  the  first  is  determined  in  certain  cases  in  this 
state,  cited  and  approved  in  case  of  Norton  v.  Shelby  County^ 
118  U.  S.  425. 

The  rule  here  established,  and  which  met  the  approval  of 
that  court  in  that  case,  was,  that  want  of  power  to  issue  in- 
▼olyed  want  of  legal  creation  of  the  body  which  did  issue  the 
bonds,  and  that  if  there  was  no  de  jure  office  created  which 
could  be  filled,  there  could  be  no  de  facto  officer  filling  it;  if 
there  was  no  de  jure  corporation,  it  could  have  no  de  facto 
representation.  This  is  a  sound  view,  and  we  reassert  it  as 
oorrect. 

Such  a  rule  would  not,  of  course,  apply  to  irregularly  organ- 
ised corporations,  or  those  which  obtained  such  yalidity  by 
special  grant  of  the  state  or  compliance  with  general  law  as 
to  be  merely  voidable  organizations,  and  such  as  the  state,  by 
direct  proceeding,  could  alone  dissolve;  but  where  the  consti- 
tution or  the  statute  provides  that  acts  done  or  omissions  oc- 
curring in  eflbrt  to  organize  a  municipal  corporation  shall 
render  the  attempt  to  organize  and  the  charter  invalid,  and  of 
no  force  whatever,  it  is  not  left  to  the  court  to  disregard  this 
statutory  or  constitutional  prohibition  at  the  instance  of  a 
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creditor  deceived  by  the  appearance  of  an  organisation.  It 
was  his  daty  to  ascertain,  —  1.  Is  there  a  legal  corporation? 
and  2.  Has  it  power  to  issue  the  bonds  proposed  to  be 
cold.     He  must,  at  his  peril,  determine  both  qaestlons  for 

himself. 
The  decree  is  affirmed,  with  cost 


MiTNicTPAL  6oNi>9.  — This  labject  is  eztenstvely  treated  in  the  notea  ti 
De  FoM  y.  CUy  qf  Riehvwnd,  98  Am.  Dec.  664-C91,  and  Dcming  ▼.  InkahknH 
nf  HoUon,  18  Am.  Rep.  259-269.  A  purchaser  of  maoicipal  bonds  is  bomid 
by  the  law  under  which  they  are  issued,  and  the  law  informs  him  that  tbs 
bonds  impose  no  obligation,  unless  issued  according  to  the  law:  Diamond  ▼. 
Lawrence  County,  37  Pa.  St.  353;  78  Am.  Dee.  429;  Aurora  ▼.  ITeK,  22  Ind. 
88;  85  Am.  Dec^413;  Kahn  v.  Board  qf  Supertnaors,  79  Gal.  S88.  Hnoieipal 
bonds  issued  in  excess  of  the  number  and  amount  anthorisedby  law  are  rmds 
Sutro  V.  PeUU,  74  Gal.  332;  5  Am.  St.  Rep.  442.  See*abo,  as  to  power  of 
niuircipal  corporation  to  set  np  plea  of  uUra  mre$  in  r^ard  to  the  imeef 
negotiable  paper,  Clark  v.  De9  Moinet,  19  Iowa»  199;  87  Am.  Dea  483; 
w.  Kankakee,  64  UL  249;  16  Am.  Rep.  654. 
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AssiGNn  roR  thb  BurBrrr  or  Oreditobs  Irrbtogablt  BLBcmi  to  treat  tiie 
assij^nment  as  void  if  he  files  an  attachment  bill  against  the  assij^nor 
alleging  the  assignment  to  be  fraudulent  and  void,  although  his  r.ctioo 
was  prompted  by  the  mistaken  advice  of  his  attomej  reepeoting  the 
validity  of  the  assignment  It  is  not  material  that  no  loaa  or  injniy 
occurred  to  any  one  from  the  proceeding  taken  by  the  aasignor  in  hoe- 
tility  to  the  assignment. 

Hughes  and  Hatcher^  and  Figuers  and  Padgett^  for  the 

plaintiffs. 

George  P.  Frierson^  for  the  defendants. 

Lea,  J.  On  June  29,  1891,  the  Glenn  Brothers,  merchants 
and  residents  of  Maury  County,  made  a  special  assignment 
of  their  stock  to  J.  W.  and  C.  A.  Lee,  for  the  purpose  of  secar- 
ing,  in  the  order  named,  the  following  indebtedness:  1.  A 
debt  of  $350  to  C.  A.  Lee;  2.  A  debt  of  $565  to  O'Bryan 
Brothers;  and  lastly,  a  debt  of  $371  to  the  Connell-Hall-Mc- 
Lester  Company.  On  the  same  day  the 'deed  was  filed  for 
registration.  The  trustees  were  given  power  to  take  immedi- 
ate possession  of  said  stock  of  goods,  to  sell  the  same  at  once, 
and  appropriate  the  proceeds  to  the  payment  of  oosts,  then  to 
the  debts  named,  in  the  order  indicated. 
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On  the  day  after  the  deed  was  filed  for  registration,  J.  W. 
•stnd  C.  A.  Lee,  who  reside  in  Williamson  County,  came  to 
C^olumbia  to  examine  into  the  matter.    They  went  to  the  re- 
gister's office,  procured  the  deed,  or  a  copy  thereof,  and  carried 
it  home  with  them.     While  in  Columbia,  C.  A.  Lee  asked  the 
opinion  of  a  lawyer  in  regard  to  the  trust  deed,  who  told  him 
there  was  nothing  for  him  to  do  but  to  accept  the  trust,  qualify, 
and  execute  the  same.    Two  days  afterward,  the  Ijees  went  to 
Franklin,  as  C.  A.  Lee  says,  to  seek  advice  in  regard  to  his 
duties,  liabilities,  and  rights  under  the  deed.     Upon  reaching 
Franklin,  they  showed  the  deed  to  a  bank  cashier  and  a  gro- 
cery merchant,  who  advised  them  that  the  deed  was  worth- 
less, and  advised  them  to  consult  an  attorney.    They  did  so, 
and  he  advised  them  the  deed  was  invalid,  and  void,  as  con- 
travening the  general  assignment  statute.    Thereupon,  at  the 
instance  of  the  attorney,  an  attachment  bill  was  drafted,  in 
which  it  was  alleged  that  the  deed  was  made  to  defraud  the 
creditors  of  the  Glenns,  and  especially  the  complainant  C.  A. 
Lee,  and  asking  that  the  deed  be  declared  fraudulent  and 
void,  and  the  property  therein  conveyed  be  attached,  sold,  and 
applied  to  the  payment  of  the  indebtedness  of  the  Qlenns  to 
complainants. 

The  bill  was  sworn  to,  and  C.  A.  Lee  boarded  the  train  and 
went  to  Pulaski,  and  obtained  from  the  chancellor  a  fiat  for 
an  attachment.  He  returned  to  Columbia,  and  on  July  3d  he 
filed  the  bill  in  the  office  of  the  clerk  and  master,  and  there* 
upon  an  attachment  was  issued  and  placed  in  the  hands  of 
the  sheriff,  and  the  stock  of  goods  conveyed  in  the  assignment 
to  the  trustees,  J.  W.  and  C.  A.  Lee,  was  levied  on  by  the 
sheriff.  After  this  they  again  consulted  an  attorney  at  Co- 
lumbia, who  advised  them  that  the  deed  of  assignment  was 
valid,  and  then,  on  July  9th,  they  dismissed  the  attachment 
bill.  Afterward,  they  gave  bond  as  trustees,  and  were  pro- 
ceeding to  close  the  trust,  when  the  bill  was  filed  in  this  case 
against  them  and  the  Glenn  Brothers,  by  0*Bryan  Brothers 
and  the  assignee  of  the  Connell-Hall-McLester  Company,  the 
two  other  creditors  named  in  the  assignment,  to  have  a  re- 
ceiver appointed,  and  to  exclude  C.  A.  Lee  from  any  benefit 
under  the  trust,  as  he  had  repudiated  the  same,  alleging  that 
the  filing  of  the  attachment  bill  was  an  election  to  renounce 
the  trust. 

The  Lees  answered,  and  admitted  the  facts  above  set  forth, 
but  insisted  that  they  filed  the  attachment  bill  under  the 
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of  an  attorney,  and  alleged  and  proved  that  there  wmm 
no  loss  or  injury  of  any  kind  to  the  property  attached  from 
the  date  of  attachment  to  the  dismissal  of  the  bill. 

Upon  the  hearing,  the  learned  chancellor  held  that  there 
being  no  loss  or  injury  to  the  property,  and  as  complainants 
suffered  no  loss  or  injury  to  their  rights  or  interest  in  the  prem- 
ises, that  defendants,  J.  W.  and  C.  A.  Lee,  did  not,  by  the  fil- 
ing of  their  attachment  bill,  lose  their  right  to  act  as  trustees 
and  to  execute  the  trust,  and  that  the  defendant  C.  A.  Lee 
did  not  thereby  forfeit  or  lose  his  rights  under  said  deed,  and 
complainants'  bill  was  dismissed. 

The  action  of  the  court  was  erroneous.  The  defendants 
could  elect  to  take  under  the  assignment,  or  they  might 
renounce  the  same  and  attack  the  assignment,  but  a  creditor 
cannot  be  permitted  to  assail  and  claim  under  an  assignment. 
It  has  been  held  by  this  court,  and  it  is  sustained  by  all  the 
authorities,  that  any  distinct  and  unequivocal  act  of  renun- 
ciation of  the  benefits  of  a  deed  by  any  of  the  creditors  in- 
tended to  be  benefited  will  operate  against  any  further  olaims 
under  the  deed:  Farquharaon  ▼.  McDonald^  2  Heisk.  419. 

They  elected  to  renounce  and  repudiate  the  benefits  of  the 
assignment  when  they  filed  the  attachment  bill  alleging  that 
the  assignment  was  fraudulent  and  void:  Terry  v.  Hunger^ 
121  N.  Y.  167;  18  Am.  St.  Rep.  803.  But  it  is  insisted  that 
the  attachment  bill  was  filed  by  the  defendants  under  a  mis- 
taken view  of  the  law  by  an  attorney.  This  can  make  ne 
difference.  The  Lees  were  acquainted  with  all  the  facts  in  ihs 
oase,  and  that  they  were  wrongfully  advised  cannot,  of  itaeU^ 
destroy  or  render  nugatory  their  renunciation  of  the  beneflti 
vnder  the  assignment:  Beli  v.  Steel,  2  Humph.  148. 

It  is  further  insisted  that  complainants  in  this  case  suffered 
no  loss  or  injury  to  their  rights  or  interest  by  the  filing  of  the 
attachment  bill  and  the  attaching  of  the  assigned  property, 
and  therefore  that  they  are  not  estopped  to  assert  their  rights 
under  the  deed  of  assignment.  Bigelowon  Estoppel,  5th  ed., 
673,  says:  ''The  election,  if  made  with  knowledge  of  the 
facts,  is  in  itself  binding;  it  cannot  be  withdrawn  without  due 
consent,  although  it  may  not  have  been  acted  upon  by  another 
by  any  change  of  position."  Herman,  in  his  work  on  estop- 
pel, ed.  1886,  p.  1177,  says:  "One  entitled  to  a  benefit  undsr 
an  instrument,  whether  it  be  a  will  or  any  contract,  if  he 
olaims  the  benefits  of  such  instrument,  he  must  abandon  every 
right  the  assertion  whereof  would  defeat  sven  partially  Um 
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provisions  of  the  instrument.  A  party  cannot  occupy  incon- 
sistent positions,  but  will  be  confined  to  his  election.''  In  Lovki^ 
ville  etc.  Co,  v.  NashviUe  etc.  Co.^  2  Swan,  282,  it  is  said:  '*  In 
case  of  election,  the  rule  is,  if  a  person  determines  his  electioni 
it  shall  be  forever  determined." 

The  question  is,  Has  an  election  been  made  by  a  direct  and 
unequivocal  act?  If  so,  he  must  stand  by  it,  and  his  future 
action  cannot  be  changed  by  the  fact  that  others  were  not 
injured;  and  therefore  it  was  wholly  immaterial  whether  any 
loss  or  injury  was  sustained  by  complainants  between  the 
filing  of  the  attachment  bill  and  its  dismissal. 

The  result  is,  that  the  decree  of  the  court  dismissing  com- 
plainants' bill  is  reversed,  and  this  cause  will  be  remanded 
for  the  purpose  of  having  said  trust  executed  under  the  direc- 
tions of  the  court,  in  accordance  with  this  opinion.  The  de- 
fendants, J.  W.  and  C.  A.  Lee,  will  pay  the  oost  of  this  court 
and  of  the  court  below.  

ELwrrioH  bstwbbn  Rsmxdibs,  WHur  Ibbbvocablbx  See  oote  to  fcwkt 
T.  Bowery  8av.  Bank,  10  Am.  Si.  Bep.  487-494.  Creditor  cannot  claim  ander 
■wignment  for  benefit  of  creditort,  after  resisting  the  assignment  by  setting  up 
a  eUim  aatagonistio  to  it:  ifwhg  v.  Chok,  S5  Tenn.  882;  4  Am.  81  Bep.  7tf& 
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Pabbnt  and  Child.  —  Comtraot  Sionbd  bt  a  Mihob  and  hbb  Fathbb, 

respecting  wages  to  be  earned  by  her,  is,  in  law,  the  contract  of  the  father, 
and  therefore  cannot  be  avoided  or  disaffirmed  by  her.  Henoe,  if  snoh 
eontract  stipulates  that  the  wages  shall  be  paid  to  her,  bat  that  if  she 
leaves  the  employment  without  first  giving  two  weeks' notioe,  or  fails  to 
work  faithfully  during  the  period  of  two  weeks  after  giving  notioe  of 
the  intention  to  leave,  then  that  a  sum  specified  shall  be  forfeited  to  her 
employer  as  liquidated  damages,  and  may  be  dedncted  from  wages  dBe, 
each  stipulation  is  valid  and  enforceable. 
Damagbs,  Contract  fob  Liquioatbd,  whbn  Surainablb.  —  A  sodden 
breaking  oS  of  a  contract  for  services  by  either  party  involves  such  dif- 
ficulties concerning  the  actual  loss  as  renders  a  reasonable  agreement 
for  stipulated  damages  appropriate  and  valid.  Therefore,  if  a  contract 
for  services  stipulates  that  if  the  employee  shall  leave  the  service  with- 
out giving  two  weeks'  previous  notice  of  his  intention  so  to  do,  he  shall 
forfeit  a  specified  sum,  which  may  be  deducted  from  wages  dae  him, 
SQoh  stipulation  is  valid,  especially  if  the  oircomstanoes  and  nature  el 
the  employment  are  such  that  it  will  be  difficult  to  oaloolate  with  aof 
•ertainty  the  actnal  loss  resulting  from  abandoning  tha 
without  pre V ions  notioe. 
Am.  St.  Rbph  Voik  XXX  — N 
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advioe  of  an  attorney,  and  alleged  and  proved  thai  tfaera 
no  loss  or  injury  of  any  kind  to  the  property  attached  froa 
the  date  of  attachment  to  the  dismissal  of  the  bill. 

Upon  the  hearing,  the  learned  chancellor  held  that  there 
being  no  loss  or  injury  to  the  property,  and  as  oomplainanti 
suffered  no  loss  or  injury  to  their  rights  or  interest  in  the  prem- 
ises, that  defendants,  J.  W.  and  C.  A.  Lee,  did  not,  by  the  fil- 
ing of  their  attachment  bill,  lose  their  right  to  act  as  trustees 
and  to  execute  the  trust,  and  that  the  defendant  C.  A.  Lee 
did  not  thereby  forfeit  or  lose  his  rights  under  said  deed,  and 
complainants'  bill  was  dismissed. 

The  action  of  the  court  was  erroneous.  The  defendants 
could  elect  to  take  under  the  assignment,  or  they  might 
renounce  the  same  and  attack  the  assignment,  but  a  creditor 
cannot  be  permitted  to  assail  and  claim  under  an  assignment 
It  has  been  held  by  this  court,  and  it  is  sustained  by  all  the 
authorities,  that  any  distinct  and  unequivocal  act  of  renun- 
ciation of  the  benefits  of  a  deed  by  any  of  the  creditors  in- 
tended to  be  benefited  will  operate  against  any  further  claims 
under  the  deed:  Farquharaon  v.  McDonald,  2  Heisk.  419. 

They  elected  to  renounce  and  repudiate  the  benefits  of  the 
assignment  when  they  filed  the  attachment  bill  alleging  that 
the  assignment  was  fraudulent  and  void:  Terry  y.  Munger^ 
121  N.  Y.  167;  18  Am.  St.  Rep.  803.  But  it  is  insisted  that 
the  attachment  bill  was  filed  by  the  defendants  under  a  mis> 
taken  view  of  the  law  by  an  attorney.  This  can  make  ne 
difi*erence.  The  Lees  were  acquainted  with  all'  the  facts  in  the 
ease,  and  that  they  were  wrongfully  advised  cannot,  of  itself 
destroy  or  render  nugatory  their  renunciation  of  the  benefili 
vnder  the  assignment:  Beli  v.  Steel,  2  Humph.  148. 

It  is  further  insisted  that  complainants  in  this  case  suffered 
no  loss  or  injury  to  their  rights  or  interest  by  the  filing  of  the 
attachment  bill  and  the  attaching  of  the  assigned  property, 
and  therefore  that  they  are  not  estopped  to  assert  their  rights 
under  the  deed  of  assignment.  Bigelowon  Estoppel,  5th  ed., 
673,  says:  '*  The  election,  if  made  with  knowledge  of  the 
facts,  is  in  itself  binding;  it  cannot  be  withdrawn  without  due 
consent,  although  it  may  not  have  been  acted  upon  by  another 
by  any  change  of  position."  Herman,  in  his  work  on  estop* 
pel,  ed.  1886,  p.  1177,  says:  "One  entitled  to  a  benefit  und«r 
an  instrument,  whether  it  be  a  will  or  any  contract,  if  he 
elaims  the  benefits  of  such  instrument,  he  must  abandon  every 
right  the  assertion  whereof  would  de&at  even  partially  the 
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ro visions  of  the  instrument.  A  party  cannot  occupy  incon- 
LBtent  positions,  but  will  be  confined  to  his  election.^  In  £ou»«- 
ille  etc.  Co.  v.  Nashville  etc.  Co.^  2  Swan,  282,  it  is  said:  **In 
a86  of  election,  the  rule  is,  if  a  person  determines  his  election, 
t  shall  be  forever  determined." 

The  question  is,  Has  an  election  been  made  by  a  direct  and 
inequivocal  act?  If  so,  he  must  stand  by  it,  and  his  future 
eiction  cannot  be  changed  by  the  fact  that  others  were  not 
Injured;  and  therefore  it  was  wholly  immaterial  whether  any 
loBS  or  injury  was  sustained  by  complainants  between  the 
filing  of  the  attachment  bill  and  its  dismissal. 

The  result  is,  that  the  decree  of  the  court  dismissing  com- 
plainants' bill  is  reversed,  and  this  cause  will  be  remanded 
for  the  purpose  of  having  said  trust  executed  under  the  direc- 
tions of  the  court,  in  accordance  with  this  opinion.  The  de- 
fendants, J.  W.  and  C.  A.  Lee,  will  pay  the  oost  of  ibis  court 
and  of  the  court  below.  

Blbotior  bstwsxn  Rskbdibs,  WHur  Ibbbvocablis  See  note  to  Fowltr 
T.  Bowery  8av.  Bank^  10  Am.  Si.  Bep.  487-494.  Creditor  cannot  claim  nnder 
■nignment  for  benefit  of  creditort,  after  resiating  the  assignment  by  setting  up 
»eUim  antagoniaiio  to  it:  ifwhg  v.  Chok,  85  Tenn.  832;  4  Am.  81  Bep.  781 
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(91  TaNNissaa,  161] 
Pabbht  and  Child.  —  Contbaot  Sionbd  bt  a  Mibob  and  hbb  Fathbb, 
respecting  wages  to  be  earned  by  her,  is,  in  law,  the  contract  of  the  father, 
and  therefore  cannot  be  avoided  or  disaffirmed  by  her.     Henoe,  if  snoh 
eontract  stipulates  that  the  wages  shall  be  paid  to  her,  bnt  that  if  she 
leayes  the  employment  without  first  giving  two  weeks'  notioe,  or  fails  to 
work  faithfully  during  the  period  of  two  weeks  after  giving  notioe  of 
the  intention  to  leave,  then  that  a  sum  specified  shall  be  forfeited  to  her 
employer  as  liquidated  damages,  and  may  be  deducted  from  wages  dne, 
saoh  stipulation  is  valid  and  enforceable. 
Damagis,  Contract  fob  Liquioatbd,  whbn  Surain ablb.  —  A  sudden 
breaking  off  of  a  contract  for  services  by  either  party  involves  such  dif- 
ficulties concerning  the  actual  loss  as  renders  a  reasonable  agreement 
for  stipulated  damages  appropriate  and  valid.     Therefore,  if  a  contract 
for  services  stipulates  that  if  the  employee  shall  leave  the  service  with- 
out giving  two  weeks'  previous  notice  of  his  intention  so  to  do,  he  shall 
forfeit  a  specified  sum,  which  may  be  deducted  from  wages  dae  him, 
noh  stipulation  is  valid,  especially  if  the  oircumstanoes  and  BBtnre  el 
the  employment  are  such  that  it  will  be  difficult  to  calculate  with  Bay 
•ertsinty  the  actual  loss  resalting  from  Bbandoning  Hm 
without  previoos  notioe. 
Am.  Bt.  Bit..  Voi^  XXJL  -  N 
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Damagib.  —  Thb  Riom  ot  an  Emplotsr  to  Dkduct  a  Sum 

LiQOiDATBD  Damaou  from  the  wages  of  an  employee^  who  Isaw  fte 
•ervioe  without  fint'  giving  preTious  notice  of  his  inteatkm  to  do  i^  ■■ 
stipulated  in  a  ooutract  of  employment,  cannot  bo  defeated  bj  the  c» 
ployee  returning  on  the  next  day  after  quitting  work,  and  efferag  Is 
work  out  her  notice. 

Diekifuon  and  Prater^  for  the  plainiifll 
E.  J.  Wickware^  for  the  defendant. 

LuBT0N«  J.    Minnie  James,  a  minor,  was  an  emplojee  ef 
the  appellant,  a  corporation  engaged  in  the  manufacture  of 
cotton  goods.    The  contract  of  employment  was  in  writing, 
and  was  with  the  minor  and  her  father.     By  one  of  the  pio- 
▼isions  of  this  contract  it  was  stipulated  that  the  employee 
ehould  give  two  weeks'  notice  of  her  intention  to  quit    It  k 
further  provided  that  in  case  she  should  leave  without  giving 
two  weeks'  notice,  ^'or  fail  or  refuse  to  faithfully  work  during  a 
period  of  two  weeks  after  giving  notice  of  an  intention  to  leave, 
....  then  it  is  hereby  agreed  that  the  amount  stated  bcdow 
for  the  class  to  which  I  may  belong  is  agreed  upon  as  liquidated 
damages  due  said  Tennessee  Manufacturing  Company  at  the 
time  of  my  failure  to  comply  with  the  terms  of  this  contract,  to 
compensate  it  for  all  damages,  both  actual  and  exemplary,  and 
all  loss  arising  from  my  failure  to  carry  out  the  terma  of  this 
agreement;  and  it  is  further  agreed  upon,  that  said  amount 
applicable  to  the  class  of  employees  to  which  I  may  belong 
shall  be  deducted  from  any  sum  which  may  be  due  me  by  said 
company,  whether  on  account  of  services  rendered,  or  other* 
wise." 

The  class  to  which  appellee  belonged  was  that  of  those  re- 
ceiving fifty  cents  per  day  and  under  one  dollar.  The  dam- 
ages stipulated  for  this  class  was  ten  dollars.  At  the  foot  of 
this  agreement,  which  was  signed  by  appellee,  was  this  fur- 
ther agreement,  signed  by  her  father:  ^  The  foregoing  agree- 
ment has  been  read  by  me,  and,  fully  understanding  the 
same,  it  is  also  agreed  to  by  me  as  binding  both  me  and  my 
daughter,  Minnie  James,  who  is  legally  disqualified  from 
making  this  contract,  to  all  its  terms  and  conditions.  I 
agree  further,  that  said  Minnie  James  is  hereby  authorised 
to  receive  the  wages  of  said  work,  and  that  all  sums  paid 
to  said  employee  are  to  be  accepted  as  fully  discharging  all 
liability,  to  the  full  amount  so  paid,  and  said  wages  are  to 
be  subject  to  all  the  conditions  of  this  contract  as  though 
said  employee  was  legally  empowered  to  act  ia  persoo." 
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.A^ppellee  gave  notice  of  her  intention  to  leave,  and  there- 
worked  ten  days,  but  at  the  end  of  that  time  quit  with- 
^vi^  any  excuse.  At  the  time  she  quit,  there  was  due  her 
wenty  days'  wages,  including  the  ten  days  after  her  notice. 

If  the  stipulation  as  to  damages  is  invalid,  then  the  com- 
^CLuy  is  due  her  ten  dollars;  if  valid,  then  nothing  is  due  her. 
CJpon  quitting,  she  brought  suit,  by  her  father  as  next  friend, 
UfK>n  a  qiMntum  ineruiL  The  contract  has  been  set  up  as  a 
defense  to  her  suit. 

The  circuit  judge,  being  of  opinion  that  the  contract  was 

invalid,  as  being  one  with  a  minor,  who  had  a  legal  right  to 

repudiate  same,  gave  judgment  for  the  plaintiff.    In  this  we 

^bink  his  honor  erred.    If  the  contract  had  been  alone  with 

^fae  minor,  she  might  undoubtedly  repudiate  it,  and  recover 

upon  a  quantum  meruit.    The  law  would  give  the  infant  the 

privilege  of  judging  whether  such  a  contract  was  beneficial  or 

not,  and  of  avoiding  it  if  she  elected  to  do  so,  and  recovering 

the  value  of  her  services  as  if  she  worked  without  any  con* 

tract:  10  Am.  &  Bng.  Bncy.  of  Law,  tit  Infant 

But  this  contract  was  in  law  with  the  father,  who  agreed 
that  the  wages,  in  law  due  to  him,  might  be  paid  over  to  his 
child,  **  subject  to  all  the  conditions  of  this  contract"    The 
wages  of  a  minor,  peculiar  circumstances  out  of  the  way,  are 
due  to  the  father.    This  springs  from  his  legal  duty  to  sap- 
port  and  educate  his  child.    He  may  permit  the  minor  to 
take  and  use  his  own  earnings.    This  is  called  emancipation, 
and  emancipation  will  be  a  defense  to  the  father's  suit  for  the 
minor's  wages.    It  may  be  express  or  implied,  entire  or  par- 
tial.   It  may  be  conditional.    It  may  be  in  writing,  or  oral; 
for  the  whole  minority,  or  for  a  shorter  term;  as  to  a  part  of 
the  child's  wages,  or  as  to  the  whole.    Emancipation  will  not 
enlarge  the  minor's  capacity  to  contract;  it  simply  precludes 
the  father  from  asserting  his  claim  to  the  wages  <tf  his  child: 
Bishop  on  Contracts,  sec.  898. 

If  one  employ  a  minor  with  notice  of  the  non-emancipation 
of  the  infant,  it  will  be  no  defense  to  the  father's  suit  for  the 
wages  that  the  child  has  received  them.  On  the  other  hand, 
payment  to  the  father  will  be  no  defense  to  the  minor's  suit, 
if  the  employer  knew  of  the  fact  of  emancipation.  These 
principles  of  the  common  law  are  well  settled,  and  have  not 
been  affected  by  statute:  Cloud  v.  Hamilton^  11  Humph.  106; 
63  Am.  Dea  778. 
The  oases  in  America  are  collected  in  a  note  to  Wihon  v. 
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McMOlan,  62  6a.  16;  35  Am.  Rep.  117.  In  vieir  of  tbi 
principles,  we  must  construe  the  contract  of  the  father  as  an 
emancipation,  subject  to  the  conditions  as  to  damages  ia  case 
his  child  shall  quit  without  cause  and  without  the  stipulated 
notice.  It  is  as  much  as  if  he  had  said:  ''My  child  is  a 
minor.  As  such,  I  am  entitled  to  her  wages.  I  am  willing 
that  she  shall  work  in  your  mill,  and  that  the  wages  she  roajr 
earn  shall  be  paid  to  her.  I  agree  that  she  shall  comply  with 
this  contract,  and  if  she  does  not,  then  the  wages  legally  doe 
me  shall  be  detained  by  you  to  the  extent  provided  in  the 
contract  I  make  for  her;  and  only  such  wages  paid  to  her  as 
I  would  be  entitled  to  receive  if  the  contract  were  exclusively 
with  me.^'  This  was  a  conditional  emancipation,  under  a  spe^ 
cial  contract  made  by  and  with  the  father  for  himself  and  his 
child.  Her  emancipation  was  partial.  The  father,  having  a 
legal  right  to  her  entire  wages,  has  stipulated  that  none  shall 
be  paid  her  beyond  the  sum  due  under  this  agreement  with 
him.  If  this  contract  is  binding  on  him,  the  minor  cannot 
recover  beyond  its  limits.  If  the  contract  is  invalid  as  to 
him,  as  stipulating  for  a  penaltyi  then  it  will  not  be  in  the 
way  of  plaintiff's  suit. 

We  agree  with  the  circuit  judge  in  holding  that  this  con- 
tract does  not  fall  within  the  case  of  Schrimpf  y.  Tennt8$ee 
Mfg:  Co,,  86  Tenn.  219;  6  Am.  St.  Rep.  832.    That  case  con- 
cerned a  contract  construed  as  stipulating  for  a  penalty  in 
case  of  a  breach.    It  was  held  not  to  be  an  agreement  for 
liquidated  damages,  because   the  forfeiture  covered  all  the 
wages  due  at  time  of  breach,  regardless  of  amount  due,  and 
regardless  as  to  whether  the  arrearages  were  the  consequence 
of  the  default  of  the  company.    It  was  a  contract  harsh  and 
unconscionable.     It  preserved  no  proportion  between  sum  for* 
felted  and  the  actual  damages,  and  put  all  employees  upon 
same  footing,  whether  much  or  little  was  earned,  much  or  little 
due,  whpn  breach  occurred.     The  damages  were  to  be  all  that 
was  due  in  any  case.     To  one,  this  might  have  been  the  wages 
of  months;  to  another,  the  earnings  of  but  a  day.     But  in 
that  case  Chief  Justice  Turney  quoted  and  indorsed  the  lan- 
guage of  Campbell,  J.,  in  Richardson  v.  Woehler,  26  Mich.  90, 
where  he  said:  *^We  have  no  difficulty  in  holding  that  the 
inju/y  caused  by  the  sudden  breaking  off  of  a  contract  of  ser^ 
vice  by  either  party  involves  such  difficulties  concerning  the 
actual  loss  as  to  render  a  reasonable  agreement  for  stipulated 
damages  appropriate.     If  a  fixed  sum,  or  a  maximum  within 
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'which  wages  unpaid  and  accruing  since  the  last  pay-day 
f  night  be  forfeited,  should  be  agreed  on,  and  shall  not  be  uil* 
reasonable,  or  an  oppressive  exaction,  there  would  seem  to  bo 
no  legal  objection  to  the  stipulation,  if  both  parties  are  equally 
«nd  justly  protected." 

Applying  these  principles  to  the  case  for  judgment,  we 
have  no  difficulty  in  holding  that  the  stipulation  here  is  for 
liquidated  damages,  and  not  for  a  penalty,  and  that  the  con- 
tract is  neither  unreasonable  nor  oppressive.     *'  The  tendency 
and  preference  of  the  law  is  to  regard  stated  sums  as  a  pen- 
alty, because  actual  damages  can  then  be  recovered,  and  the 
recovery  limited  to  such  damages.    This  tendency  and  pref- 
erence, however,  does  not  exist  where  the  actual  damages 
cannot  be  ascertained  by  any  standard.    A  stipulation  to 
liquidate  damages  in  such  cases  is  considered  favorably  ":  1 
Sutherland  on  Damages,  490. 

This  contract  of  employment  on  its  face  affords  no  data  by 
^hich  the  actual  damages  likely  to  result  from  its  non-obserr- 
ance  can  with  any  certainty  be  ascertained.  Such  a  circum* 
stance  has  been  regarded  as  justifying  the  courts  in  holding 
the  sum  stipulated  as  liquidated  damages. 

The  plaintiff  in  error  was  a  cotton-mill,  having  in  its  am- 

ploymeiit  hundreds  of  hands.    The  work  is  divided  into 

many  departments.    The  raw  material  is  handled  by  oiis 

set  of  hands,  and  put  in  condition  for  another,  and  the  second 

department  still  farther  advances  its  manufacture;  and  so 

on  through  successive  stages  of  progress.    The  evidence  shows 

that  each  department  is  dependent  upon  that  immediately 

below  it    Now,  if  the  operatives  of  one  department  quit,  or 

their  work  is  delayed,  its  effect  is  felt  in  all,  to  a  greater  or  less 

degree.    It  is  also  shown  that  it  is  not  always  easy  to  replace 

an  operative  at  once,  and  that  the  unexpected  quitting  of  even 

one  hand  will,  to  some  extent,  affect  the  results  throughout 

the  milL    Yet  the  evidence  shows  that  it  would  be  impossi- 

ble  to  calculate  with  any  certainty  the  precise,  actual  loss 

due  to  an  unexpected  breach  of  an  employee's  engagement; 

though  it  is  shown  that  there  are  some  departments  of  work 

where  the  quitting  of  a  small  number  of  hands,  without  no* 

tice,  would  stop  the  entire  mill,  and  throw  other  hundreds  oat 

of  employment    In  this  day  of  great  factories,  and  the  con« 

sequent  division  of  labor  into  separate  departments,  a  degree 

of  interdependence  among  employees  exists,  which  they  oughts 

and  do,  recognizOi  and  which  makes  the  obligation  of  each  to 
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the  whole,  and  to  the  common  employer,  all  the  more  impiv- 
tant  The  case  is  one,  then,  where  the  certainty  of  Boat 
damage,  and  the  uncertainty  of  means  and  standards  bf 
which  the  actual  damage  can  be  ascertained,*  req aires  the 
courts  to  uphold  the  contract  as  one  for  liquidated  damage 
and  not  as  providing  for  a  penalty.  The  sum  fixed  is  cer- 
tain. It  is  proportioned  to  the  earning  capacity  of  the  em- 
ployee, and  hence  presumably  ¥rith  regard  to  the  particolar 
results  of  a  breach  in  each  department. 

There  is  no  hardship  in  the  agreement  requiring  two  weeU 
notice.  If  the  operative  leaves  for  good  cause,  the  contract 
would  not  apply.  If  able  to  work,  the  pay  continues  until 
notice  has  been  worked  out  That  she  returned  the  next 
day  after  quitting,  and  offered  to  work  out  her  notice,  is  no 
compliance.  The  mischief  had  been  done.  She  had  vol- 
untarily, and  without  pretense  of  excuse,  or  asking  to  be 
released,  gone  off,  and  left  her  work  standing,  and  endear 
ored  to  get  others  to  go  with  her.  The  damages  had  accrued, 
and,  under  the  facts  of  this  case,  appellant  was  not  bound  io 
restore  her. 

Reverse.    Judgment  here  for  plaintiff  in  error. 


OoNTRACTS  FOB  SERVICES  ov  MiNOBS:  See  E  general  dbeaasion  of  the  aol^ 
Jeot  in  the  mouographio  note  to  Craig  ▼.  Van  BMer,  18  Am.  St.  Repw  619- 
025. 

Damages,  What  abb  Deemed  to  bb  Liquidated.  —  Whether  m  earn 
oonstitates  liquidated  damages,  or  a  penalty,  it  a  question  of  eonstrootiQD,  e^ 
riyed  at  by  considering  whether  the  agreement  oon tains  one  m*  sereral  el 
lations,  whether  such  stipnUtioos  vary  in  importance,  whether  the 
are  in  their  nature  certain  or  uncertain,  or  difficult  of  definite  asoertainmea^ 
or  whether,  where  the  injury  is  certain,  the  sum  fixed  npon  is  proportionable 
or  disproportionate  to  such  injnry,  and  the  actual  claim  which  grows  out  of 
it:  FoUj^  V.  McKeegan,  4  Iowa,  1;  66  Am.  Dec  107.    A  stipulation  for  tiqio- 
dated  damages  will  be  enforced  where  it  is  manifest  that  ascertaining  the 
actual  damages  would  be  difficult,  and  the  parties  agreed  on  the  amoonk 
named  for  the  purpose  of  avoiding  the  expense  and  difficulty  of  doing  so: 
OotJiealY,  Talmage,  9  N.  Y.  551;  61  Am.  Deo.  716;  HofnUtanY.  Overion,  e 
Blackf.  206;  38  Am.  Dec.  136;  Studabakerv,  WhUe,  31  Ind.  211;  99  Aob  Dee. 
628;  unless  the  sum  fixed  is  greatly  disproportionate  to  either  the  aetoal 
or  presumed  damage,  showing  that  one  side  was  the  victim  of  oppression: 
Marne  v.  Unthburn,  42  Mo.  594;  97  Am.  Dec.  359;   Ward  ▼.  HutUon  Siger 
B,  Co.,  125  N.  Y.  230;  Clements  v.  Schuyler  etc  R'y  Co.,  132  Pa.  St.  445. 

Mastbr  and  Servant  —  Agrebmemts  to  Forfeit  Waobs.  — In  PcitmfSh 
Iron  etc  Co.  ▼.  Good,  116  Pa.  St.  385,  2  Am.  St.  Rep.  614,  an  agreement  by  aa 
employee  to  forfeit  all  that  was  due  to  him  at  the  time  of  leaving,  if  he  did 
dkot  give  fdurteen  days'  notice,  was  held  valid  and  enforceable.  But  such  an 
agreement^  by  a  minor  acting  for  himself,  would  not  be  enforceable,  and  the 
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damages  oocasioned  by  bis  leaving  witbont  notice  eonld  nol  be  dednoted  from 
the  amoant  he  would  otherwise  be  entitled  to  reoelTOx  Dtrocher  T*  OonUnsm^ 
talMiUB,  68  Me.  8I7|  4  Am.  Rep.  286. 


Bailhoad  V.  Dibs. 

[91  Tbknbssbb,  177.] 
Rahjioad  Cobpobatiovs  Bnoaobd  in  Oabbtiko  Lxys-irogk  eannol^  bjooo-' 
tracts  exempt  themselves  from  liability  for  their  own  negligenoe. 

BAILROAD  CoBPORATIONS —  ShIPPBB,  whin  not  EsTOPPSD  BT  his  COHTBAOT. 

—  Agreement^  in  a  oontract  for  the  shipment  of  live*stook,  that  the 
shipper  has  examined  and  found  in  good  order  the  oars  provided  for 
transportation  of  his  stook,  and  aooepts  the  same,  and  agrees  that  they 
are  suitable  and  sufficient,  does  not  estop  him  from  proving  that  such 
•took  was  injured  by  a  defect  in  one  of  the  cars»  nor  from  reoovering 
damages  sustained  from  such  defect. 

RAn.BOAD  COBPOBATIONS  UsiNQ  OaBS  OP  OtHBB  OOBPOBATION8.  —  OaBBIBB 

CANNOT  BsoAPB  Rbsponsibilitt  by  carrying  its  freight  in  cars  furnished 
by  or  owned  by  another  corporation. 
Kailroad  C0BPOBATI0N8  Shipping  Stock  in  '^Palacb  Hobsb-cab,**  pr^ 
cured  from  another  corporation  at  the  request  of  the  shipper,  is  never* 
theless  liable  for  any  injury  resulting  to  stock  from  a  defect  in  such 


Baxter  Smithy  for  the  plainti£ 
Stokes  and  Stokes^  for  the  defendant. 

LuBTON,  J.  Mr.  Dies  shipped  from  Nashville  a  car-load  of 
live-stock,  destined  to  San  Antonio,  Texas.  The  shipment 
was  upon  special  terms,  contained  in  a  printed  live-stock  con- 
tract One  of  the  stipulations  in  this  contract  was  in  these 
words:  ^'And  it  is  farther  understood  and  agreed  that  said 
party  of  the  second  part  has  examined  and  found  ill  good 
order  the  car  or  cars  provided  by  the  said  party  of  the  first 
part  for  the  transportation  of  said  animals,  and  hereby  ac- 
cepts the  same,  and  agrees  that  they  are,  as  thus  provided^ 
suitable  and  sufficient  for  said  purpose.'' 

There  was  evidence  tending  to  show  that  a  stallion  shipped 
under  this  contract  sustained  injuries,  due  to  a  defect  in  the 
car,  from  which  it  died.  There  was  a  jury,  and  verdict  for 
plaintiff. 

The  court  was  asked  to  charge,  in  reference  to  the  provisions 
above  quoted,  *'  that  the  live-stock  contract  that  was  read  in 
evidence  having  been  signed  and  held  by  plaintiff,  and, he 
haying  acted  under  it,  and  that  by  one  of  the  terms  of  it 
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tiM  piflintifT  acknowledges  that  the  car  in  which  the  9toek 
was  shipped  was  safe  and  strfficient,  he  is  now  estopped  from 
alleging  that  it  was  unsafe  and  unsaitable/' 

This  was  refused.  This  was  not  error.  Railwaj  com- 
panies are  common  carriers  of  live-stock,  and  incur  the  same 
liability  as  carriers  of  other  property,  subject  only  to  the  limi- 
tation that  they  are  exeused  if  the  loss  is  attributable  to  the 
intrinsic  qualities  or  nature  of  the  animal.  Bat  it  is  equally 
as  well  settled  that  they  may  limit  this  common-law  liability 
as  insurers  by  a  special  contract,  on  sufficient  consideration, 
provided  such  exemption  shall  not  operate  to  exempt  them 
from  the  consequences  of  their  own  negligence.  The  duty  of 
a  common  carrier  of  freight  is  to  furnish  cars  suitable  and 
safe.  Any  failure  in  this  regard  which  could  have  been 
avoided  by  due  care  is  negligence. 

If  this  agreement  to  accept  this  car  as  safe  and  suitable  is 
to  be  construed  as  estopping  the  shipper  from  relying  upon 
the  fact  that  it  was  not  safe  or  in  repair,  then  the  effect  of 
the  contract  would  be  to  release  the  carrier  from  the  conse- 
quence of  its  own  negligence  in  furnishing  an  unsafe  vehicle. 

If  a  shipper  can  conclude  •himself  by  his  agreement  as  to 
the  oar  in  which  his  freight  was  shipped,  he  could,  for  the 
same  reasons,  agree  as  to  the  suitableness  and  safety  of  the 
road-way,  engines,  etc.    Such  a  contract  would  be  invalid^  as 
operating  to  cast  upon  the  shipper  the  duty  of  inspecting  and 
determining  the  safety  and  sufficiency  of  the  means  the  car- 
rier has  provided  for  the  discharge  of  his  public  duties.    Its 
necessary  effect  would  be  to  release  it  from  liability  for  its 
own  negligence  in  failing  to  provide  safe  and  suitable  vehicles. 
The  effect  of  this  agreement  as  evidence  of  the  condition  of 
the  oar,  the  defect  relied  on  being  quite  an  obvious  one,  if  it 
existed  at  all,  was  fully  covered  by  the  charge  as  delivered; 
and  the  charge  in  this  respect  is  not  objected  to. 

The  court  was  further  requested  to  charge  "that  if  the 
,  proof  shows  that  the  plaintiff  was  unwilling  to  accept  anordi* 
nary  freight-car,  such  as  the  defendant  could  furnish,  to  ship 
his  stock  in,  and  that  he  had  Mr.  Champe  to  procure  a  palace 
horse-car  for  that  purpose  from  a  different  company,  he  (plain- 
tiff) paying  that  company  for  the  use  of  its  car,  that  then,  and 
in  that  case,  it  was  the  duty  of  the  plaintiff,  or  of  the  company 
from  which  he  obtained  the  car,  to  inspect  it  and  see  that  it 
was  safe  and  sufficient  for  the  purpose  of  shipping  his  Btock 
in,  and  it  was  no  part  of  defendant's  duty  to  do  sa*^ 
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Tbift  was  refused.    The  evidence  shows  that  Mr.  Dies  did 
procure  the  agent  of  the  railway  company  to  get  for  his  use  a 
car  known  as  an  **  Arms  Palace  Horse-car.''    This  car  was 
owned  by  an  independent  company,  who  were  paid  for  its  use 
by  Mr.  Dies.    It  was  brought  to  Nashville,  and  there  loaded 
with  this  stock,  and  then  put  in  the  train  of  the  Louisville 
and  Nashville  company,  who  had  contracted  for  the  carriage 
of  this  stock.    The  place  of  such  cars  in  modern  transporta* 
tion  is  well  described  by  Mr.  Champe,  the  agent  of  the  railway 
company,  through  whom  Mr.  Dies  contracted  for  its  use.     He 
says:  ^'It  is  quite  an  advantage  to  defendant  to  use  the  said 
palace  cars,  and  a  great  deal  of  stock  is  shipped  that  way;  the 
defendant  railway  company  procuring  for  the  shipper  such 
cars.     These  palace  stock-cars  occupy  to  the  shipment  of 
stock  the  same  place  that  palace  sleeping-cars  do  to  passen- 
gers traveling  over  our  road.'* 

The  carrier  cannot  escape  responsibility  by  carrying  its 
freight  in  cars  furnished  by  or  owned  by  another  company. 
It  was  a  common  carrier  with  respect  to  this  shipment,  and  it 
was  a  matter  of  no  importance  who  owned  or  furnished  or 
paid  for  the  particular  car  into  which  this  stock  had  been 
loaded.  This  has  been  thoroughly  well  settled  with  respect 
to  its  liability  to  passengers. 

In  the  case  of  Pennsylvania  Co,  ▼.  Roy,  102  U.  S.  452,  the 
passenger  was  injured  by  reason  of  a  defect  in  a  Pullman  pal- 
ace car  in  which  he  was  riding.  Although  the  car  belonged 
to  the  Pullman  company,  and  was  in  the  immediate  control 
of  its  own  agents  and  employees,  yet  the  supreme  court  of  the 
United  States  was  unanimously  of  opinion  that  this  car  being 
a  part  of  the  train  under  the  control  of  the  railway  company 
made  the  latter  liable  for  any  defect  in  the  car  whereby  one 
of  its  passengers  was  injured. 

So  in  the  case  of  Loxt^isville  etc.  Ky  Co.  ▼•  Kaizenherger,  16 
Lea,  880,  67  Am.  Rep.  232,  the  railway  company  was  held 
liable  for  the  loss,  by  a  passenger,  of  his  hand-baggage  while 
riding  in  a  sleeping-car  under  the  special  care  of  the  servants 
of  an  independent  sleeping-car  company;  that  the  car  made 
a  part  of  the  train  of  the  railway  company  fixed  its  responsi- 
bility as  a  carrier.  The  rule  applicable  to  the  carriage  of  pas* 
aengers  in  the  cars  of  an  independent  company  applies  with 
full  force  to  the  carriage  of  stock  in  special  cars  owned  by  an 
independent  company. 
There  was  no  error  in  refusing  to  charge  as  requested.    The 
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other  errors  assigned  haye  been  examined;  none  of  them  are 

well  taken. 
Judgment  aflSrmed. 

Gomcoir  OARttiEBS,  tusib  Power  to  Limit  thkb  Ltabtlttt:  Sea,  gas- 
•nlly,  the  notes  to  HolUster  ▼.  Nowlen,  32  Am.  Dec  46a-470;  Ook  ▼.  Oood^ 
win,  82  Am.  Dtio.  495-507;  KansoB  City  etc  R.  R,  Co.  ▼.  Rodebatigh,  5  Am. 
8t  Rep.  719-729.     Aa  to  their  power  to  limit  the  amount  of  their  liability, 
in  case  of  lom,  to  a  lam  lew  than  the  amount  of  the  injury  snstained,  ee* 
eartended  note  to  Chicago  ete.  i^y  Co,  ▼.  Chapman,  23  Am.  St.  Kep.  593-598. 
Aa  to  their  power  to  limit  their  liability  to  persons  injured  while  riding  oa 
free  passes,  see  notes  to  Perkins  ▼.  New  York  CenL  R,  R.  Co,,  82  Am.  Dec. 
890-295,  and  ^iMeff  ▼.  ^eto  Forifc  Gent  JZ.  J2.  Ob.,  82  Am.  Deo.  379,  38a     Tb« 
rule  almost  nniyemlly  received  is,  that  the  carrier  cannot^  by  any  sort  of 
stipulation,  exempt  himself  from  the  consequences  of  his  negligence.     Hi* 
following  are  the  cases  reported  so  far  in  the  American  State  Reports  whick 
recognize  this  as  the  accepted  rule:  McFadden  ▼.  Missouri  Po/c  R^y  Co,,  92  Mo. 
843;  1  Am.  St  Rep.  721 ;  MerehanUt*  Dispateh  etc  Co,  r.  Block,  86  Tenn.  392; 
6  Am.  St  Rep.  847;  Pennsylvania  R.  R.  Co.  r.  Raiordon,  119  Fk.  St  577;  4 
Am.  St  Rep.  670;  Missmni  Pae.  ffy  Co.  ▼.  Ivy,  71  Tex.  409;  10  Am.  St  Bepu 
758;  Alabama  eU,  R.  R,  Co.  y.  Thomas,  89  Ala.  294;  18  Am.  St  Rep.  119;  Wit- 
ting  r.  8L  Louis  etc  R'y  Co.,  101  Mo.  631;  20  Am.  St  Rep.  636;  Chicago  etc 
Jty  Co.  y.  Chapman,  133  111.  96;  23  Am.  St  Rep.  587.    The  modification  of 
the  general  rule  allowing  carriers  to  limit  their  liability  to  an  amount  stated 
in  a  written  receipt  or  special  contract  in  the  event  of  loss  or  injury  to  tho 
goods  through  his  ordinary  negligence  is  illustrated  in  PadJU  Sip.  Co.  t. 
Foley,  46  Kan.  457;  26  Am.  St  Rep.  107.    Unless,  however,  there  is  proof 
that  a  lower  rate  of  freight  was  given  on  account  of  the  limitation  placed 
upon  the  value  of  the  property,  a  contract  limiting  the  damages  recoverable 
will  not  oontrol,  where  negligence  is  shown:  Adams  Bsp,  Co.  t.  Harris,  120 
Ind.  78;  16  Am.  St  Rep.  815. 

Railroab  Coupakibs,  thbir  Dutirs  ahd  Luriutirb  Aa  0ARRIRR9  or 
LlYR-BTOOK:  See  extended  note  to  CkMrke  v.  Rorkesier  eie,  R.  R.  Co.,  62  Am. 
Dec  208-217.  A  railroad  company  undertaking  to  carry  Uve  animals  for 
hire  is  bound  to  provide  safe  and  suitable  cars:  Peters  t.  New  Orleans  He 
ML  R.  Co.,  16  La.  Ann.  222;  79  Am.  Deo.  578;  SmUh  t.  New  ffamnele.  R.  R. 
Co.,  12  Allen,  531;  90  Anu  Dec.  166.  A  doctrine  similar  to  that  of  PesuH 
sykania  Co.  ▼.  Roy,  102  U.  S.  451,  dted  by  the  court  in  the  principal  case* 
was  adopted  in  Railroad  Co.  r.  Wahratk,  88  Ohio  St  461,  43  Am.  Rep.  433, 
In  which  it  was  held  that  a  railway  passenger  traveling  in  the  ooaoh  of  a 
sleeping-car  oompany  may  properly  assume,  in  the  absence  of  notioe  to  the 
contrary,  that  the  whole  train  is  under  one  management  uid  that  where  ho 
■nstains  injury  by  the  negligence  of  the  sleeping-oar  oompany,  ha  auij  main* 
lain  an  aoUoa  a^dnat  the  railroad  eon^anj. 
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Simmons  v.  Leonard- 
em  Tbnmsssbs,  183.] 

Will,  Exkoutioh  and  Attbstation  of.  —  It  u  not  neoMstiy  that  «  taV* 
Boribing  witnoss  should  see  the  testator  sign  the  will,  nor  that  he  ehould 
snbsoribe  it  in  the  presence  of  the  other  witness. 

A  Will  must  bb  Subsgrxbed  bt  at  Lbabt  Two  DisiMTERBsm)  WimsssRs. 

WxLLS — Witnbss  Unablb  to  Wbitb.  —  Attbstation  ov  a  Will  bt  a  Sub* 
8CBIBIN0  Witnbss  must  bb  either  by  signing  his  name  or  by  making  hia 
mark,  when  his  name  is  written  by  another  for  him.  It  is  not  sufficient 
that  his  name  was  written  by  another  for  him,  though  at  his  request  and 
in  his  presanoe,  if  he  did  not  make  his  mark  thereto. 

Wilis  —  Witness's  N amb  Sionbd  iob  Him  bt  Inoomfbtbht  Pbbson.  — 
One  competent  to  be  a  subscribing  witness  to  a  will  cannot  perform  the 
act  of  subscription  by  another,  who  is  legally  incompetent  to  be  a  wit- 
ness. Hence,  if  the  name  of  a  witness  is  subscribed  by  a  devisee,  snch 
subscription  is  void. 

Wills — A  Subscribing  Witness  must  be  Ablb  to  IPBNTifT  the  Will.  — 
Henoe,  if  he  did  not  see  it  nor  hear  it  read,  nor  impress  his  name  upon 
It^  nor  make  any  other  mark  by  which,  if  remembered,  he  might  recog< 
Biae  it,  there  can  be  no  valid  subscription.  It  is  not  sufficient  that  the 
will  be  identified  by  a  person,  other  than  the  witness,  from  some  mark 
which  such  other  person  placed  upon  it. 

Xbb  Will  must  be  Signed  bt  the  Tsstatob  before  there  can  be  any  valid 
attestation  or  subscription,  bat  it  need  not  be  signed  in  the  presence 
of  either  witness,  nor  need  either  actually  see  the  testator's  signature. 
It  is  sufficient  that  the  will  be  produced,  signed  by  the  testator,  and  in 
snch  a  way  that  his  signature  may  be  seen  by  the  witnesses,  and  that  h& 
request  them  to  witness  it  as  his  will. 

W.  W.  Walker^  P.  0.  Smxthson,  and  W.  N.  Cowden^  for  tha 
plaintiff. 

Janes  and  Murray ^  J.  H.  Lems^  Z.  W.  Ewing^  W.  Leonard^ 
and  L.  A.  Thompson^  for  the  defendant 

Caldwell,  J.  This  is  a  contested  will  case.  In  February^ 
1877,  Miss  Margaret  Simmons,  who  was  both  old  and  illiter- 
ate, died  at  her  residence,  in  Marshall  County,  leaving  a  val- 
uable tract  of  land  and  some  personalty.  In  March  following^ 
a  certain  paper  writing,  alleged  to  be  her  last  will  and  testa^ 
ment,  and  making  disposition  of  her  entire  estate,  was  admitted 
to  probate,  in  common  form,  in  the  county  court  of  that  county. 
Dr.  John  M.  Leonard,  the  principal  devisee,  was  qualified  as 
executor  at  the  same  time. 

In  July,  1887,  D.  P.  Simmons,  a  brother  of  the  deceased,  and 
other  relatives,  filed  a  bill  in  the  chancery  court,  alleging  that 
the  said  instrument  was  not  her  last  will  and  testament^  and 
leeking  an  account  with  the  executor. 
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In  pursuance  of  the  direction  of  the  chancellor  in  interlocu- 
tory order,  complainants  sought  to  make  up  and  try  an  ii»ue 
of  devUavit  vel  non  in  the  circuit  court;  but  the  circuit  jud(;e 
refused  to  take  jurisdiction,  because  of  the  pendency  of  the 
suit  in  the  chancery  court. 

On  appeal  in  error,  this  court  decided  (89  Tenn.  622)  that 
the  circuit  court  alone  had  jurisdiction  to  try  an  issue  of  devi- 
tavit  vd  nan,  and  thereupon  remanded  the  case. 

The  honorable  circuit  judge  thereafter  tried  the  issue  with- 
out a  jury,  and  pronounced  judgment  in  favor  of  the  wilL 
ConteBtanta  have  appealed  in  error. 

Our  first  inquiry  shall  be,  whether  or  not  Eleazar  Cochran 
Jind  W.  F.  McDaniel,  whose  names  appear  on  the  propounded 
instrument  as  those  of  subscribing  witnesses,  make  out  a  case 
of  due  and  formal  execution  under  the  statute.  How  that  is 
oan  be  determined  only  by  a  careful  consideration  of  what 
they  say  occurred  at  the  time,  the  certificate  to  which  their 
names  are  attached  being  in  proper  form  and  reciting  all  ne- 
oessary  facts. 

MoDaniel  testified  that  he  was  notified  by  Dr.  John  M. 
Leonard  that  Margaret  Simmons  wanted  him  to  witness  her 
will;  that  he  afterwards  went  by  Leonard's  liouse,  and  they 
went  together  to  her  house;  that  she  brought  a  paper  out  on  the 
porch  and  told  him  she  desired  him  to  witness  her  will;  where- 
upon he  then  and  there,  in  her  presence  and  at  her  request^ 
eigned  his  name  to  the  paper  as  a  subscribing  witness;  that 
he,  at  that  time,  saw  the  names  of  Margaret  Simmons,  the 
testatrix^  and  Eleazar  Cochran,  the  other  subscribing  witness, 
upon  the  paper;  that  no  one  was  then  present  except  the  tes- 
tatrix, Dr.  Leonard,  a  small  negro,  and  witness;  and  finally, 
the  paper  in  contest  being  produced,  the  witness  said  it  was 
the  same  to  which  he  subscribed  his  name,  at  the  time  and 
under  the  circumstances  already  detailed. 

This  witness  shows  himself  to  have  been  competent,  and  by 
his  testimony  makes  a  case  of  due  execution,  so  far  as  one 
subscribing  witness  can  make  it. 

It  was  not  at  all  necessary  that  he  should  see  the  testatrix 
sign  the  paper,  nor  that  he  should  subscribe  it  in  the  presence 
of  the  other  witness:  Logue  v.  Stanton^  5  Sneed,  98;  Rose  7. 
Allen^  1  Cold.  24;  Bartee  v.  Thompson,  8  Baxt  512;  Beadle  y. 
Alexander^  9  Baxt.  606;  2  Greenleaf  on  Evidence,  sec.  676;  1 
Bandall  and  Talcott's  barman  on  Wills,  212,  213;  Dewey  v. 
Dewey,  1  Met.  349;  35  Am.  Dec.  367;  Jauncey  v.  Thome j  2  Barb. 
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Ch.  40;  46  Am.  Dec.  424;  Burwell  v.  Corhin,  1  Rand.  131;  10 
Ara.  Dec.  494;  Ela  v.  Edwards,  16  Gray,  92;  TUden  v.  Tildrtiy 
18  Gray,  110;  Ellis  v.  Smith,  1  Vee.  Jr.  16;  Eelbeek  v.  Gran- 
berry,  2  Hayw.  232;  2  Am.  Dec.  624;  Johnson  v.  Johnson,  106- 
Ind.  475;  55  Am.  Rep.  762;  4  Kent's  Com.  •516;  Rosser  v. 
Frankhn,  6  Gratt.  1;  62  Am.  Dec.  97. 

Cochran,  the  other  subscribing  witness,  died  before  the  trial^ 
and  therefore  could  not  be  examined  in  the  presence  of  the 
court;  but  his  deposition,  which  had  been  taken  in  the  chan- 
cery cause,  was  used  as  evidence  in  this  case. 

He  deposed  that  ho  was  a  neighbor  of  Margaret  Simmons^ 
deceased;  that  Dr.  John  M.  Leonard  called  on  him  twice,  and 
told  him  she  wanted  him  to  witness  her  will;  that  a  negro- 
man,  living  on  her  place,  was  subsequently  sent  for  him,  and 
he  then  went  to  her  house;  that  he  found  her  alone,  and  when 
he  first  got  there  she  told  him  she  wanted  him  "  to  sign  a  will  "^ 
for  her,  though  she  did  not  then  produce  it,  or  say  more  about 
it;  that  Dr.  Leonard  afterward  came  and  "got  the  will  out  of 
the  bureau,  or  off  the  top  of  it,"  and  then,  at  the  request  of  wit- 
ness, signed  the  name  of  witness  to  it;  that  this  request  was 
made  by  witness  because  he  was  so  nearly  blind  that  he  could 
not  see  well  enough  to  sign  his  own  name;  that  be,  witness, 
did  not  have  the  will  in  his  own  hands,  or  see  the  testatrix 
have  it  in  her  hands  at  any  time;  that  she  did  not  sign  it  in 
his  presence,  and  he  did  not  know  whether  she  signed  it  before 
he  went  to  her  house  or  after  he  left,  if  at  all;  that  he  did  not 
have  the  will  read  or  learn  its  contents. 

His  name,  without  more,  is  attached  to  the  certificate.  It 
is  "Eleazar  Cochran,"  simply,  and  not  "Eleazar     x     Coch- 

ir  ^  1  mark 

ran,"  as  is  usual  when  a  person  unable  to  write  has  another 
sign  his  name  for  him.  There  is  no  mark  or  sign  to  indicate 
that  Cochran  did  not  sign  his  own  name,  though  the  fact  is, 
as  he  states  himself,  that  it  was  written  by  Dr.  Leonard  at 
his  request. 

Clearly,  Cochran  was  not  a  proper  subscribing  witness.  He 
was  competent  in  the  sense  of  being  disinterested,  but  the 
part  he  took  in  the  execution  of  the  alleged  will  did  not  give 
him  the  full  character  and  functions  essential  to  a  subscribing 
witness.  His  evidence  does  not  establish  such  a  subscription 
as  the  law  requires. 

To  constitute  a  valid  will  of  real  estate,  the  instrument  must 
be  subscribed  by  two  witnesses  at  leapt,  neither  of  whom  is 
interested  in  the  devise:  Miliiken  and  Yentrees's  Code,  sec* 
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S003;   Maxwell  r.  Hilly  89  Tenn.  588;   OuthrU  ▼.  Owen^  S 
Humph.  202;  36  Am.  Dec.  311;  Davis  ▼.  Davis,  6  Lea,  543. 

The  attempted  subscription  by  Cochran  is  incomplete  be- 
cause bis  name,  being  signed  by  another  person,  is  not  accom- 
panied by  some  mark  or  sign  indicating  his  adoption  of  that 
'  other  person's  act  This  court  has  gone  no  further  in  liberal 
-construction  of  the  word  ^^  subscribe"  than  to  hold  that  a  person 
whose  name  is  written  by  another,  and  who  makes  bis  mark 
thereto,  is  a  good  attesting  witness  to  a  will:  Ford  ▼.  Ford^  7 
Humph.  96,  97. 

Though  a  mark  so  made  is  held  to  be  a  sufficient  subscrip- 
tion, it  is  never  advisable,  where  it  can  be  avoided,  to  employ 
marksmen  as  witnesses:  1  Jarman  on  Wills,  213. 

It  seems  to  have  been  deemed  sufficient  not  only  becaose 
the  name  of  the  witness  is  written  by  his  authority,  but  also 
because  in  making  his  mark  he  has  a  share  in  the  writing,  as 
when  another  person  guides  his  hand  and  he  makes  his  own 
signature:  Chase  v.  Kittredge,  11  Allen,  49;  87  Am.  Dec.  694; 
Jesse  V.  Parker^  6  Qratt.  57;  62  Am.  Dec.  102;  Montgomery  y. 
Perkins,  2  Met.  (Ky.)  448;  74  Am.  Deo.  419. 

By  statute,  the  word  ^' ^signature,'  or  subscription,  incladesa 
mark,  the  name  being  written  near  the  mark,  and  witnessed  ": 
Code,  seo.  48. 

There  is  even  a  greater  objection,  if  possible,  to  Cochran  as 
a  subscribing  witness.  Though  not  interested  in  the  devise 
himself,  Dr.  Leonard,  who  wrote  his  name  for  him,  was  the 
principal  devisee  under  the  will.  This  made  the  subscription 
utterly  ineffectual.  Cochran,  though  legally  competent  to 
become  a  subscribing  witness,  could  not  effectively  perform 
the  act  of  subscription  through  another  person,  who  was  legally 
incompetent  to  become  such  witness  in  his  own  name  and 
right  To  permit  the  devisee  to  write  the  name  of  the  sub. 
scribing  witness  would  expose  the  will  to  little  less  danger  of 
wrongful  alteration  and  substitution  than  would  exist  if  the 
devisee  himself  were  allowed  to  become  the  witness;  the  same 
evil  consequences  would  follow  in  the  one  case  as  in  the  other. 
If  he  may  sign  the  name  of  one  subscribing  witness,  he  may 
sign  the  name  of  both,  and  in  that  way  become  a  more  poten. 
factor  in  the  execution  and  probate  of  the  will  than  if  he  were 
allowed  to  become  a  subscribing  witness  himself.  He  may 
not,  lawfully,  take  the  matter  so  largely  into  his  own  hands. 
A  proper  coutitruciion  of  the  statute  excludes  the  devisee  from 


Feb.  1892.]  Simmons  v.  Leonard.  87& 

the  doing  of  any  act,  even  for  the  subscribing  witness,  which 
18  essential  to  a  valid  subscription. 

Again,  though  indentification  has  always  been  the  main 
reason  for  requiring  subscribing  witnesses  in  the  execution  of 
Mrills,  Cochran  was  not  asked  to  identify  the  paper  propounded 
in  this  case  as  the  one  he  claims  to  have  witnessed  for  Mar- 
garet Simmons.  Presumably,  he  could  not  have  done  so  if 
asked.  Indeed,  he  shows  affirmatively  that  he  could  not.  He 
made  no  inspection  of  the  instrument  to  which  he  requested 
Dr.  Leonard  to  sign  his  name;  did  not  have  sufficient  eye- 
eight  to  inspect  it.  Hence  he  could  not  afterward  recognize 
it  by  its  physical  appearance.  No  name,  mark,  or  sign  did 
he  impress  upon  it  that  subsequent  recognition  might  be  as- 
sured, or  even  rendered  possible.  Nor  was  he  informed  of  its 
contents,  so  that  he  might  thereby  preserve  its  identity  in  his 
memory.  Of  course  it  was  not  essential  that  the  witness 
should  be  informed  of  the  provisions  of  the  will:  Higdon^i 
Willy  6  J.  J.  Marsh.  444;  22  Am.  Deo.  84;  Jauncey  ▼.  Thome^ 
2  Barb.  Ch.  40;  45  Am.  Dec.  424;  Ela  v.  Edwards,  16  Gray, 
92;  TUden  v.  TUden,  13  Gray,  110;  1  Jarman  on  Wills,  213. 
Yet,  if  the  information  had  been  imparted,  it  might  have 
served  him  as  one  means  of  future  identification. 

It  was  necessary,  however,  that  something  should  occur, 
and  that  he  should  do  some  act  (and  that  according  to  law), 
which,  if  remembered,  would  thereafter  enable  him  to  swear 
to  the  identity  of  the  paper.  If  no  such  thing  occurred,  and 
DO  such  act  was  done,  then  there  was  no  valid  subscription. 

We  do  not  hold  that  the  fact  of  due  subscription  can  be 
shown  alone  by  the  subscribing  witness.  On  the  contrary,  it 
is  well  settled  that  such  fact  may  be  established  by  other  per- 
sons, though  his  recollection  fail  him,  or  he  become  openly 
hostile  to  the  will:  Rose  v.  AUen^  1  Cold.  23;  Jones  v.  Arter* 
bum,  11  Humph.  98;  Alexander  v.  Beadie,  7  Cold.  128;  Dewey 
V.  Dewey y  1  Met.  349;  35  Am.  Dec.  367;  Jauncey  v.  Thame,  2 
Barb.  Ch.  40;  45  Am.  Dec.  424. 

But  the  proof  of  other  persons  will  not  suffice,  unless  it,  in 
truth,  shows  that  all  formalities  requisite  to  a  valid  subscrip- 
tion were  observed.  There  is  no  such  proof  of  other  persons 
in  this  case. 

Cochran  states  the  whole  transaction,  so  far  as  he  had  part 
m  it,  without  lapse  of  memory  or  unfriendliness  to  the  cause 
of  proponent;  and  no  one  discloses  any  additional  fact  occur* 
ring  at  the  time  he  is  said  to  have  subscribed  the  wilL 
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Whether  the  paper  propounded  is  the  same  he  attempted  io 
subscribe,  or  a  different  one,  cannot  possibly  be  determined 
from  the  completest  narration  of  all  that  was  then  said  and 
done.  Speaking  alone  from  the  part  he  took  in  the  matter. 
Dr.  Leonard  says  it  is  the  same.  He  recognizes  his  own  hand- 
writing in  the  name  of  the  witness,  and  in  that  way,  bj  some* 
thing  he  did  himself,  and  not  by  anything  the  witness  did,  is 
enabled  to  make  the  statement. 

The  necessity  and  use  of  his  evidence  for  so  important  a 
purpose  furnish  a  striking  illustration  of  the  correctness  of 
our  conclusion  that  Cochran's  attempted  subscription  was  in* 
operative  in  law,  because  his  name  was  written  by  a  devisee 
under  the  will. 

Aside  from  the  questions  already  discussedi  it  is  by  no 
means  clear  that  the  paper  referred  to  by  Cochran  was  ready 
for  subscription  when  he  was  called  upon  to  witness  it.  He 
does  not  know  whether  the  testatrix  had  signed  it  or  not.  He 
did  not  see  her  signature,  and  no  one  told  him  it  was  on  the 
paper. 

Since  it  is  the  signature  of  the  testator  that  subscribing  wit- 
nesses  are  to  attest,  there  can  be  no  valid  attestation  or  snb- 
Bcription,  unless  it  be  a  fact  that  the  testator  has  actually 
signed  his  name,  or  caused  it  to  be  signed,  before  they  8ub> 
scribe  their  names.  There  is  no  will  to  witness  until  it  has 
been  signed  by  the  testator:  Chase  v.  Kittredge,  11  Allen,  49; 
87  Am.  Dec.  687.  See  also  Reed  v.  WaUon,  27  Ind.  448;  1 
Jarman  on  Wills,  253,  254;  Shaw  v.  Neville,  33  Bng.  L.  * 
Eq.  615;  Lewis  v.  Lewis,  11  N.  Y.  220;  Ragland  v.  Huntingdatif 
1  Ired.  565;  Coa^s  Will,  1  Jones,  824. 

It  is  not  essential  that  the  testator  sign  his  name  in  the 
presence  of  the  subscribing  witnesses,  nor  that  they  actually 
see  his  signature  at  all:  Ellis  v.  Smith,  1  Ves.  Jr.  11;  1  Ran- 
dall and  Talcott's  Jarman  on  Wills,  212,  213;  Dewey  v.  Dewey^ 
1  Met.  349;  35  Am.  Dec.  367;  Ela  v.  Edtoards,  16  Gray,  92; 
Tilden  v.  TUden,  13  Gray,  110. 

The  production  of  the  will  with  his  name  signed  to  it,  and 
in  such  a  way  that  his  signature  may  be  seen  by  the  witnesses, 
accompanied  by  a  request  of  the  testator  that  they  witness  it 
as  his  will,  is  a  sufficient  acknowledgment  of  the  signature  to 
render  the  will  valid:  Id.;  Jauncey  v.  Thome^  2  fiarb.  Ch.  40; 
46  Am.  Dec.  432;  1  Jarman  on  Wills,  254. 

In  Tilden  v.  Tilden,  13  Gray,  110,  the  last  of  three  subscrib- 
ing witnesses  neither  saw  the  testator's  signators  nor  heard 
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1)1  in  make  any  allogioo  to  it  Yet  in  that  case  it  was  held 
that  the  words,  *'I  wish  you  to  witness  this/'  constituted  a 
sufficient  acknowledgment,  when  considered  in  oonneetion 
with  the  fact  that  the  testator,  who  used  the  expression,  at 
the  same  time  presented  to  the  witness  for  attestation  a  paper 
which  he  had  already  signed  as  liis  will,  and  to  which  he  had 
procured  the  names  of  two  other  witnesses,  who  did  see  his 
name  before  they  signed  their  own  names. 

Giving  the  facts  disclosed  in  this  record  the  most  favorable 
construction  of  which  they  are  fairly  sasceptible,  it  may  well 
be  gravely  doubted  that  the  name  of  the  alleged  testatrix  bad 
been  signed  to  the  particular  paper  propounded  at  the  tim» 
Cochran  attempted  to  become  a  witness. 

It  is  true,  she  is  shown  to  have  said  to  the  witness  that  sho 
desired  him  "  to  sign  a  will "  for  her;  but  she  did  not  say  any* 
thing  about  having  already  signed  it  herself,  nor  did  she  pro* 
duce  it  then  or  afterward.  After  she  made  that  request  she 
seems  to  have  done  nothing,  except  acquiesce  in  the  prodao-^ 
tion  of  some  paper  from  her  bureau  by  another  person,  and 
its  presentment  by  him  to  the  witness  for  the  latter's  name,  — 
that  other  person  being  the  principal  beneficiaryi  and  the  sup- 
posed testatrix  being  old  and  illiterate. 

Though  allowed  the  same  weight  in  this  court  as  the  vw-^ 
diet  of  a  jury  {EUer  v.  Riehardsonj  89  Tenn.  676),  the  finding  of 
the  trial  judge  on  the  main  question  in  this  case  is  without 
legal  support.  That  the  contested  paper  was  duly  executed 
as  the  will  of  Margaret  Simmons  is  not  established  by  suffi*^ 
cient  competent  proof.  Ordinarily,  the  testimony  of  one  wit-^ 
nese  is  entirely  sufficient  to  sustain  the  finding  of  the  court  or 
verdict  of  a  jury  upon  an  issue  of  fact;  but  that  rule  is  not 
controlling  in  a  case  like  this,  where  the  law  requires  two  wit- 
nesses to  make  out  the  matter  in  issue. 

The  statute  requires  two  competent  subscribing  witnesses  iik 
every  devise  of  land,  and  nothing  less  than  that  will  justify  a 
judgment  in  favor  of  the  will.  The  law  prescribes  the  quan-^ 
turn  of  proof  requisite  in  such  a  case;  and  neither  the  jury, 
nor  court  sitting  as  a  jury,  is  allowed  to  find  in  favor  of  the 
will  on  less  evidence  than  that  prescribed. 

There  is  no  dispute  as  to  the  facts  with  reference  to  Coch* 

ran's  attempted  subscrijitlon.     Whether,  under  those  facts,  he 

was  a  competent  subscribing  witness  is  a  question  of  law. 

We  think  he  clearly  was  not    Then,  in  legal  oentsmplatioD^ 
▲M.  St.  asp.,  vob  xxx.~» 
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"there  was  but  one  sabscribing  witness,  and  the  jadgmeni  in 
iiiTor  of  the  will  was  necessarily  erroneous 
BeTerse,  and  enter  judgment  here. 


Wills.  —  ArmrATiON,  What  SuFncnirr:  See  nota  to  (hjlm  ▼.  Oo0b^ 
80  Am.  Deo.  242;  WUl  qf  Meurtr,  28  Am.  Rep.  IHI5-«I&  A  wfll  seed 
Bot  be  read  by  or  to  the  sabscribing  witnesses,  nor  is  it  nnnnsssiy  that  they 
•honld  know  its  contents:  Higdon*t  Will,  6  J.  J.  Marsh.  444;  22  Am.  Deo. 
S4.     Where  a  testator  acknowledges  his  signature  to  a  will  in  the  preaeneo 

>of  the  witness,  it  is  equivalent  to  signing  in  his  presence:  Bmnoell  t.  Cbrtes 
J  Rand.  181;  10  Am.  Dec  494.  Witnesses  to  a  will  need  not  attest  it  ia 
the  presenoe  of  each  other:  Joktuon  t.  Joknson,  106  Ind.  475;  65  Am.  Repi 
762;  Deweg  t.  Dewe^,  1  Mel  349;  35  Am.  Dec.  807;  Belbeei  t.  Oraafterry,  2 

'flayw.  332;  2  Aol  Dec  624.  It  is  sufficient  that  they,  at  different  time^  ia 
the  presence  of  the  testator,  and  at  his  reqnest,  sign  their  names  as  sabaerib- 

<lBg  witnesses:  Jameqf  t.  Thorme^  2  BariK  Oh.  40;  45  Am.  Dec  424;  W^tb  t. 

Jlmkng,  30  Ga.  808;  76  Am.  Dec  675. 

WrrHissn  —  Ck>MPMTBNor.  —  The  word  **  credible,"  in  the  statnta  of  wiHb^ 
'  means  "  competent  **;  that  is,  such  persons  as  are  not  legally  disqualified  6tKa 
testifying  in  courts  of  jusUoe  by  reason  of  mental  incapaoityy  interest  or  the 
•ommission  of  orime^  or  other  cause  exdnding  them  from  testifying  genevally. 
•r  rendering  them  incompetent  in  respect  to  the  particular  aobjeet-matter  or 
the  particular  suit:  in  re  WiU  of  Noble,  124  IlL  266.    Compare  i7aiset  ▼. 
JSwnphrep,  9  Pick.  360;  20  Am.  Dec  481.    In  the  latter  case,  and  alao  ia 
MigghiM  t.  CfarUon,  28  Md.  115,  92  Am.  Dec  666,  it  was  ruled  that  the  wit- 
ness is  not  competent  unlets  competent  at  the  time  of  the  attestation.     Tlia 
lababttants  of  an  incorporated  society,  to  whom  property  it  derised  for  the 
laapport  of  a  school,  are  competent  witnesses  to  attest  the  will:  CbrmseB  t. 
Mam,  1  Day,  35;  2  Am.  Dec  50;  nor  is  a  witness  disqualified  beoanee  be 
resides  in  a  portion  of  a  town  to  which  the  testator  bequeathed  oextaia  prop- 
arty,  through  the  medium  of  trustees,  after  a  life  estate  in  the  tsttator's  wife: 
JSTawet  t.  Humphrey,  9  Pick.  860;  20  Am.  Dec  48L    A  wife  it  not  a  compe- 
tent witnett  to  her  husband's  will:  Petm  ▼.  iltfb,  110  Masc  157;  14  Am. 
.Rep.  501;  nor  to  a  will  containing  a  devise  to  her  husband:  AiflSwia  t.  ArfS- 
MM,  106  Mass.  474;  8  Am.  Rep.  366.    But  an  executor  acting  as  such,  and 
iiaving  no  beneficial  interest  under  the  will,  is  a  competent  witness:  OomakKk 
w.  Hadl^me  Aw.  Soclei^,  8  Conn.  254;  20  Am.  Dec  100;  ifcfer  t.  Fogg^  7 
Fla.  292;  68  Am.  Dec  441;  Stewart  t.  JSTorriniaN,  56  K.  H.  25;  22  Am.  Ropi 
408. 

Wills-— SI7B80RIFTT09  bt  WiTNUsn,  What  BvwncsmjxT*  —  If  tnbeenb- 
iag  witnesses  are  unable  to  write,  the  writing  of  their  names  byothen, 
marks  being  attached  by  themselves,  will  be  a  sufficient  subscription:  Jfoal- 
gamery  r.  Perkhu,  2  Mel  (Ky.)  448;  74  Am.  Dec  419;  Lord  t.  Lord,  58 
H.  H.  7;  42  Am.  Rep.  566;  Jes»e  v.  Parker^  6  Oratk  57;  52  Am.  Dec  102. 

Wills  —  SumcivNur  or  Exxourioir.  —  In  Brooks  r,  Woqdmm,  87  Ga.  S79^ 
following  Duffie  v.  Oorridon,  40  6a.  122,  it  was  laid  down  that  the  witnesses 
to  a  will  must  subscribe  their  names  as  witnesses  after  the  will  Is  tigned  by 
^e  testator,  there  being  nothing  to  attest  until  his  tignatnre  hat  been  an- 
nexed. The  testator  must  either  sign  the  will  in  the  jHresence  of  both  wib 
assses,  or  acknowledge  his  signature  in  their  presenoe:  Mtmtkerford  t. 
JbUker/ord,  1  Denio,  33;  43  Am.   Dec  644.    Bnt  U  is  tdfititnt  that  ht 
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sknowledge  hit  signatnre  and  request  them  to  attest  u  witnesses:  WM 
V.  Fleming^  30  Oa.  808;  76  Am.  Deo.  675;  Jauneey  r,  Thonte,  2  BarU.  Gh.  40; 
^e  Am:  Deo.  424.  In  Deioep  t.  Dewqf,  I  Met.  349,  35  Am.  Dee.  867»  it  was 
li«ld  that  the  witnesses  need  not  see  the  testator's  name  after  he  has  written 
i,%.  On  the  other  hand,  in  the  case  of  In  re  Mackay,  110  N.  T.  611,  6  Am.  St. 
Rep.  409,  the  rule  was  stated  to  be,  that  the  subscribing  witnesses  to  a  will 
moat  see  the  testator's  signatare  at  the  time  when  they  attest  HL 
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pi  TnniBsaxa,  201] 
KaooFRABUi  lirtntiTMBMn.  —  Onb  is  a  Holdvs  or  a  Nom  io«  Valvb  dt 
Dos  CovBU  or  TaAin  if  ha  takes  it  as  a  ooosidsration  for  his  indorsa- 
m«it  of  another  notei 
HaoofnABLS  iNSTBoif sntb.  —  It  an  Imdobskmbht  d  Foboid  bt  Omb  Law- 
roLLT  nr  Pobrssioh  of  a  note,  which  cannot  be  transferred  without 
iadorsemont^  and  he  transfers  it^  so  indorsed*  to  aa  innooe&t  porohaser 
lor  Tallies  the  latter  does  not  aoquiro  any  title  theretoii 

Mailhew  W.  Allen,  and  8toke$  and  Stakes,  for  the  plaintifll 

Champion^  Head,  and  Brown,  for  the  defendant. 

SNOPGRABBy  J.  Isaac  Whitworth  sold  to  J.  B.  and  William 
Hartroan  a  tract  of  land,  taking  in  part  consideration  therefor 
the  following  note,  payi^)>le  to  his  minor  son:  — 

*' January  21, 1878. 
**  Thirteen  years  after  date,  we  promise  to  pay  to  the  order 
of  Milton  J.  Whitworth  fire  hundred  dolhirs,  being  fourth 
payment  for  a  tract  of  land.    Value  received. 

*'JoHN  B.  Habthan. 
^William  Habtmah.'' 

The  note  subsequently  came  into  the  possession  of  defend- 
ant Woodall,  as  guardian  of  the  minor  payee. 

Woodall  delivered  the  note  to  defendant  W.  I.  Cherry  in 
1889,  and  before  it  was  due,  as  collateral  security  for  Cherry's 
indorsement  of  WoodalFB  note  in  bank  for  five  hundred  dol- 
lars, which  last  note  defendant  Cherry  subsequently  paid  as 
indorser. 

At  the  time  the  note  in  controversy  was  delivered,  it  had 
indorsed  upon  it  the  name  of  Milton  J.  Whitworth,  the  payee. 
Cherry  did  not  know  Whitworth,  or  that  he  was  a  minor  at 
the  time,  nor  that  Woodall  was  his  guardian.  Woodall  did 
not  transfer  as  guardian,  or  pretend  to  do  so.  He  claimed  to 
be  a  purchaser  of  the  note  from  Whitworth,  and  to  own  tho 
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note,  and  under  tbie  claim  delivered  it»  thus  indorsed,  t4> 
Ckerry. 

Tlw  indorsement  was  a  forgery;  and  after  the  death  of  Mil- 
ton J.  Whitworth,  who  died  before  he  became  of  age,  S.  H. 
Roach  administered  upon  his  estate,  and  filed  this  bill  to  re- 
cover of  de&ndant  Cherry  the  note,  and  to  collect  it  of  the 
defendants  Hartman. 

Cherry  defended,  upon  the  ground  that  he  was  an  innocent 
purchaser  for  valuable  consideration,  and  without  notice. 
The  chancellor  decreed  in  favor  of  complainant,  and  Cherrj 
appealed. 

Assuming  that  Cherry  took  the  note  as  consideration  for 
his  indorsement  of  Woodali's  note  at  the  time  or  beSoro  tbe 
delivery  of  the  Whitworth  note  to  him,  he  would  be  a  bolder 
for  value  and  in  due  course  of  trade:  Nichol  v.  Bate,  10  Yerg. 
429. 

A  different  result  would  follow  if  received  after  he  had  in- 
curred the  liability,  and  took  it  merely  as  security  for  a  pre- 
existing debt:  Craighead  v.  WelU,  8  Baxt.  38;  35  Am.  Rep. 
685. 

The  complainant  insists  that  the  testimony  of  Mr.  Cherry 
ia  not  sufficiently  specific  to  show  that  he  in  fact  received  the 
note  in  consideration  of  the  indorsement;  but  that  all  he  aaya 
may  be  taken  as  true,  and  yet  it  may  .have  been  delivered  to 
him  to  secure  him  after  he  had  incurred  this  liability. 

Waiving  this  question,  and  for  the  purposes  of  this  opinion 
treating  his  evidence  as  affirmative, — that  the  indorsement 
was  made  upon  this  consideration, — we  consider  the  effect  of 
the  delivery  to  Cherry  of  this  note  with  the  forged  indorse- 
ment  of  the  payee,  leaving  for  the  time  out  of  view  the  fact 
that  the  supposed  indorser  was  a  minor.  Does  such  a  holder 
obtain  title  to  the  note?  and  can  he  defeat  the  true  owner,  the 
payeCy  or  his  representative,  who  seeks  to  recover  it  from  hiniT 
It  is  assumed  in  argument  of  defendants'  counsel  that  this 
proposition  was  decided  in  the  affirmative  by  our  predecessors 
in  this  court  in  1878:  Duhe  v.  HaU^  9  Baxt.  282. 

As  stated  in  the  opinion  of  the  court  in  that  case,  the  note  in 
controversy  was  one  made  by  A.  D.  Hurt,  payable  to  Allen 
Deberry,  and  by  him  **  indorsed  to  J.  W.  Glass."  This  note^ 
without  indorsement  by  J.  W.  Glass,  was  placed  by  him  in 
the  safe  of  J.  B.  Glass.  The  latter,  without  authority,  indorsed 
the  name  of  J.  W.  Glass  upon  it,  and  transferred  it  to  an  inno* 
cent  purchaser  or  bolder  for  value.     This  holder  transferred 
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to  another.    The  suit  was  by  the  assignee  of  J.  W.  Glass,  the 
real  owner,  against  the  last  purchaser,  and  it  was  held  that 
he  was  not  entitled  to  recover.    The  statement  in  the  opinion 
is,  that  the  note  was  *^  indorsed  by  the  payee  to  J.  W.  Glass/' 
Whether  it  is  meant  that  this  indorsement  was  in  terms  to 
him,  or  whether  it  was  indorsed  in  blank  and  delivered  to 
him,  is  not  clear;  but  treating  the  language  quoted  as  showing 
that  it  was  not  indorsed  in  blank,  but  to  J.  W.  Glass  by  namci 
it  put  the  title  in  him,  and  required  his  indorsement  to  pass  it 
out  of  him,  and  this  is  elsewhere  assumed  in  the  opinion. 
Still,  it  is  not  the  exact  case  presented  here,  because  there  the 
note  was  first  properly  indorsed  by  the  payee  to  another, 
while  here  there  never  was  any  indorsement  put  upon  it  by 
the  payee.    But  regarding  that  indorsement  as  to  J.  W.  Glass 
by  name,  as  it  purports  fairly  to  have  been,  in  the  language  of 
the  opinion,  there  is  no  difference  in  principle  in  that  case 
and  this,  because  there,  as  here,  it  was  payable  to  a  particular 
person  or  his  order,  —  in  that  case  by  indorsement,  in  this,  on 
its  face, — and  if  that  case  is  correctly  decided,  it  is  conclusive 
of  this.     In  that  case.  Judge  Freeman,  delivering  the  opinion, 
quoted  from  Kent  the  principle  assumed  to  authorize  it,  as 
follows:  "  The  bona  fide  holder  can  recover  on  the  paper,  and 
gets  a  good  title  to  it,  though  it  come  to  him  from  a  party  who 
had  stolen  or  robbed  it  from  the  true  owner,  provided  he  took 
it  innocently,  in  the  due  course  of  trade,  for  a  valuable  consid- 
eration not  overdue,  and  under  circumstances  of  due  caution^ 
and  he  need  not  account  for  his  possession  unless  suspicion  is 
raised":  8  Kent's  Com.  78,  79. 

The  quotation  was  a  very  clear  and.  accurate  statement  of 
the  law  as  recognized  generally  by  text-writers  and  courts 
where  it  applies;  but  it  was  not  made  by  the  author  in  refer- 
ence to  paper  stolen  from  the  payee  before  indorsement  by 
him,  or  to  paper  which  required  indorsement  to  be  made  be- 
fore title  could  be  passed,  and  which  was  subsequently  forged, 
but  related  to  negotiable  paper  payable  to  bearer,  or  indorsed 
in  blank  before  stolen,  and  thus  made  payable  to  bearer,  in 
which  case  the  thief  had  nothing  to  do  but  deliver  the  paper, 
with  or  without  further  indorsement,  to  a  bona  fide  purchaser, 
as  the  preceding  part  of  the  paragraph  (not  quoted  by  Judge 
Freeman)  clearly  shows.  That  part  was  as  follows*  "  Posses- 
fiion  18  prima  facie  evidence  of  property  in  negotiable  paper 
payable  to  bearer  or  indorsed  in  blank;  and  the  bearer,  though 
a  mere  agent,  or  the  original  payee,  when  the  indorsement  it 
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in  blank,  may  aae  on  it  in  his  own  name  without  showing 
title,  unless  circumstances  appear  creating  suspicion." 

When  Mr.  Kent  adds,  '*  the  bona  fide  holder  can  recover 
upon  the  paper,"  the  reference  is  to  such  paper, — that  is,  to 
paper  transferable  by  delivery,  payable  to  bearer,  or  having 
upon  it  a  valid  indorsement  in  blank  when  stolen, —  and  it  is 
only  to  such  paper  that  the  rule  applies,  under  all  the  author- 
ities. The  distinction  is  very  clear  between  the  transfer  of 
BDoh  paper  and  the  attempt  to  transfer  paper  stolen  or  ob- 
tained without  authority,  not  payable  to  bearer  or  indorsed  in 
blank  when  stolen  or  so  obtained.  In  the  latter  case  no 
title  can  be  passed  to  an  indorsee  or  transferred  by  reason  of 
a  forged  indorsement,  as  against  the  party  whose  indorsement 
is  forged:  Daniel  on  Negotiable  Instruments,  sees.  677,  1354, 
1469;  2  Parsons  on  Notes  and  Bills,  284;  Story  on  Promissory 
Motes,  sees.  381-383. 

Authorities  on  this  point  need  not  be  multiplied  in  citation, 
—  there  are  none  to  the  contrary.  The  distinction  was  over- 
looked in  the  case  of  Duke  v.  ^oU,  9  Bazt.  282,  and  the  hold- 
ing on  this  point  in  that  case  was  not  the  law,  and  to  that 
extent  it  is  overruled. 

Another  question  decided  by  the  chancellor  was,  that  the 
indorsement  might  be  avoided  by  complainant,  and  the  note 
recovered  because  of  the  minority  of  the  payee,  the  supposed 
indorser. 

Under  the  decisions  in  this  state  and  others,  the  indorse- 
ment might  well  have  been  held  to  be  void. 

Mr.  Story,  in  his  work  on  promissory  notes,  sections  77-8Q| 
puts  upon  the  same  ground  the  minor's  incapacity  to  indorse 
and  make  a  promissor}'  note,  and  shows  that  there  is  a  conflict 
of  opinion  as  to  whether  such  act  is  void  or  voidable. 

The  court  of  this  state  has  ranged  itself  with  those  holding 
the  making  of  a  negotiable  note  by  a  minor,  even  for  neces- 
saries, a  void  act,  and  this,  after  full  discussion,  upon  the 
weight  of  authority:  McMinn  v.  Richmonds^  6  Yerg.  9. 

Mr.  Story  thought  the  weight  of  authority  preponderated  in 
favor  of  holding  promissory  notes  given  or  indorsed  by  an  in- 
fant voidable  only:  Story  on  Promissory  Notes,  sec.  78.  But, 
treating  it  from  this  stand-point,  he  declares  the  law  to  be  well 
settled  that  not  only  may  the  infant  avoid  it  and  intercept 
payment  to  the  indorsee,  but  by  giving  notice  to  the  antece* 
dent  parlies  of  his  avoidance,  furnish  to  them  a  valid  defense 
against  the  claim  of  the  indorsee:  Sec.  80. 
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It  would   seem  clear,  then,  that  whether  auch  Indorsement 
were  void  or  iroidable,  the  minor  or  his  representative  might 
ayoid  it  and  recover  the  note  of  the  transferee,  and  that  thia 
is  not  only  a  well-settled  but  a  just  rule  of  law;  for  a  trans- 
feree who  receives  by  delivery  merely  from  bearer  a  note  with 
the  name  of  another  indorsed  upon  it,  ought  to  be  charged 
with  notice  who  that  indorser  was,  and  whether  a  person  who> 
•could  in  law  bind  himself  by  an  indorsement     If  he  does  not 
in  fact  know  the  indorser,  he  would  hardly  predicate  anything 
of  an  indorsement,  or  rely  on  it  without  inquiry.    Such  in- 
quiry would  disclose  the  minority  of  the  indorser,  and,  con- 
sequently, it  might  well  be  holden  that  the  transferee  was 
chargeable  with  notice  of  the  invalidity  of  the  indorsement. 

But  as  the  minor  did  not  in  fact  indorse  the  note  in  contro- 
versy, these  questions  do  not  necessarily  arise,  or  call  for  de* 
cision,  and  we  therefore  rest  the  decision  upon  the  ground 
already  stated, —  the  invalidity  of  the  transferee's  title  under 
the  forged  indorsement. 

The  decree  is  affirmed,  with  cost. 


GoHTBAOTS  —  Ck>]r8iPEBATioir,  SuFFioisNor  or.  —  A  oooaid«ratioD  it  good 
which  iiiTolvei  •ither  henefit  to  promiaor  or  detriment  to  promisee:  Nem 
Hanover  Bank  ▼.  Bridgers^  98  N.  0.  67;  2  Am.  Si  Bep.  817.  Promiao  to 
pay  npon  performanoe  of  an  act  by  which  promisee  is  benefited  beoomea 
hinding  when  aet  is  performed:  HiUon  t.  Swthwiek,  17  Me.  303;  85  Am.  Dee. 
8B3. 

Kbqotiabls  Irstbviovtb — RiOBTft  or  UoLDBBS.  —  Forged  indorsement 
of  negotiable  bill  passes  no  title  to  it,  even  to  innooent  indorsee,  and  no 
holder  oan  reoorer  amount  of  it  from  drawers  without  alleging  and  proring 
tayoo*a  indorsements  FoUkr  t.  Schroder,  19  La.  Ann.  17;  92  Am.  Deo.  02L 
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BaHKBVFTor.  —  JuDOiaNT  Obtaiukd  Pbmdino  PROcnTOHas  nr  Bahk- 
BUFTOT  npon  a  debt  provable  therein  is  barred  by  the  snbeeqaent  die* 
charge  of  the  judgment  debtor  in  such  bankruptcy  prooeedings. 

John  L.  H.  Timlin  and  M.  B.  OUmorej  for  the  plaintiff, 

W.  M.  MeCali  and  E,  L.  BtUlock^  for  the  defendant 

Bnodobasb,  J.  The  question  in  this  case  is,  whether  a  dig* 
charge  in  bankruptcy  can  be  plead  in  bar  of  a  suit  upon  a 
judgment  obtained  in  a  state  court  on  a  claim  provable  in 
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bankruptcy  before  the  discharge,  bat  after  commenoement  of 
bankrupt  proceedings. 

The  petition  in  bankruptcy  was  filed  in  1878,  but  the  dis^ 
charges  of  defendants,  Stewart  and  Oliver,  were  not  obtained 
until  1887-88. 

In  the  mean  while,  on  April  30,  1881,  Locheimer  Brothers, 
creditors  of  the  firm  of  Stewart  and  Oliver  when  bankrupt 
proceedings  were  instituted,  had  taken  judgment  on  their 
claim  (which  was  one  provable  in  bankruptcy)  before  a  jus- 
tice of  the  peace. 

They  brought  this  suit  on  that  judgment  April  27,  1891, 
before  a  justice  of  the  peace,  lost,  and  appealed  to  the  circuit 
<:ourt  The  circuit  judge  sustained  the  plea,  and  rendered 
judgment  in  favor  of  defendants,  and  plaintiffs  appealed  in 
error. 

The  judgment  is  correct  It  is  in  accordance  with  the 
holding  of  this  court  in  a  case  arising  under  the  bankrupt 
law  of  1841:  Dick  v.  Powell,  2  Swan,  632;  and  with  the  per- 
suasive view  taken  by  Judge  Cooper,  on  full  consideration  of 
authorities,  after  the  bankrupt  act  of  1867:  Strattan  y.  Perryt 
2  Tenn.  Ch.  638, 

The  application,  correctness,  and  authority  of  these  cases 
are  earnestly  contested  by  plaintiffs,  but  the  question  has  been 
conclusively  settled  as  then  held  by  the  supreme  court  of  the 
United  States:  Boynton  v.  BaU,  121  U.  S.  467.  In  that  case^ 
taking  jurisdiction  of  it  as  a  federal  question,  the  supreme 
court  so  decided,  reversing  the  judgment  of  the  supreme  court 
of  Illinois  to  the  contrary. 

We  concur  in  the  opinion  expressed  by  the  supreme  court 
of  the  United  States  on  the  merits.of  the  question;  but  if  we 
did  not,  we  would  be  constrained  to  follow  it,  as  thai  oourt 
exercises  in  this  class  of  cases  a  revisory  jurisdiction. 

Let  the  judgment  be  affirmed,  with  costs* 


Ba^IKRUPTCT.  — JUDQMRNT  OBTAINED   PlNDIVa   PROCSVBnrOS  IH  BaITX- 

itUFTCT:  See  noteg  to  Morrill  ▼.  Morrill,  23  Am.  St.  Rep.  112;  Olarkr.  Rom' 
Mg,  63  Am.  Dec.  2UG-301;  Boiven  v.  Eichel,  46  Am.  Rep!  677-580.  Such  a 
judgment  ia  not  a  nullity;  and  unless  it  is  stayed  upon  the  application  of  tbe 
judgment  debtor,  an  execution  sale  thereunder  is  yalid:  Latkty  t.  8iea%  121 
111.  69S;  2  Am.  St  Rep.  135.  It  will  be  vacated  upon  a  bill  filed  in  eqnity 
to  enforce  it,  if  defendant  has  had  no  prior  opportunity  to  avail  himself  el 
^efoDM  in  bankroptoy:  MeDonaH  t.  Ingraham,  30  Itin.  389;  64  Am.  Dm, 
166b 
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Railroad  v.  Barnhill. 

[91  TBKKK88BB,  39&] 

OoBPOKAnoNS,  RisiDSVOB  ov.  —If  different  charters  are  granted  for  the 
same  general  bnsineM  by  different  states  to  the  same  corporation,  and  an 
organization  is  properly  effected  nnder  each  charter,  the  corporation  be* 
comes  a  citizen  of  each  state,  and,  as  snch,  has  the  protection  of  and  is 
amenable  to  its  laws. 

CoMYLioT  OT  Lavb.  —  Gakmishhent  ov  Indebtednbss  Abisinq  in  An« 
OTHIR  State  under  a  contract  made  there  between  a  citizen  thereof  and 
a  corporation  may  be  effected  by  service  of  process  in  this  state,  if  sach 
corporation  is  also  chartered  in  this  state  and  here  carries  on  business, 
though  the  person  to  whom  the  debt  is  due  remains  a  non-resident. 

Oarkishmszct  or  Waobs  Dub  from  a  Corporation  Ghartsrbd  in  Two 
OB  MoRB  States  may  ba«affected  in  each  state,  though  such  wages  ara 
due  to  a  non-resident  for  services  rendered  in  another  state, 

/•  M.  Boone^  for  the  railroad. 

/•  T.  Barnhilly  and  StovaU  and  Herring^  for  Barnhill. 

Caldwell,  J.  This  is  a  garnishment  proceeding,  by  which 
J.  T.  Barnhill  seeks  to  recover  from  the  Mobile  and  Ohio  Rail- 
road  Company,  as  garnishee,  the  sum  of  $50.60,  due  from  it 
to  his  debtor,  J.  J.  Joyner. 

The  circuit  judge  tried  the  case  on  an  ^^  agreed  statement  of 
facts,"  and  rendered  judgment  in  favor  of  Barnhill.  The  rail- 
road company  appealed  in  error. 

In  its  answer,  the  railroad  company  admits  that  it  is  in* 
debted  to  Joyner  in  the  sum  of  $52.60,  but  denies  that  it  is 
subject  to  garnishment  in  the  state  of  Tennessee  for  that  in- 
debtedness. 

The  facts  upon  which  the  defense  is  made  are  as  follows: 
ThAt  the  Mobile  and  Ohio  Railroad  Company  was  chartered 
originally  by  the  state  of  Alabama,  then  by  the  state  of  Mis- 
sissippi, and  then  by  the  state  of  Tennessee;  that  the  indebted- 
ness of  the  company  *^  to  Joyner  is  for  labor  performed  wholly 
within  the  state  of  Mississippi,"  and  under  contract  made  in 
that  state,  and  that  he  is  a  citizen  of  that  state. 

Barnhill  is  a  resident  of  Tennessee,  and  the  garnishment 
process,  which  is  in  due  form,  was  regularly  served  on  the 
station  agent  of  the  railroad  company  at  Ramer,  in  McNairy 
County,  this  state. 

From  these  facts  the  argument  is  made,  that  the  railroad 
company,  as  well  as  Joyner,  is  a  non-resident  of  Tennessee, 
and  a  resident  of  Mississippi,  as  to  the  subject-matter  of  thia 
litigation,  and  that  therefore  the  courts  of  this  state  have  no 
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juriadiciioQ  to  reuder  judgment  against  it  for  the  debt  inqofl^ 
tion. 

It  is  true,  as  a  general  rule,  that  a  non-resident  cannot  be 
charged  as  garnishee;  but  it  is  not  true  that  the  raikoad 
company  is  to  be  treated  in  this  case  as  a  non-reaident.  In 
reality  it  is  not  a  non-resident,  but  a  resident  of  Tennessee. 
It  exists  and  performs  its  functions  within  our  territorial  limits 
as  a  domestic  corporation  by  virtue  of  a  charter  granted  by 
the  legislature  of  this  state:  Acts  1847-48,  c.  118. 

That  the  same  incorporators  obtained  earlier  charters  from 
the  states  of  Alabama  and  Mississippi,  and  effected  an  organ- 
isation and  still  do  business  thereunder,  does  not  render  the 
corporation  any  less  a  resident  of  Teitnessee. 

It  is  well  settled  that  a  corporation  created  and  organised 
under  the  laws  of  a  particular  state  has  its  legal  reeidenoe  in 
that  state,  and  that  it  cannot  change  ita  citiienahip  by  doing 
business  in  another  state:  Baltimore  etc.  JZ.  JZ.  Co.  ▼•  KoantMf 
104  U.  S.  6. 

**  It  must  dwell  in  the  place  of  its  creation,  and  cannot  mi- 
grate to  another  sovereignty '':  Bank  of  Augwia  ▼.  EaHe^  18 
Pet  520. 

Yet  different  charters  for  the  same  general  basinees  may 
be  granted  by  different  states  to  the  same  incorporators;  and 
when  that  is  done,  and  organization  is  properly  effected  nnder 
each  charter  in  succession,  the  corporation  becomes  a  citisea 
of  each  state,  and,  as  such,  has  the  protection  of  and  is  amen- 
able to  her  laws:  Memphis  etc.  R.  R.  Co.  v.  Alabama^  107  U.  8L 
581. 

The  fact  that  the  indebtedness  of  the  railroad  companj  to 
Joyner  arosein  Mississippi  under  a  contract  made  in  that  slate 
does  not  render  the  railroad  company  a  non-resident  of  Ten- 
nessee as  to  that  indebtedness.  The  contention  to  the  con- 
trary, and  that  the  railroad  company  is  a  non-resident  of  this 
state  as  to  that  debt,  is  not  sustained  by  the  case  of  Memphis 
etc.  R.  R.  Co.  V.  Alabama,  107  U.  S.  681. 

The  decision  in  that  case  was,  that  the  railroad  company 
was  a  citizen  of  both  Tennessee  and  Alabama,  having  been 
chartered  in  each  state;  and  that,  being  a  citizen  of  Alabama, 
it  could  not,  upon  the  ground  of  citizenship  in  Tennessee,  re- 
move into  the  circuit  court  of  the  United  States  a  suit  brought 
against  it  in  a  state  court  of  Alabama  by  another  citizen  of 
Alabama. 

It  was  not  there  decided,  as  here  contendedi  that,  for  the 
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purposes  of  that  litigation,  the  corporation  was  to  he  treated 
as  not  a  citisen  of  Tennessee,  because  the  matters  inyolved 
arose  in  Alabama.  The  ground  of  that  decision  was  corporate 
citizenship  in  Alabama,  the  court  holding  that  the  corporation 
mras  a  citizen  of  that  state,  as  well  as  of  Tennessee, ^here  it 
obtained  its  first  charter. 

The  Mobile  and  Ohio  Railroad  Company,  as  already  stated,, 
was  chartered  and  is  doing  business  in  Alabama,  Mississippi,, 
and  Tennessee.  It  is  therefore  in  fact  and  in  law  a  citizen  of 
each  of  these  states. 

Whether  the  debt  here  involved  was  created  in  this  state  or 
in  the  state  of  Mississippi,  is  a  question  which  cannot  affect 
the  citizenship  of  the  corporation  in  Tennessee,  or  the  juris* 
diction  of  the  courts  of  this  state  to  render  proper  judgment 
against  it  as  garnishee  in  this  case. 

Mor  does  the  non-residence  of  Joyner,  the  creditor  of  the 
railroad  company  and  debtor  of  plaintiff  below,  defeat  or  pre- 
elude  the  jurisdiction  of  our  courts.  Clearly,  Joyner  himself 
eould  have  come  into  Tennessee  and  maintained  his  suit  her& 
against  the  railroad  company  for  its  indebtedness  to  him. 
He  could  have  obtained  jurisdiction  of  the  corporation  by 
service  of  process  upon  its  proper  officer  or  agent  in  this  stater 
Code,  sees.  2831  et  seq.  That  being  so,  it  would  seem  to  follow 
that  his  creditor  can,  by  service  upon  the  same  person,  bring 
the  corporation  before  the  court,  and  there  have  the  same 
question  of  liability  adjudged. 

Even  as  against  a  foreign  corporation  doing  a  regular  busi* 
nes8  in  this  state,  the  present  proceeding  would  be  within  the 
rules  of  procedure  laid  down  in  a  recent  work  of  high  stand* 
iag.  The  language  of  the  work  referred  to  is  as  follows:  ^^The 
question  of  the  liability  of  foreign  corporations  to  garnishment 
differs  little  from  that  of  natural  persons  domiciled  in  another 
jurisdiction,  in  so  far  as  the  course  of  business  of  certaia 
classes  of  corporations  has  occasioned  the  enactment  of  special 
statutes  in  most  of  the  states  giving  courts  jurisdiction  of 
such  bodies  when  engaged  in  the  prosecution  of  their  business- 
in  states  other  than  that  of  their  residence.  Except,  therefore,. 
in  those  states  where  it  is  held  that  corporations  are  in  no 
event  subject  to  garnishment,  a  foreign  corporation  may  be 
charged  as  garnishee  in  all  cases  where  an  original  action 
might  be  maintained  against  it  for  the  recovery  of  the  prop- 
erty or  credit  iu  respect  to  which  the  garnishment  is  served.. 
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In  some  of  the  states  this  rule  obtains  through  the  construc- 
tion of  statutes  pari  viateria,  and  in  others  by  express  pn>> 
vision.  Generally,  the  jurisdiction  of  the  court  in  such  cases 
is  based  upon  a  statute  providing  for  the  commencement  of 
suits  against  foreign  corporations  when  engaged  in  doing  bosi- 
ness  within  the  state,  by  service  upoii  some  officer  or  agent  of 
the  company  resident  there,  or  that  may  be  found  within  the 
jurisdiction  ":  8  Am.  &  Eng.  Ency.  of  Law,  1131,  1132. 

in  this  state  there  is  just  such  a  statute  as  that  referred  to 
in  the  last  sentence  above:  Code,  sees.  2831-2834  a,  inclusive. 
It  comprehends  both  domestic  and  foreign  corporations:  Rail' 
n>ad  Co.  v.  Walkerf  9  Lea,  480;  Holland  y.  Mobile  etc.  R,  R.  Co^ 
16  Lea,  418. 

In  any  and  every  aspect  of  the  case  at  bar,  the  plaintiff  in 
•error  is  subject  to  be  charged  as  garnishee. 

The  same  question,  upon  very  similar  facts,  came  before 
this  court  in  Holland  v.  Mobile  etc.  R.  R.  Co.j  16  Lea,  414. 
The  conclusion  reached  in  that  case  was  the  same  as  that 
reached  in  this.  A  mere  citation  of  that  case  would  have 
been  sufficient  for  the  purposes  of  this  one,  but  for  the  fact 
that  counsel  has  questioned  the  soundness  of  the  decision 
there  made,  and  asked  to  have  the  question  re-examined* 

Believing  it  to  be  entirely  sound,  we  adhere  to  the  ruling 
made  in  that  case.  In  the  conclusion  of  the  opinioni  the 
court,  speaking  through  Judge  Cooper,  said:  '^  All  of  the  au- 
thorities agree,  therefore,  that  in  the  case  of  a  railroad  ocnpe- 
ration  chartered  by  two  or  more  states^  the  corporation  may 
be  garnished  in  each  state  for  wages  due  by  it  to  its  employees: 
Drake  on  Attachments,  sec.  879;  1  Rorer  on  RailmadSi  see. 
720":  Holland  v.  Mobile  etc.  R.  R.  Co.^  16  Lea,  418. 

Affirmed,  with  costs.         


Ck>aP0RATi0N8,  RxsiDBMCB  OF.  —  Corporation  oreated  by  and 
business  in  state  is  to  be  deemed  an  inhabitant  of  such  state,  capable  of  bei^g 
treated  as  a  citizen  for  all  purposes  of  suing  and  being  sued:  Clcwk  T.  Bankqf 
Mimssippi,  10  Ark.  516;  62  Am.  Dec.  24S;  BalHnwrt  etc  B.  H.  Co.  V.  Gkim, 
23  Md.  2S7;  92  Am.  Dec.  S8S.  Corporation  chartered  by  two  stotei,  by 
same  name  and  style,  clothed  with  same  powers,  and  intended  to  aooompUab 
«ame  objects,  fuliilling  same  duties  in  both  states,  is  a  distinct  and  sepanls 
body  in  each  state:  AlUglieny  OourUy  y.  Cleveland  etc  B.  IL  Co.,  61  Fa.  St 
^8;  88  Am.  Dec.  579. 

Garxi«}hmbnt  or  Resident  Debtors  of  Non-resiibbntb.  -*  A  rendsat  k- 
debted  to  a  non-resident  may  be  garnished  in  the  courts  of  tbe  stttis  of  Ibt 
iormer*s  residence:  Berry  v.  Daw,  77  Tex.  191;  19  Am.  Si  Rs^i  748,  aid 
sots.    Foreign  corporation  doing  basiness  in  the  state  may  bo  ganiishtd  tm 
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Ae1>i  due  to  non-r«8id«nt  employee,  eontracted  ontside  the  attfU  and  exempt 
from  garni«hmeDt  in  state  where  defendant  and  garniahee  retidas  BwrUi^gkm^ 
eCe.  R.  ILCikW.  Tkom^90i^  81  Kan.  180;  47  Am.  Rep.  tf7« 
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Wills.  —  A  Lkaot  d  Svbjiot  to  am  Bquitablb  Loir  ob  Riobv  ov  Otr- 
QWB  in  faTor  of  the  estate  of  the  testator  for  all  debts  owing  from  the* 
legatee  to  the  testator  at  the  time  of  the  latter's  death,  and  snch  lien  or 
right  of  8et-o£r  is  paramonnttoany  lien  or  right  which  oan  be  acquired, 
by  any  assignee  or  creditor  of  the  legatee. 

SXBOOTORB  AMD  LifiOATXBS.  —  Iv  A  LlGATUE  18  ImDXBTSD  TO  THB  TlSTATOlt, 

the  executor  may  retain  the  legacy  either  in  part  or  fnll  paymaat  of  th» 
debt,  by  way  of  set-ofL 

Cooper  and  Harwoody  for  Irvine. 

Neil  and  Deason,  and  R»  P.  RaineSj  for  Palmer. 

Lea,  J.  Complainant  filed  his  bill  in  this  case  on  Jann* 
ary  3,  1887,  against  W.  R.  Palmer,  Mrs.  Jane  James,  and  T.  J. 
Warren,  administrator  of  J.  W.  Hays.  He  charges  that  he 
had  recovered,  in  1883,  a  judgment  for  $1,631.73,  and  costs, 
against  defendant  Palmer,  and  that  said  judgment  was  still 
unsatisfied,  and  execution  had  been  returned  niMa  bona;  that 
in  December,  1886,  J.  W.  Hays  died  testate;  that  his  will  had 
been  duly  proven,  and  that  on  January  1, 1887,  defendant  T.  J.. 
Warren  qualified  as  administrator  of  said  Hays,  with  the  will 
annexed;  that  by  the  terms  of  said  will,  defendant  Palmer 
is  made  a  legatee,  and  will  perhaps  receive  enough  money  ta 
pay  the  debt  due  complainant;  that  testator  directs  a  sale  of 
his  real  estate,  and  that  the  same  be  converted  into  money 
and  divided  between  certain  of  his  relations,  one  of  whom  is 
defendant  Palmer.  He  prays  for  injunction,  etc.,  and  that 
such  decrees  be  rendered  as  will  subject  Palmer's  interest  in 
J.  W.  Hays's  estate  to  the  payment  of  his  debt  and  costs. 

Palmer  answered,  and  by  written  agreement  admitted  his 
indebtedness  to  complainant,  and  agreeing  that  his  interest  ia 
the  estate  was  liable  for  its  payment. 

Warren,  administrator,  answered,  admitting  that  Palmer 
was  a  residuary  legatee  under  the  will  of  J.  W.  Hays,  but  set 
up  in  his  answer,  as  a  defense  to  complainant's  right  of 
recovery,  that  at  the  time  of  the  death  of  J.  W.  Hays,  defend- 
ant Palmer  was  indebted  to  him  by  account,  and  Uiat,  subi^ 
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quently,  upon  a  Bettlement  with  defendant  Warren,  he  had 
executed  his  note  to  him,  as  administrator,  for  $454.72,  and 
insists  that  snid  debt  is  a  prior  charge  upon  the  legacy  of 
«aid  Palmer  to  the  claim  of  complainant,  and  if  there  is  a 
rtsidueof  the  estate,  that  he  has  a  right  "to  retain  the  same, 
or  enough  of  the  same,  to  liquidate  and  pay  off  said  debt  due 
the  estate  of  J.  W.  Hays,  and  his  right  to  do  this  is  in  no  way 
affected  by  the  attachment  of  complainant."  There  is  no 
issue  or  controversy  as  to  facts;  the  only  issue  is  as  to  priority 
of  payment  Complainant  insists  that  he  is  entitled  to  such 
priority  under  the  facts  stated,  having  fixed  a  lien  thereon; 
and  defendant  Warren  insists  he  is  first  entitled  to  retain 
enough  of  said  legacy  to  pay  what  the  legatee  owes  the  estata 
Upon  this  issue  the  chancellor  decreed  that  defendant  War* 
ren,  administrator,  has  the  right  and  should  retain  out  of 
said  legacy  of  Palmer  a  sufficient  amount  to  pay  hia  note  and 
interest  before  complainant  can  receive  anything  on  his  debt 
out  of  said  legacy;  that  defendant  Warren,  administrator,  has 
priority  over  complainant  From  this  decree  complainant 
has  appealed.  The  decree  of  the  chancellor  is  correct  The 
right  of  retainer  for  a  debt  due  the  estate  from  a  legatee  is 
an  equitable  doctrine  which  has  received  the  support  and 
sanction  of  courts  of  equity  from  the  earliest  cases.  The 
right  to  retain  is  grounded  upon  the  principle  that  it  would  bo 
inequitable  that  a  legatee  should  be  entitled  to  his  legacy 
while  he  retains  in  his  possession  a  part  of  the  funds  out  of 
which  his  and  other  legacies  are  to  be  paid.  He  should  not 
receive  anything  out  of  such  a  fund  without  deducting  there- 
from the  amount  of  that  fund  which  he  has  in  his' hands  as  a 
debt  to  the  estate.  An  assignee  of  the  legatee  takes  his  legacy 
subject  to  the  same  equity  which  exists  against  it  in  his  hands. 
This  equitable  principle  and  doctrine  is  approved  by  all  the 
leading  text-writers.  In  2Redfield  on  Wills,  681,  it  is  stated: 
^'  There  seems  to  be  no  question  of  the  right  and  duty  of  the 
executor  to  set  off  any  debt  due  the  estate  from  a  legatee 
against  any  legacy  which  he  may  be  called  on  to  pay.  But 
this  right  of  retainer  does  not  extend  to  an  indebtedness  created 
after  the  decease  of  the  testator,  by  the  legatee  giving  security 
to  the  estate  for  the  indebtedness  of  other  parties.  It  has 
been  held  that  the  executor's  right  to  retain  upon  debts  due 
the  estate,  as  against  legatees,  is  prior  to  any  right  of  a  mort- 
••gee  of  the  legacy." 

y  1  Pomeroy's  Eq.  Jur.,  see.  541,  it  is  stated:  ^  In  &ot| 
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Buch  a  legacy  produces  no  effect  upon  the  indebtedness.  The 
only  effect  which  such  a  legacy  given  simpliciter  can  have  is  to 
create  the  right  to  an  equitable  set-off.  The  legatee  might  not 
be  forced,  by  means  of  a  legal  action,  to  pay  the  debt  to  the 
executors,  when  he  could  in  turn  recover  back  from  them  the 
same  amount,  or  a  part  thereof,  by  virtue  of  his  legacy.  A 
court  of  equity,  in  order  to  prevent  this  circuity  of  action,  may 
permit  the  executor  to  set  off  the  debt  against  the  demand 
made  on  them  for  the  legacy;  and  if  the  estate  is  solvent,  so 
that  the  debtor  will  be  entitled  to  receive  payment  of  his  leg- 
acy, the  court  may  compel  the  executors  to  give  him  credit 
for  the  amount  of  the  legacy,  when  they  are  seeking  to  enforce 
the  claim  of  the  estate  upon  him  for  the  debt." 

It  is  said  in  Williams  on  Executors:  '*  Where  a  legatee  is 
indebted  to  the  testator,  the  executor  may  retain  the  legacy, 
either  in  part  or  full  satisfaction  of  the  debt,  by  way  of  set- 
off": 2  Williams  on  Executors,  1119.  So  adso  Adams's 
Equity,  223. 

But  it  is  insisted  for  complainant  that  a  contrary  rule  pre- 
vails in  this  state;  and  we  are  referred  to  the  cases  of  T<mle9 
V.  TowleSy  1  Head,  601,  Mann  v.  Mann,  12  Heisk.  246,  and 
Steele  v.  Frierson^  85  Tenn.  436,  as  sustaining  complainant's 
contention.  The  case  of  Towles  y.  Towlesj  1  Head,  601,  was 
ibe  sale  by  an  heir  of  bis  interest  in  land,  and  the  adminis- 
trator afterward  sought  to  collect  out  of  the  land  a  debt  due 
from  the  heir  to  the  estate.  The  court  said,  if  the  sale  was 
bona  fide^  it  would  hold  against  the  debt  of  the  estate.  In 
Mann  v.  Manny  12  Heisk.  246,  it  appeared  that  a  son  was  in- 
debted to  his  father's  estate,  and  was  insolvent.  His  interest 
in  his  father's  estate  was  attached,  upon  his  father's  death, 
by  some  of  the  creditors  for  their  debts.  The  administrator 
sought  to  have  the  indebtedness  from  the  son  to  the  estate  of 
the  father  given  priority  over  the  attaching  creditors.  The 
court  held:  "The  son's  indebtedness  to  his  father's  estate  is 
not  a  lien  on  the  son's  share  in  the  father's  realty,  which 
share  is  therefore  subject  to  a  race  of  diligence  between  the 
personal  representative  of  the  father  and  the  other  creditors 
of  the  son."  Steele  v.  Frierson^  85  Tenn.  436,  was  where  there 
was  an  assignment  by  a  son,  before  his  father's  death,  of  bis 
interest  in  his  father's  estate,  his  interest  being  real  and  per- 
sonal. But  whether  there  was  involved  in  the  controversy 
before  the  court  any  personalty  does  not  very  clearly  appear. 
The  cases  referred  to  in  the  opinion  as  sustaining  the  posiUoQ 
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assumed  were  CAsee  involving  realty  alone;  Bat  be  this  as  it 
may,  the  parties  were  content  not  to  raise  or  present  the  qiiee* 
tion  of  retainer;  nor  was  the  same  argued  before  or  paswd 
upon  by  the  court.  The  cases  do  not  sustain  the  contention 
of  the  complainant  Neither  of  the  cases  was  a  ooniast  be- 
tween the  legatee  and  an  executor,  but  were  cases  of  r&xlly 
which,  upon  the  father's  death,  descended  directly  to  the  beir» 
and  a  lien  had  to  be  fixed  either  by  attachment  or  assignmeot 
In  this  case,  it  is  a  legacy  in  the  hands  of  the 
eum  ie9tainento  annexo. 
The  decree  will  be  affirmed,  with  costs. 


Wills— DBDnoTiom  and  Chargbs  agaiiot  DiffraiBorss.  — When  ta 
heir  owed  the  intestate  at  the  time  of  his  death,  the  amoimt  of  the  dsbl 
■hoald  be  deducted  from  such  heir's  share  in  the  distrilmtiicm  of  tho  ealalat 
AittojiT.  i4/(en,6N.  J.  Eq.09;43Am.  Dec.630.  Astotheeffoolor  beqneatii- 
ing  a  legacy  to  a  debtor,  see  RkkeU  r,  LhUffaUmet  2  Jolma.  Ou.  97;  1  Aat 
Dea  158;  Zeigkr  v.  Echeri,  6  Pa.  Si.  18;  47  Aul  0eo.  428;  Cok  ▼• 
86  N.  a  296;  41  Am.  Rep.  458, 


Railroad  v.  Sadlbr. 

[91  Tkhmksskb,  fioa) 

Railboad  Ookpobatioms  —  LiABn.mr  or,  loa  Killuio  Stook.— H 
from  being  frightened  by  a  moving  train,  mn  npon  a  treatle^  from 
they  fall,  and  are  thereby  killed,  the  railroad  corporation  is  not  liabls 
therefor  under  a  statute  imposing  liability  for  stock,  the  killing  m 
crippling  of  which  is  caused  by  any  moving  train,  or  engine^  or  ona 

Ghaptbb  101  of  the  statute  of  Tennessee  for  the  year  1891, 
the  construction  of  which  is  involved  in  the  following  ofunioD, 
declares,  in  its  first  section,  *'  that  whenever  any  stock  may  be 
killed  or  crippled  by  any  train  of  cars  or  locomotive  upon  an 
nnfenced  railway  within  the  state,  it  shall  be  the  duty  of  the 
section-master  to  notify  the  owner  of  such  stock  ";  and  in  sec- 
tion 2,  **  that  any  person,  company,  or  corporation,  or  leasee 
or  agent  thereof,  owning  or  operating  any  railroad  within  the 
state  of  Tennessee  shall  be  liable  for  the  value  of  any  horse, 
cow,  or  other  stock  killed,  whenever  such  killing  or  injury  m 
caused  by  any  moving  train,  or  enginOi  or  cars  upon  auob 
track." 

Joseph  E.  Janea^  for  the  plaintiff. 

C?iarle$  M.  Eynng^  for  the  defendant* 
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LuBTON,  J.  The  act  of  1891,  chapter  101,  making  unfenced 
aiiroads  absolutely  liable  for  all  stock  killed  or  injured  on  or 
ear  their  tracks  applies  only  to  injuries  resulting  from  actual 
c^oUiaion  with  a  moving  engine  or  car.  The  language  of  tb» 
sLot  forbids  any  other  construction.  The  injury  must  be  th» 
direct  result  of  contact  with  *'  moving  trains,  cars,  or  engine.'* 
*Tbi8  construction  had  been  given  to  the  old  law:  Millikea 
and  Ventrees's  Code,  sees.  1298-1300;  Holder  ▼•  Chicago  etc. 
IL  R.  Co.,  11  Lea,  176. 

The  later  act  is  no  more  explicit  on  this  point  than  the 
former.  Similar  acts  in  other  states  have  been  uniformly 
construed  as  applicable  only  to  oases  of  injury  from  direct 
collision.  Numerous  cases  are  cited  to  this  effect  in  7  Am.  A 
Sng.  Ency.  of  Law,  928.  To  the  same  effect  are  the  following: 
JSurlington  etc.  R.  R.  Co.  v.  Shoemaker,  18  Neb.  869;  Holder  v. 
Chicago  etc.  R.  R.  Co.,  11  Lea,  176;  Croy  v.  LouievUle  etc.  Ry 
Co.,  97  Ind.  126;  Knight  v.  New  York  etc.  R.  R.  Co.  (an  opinion 
of  the  court  of  appeals  of  New  York),  99  N.  Y.  25;  InUma- 
tional  etc.  R.  R.  Co.  v.  Hughee,  68  Tex.  290;  JeffereonvUle  eie. 
R.  R.  Co.  y.  Durdap,  112  Ind.  93. 

In  these  cases  the  animals  seem,  from  fright,  to  have  ran 
ahead  of  the  moving  train,  and  onto  a  trestle,  from  which  they 
fell,  not  being  touched  by  the  moving  train. 

The  charge  was  erroneous  upon  this  point,  and  fSor  thla 
both  cases  must  be  reversed. 


Bailboad  Gompaviss— LiABnjTT  fOR  KiLUiro  Sroox.  — A  ndlroei' 
oompany  is  not  liable,  under  the  Indiana  statute  of  1853,  for  injorj  to  stock 
resulting  from  fright  at  the  cars,  where  the  injured  animals  had  not  besa 
touched  by  any  car,  locomotire,  or  other  carriage  belonging  to  the  oompaayi 
Peru  etc  R.  R.  Oo.  ▼.  Hcuihet,  10  Ind.  409;  71  Am.  Dec  385^  and  note  oitiag 
other  cases  decided  in  the  same  state.  The  liability  of  railroad  companies 
for  killing  stock  is  discussed  generally  in  the  extended  notes  to  Tonawamda 
R  R.  Oo.  V.  Munger,  49  Am.  Dec  261-273;  Bamu  v.  Salem  §tc.  R,  R.  Cb.» 
•6  Am.  Dec  681,  6S2;  Savannah  ek.  B^yOo.r*  Qeig»9  68  Am.  Bop^  70S-707. 
Ax.  a&  BsTh  Yob  XXX.— 67 
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GoLB  Manufaotubixg  Company  «.  GoLLmt 

(91  Tbhnissci,  5BS.] 
AXBIfEATIOir  — SUBMiafllON    TO,   WHUT    MOT   ▲    GONDITIOS    PrISBUKW  1» 

Rioar  Of  Aotiom.  — If  a  oontract  for  the  ereotioD  of  a  bnfldiag  dadant 
that  in  oasa  any  differenoe  ahoold  ariae  betweaa  tha  partiaa  aa  to  lbs 
quality  of  work  or  materially  or  as  to  any  otiier  qaeatioa,  the  Mme  ihaU 
be  Mttlad  by  arbitratioo,  the  oontraetor  may  narorthelaaa  —»***<■>  n 
aotion  under  the  oontraet^  without  first  submitting^  or  offaring  to  sab* 
mitk  to  arbitration.  The  breach  of  the  stipulation  to  aubmit  to  arbitrv 
tion  oannot  be  pleaded  in  bar  to  an  action  on  the  principal  eontfao^ 
nnless  it  expressly  or  by  neoeesary  implication  makea  the 
a  condition  precedent  to  the  maintenance  of  any  anik 
hPtEBMSt,  — Thb  Allowakcs  OF  iNTBRWr  on  an  amoontdne  npos  a 
rests  within  the  sound  discretion  of  the  ohanoelloTf  ia 
tha  supremo  oonrti  on  appeal,  will  not  intarfarew 

ifyen  and  Sneel^  for  the  plaintifll 

W.  M.  Smithy  Casey  Young^  and  (JanU  and  PaUenan^  tar  the 
defendanti 

L,  LsHKAN,  8.  J.  The  bill  in  this  oaase  was  preferred  bj 
the  oomplainant,  a  oorporation,  to  recover  from  the  defend- 
ant, W.  A.  Collier,  the  price  and  value  of  labor  and  material 
performed  and  famished  in  the  constraction  of  a  building, 
under  a  written  agreement  entered  into  between  them  on 
November  14,  1889,  tbe  portion  of  which  applicable  to  the 
question  raised  is  as  follows:  "  It  is  further  agreed  that  in 
ease  any  difference  should  arise  between  the  said  Collier  and 
the  Cole  Manufacturing  Company  as  to  the  quality  of  work 
•r  materials,  or  any  other  question  that  may  arise  under  this 
contract,  the  same  shall  be  settled  by  arbitration,  each  party 
selecting  a  good  man;  and  in  the  event  of  their  disagreeing, 
these  two  shall  select  a  third  party,  and  their  decision  shall 
be  final.  In  consideration  of  the  above,  said  Collier  is  to  pay 
the  said  Cole  Manufacturing  Company  nine  thousand  dollars 
($0,000),  more  or  less,  as  the  amount  may  be,  which  amount 
the  said  Collier  will  secure  by  deed  of  trust  on  nine  acres  of 
land  in  the  Kinnay  Heistand  subdivision  of  land;  said  trust 
deed  to  be  drawn  at  once,  and  held  by  B.  C.  Jones  until  said 
building  is  finished,  when  he  will  deliver  the  same  to  Mr.  W. 
L  Cole." 

W.  I.  Cole  was  the  president  of  complainant  company. 
-    The  bill  further  alleges  the  execution  of  the  said  trust  deed 
and  delivery  of  it  to  E.  C.  Jones;  and  the  complainant  therein 
alio  prayed  that  the  said  JoneSt  who  is  a  deftndant  in  tha 


Tune,  1892.]    Cole  MANUFAcTURiNa  Co.  v.  Collier.         809 

cause,  and  Collier  be  decreed  to  deliver  up  said  trust  deed, 
kind  also  asked  for  the  enforcement  of  the  same  to  satisfy  tl^e 
amount  owing  by  W.  A.  Collier  to  the  complainant. 

The  bill  contains  averments  of  various  demands  made  for 
the  delivery  of  the  trust  deed,  and  a  request  on  the  part  of  the 
defendant,  W.  A.  Collier,  to  have  a  submission  and  arbitra- 
ment of  the  claims  of  the  plaintiff  because  of  his  dissatisfac- 
tion, stated  in  a  general  way,  with  the  work  done  and  mate- 
rials furnished  by  the  complainant,  and  which  request,  it  is 
averred,  was  made,  after  considerable  delay,  subsequent  to 
the  completion  of  the  building.    The  latter  allegations  are 
made  in  the  bill  in  order  to  excuse  the  refusal  of  the  com- 
plainant to  submit  the  matters  to  arbitration. 

The  defendant,  W.  A.  Collier,  demurred  to  the  bill,  assign- 
ing, as  ground  therefor,  the  failure  and  refusal  of  the  com- 
plainant to  arbitrate  differences  under  the  provisions  of  the 
written  agreement  of  November  14,  1889.     Such  demurrer 
was  overruled  by  the  chancellor,  and  thereupon  the  defend- 
ant, W.  A.  Collier,  filed  his  answer  and  cross-bill,  in  which 
he  denied  that  the  complainant  had  complied  with  said  con- 
tract, and  for  cross-action  set  up,  in  a  general  way,  without 
stating  the  amount  thereof,  damages  accruing  to  him  by  rea- 
son of  the  complainant's  failure  to  comply  with  its  contract, 
and  arising  from  its  failure  to  comply  with  its  agreement  to 
arbitrate. 

The  complainant  made  no  objection  to  this  cross-billy  bjr 
demurrer  or  otherwise,  but  answered  the  same. 

The  chancellor  rendered  his  final  decree,  allowing  the  de- 
mand of  the  complainant,  and  ordering  the  delivery  of  said 
trust  deed,  and  ordering  the  sale  of  the  land  embraced  thereiii 
for  the  payment  of  the  said  demand. 

Both  parties  have  appealed.  The  defendant,  W.  A.  Collier^ 
appealed  from  the  entire  decree,  and  the  complainant,  the 
Cole  Manufacturing  Company,  appealed  from  so  much  of  the 
decree  as  excluded  interest  on  the  amount  found  due  from 
May  1,  1890,  to  January  1,  1891,  or  only  allowed  interest 
from  January  1,  1891.  The  defendant,  W.  A.  Collier,  assigns 
for  error  that  the  court  below  erred  in  overruling  his  demur- 
rer and  subsequently  decreeing,  on  the  pleadings  and  proo( 
that  the  agreement  to  arbitrate  was  not  a  bar  to  the  suit. 

We  do  not  deem  it  necessary  to  consider  whether  the  com- 
plainant, by  allegation  or  proof,  furnished  an  excuse  or  satis** 
factory  reason  for  fiEuling  or  refusing  to  submit  any  matter  in 
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eoniroversj  raised  on  either  aide  to  arbitration  under  the  pn^ 
visions  of  the  agreement  of  November  14,  1889.  In  tbs  eon- 
dition  of  this  litigation,  and  under  the  rules  of  law  coniroUiag 
the  issues  made  by  the  parties  and  the  proof  adduced,  soch 
inquiry  is  immaterial. 

The  position  of  the  defendant  is,  that  in  the  case  of  any 
difference  or  controversy  between  him  and  the  complainant 
in  relation  to  any  of  the  mitters  contained  in  their  agres> 
ment,  no  suit  could  be  brought  by  the  complainant  until  then 
had  been  an  offer  made  to  settle  the  controversy  by  arbitra- 
tion; or  in  other  words,  that  an  arbitration,  or  an  effort  t» 
arbitrate,  was  a  condition  preoeient  to  the  right  of  the  com- 
plainant to  institute  its  suit.    This  contention  is  erroneous. 

In  Hamilton  v.  Home  In$.  Co.,  137  U.  8.  370,  the  policy  of 
insurance  on  which  the  action  was  based  provided:  ^*  In  case 
differences  shall  arise  touching  any  loss  or  damage  after  proof 
thereof  has  been  received  in  due  form,  the  matter  shall,  at  the 
written  request  of  either  party,  be  submitted  to  impartial  ar- 
bitrators, whose  award,  in  writing,  shall  be  binding  on  the 
parties  as  to  the  amount  of  such  loss  or  damage."  The  plain- 
tiff had  refused  to  enter  into  arbitration.  The  instruction  of 
the  trial  judge  to  the  jury,  that  the  plaintiff  could  not  main- 
tain his  action,  because  he  had  so  refused,  was  adjudged  erro- 
neous. 

In  that  case  a  number  of  decisions  are  cited,  which  establish 
the  rule  that  the  breach,  by  the  plaintiff,  of  the  agreement  to 
submit  to  arbitration  cannot  be  pleaded  in  bar  of  the  actios 
on  the  principal  contract,  unless  such  agreement  expressly  or 
by  necessary  implication  made  the  submission  a  condition 
precedent  to  the  institution  of  any  suit. 

Hamilton  v.  Hom^  Ins,  Co.,  137  U.  S.  370,  is  distinguished  by 
Mr.  Justice  Gray,  who  delivered  the  opinion  therein,  from 
Hamilton  v.  Liverpool  etc.  Ins,  Co.,  136  U.  S.  242,  wherein  the 
policy  involved  contained  an  express  condition  that  no  ac- 
tion should  be  brought  until  there  had  been  a  submission  to 
arbitration. 

In  the  case  of  The  Excelsior,  123  IT.  S.  40^  which  involved  a 
liability  in  admiralty  for  salvage  service,  the  parties  had 
agreed  to  submit  to  arbitration  the  amount  to  be  paid  for  the 
service.  The  defendant  made  the  point  that  the  suit  ooold 
not  be  maintained,  because  of  the  omission  to  submit  to  arbi- 
tration^  and  the  court  held  the  objection  to  be  ineffectual,  and 
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said  ^hat  the  remedy  of  the  defendant,  if  any,  would  be  in  an 
action  for  breach  of  agreement  to  submit. 

In  this  view  of  the  case,  it  is  also  unnecessary  to  discuss  or 
consider  the  inquiry  whether  this  agreement  to  submit  to  ar- 
bitration was  void  because  it  operated  to  oust  the  jurisdiotioti 
of  the  courts. 

We  have  fully  investigated  the  evidence  contained  in  the 
record  as  to  the  liability  of  the  defendant,  W.  A.  Collier,  to  the 
complainant  for  the  amount  claimed  by  the  plaintiff,  and  have 
therefrom  reached  the  conclusion  that  the  complainant  has 
fully  established  its  claim,  and  that  the  defendant  has  failed 
to  establish  the  items  set  up  by  way  of  cross-action  in  his  cross- 
bill. 

There  was  no  error  in  the  action  of  the  chancellor  in  refus- 
ing to  allow  the  complainant  interest  prior  to  January  1,  1891. 
That  was  a  matter  which,  under  established  rules  of  law, 
rested  entirely  within  the  sound  discretion  of  the  chancellor, 
and  with  the  exercise  of  which  we  do  not  feel  at  liberty  to  in- 
terfere. 

Let  the  decree  of  the  chancellor  be  affirmed.    The  costs  of 

the  chancery  court  will  be  paid  as  adjudged  in  the  court  beloWy 

.and  the  costs  of  this  court  will  be  divided,  one  half  thereof  to 

be  taxed  against  the  complainant,  and  the  other  half  against 

the  defendant,  W.  A.  CoUien 


AoaiEMEHTS  TO  SoBMiT  TO  ABBiTKATioir:  See,  generally,  note  to  0(mi- 
merckU  Union  Asaur.  Co*  ▼.  BoeHng,  2  Am.  St.  Rep.  566,  where  referenoes 
are  made  to  the  earlier  notes  oa  the  aame  subject  appended  to  AUegre  ▼. 
Marffkmd  Ins,  Co.,  14  Am.  Dec.  296;  NeUUion  v.  Oridley,  56  Am.  Deo.  881. 
A  condition,  in  a  building  contract,  that  all  disputes  concerning  the  yaliia  of 
«ztra  work  shall  be  determined  by  arbitration  is  valid,  and  precedent  to  ro* 
eovery:  Holmes  v.  Ridiet,  66  Cal.  307;  38  Am.  Kep.  54.  Condition  in  policy 
of  insurance  providing  for  arbitration  cannot  deprive  insured  of  his  right  of 
action,  unless  clearly  made  a  condition  precedent  to  the  existence  of  tnoh 
right:  Birmingham  Fire  Ine.  Co.  v.  Pulver,  126  IlL  329;  9  Am.  St.  Bep.  698. 
Compan  Continental  In$.  Co.  v.  Wilaon,  45  Kan.  260;  28  Am.  St.  Rep.  720| 
€ftrman  American  Im,  OOk  r.  ECkerUm,  25  Neb.  606, 


8Qt  Bailbqap  ••  Kellt.  [T< 

Bailroad  v.  Kbllt* 

pi  Tkwiiemeb,  flBH] 

A  Bailbqab  Oobvobatiov's  Tjabtutt  as  ▲  OoMMOw  Oasbixr  TkKHUiai 

whta  tb«  goods  an  aJcly  ■tared  in  its  depok 
WixsHoonifAM.  — Nbougbncb  ov  a  Warbhousbxah  b  hot  Braxuu 

BT  Pmmv  ov  a  Fnx.  and  iha  destniction  thereby  of  goods  stored 


A  KaILBOAD  OORPORATIOll  IB  LlABLB  AS  A  WaKBHOUBBMAH  VOS  THB  LoS 

OF  Goods  or  ns  Dbpot  bt  Fib^  if  before  saoh  fire  they  were  ealM 
te  by  the  eoosigiiee^  who  wss  falsely  mformed  by  the  employees  of  the 
eorpsfBtion  that  tlie  goods  had  not  been  receiTed,  and  ho  was  thereby 
preyented  from  rensoTing  them.  Tboogh  the  giriog  of  this  false  infor- 
■uition  did  not  oeeasion  the  fire  by  which  the  goods  were  destrayad,  it 
did  oanse  them  to  be  left  in  the  depot  tobe  eonsnmod  by  sach  firs.  Ne^ 
witiistanding  tibe  lira,  the  goods  woold  not  hays  been  lost  bnt  lor  the 
wroog  and  negligenee  in  denying  that  they  had  been  reoeiTod. 

Vboligbncb,  qv  What  a  Plu>xi]fATB  Gaubb.  — The  prozimnta  oanss  of  ss 
injury  may,  in  general,  be  stated  to  be  that  set  or  omissioD  which  Imiss 
diately  oansss  or  fsils  to  pterent  the  injury;  an  act  or  ^"^'tSfP  oeesi^ 
ting  or  oonenrring  with  another  .which,  had  it  not  happened,  the  injuy 
woold  not  bnve  been  inflicted,  notwithstanding  tibe  lattor. 

DlMAOBB.  —  Mbasubb  OV  Damagbs  whso  goods  shipped  orer  milway  sn 
destroyed  throngh  the  negligenee  of  a  corporation  is  their  Tsine  at  tbs 
plaoe  where  they  are  stored. 

Lewi»  Shepardf  for  the  plaintiff  in  error. 

Bobert  P.  Woodard  and  W.  Q.  M.  2%oinat,  for  the  defendaDt 
in  error. 

Caldwell,  J.  This  suit  was  brought  by  J.  W.  Kelly,  be- 
fore a  justice  of  the  peace,  to  recover  from  the  East  Tennessee 
Virginia,  and  Georgia  Railway  Company  the  value  of  five 
barrels  of  whisky.  He  recovered  judgment  for  $492,  and  oo 
appeal  the  circuit  judge,  sitting  without  a  jury,  affirmed  the 
magistrate's  judgment,  adding  interest  thereto. 

The  railway  company  has  appealed  in  error,  and  in  this 
eourt,  as  below,  denies  its  liability,  either  as  common  carrier 
or  warehouseman. 

Kelly  purchased  five  barrels  of  whisky  in  New  York,  and 
caused  them  to  be  consigned  to  himself  at  Chattanooga,  his 
place  of  business.  The  East  Tennessee,  Virginia,  and  Greorgis 
Railway  Company  was  the  last  carrier  over  whose  line  the 
goods  passed.  On  April  24, 1891,  that  company  unloaded  the 
whisky  from  its  car,  and  stored  the  same  in  its  depot  at  Chat- 
tanooga, where  it  remained  until  the  morning  of  the  29th  of 
the  same  month,  when  it  was  destroyed  by  fire. 

Kelly,  through  his  drayman,  called  at  the  depot  and  de- 


Oct.  1892.]  Railroad  v.  Kelly.  903 

manded  the  whisky  on  April  25th,  26th,  27th,  and  28th,  gener* 
ally  twice  a  day,  and  was  each  time  told  by  the  company's 
agent  that  it  was  not  there. 

How  the  fire  was  produced  is  not  disclosed. 
Under  these  facts,  the  railway  company  is  not  liable  as  a 
comnion  carrier.    Its  carrier  responsibility  terminated  when 
the  goods  were  safely  stored  in  its  depot,  and  before  they  were 
destroyed:  Butler  y.  East  Tennessee  etc.  R.  R.  Co.y  8  Lea,  32; 
Southern  Exp.  Co.  y.  Kaufman^  12  Heisk.  165  (last  paragraph)* 
We  are  aware  that  the  anthorities  are  in  a  state  of  irrecon- 
cilable conflict  upon  this  question,  several  of  the  states  having 
followed  the  lead  of  Massachusetts  in  holding  that  the  liabil« 
ity  of  the  common  carrier,  as  such,  is  ended  when  the  trans- 
portation is  completed  and  the  goods  are  safely  stored,  and 
several  others  having  given  their  sanction  to  the  doctrine 
announced  in  New  Hampshire,  to  the  effect  that  the  carrier 
responsibility  continues  until  the  consignee  has  had  a  reason- 
able opportunity,  after  the  arrival  of  his  goods,  to  receive 
them. 

Discussion  of  the  respective  considerations  upon  which  the 
two  rales  are  rested  by  their  opposing  adherents  will  not  be 
indulged  in  this  opinion,  since  this  court  has  heretofore 
adopted  the  Massachusetts  rale,  and  no  sufficient  reason  for 
changing  the  precedent  already  established  is  perceived. 

The  cases  of  Butler  v.  Eaet  Tennessee  etc.  R.  R.  Co.^  8  Lea, 
82,  and  Souihem  Exp.  Co.  v.  Kaufman^  12  Heisk.  165,  have 
been  followed  in  several  unreported  cases,  the  last  of  which 
was  Eaet  Tennessee  etc.  Ry  Co.  v.  Qettys^  Tenn.,  Oct.  1892. 

In  2  Am.  ft  Bug.  Bncy.  of  Law^  891-394,  the  two  rales  are 
stated,  and  many  of  the  decisions  in  support  of  each  cited. 
Tennessee  is  there  erroneously  referred  to  as  one  of  the  states 
adopting  the  New  Hampshire  doctrine.  See  also,  on  same 
subject,  Story  on  Bailments,  sec.  643;  Schouler  on  Bailments^ 
sees.  512-514;  and  Mecham's  Hutchinson  on  Carriers,  2d 
ed.,  sees.  367-374,  inclusive.  The  last  author,  in  section  370, 
correctly  places  Tennessee  among  the  states  following  the 
Massachusetts  rule. 

Then  as  to  these  goods  at  the  time  of  their  destruction,  the 
railway  company  had  ceased  to  be  a  common  carrier  with 
the  liability  of  an  insurer,  and  had  assumed  the  less  hazard- 
ous position  of  warehouseman,  in  which  it  was  bound  to  use 
ordinary  care  and  diligence  only,  and  was  responsible  alone 
for  the  consequences  of  its  negligence:  Schouler  on  Bailments, 
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MOB.  101,  518;  Laneast$r  MUU  t.  Merchantt^  CaiUnf^preu  Co^ 

89  Tenn.  85,  86;  24  Am.  St.  Rep.  586. 

Is  the  railway  company  liable  as  warehouseman?  If  the 
loss  resulted  from  its  negligence  as  the  proximate  canae,  jes; 
if  not,  no;  for  the  doctrine  of  proximate  and  remote  cause 
applies  here,  as  in  any  other  case  where  negligence  is  the 
groand  of  action.  The  burden  of  showing  negligenoe,  and 
its  causal  connection  with  the  loss,  was  upon  the  plaintiff: 
Schouler  on  Bailments,  sec.  101;  Laneaater  MUU  v.  MerehanU' 
CoUon-prsHS  Co.,  89  Tenn.  35,86;  24  Am.  St  Rep.  586;  Louu- 
vlUe  etc.  Ry  Co.  r.  Manchester  Mills,  88  Tenn.  653;  Hutchin- 
son on  Carriers,  2d  ed.,  sec.  767. 

In  this  case,  there  is  no  pro(rf  as  to  the  cause  of  the  fire;  hence 
the  defendant  is  not  chargeable  with  negligence  in  causing  it 
Mere  proof  of  the  fire  and  destruction  of  the  goods  does  not 
show  negligence:  Louisville  etc.  Ry  Co.  v.  Manchester  MUU, 
88  Tenn.  663;  Lancaster  MiUs  y.  Merchants^  Cotton^press  Co^ 

90  Tenn.  85, 86;  24  Am.  St  Rep.  586.  Therefore,  if  the  plain- 
tifif  succeed,  he  must  do  so  without  reference  to  the  cause  of 
the  fire. 

It  le  distinctly  shown  that  he  demanded  the  goods  several 
4imes,  and  that  the  defendant,  without  sufficient  excuse,  failed 
to  deliver  them.  That  alone  makes  a  clear  case  of  negligence; 
but,  manifestly,  that  negligence  did  not  cause  the  fire.  Did 
it,  nevertheless,  proximately  cause  the  loss  of  the  goods? 

The  fire  and  the  loss  may  have  had  different  oausea  The 
Are  destroyed  the  goods,  but  it  does  not  follow  that  the  cause 
of  the  fire  and  the  cause  of  the  loss  to  plaintiff  were  one  and 
the  same,  in  legal  contemplation;  they  may  have  been  entirely 
different  The  failure  to  deliver  the  goods  when  demanded 
did  not  cause  the  fire,  but  it  did  cause  the  loss,  in  such  sense 
that  they  would  not  have  been  lost  without  the  failure.  Had 
the  defendant  delivered  the  goods,  they  would  have  been 
removed  and  the  loss  averted.  The  negligent  and  wrongful 
detention  of  the  goods,  and  that  alone,  exposed  them  to  the 
fire;  and,  but  for  that  detention,  they  would  not  have  been 
destroyed,  though  the  fire  did  occur.  Thus  it  becomes  obvi- 
ous that  the  negligence  of  the  railway  company  was  the  prox- 
imate cause  of  the  loss.  The  causal  connection  between  the 
failure  to  deliver  the  goods  and  the  injury  to  tlie  plaintiff  is 
oomplete. 

In  a  late  case,  where  a  train  broke  in  two,  thereby  exposing 
aotien  on  the  rear  section  to  a  fire,  which  consumed  it. 
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^onrt,  spealciiig  through  Judge  Snodgrasfl,  said:  ^'Tbe  pmri- 
mate  oause  of  an  injury  may,  in  general,  be  stated  to  be  that 
act  or  omission  which  immediately  causes  or  fails  to  prevent 
the  injury;  an  act  or  omission  occurring  or  concurring  with 
another,  which,  had  it  not  happened,  the  injury  would  not 
hare  been  inflicted,  notwithstanding  the  latter.  Illustrating 
by  thesu  facts,  it  is  true,  the  fire  destroyed  the  cotton,  and  in 
that  sense  caused  the  loss;  but  it  appears  that,  notwithstand* 
ing  the  occurrence  of  the  fire,  the  cotton  would  not  have  been 
burned  by  it  had  not  the  breaking  of  the  train  while  it  was 
being  removed  happened,  so  that,  hut  for  this  fact,  the  cotton 
would  have  been  saved.  This  [the  breaking  of  the  train] 
must  therefore  be  held  to  be  the  proximate  cause  of  the  loss, 
and  if  it  was  the  result  of  negligence,  the  carrier  must  answer 
for  it":  DeTfUng  ▼.  Merchants^  Cotion-prees  etc,  Co.y  90  Tenn.  358. 

That  definition  and  illustration  of  proximate  cause  is  con- 
clusive of  this  case.  There,  as  here,  the^fire  which  consumed 
the  goods  was  caused  without  the  fault  of  defendant,  and 
there,  as  here,  the  goods  became  exposed  to  the  fire  through 
the  negligence  of  the  defendant,  but  for  which  the  injury 
would  not  have  beeo  inflicted.  There,  as  here,  that  negli- 
gence, and  not  the  fire  or  its  cause,  proximately  caused  the 
loss  to  the  owner. 

Lamoni  y.  NeukmUe  $te.  R.  JZ.  Co.,  9  Heisk.  68,  is  not  in 
conflict  with  the  case  last  cited,  or  the  decision  here  made. 

Our  attention  has  been  called  to  several  oases  from  other 
states. 

In  that  of  Burlington  etc.  R.  R.  Co.  ▼.  Arms^  15  Neb.  69,  the 
consignee  called  for  his  goods  several  times  after  the  arrival, 
and  was  told  each  time,  by  the  company's  agent,  that  they 
bad  not  been  received.  Thereafter,  without  any  other  negli* 
gence  on  the  part  of  the  company,  its  depot  was  burned,  and 
the  goods  destroyed.  The  owner  recovered  the  value  of  his 
goods. 

In  Faulkner  v.  Hart,  82  N.  Y.  413,  87  Am.  Rep.  574,  the 
goods  were  called  for  upon  arrival  at  destination,  but  delivery 
was  refused  until  the  next  day,  because  it  was  not  '*  conve* 
nient "  then  to  deliver  them.  The  warehouse  and  goods  were 
destroyed  that  night  by  fire.  The  defendant  was  held  liable 
for  the  loss. 

In  Kamaa  City  etc.  R.  R.  Co.  ▼.  Morrison^  84  Ean.  602,  65 
Am.  Bep.  262^  tbe  owner  demanded  his  tronk,  and  was  in- 
Armed  it  liad  net  oomoi  when  in  &ct  it  had  oomOi    The  comp 
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pany's  depot  was  sobseqaently  entered,  the  trank  brokra 
open  and  robbed  by  barglara,  withoat  fault  of  the  company. 
The  owner  obtained  jodgment  for  the  contents  of  his  tronk. 

In  Siehmmd  eU,  R.  IL  Co,  y.  Ben9on^  86  Ga.  203,  28  Am. 
St.  Rep.  446y  there  was  a  deviation  in  route  of  shipment 
causing  some  delay,  and,  after  arrival  of  the  goods,  demand 
was  made,  and  delivery  refused.  The  goods  were  thereafter 
destroyed  in  the  depot  by  an  unprecedented  flood,  and,  upon 
suit  being  brought,  the  company  was  held  liable  for  thdr 
value. 

Though  decided  upon  similar  &ets,  those  cases  are  not  of 
much  importance  here,  because  in  each  of  them  the  defend- 
ant was  adjudged  liable  as  common  carriers,  and  that  with- 
out reference  to  the  question  as  to  whether  or  not  its  Diligence 
proximately  caused  the  injury.  In  the  Georgia  case  the  court 
said  that  the  wrongful  acts  of  the  company  constituted  a  con- 
version of  the  goods.  A  mere  inadvertent  statement^  by  the 
agent,  to  the  owner  demanding  goods  then  in  the  company's 
depot,  that  they  have  not  arrived,  is  not  a  conTeraion:  Lomii^ 
wSOe  etc.  R.  R.  Co.  ▼.  Campbell,  7  Heisk.  258. 

For  the  reasons  stated,  the  railway  oompany  is  liable^  in 
this  case,  as  warehouseman. 

The  goods  having  been  totally  destroyed,  the  measure  of 
damages  was  the  value  of  the  goods  at  Chattanooga:  Hutch- 
inson on  Carriers,  sec.  769;  Phctnix  Ins.  Co.  t.  Erie  Tranap.  Oo^ 
117  U.  S.  322;  MobiU  etc.  Ry  Co.  t.  Jurey,  111  U.  8.  585; 
Dean  v.  Vaecaro,  2  Head,  489;  76  Am.  Dec  7i4;  Sru  Dit- 
patch  V.  Johnsofij  87  Tenn.  490. 

Affirm  the  judgment,  with  costs. 


RaILBOAD    Ck>MPAHIX8,    WHCH   THSn   LlABILnT   JS    OOMliOV    Oi 

TsRicniATaB.  —  Liabilitj  doat  noi  iermiB&te  vntQ  ilia  oar  ftftrtmining  tk« 
goods  Yum  been  placed  in  saoh  a  position  that  it  oao  bo  oonToniontly  nnloadsd 
by  the  oontignee:  Independence  Milk  Oa,  v.  BwrUngtom  eie,  B^jf  Ox*  72  Iowa, 
635;  2  Am.  8t  Rep.  268,  and  not^  tn  wbioh  ethor  OMoa  ia  tho  Amarieaa 
Decisions  relating  to  this  snbjeet  are  eited.  If  the  owner  of  the  goods  psfw 
mits  them  to  remain  at  the  depot  an  unreasonable  time,  the  liability  of  the 
company  as  common  carrier  is  thereby  terminated,  and  it  becomea  liable  ■• 
warehouseman  only:  Unhn  Pae^  Btji  Co.  v.  Moffer,  40  Kan.  184;  10  Am.  St 
Rep.  183.  See  also  note  to  Lcancagter  MUit  v.  MenkaaiU  etc  Ox.  24  Am. 
St  Rep.  613.  After  placing  the  goods  in  the  warehouse,  he  is  liable  only  for 
ordinary  neglect:  Schtnk  v.  Philadelphia  Sleam  Propeller  Co.,  00  Pa.  Si  109; 
100  Am.  Deo.  641;  Burrought  v.  Orand  Trunk  Ry  Oo,^  67  Mkh.  361;  ^olpes- 
ion  eie.  i?V  Oo.  ▼.  Smith,  81  Tez.  479. 

Kbgliobhob.— Pboxikatb  avd  Rbmoti  Oatob:  8m  iDiiitratiTo  omm 
faithenoteatoiWiNyv.  O0&<iiia6Aer,4SAm.Rep.39O-S93;  iTMqr  v.  JDtami^ 
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47  Am.  Rep.  881-987;  WkUev.  (hnfy,  09  Am.  Rep.  107-108.  Ik  determffniDg 
wluU  it  a  proximate  oaoee^  the  trae  role  ie,  to  oonsider  whether  the  injury  fa 
the  natanj  and  probable  oonsequenoe  of  the  negligenoe:  W^H  Makamjf  7)x. 
▼.  Watafm,  116  Pa.  St.  844;  2  Am.  St  Rep.  804.  This  reanlte  from  the  prin« 
ciple  that  one  who  fa  gnilty  of  negligence  fa  deemed  to  hare  foreseen,  and  fa 
liable  for  all  eoneeqaencee  which  may  naturally  ensue  theref  rom,  without  the 
interveation  of  some  other  independent  sgenoy,  although,  in  advance,  the 
actual  result  might  have  been  improbable:  Bunting  ▼.  Hogntt^  139  Pa.  Si 
S63;  23  Am.  St  Rep.  192,  and  note;  Quigley  ▼.  Delaware  etc  Canal  Ch.,  14& 
Pk.  St  388;  24  Am.  St  Rep.  804.  Another  way  of  expressing  the  mle  is^ 
that  if  the  facts  oonstitnte  a  continuous  succession  of  events^  so  linked  to- 
gether that  they  become  a  natural  whole,  Uability  will  attaeb;  while  if  the 
ohain  of  erents  fa  so  broken  that  they  become  independent  tnd  the  final 
result  cannot  be  said  to  be  the  natural  and  probable  oonseqnenoe  of  the  neg- 
ligence, Ifability  will  not  attach:  Haveri^  r.  8taU  IAm  €le,  B.  S.  aoL,'135 
P^  St  00;  20  Am.  St  Rep.  848.  In  other  wordsi  there  must  between  the 
injury  and  the  negligence,  be  a  causal  oonneotion,  uninterrupted  by  the  in- 
terposition of  any  independent  human  agenoys  Owrtin  ▼.  Sameruit  140  Pa.  St 
70;  23  Am.  St  Rep.  220. 

MxASCTBB  Of  Damaom^  whon  personal  property  fa  loel  or  destroyed  by 
tlie  negligent  act  of  another^  fa  the  fnll  market  Talne  of  the  property  at  the 

tiaM  of  the  loss,  and  interest  thereons  il<tata  sf0k  Jflflb  ▼.  Cli^^Vb  ^  ^  l^t 
IS  Am.  St  Repw  244^ 
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in  TsHHiSiaa,  7B.) 
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log  the  trial  of  two  persons  charged  with  erims^  th«y  aanonnoe  their 
porpose  to  testify  as  witnesses,  each  for  himself,  neither  oaa  be  placed 
wider  the  rule,  and  excluded  from  the  room  during  the  examination  of 
tke  other. 

8.  0.  HeUhell^  for  the  plaintiff  in  error. 

Aitamey-Qeneral  PicJcUy  for  the  state. 

LuBTONy  J.  John  and  James  Richards  were  jointly  indioted 
for  murder,  and  tried  together.  Both  were  convicted, — Jamea 
of  an  assault  and  battery,  and  John  of  voluntary  manslaughter. 
The  latter  only  has  appealed.  After  the  conclusion  of  the 
state's  evidence,  the  defendants  announced  their  purpose  to 
testify  as  witnesses,  each  for  himself.  James  was  first  offered 
for  examination,  whereupon  the  court,  on  motion  of  the  dis* 
trict  attorney,  ordered  that  John  should  be  placed  under  tho 
rule,  and  excluded  from  the  court-room  during  the  examination 
•f  his  co-defendant    To  this  ruling,  and  against  his  oonaar 
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^uent  exclusion  from  Gie  court-room  while  his  co-defendant 
was  being  examined,  John  Richards  excepted.  The  ruling 
of  the  court  was  erroneous. 

The  constitution  guarantees  to  every  defendant  ia  a  crimi- 
nal prosecution  '*  the  right  to  be  heard  by  himself  and  hia 
oounsel ":  Const.,  art.  1,  sec.  9. 

This  guaranty  includes  the  right  to  be  present  at  every 
etage  of  the  trial:  Andrewn  v.  State,  2  Sneed,  550;  Witt  v.  State^ 
5  Cold.  It;  Oooley^s  Constitutional  Limitations,  S90. 

It  has  been  suggested  that  the  right  of  a  defendant  to  tes- 
tify in  a  criminal  prosecution  is,  by  the  statute  conferring  the 
right,  limited  to  the  delivery  of  evidence  *^for  himself,"  aod 
that  he  may  not  testify  either  for  or  against  a  oo-defendant. 
If  this  were  conceded,  it  would  nevertheless  be  error  to  pre- 
vent a  co-defendant  from  being  present  during  such  evidence. 
How  eke  could  he  see  and  know  that  the  evidence  was  lim- 
ited as  indicated  by  the  suggestion,  or  that  the  jury  were  prop- 
erly guarded  against  giving  effect  to  it  as  against  the  absent 
co-defendant?    But  we  do  not  assent  to  the  limitation  put 
upon  the  testimony  of  such  a  co-defendant.    When  one  of 
several  defendants  on  trial  together  voluntarily  becomes  a 
witness,  he  is  a  witness  for  all  purposes.     If  he  knows  facts 
injurious  to  a  co-dofendant,  they  may  be  brought  out  either 
by  his  own  counsel  or  by  the  state.    The  witness's  best  line  of 
defease  for  hitnself  may  lie  in  evidence  involving  the  gaiH  of 
bis  oo^efendant.    On  what  principle  shall  it  be  said  that 
such  testimony  would  be  inadmissible?    If  admissible  in  his 
own  interest,  how  is  its  effect  upon  his  co-defendant  to  he  pre- 
vented?   Practically,  it  could  not  fail  to  be  injurious  and 
prejudicial,  even  if  the  jury  were  instructed  to  disregard  it  as 
to  the  co-defendant  affected.    We  know  of  no  principle  which 
would  exclude  any  competent  evidence,  simply  because  it  came 
from  a  co-defendant  testifying  for  himself  under  the  statute. 
In  view  of  the  possible  prejudice  of  such  evidence,  or  of  its 
possible  advantage,  the  right  to  be  present,  and  to  hear  aod 
examine  such  a  witness  when  testifying  for  himself,  is  an  im- 
portant right  to  every  other  defendant  jointly  on  trial  with  the 
testifying  defendant     The  violation  of  this  right  is  clearly 
irevereible  error. 

For  this  erroTy  as  well  as  for  another  occurring  in  the  cbaigs^ 
And  which  we  state  orally,  this  case  most  be  reversed,  and  le* 
manded  for  a  new  trial. 
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KiOHT  ov  AoounD  «o  n  Prmbiit  DVftnvo  im  TsxaIi.  —  Prisoner,  where 
the  felony  is  oapitel,  h»s  a  right  to  be,  and  most  be,  personally  present  at  all 
times  in  the  oonrse  of  his  trial,  when  anything  is  said  or  done  affecting  him 
as  to  the  charge  against  him  in  any  material  respect;  where  the  felony  is  leas 
than  capita],  he  has  the  same  right  to  be  present,  but  it  is  not  essential  to 
oonTiotioo  thai  he  niut  be  so^  at  all  •▼ents:  StaU  r.  KOLy,  97  N.  0.  404;  2 
Am.  St.  Rep.  IHW.  Oases  siutoining  the  mle  that  a  defendant  testifying  in 
his  own  behalf  has  a  right  to  ramain  in  the  ooort-room  while  other  witnessse 
are  giving  tttir  tteHnmij  w«  Qmrmm  r.  AM^  66  Miss.  196|  BM  t.  SM^ 
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ATrwLiU!rm  Pboobditsi,  erron^  immaterial,  will  bt  din^gardad.  97« 

Banks  ahi>  Bavkzho»  cashier,  powars  and  datiee  ot^  S47« 

tmaieo*  depoait  made  by,  may  ba  paid  oat  on  hia  aback  whhont  aoaialli 
ing  the  beneficiary,  163. 

Bbrxht  8o€am8^  change  in  beneficiary,  how  may  ba  inadc^  4SL 

Bouiii>ABnBB,  monnmente  control  diatancec^  4S8L 
of  lands  fronting  apon  the  tea,  838L 
aurragr  aa  actually  made  oontrolc,  458b 

CABBiinia,  power  of,  to  limit  thair  liability,  874 

tennination  of  liability  of,  906. 
Chattbi.  Mobtoaob,  removal  to  another  itata  d  properly  cabjeol  lo^  9H, 
Conflict  of  Lawb^  oontracte,  by  what  laws  controlled,  828. 

■ale,  place  where  deemed  to  have  been  completed,  848. 
OoBBTiTUTJOiriii  Law,  damaging  priTate  proper^,  proviaiona  prohibitlBg^ 
887-338. 
taking  of  priTate  property,  injury  to  property  by  gradinf  ■traeti^  wkea 
iaa,  IQ8,  837. 
OomntAOTOBa^  liability  of  municipal  corporaticmi  for  acta  or  Big ligenoa  a( 

411-418. 
OoRTBAOis  for  building,  arohiteot^  oartificata  of,  may  ba  made  prareqvidla 
to  action  upon,  617. 
lor  building,  architect^  nnreaeonable  act  or  rafaaal  ol^  816^ 
for  buildings  intentional  departure  from,  by  oontraotcr,  618L 
for  building,  tabstantial  performance  of,  ie  enfficienK  618. 
ndatake  in,  due  to  careleaeneee,  will  notiapport  a  claim  for  rafcrmatiei^ 

82U 
reformation  of,  when  will  be  decreed,  62L 
unilateral,  are  enforceable,  60. 
CoBTKTANOis,  acknowledgment,  certificate  ol^  attesting  by  deputy,  126. 
acknowledgment^  certificate  of,  official  capacity  of  officer,  when  sufll* 

ciently  appean  in,  126. 
acknowledgment,  certificate  of,  presumption  in  fa^or  of,  126. 
acknowledgment,  certificate  of,  what  should  state,  125. 
constitutionality  of  statutes  validating  void  acknowledgments  of,  128w 
CoRPOBATioifii,  residence  of,  892. 
Costs  in  mandamut  proceedings,  656. 

Criminal  Law,  false  pretenses,  crime  of,  where  consummated,  184. 
•  false  pretenses,  indictment  for,  sufficiency  of,  134. 
trial,  prisoner's  right  to  be  present  during,  908. 

Diiufln^  exemplary,  ground  for  allowance  of,  2& 
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DiXAon  for  grading  ttneta,  or  for  ehuigo  bk  gaudm 
orable,  837-«Sa 

for  mental  flafferiag,  SS^  711»  712L 

rosalting  to  property  from  pablio  improTtmnAi^ 
peoMted,  837-86a 
DmHinoif  of  oonversion,  94^ 

of  demurrage,  63i, 

of  fixtures,  491. 

of  guaranty  and  suretyship^  720b 

of  hydraulic  miuiug.  552, 

of  perils  of  the  sea.  539. 

of  right  of  stoppage  in  IranaUu,  16flL 

of  taxation  and  assessment^  263L 

of  trespass,  487. 

of  wateroonrse,  392i 
DiKa&RAOB,  burden  of  proof  to  establish  right  to^  88flL 

charterer  or  eousignee,  when  liable  for,  in  tho  ftbeenoo 

ooUision,  delay  caused  by,  when  giTee  right  to^  639L 

oonsignee  is  not  liable  for  causes  over  which  he  has  ae 

oonsiguee,  when  liable  for,  638. 

custom  or  usage  cannot  destroy  right  to^  636. 

damages  in  the  nature  of,  may  be  recovered  for  dotonllo^ 

damages,  measure  of,  for  delay  of  Tessel,  639. 

days,  what  to  be  counted  in  claim  for,  640. 

definition  of,  634. 

delays  of  consignee  which  give  rise  to  right  to^  686^  6I7« 

illegal  seizure,  when  creates  right  to,  689. 

includes  hire  of  crew  and  wharf S|(e  feei^  636ii 

lay-days,  commencement  of,  639. 

lay-days,  definition  of,  639. 

liability  for,  stands  upon  the  same  footing  m  liability  lor  iM|^t| 

liability  for,  when  fixed  by  contract^  cannot  bo  avoidod  on  tlio 
that  the  delay  was  without  faulty  686i 

lien  for,  641. 

master  of  ship,  mistake  of,  causing  delay  will  not  giro  f%iit  io^ 

rainy  days,  what  are,  and  when  to  be  exdnded  in  oompotiqg 

right  of,  is  not  always  based  on  oontraot»  635^  686w 

•trikes,  delays  caused  by,  641. 

when  recoverable,  in  the  absence  of  oontraol^  680L 
DintiBS,  threat  of  prosecution,  337,  888. 

threat  of  prosecution  of  relative,  338b 

BLSOTiOKi*  irregularities  of,  when  will  bo  disregarded,  966w 
Byidbnob,  oonfesssions,  influence  which  will  render  inadmiwfblo^  IML 

oonfessions,  preliminary  examination  to  ascertain  whether  thoj  an 
notary,  170l 

opinions  of  penons  who  are  not  experts,  whoa  admiasiUo,  81^  88L 

opinions  of  witnesses  as  to  value,  89. 
BzBOUTiON,  exemption  of  farming  tools,  who  entitUd  to^  884^ 

exemption  of  property  kept  for  sale,  836. 

bailee,  liability  of,  for  property  destroyed  bj,  607. 
imrden  of  proof  concerning  negligence  in 
•flar  bei^g  got  oat»  aegligonoo  i^  90L 
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Ri^  oare  which  mast  be  used  to  prevent  spread  o^  60S. 

oare  which  most  be  used  to  preveut  spread  of,  from  fumaoet  and  kilB% 
002. 

clearing  land,  right  to  start,  for  purposes  of,  603. 

damages,  when  recoverable  for  injuries  caused  by,  607. 

instances  of  liability  of  owner  of  land  for  starting,  60i. 

instances  when  owner  on  whose  property  fire  was  started  b  not  liable 
for,  602,  608. 

kindling,  near  combustible  material,  604. 

kindling,  on  the  land  of  another,  liability  for,  606. 

liability  of  owner  of  property  who  sets  out  fire  on  hii  own  land,  6001 

negligence  in  starting,  existence  of,  is  a  question  for  the  Jury,  602^  60IL 

presumption  of  negligence  does  not  arise  from  destmotion  d  proper^ 
by,  602. 

right  to  start,  for  purposes  of  burning  fallow  and  woodland,  60lL 

sparks  from  chimneys,  liability  for  injuries  caused  by,  606L 

spreading  from  clearing  land,  608. 

started  by  negligence  in  use  of  steam  thrashing-maohina,  602^ 

starting  o^  when  the  presumed  cause  of  damage,  608. 

nsed  to  create  motive  power,  liability  for  escape  o^  600. 

wind,  spread  of,  by,  liability  for,  604,  605. 
Finn  DsPARTHSNT,  liability  of  municipal  corporations  for  neg^igsnl  m 

wrongful  acts  of  officers  or  employees  of,  308,  889. 
FiXTCBBS  defined,  491. 

when  treated  as  personalty,  and  when  as  realty,  491. 
Fraudulent  Comvjktanoxs  are  valid  as  between  the  parties,  427. 

grantee  of,  when  may  be  allowed  expenditures  made  ondsr,  447«  • 

recovery  by  grantor,  of  property  conveyed  by,  447. 

Hospitals^  liability  of  municipal  corporations  for  negligence  or 

of  oflicers  of,  402. 
Husband  and  Wnrs,  antenuptial  agreements,  husband  must  prore 

of,  230. 
eom potency  of,  as  witnesses  for  or  against  each  other,  498^ 
conveyances  made  in  fraud  of  husband's  marital  rights,  280. 
Htdraulic  Mining,  custom  cannot  create  right  to  deposit  dibrU  fnm, 

private  property,  667. 
dibrk,  custom  cannot  give  right  to  deposit,  on  private  property,  697. 
dibriSf  deposit  of,  not  sanctioned  by  laws  concerning  mining  rightly  66C. 
dibrw  from,  deposit  of,  statntes  cannot  sanction,  658. 
diinii  from,  joinder  of  parties  in  suits  to  restrain  depositing  o(  664. 
definition  of,  652. 
description  of,  effect  of,  663. 
when  amounts  to  a  nnisance,  664. 

Insolybnot,  discharge  in,  does  not  affect  judgment  recovered  in  snolbsr 
state,  343. 
discharge  in,  does  not  affect  resilient  of  another  state,  848« 

iuDOBS,  disqualification  of,  on  account  of  interest,  168. 
JuDOMBNT,  lien  of,  time  of  duration,  how  to  be  computed,  200. 
'     of  what  conclusive,  765. 

parol  evidence  to  prove  what  was  determined  by,  766b 
satisfaction  of,  by  levy  of  execution,  246. 
▲n.  8r.  Bar.,  Vou 
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Ib  pnliBflalioii,  whafe  snfficient  evidence  o^  53X 
privilaftd  eooiBiaiucatioiii^  olassificatioa  of,  633^ 
fvoteil  W  oommeroUl  paper,  ipecial  danuges  for,  whethor  aiHsk  b»  d^ 

protect  of  oommeroud  paper,  whether  may  amount  to,  158. 
pnblioatioB  o^  what  ia  aoffieient,  533. 

llAUcn>as  Pbobbcutiov,  probable  cause,  definition  of,  758L 
Mastek  ahd  Skrtaht,  danger,  dnty  of  master  to  warn  senrant  of^  79QL 
discharge  of  serrant  before  the  expiration  of  time  of  hiring,  67. 
hire  for  a  year,  when  presumed,  67. 

erders  and  adTioe  of  master,  right  of  servant  to  rely  upon,  7fi<K 
risks  which  servant  assumes,  749. 
ICbcbakios*  LncfS  against  property  of  municipal  corporations^  806L 

poles  planted  in  the  public  streets,  when  sabjeot  to,  805. 
MOMin  of  title,  when  does  not  take  place,  245. 
IClsrAKS  OF  Law,  relief  from,  when  will  be  granted,  461. 
MoiTQAO^  assignment  of,  by  assignment  of  debt,  422. 
MnnciFAL  Bolt  Da,  5oiia  /ds  purchasers  o^  when  protected  againal 
viossin,  300. 
issued  without  authority  of  law  are  void,  300,  518. 
purchasers  of,  nsust  take  notice  of  law  concerning,  300. 
MmncirAL  OoRPORATTONa,  oootraotors,  liability  for,  411. 
•outractor%  liability  for  mode  in  which  they  act,  412. 
•ontraotors,  liability  for  negligence  of,  in  leaving  streets  in  dangei 

oondition,  41 2L 
•outractors,  liability  for,  when  the  work  to  be  done  is  necessuily  dan- 
gerous^ 412. 
•outractors,  liability  for,  when  their  wrongful  aot  is  sanctioned  by  their 

contract^  412. 
MDtracton  not  liable  for  aets  which  are  not  miissnoes  nor  nmuiiiisiily 

dangerous,  413b 
^istinotion  between  diffinent  powers  o^  377. 
dnties,  governmental  or  discretionary,  liability  for  negligent  perfonn* 

•ace  of,  379. 
inties,  legislative,  no  liability  can  arise  from  not  ezerdsin|^  370. 
duties,  municipal,  liability  for  negligent  perforinanoe  o^  378. 
dnties  presoribed  by  oharter,  liability  for  negligenoe  in  perf omianoo  o( 

37a 
dntie%  publio^  for  negligent  performanoe  of  whioh  no  liability  cnn  ariss^ 

382. 
dnties,  pnblio,  imposed' by  their  oharter%  oasso  in  wlueh  liabili^  for 

negligent  performanoe  does  not  exist,  383. 
duties,  public,  liability  for  negligenoe  in  discharge  of^  381,  388. 
duties,  public^  presoribed  by  charter,  negligenoe  in  performance  o^  381, 


dnties,  public^  volnntarily  assumed,  liability  for  negligenoe  in  perform- 
ing, 382. 

ire  department^  negligence  of  officers  of,  creates  no  liability  against 
308. 

flrs  department,  negligence  of  officers  resulting  in  ooUision  or  other  a> 
cidentt  398. 

Are  department,  negligence  or  miscondnct  of  officers  in 
tion  of  property  to  stop  conflagrationa^  389L 
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:XJ29i€nTAL  CORPORATIONS,  fire  department^  negligence  respeotliig  oistanM 

and  other  applianoes  of,  399. 
hospitala  and  almshouses,  liability  for  negligence  of  officers  of,  402. 
incidental  powers  of,  225. 
liability  for  injuries  resulting  from  negligence  in  management  of  water* 

works,  400. 
liability  for  neglect  of  duties  undertaken  for  profit,  878. 
liability  for  negligence  and  torts,  classification  of  cases  in  which  it  does 

not  exist,  379. 
liability  for  negligence  and  torts,  general  principles  con  trolling,  376. 
liability  for  negligence  auditor ts  in  the  performance  of  public  duties,  381. 
liability  for  negligence  and  torts  is  restricted  to  mnnicipal  duties,  377, 

878. 
liability  for  negligence  and  torts  of  their  officers  and  agents,  376-413. 
liability  for  negligence  and  torts,  tests  of,  376. 
liability  for  negligence  and  torts,  when  governed  by  the  rules  applicable 

to  private  corporations,  376,  377. 
UabQity  for  non*performance  of  duties  prescribed  hy  their  charters,  378. 
liability  for  not  adopting  proper  ordinances,  379. 
light,  power  of,  to  manufacture  gas  and  electricity  to  furnish,  to  citizeni^ 

226. 
negligence  of  fire  department  or  its  officers,  398. 
negligence  of,  in  adopting  plan  of  public  work,  3S0. 
negligence  of,  in  business  which  city  engages  in  for  profit.  402. 
negligence  of,  in  management  of  a  building  rented  for  profit,  403. 
negligence  of,  in  management  or  maintenance  of  school  property,  398. 
negligence  of,  in  mana.t^enient  or  maintenance  of  water-works,  398-401. 
negligence  of,  in  performing  goverumeutal  or  discretionary  duties,  379, 

881. 
negligence  of,  in  performing  private  municipal  duties,  376-378. 
negligence  of  officers  in  respect  to  public  streets,  cases  affirming  lia- 
bility of,  385. 
negligence  of  officers  io  respect  to  public  streets,  cases  denying  liability 

of,  384. 
nuisances,  liability  for  acts  of  officers  engaged  in  abating,  410. 
nuisances,  liability  for  creating,  395. 
nuisances,  liability  for  not  exercising  power  to  abate,  397. 
nmsances,  liability  for  plan  of  public  work  which  must  result  in  oresla 

ing,  380. 
nnisances  resulting  from  defect  in  plan  of  public  work,  396. 
Biusanoes,  sewers  planned  so  as  to  discharge  their  contents  on  privals 

property,  397." 
sffloers  acting  in  the  discharge  of  governmental  duties,  381. 
sfficers  aoting  where  municipality  could  not  have  authorized  them  ta 

aot,406. 
officers,  malice  of,  corporation  is  not  liable  for,  407. 
officers  not  appointed  by  the  city,  liability  for,  404. 
officers,  municipality  is  not  liable  for  their  neglect  of  their  duties,  403L 
officers,  municipality  is  not  liable,  unless  they  were  acting  in  the  <}i0- 

charge  of  corporate  duties,  404. 
officers,  surveyors,  not  liable  for  errors  of,  403. 
officers,  torts  of,  city  is  not  liable  for,  if  unauthorized,  508. 
offioMTS,  torts  of,  general  rules  as  to  liability  of  municipality  for,  40B. 
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Ai  OniroBATio:ra,  AlBcers,  torts  of,  while  acting  within 

tkmr  aaiploymeiit»  iOS. 

of,  manicipality,  when  liable  for,  407. 
liaUe  for  enacting,  permitting  act  which  proved  injaE^ 
S79. 

malt  liable  for  not  adopting  proper,  379l 
Toid,  liability  for  enforcing,  40S. 
of  pnblie  hospitals,  liability  for  negligence  or  wmnt  of  skill  ef^ 

408. 
of  public  work,  liability  for  injuries  rssolting  from  error  ia,  38^ 

987. 
piba  of  pnUie  work  neoeesarily  involving  injurious  oonseqaencee,  38QL 
plan  of  public  work,  negligence  in  devising  or  adopting,  380. 
piba  of  public  work  which  must  result  in  creating  a  nuisaaoe,  880L 
police  department^  duties  o^  are  public,  401. 
police  department^  liability  of,  for  inadequacy  of,  401. 
police  department^  liability  of,  for  wanton ness,  recklessness  or  oibsr 

misconduct  of  members  of,  401. 
pclice-cfficera  are  not  agents  of^  401. 

pdice-offieer^  liability  for  their  attempt  to  enforce  void  ordinance^  401. 
police-officers,  municipality  is  not  liable  for  maimer  in  which  they  per- 
form their  duties,  401. 
prisons  and  jails,  liability  for  negligence  of  officers  of^  40SL 
public  purposes,  furnishing  light  may  be,  226. 
public  purposes  may  be  of  benefit  to  individnals,  220. 
public  purposes  of^  furnishing  water  may  be,  225. 
public  services  in  which  they  engage,  225. 
sohooh  and  school  property,  injuries  resulting  from  condition  d  eohool 

building,  when  not  liable  for,  398. 
•obools  and  school  property,  liability  for  negligence  in  managemaat  o^ 

308. 
■ewers,  liability  of,  for  negligence  in  construction  or  repair  o^  387 
■ewers,  want  of  repair  of,  388. 

streets,  change  in  grade  of,  damages  recoverable  for,  843. 
streets,  change  in  grade  of,  liability  for,  389. 

streets,  change  in  grade  of,  no  liability  arises  from,  at  common  law, 
streets,  changing  grade  of,  is  not  a  taking  of  property,  836. 
streets,  changing:  grade  of,  so  as  to  cover  up  property,  is  a  taking, 
streets,  coasting  in,  liability  for  injuries  resulting  from,  388. 
streets,  culverts,  damages  for  failure  to  make  proper,  391. 
streets,  culverts,  liability  for  insufficient^  387. 
streets,  duty  of,  respecting,  is  generally  regarded  as  ministerial, 
streets,  daty  which  mnntcipalities  owe  to  persons  using,  525i. 
streets,  eatablishing  grade  of,  damages  recoverable  for,  844. 
streets,  grading,  constitutional  provision  prohibiting  damaging  of  ptlfts 

property  by,  837. 
■treets,  grading,  damages  by  interfering  with  ingress  and  egress  to  prs^ 

erty,  842. 
■Ireets,  grading,  damages,  oonseqnential,  may  be  recovered,  840L 
'streets,  grading,  damages  for,  measure  of,  845,  846,  849. 
streets,  grading,  damages  for,  statutes  authorizing  recovery 
grading,  damages  for  subsequent  alterations^  841* 
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[amctfAL  ConPOHATiONS,  streets,  grading,  danutgas  for,  which  owner  of 

property  may  recover  mast  be  differenl  from  that  suffered  by  th« 

general  publio^  840l 
streets,  gradiog^  damages  to  dwelling  by,  whether  may  be  reooyered* 

844. 
streets,  grading,  damages  to  priTate  property  for  which  owner  nay  !•• 

cover,  840. 
streets,  grading,  for  the  first  time,  damages  reooverabla  for,  844^ 
streets,  grading,  liability  for  negligence  in,  889. 
streets^  grading,  reoovery  for  damagea  resiilting  from,  887. 
•treets,  grading,  so  as  to  obetmct  natural  watefoonrse,  or  interfen  wUk 

rights  of  riparian  owners^  880. 
streets,  liability  for  dangerous  machinery  left  in,  886L 
•Ireeti,  liability  for  defeots  in,  797. 
streets,  liability  for  leaving  in  dangeroot  oondition  while  improving  m 

repairini^  888L 
stiset%  Uabiltty  lor  permitting  nnaeonred  walls  to  romain  in  or  Mir 

886L 
streets,  negligenoe  in  respeot  to^  eases  afllrming  liabili^  for,  888. 
streets,  negliifienoe  in  respeot  to^  eases  denying  liability  for,  884. 
streets,  not  liable  for  injuries  not  attributable  to  negligenoe,  888b 
streets,  notice  of  defect  in,  when  necessary  to  create  liability,  0811 
sireets,  plan  of  improvement  of,  error  or  defect  in,  887. 
streets,  plan  of  improvement  of,  must  be  reasonable,  and  not  nsoswiri||r 

injurious,  887. 
sireete,  plan  of  improvement  o^  need  not  be  adeqaate  for  eztraordinnij 

emergencies^  888L 
stiest%  sarfaoe  watery  oonoentrating  and  disohargfaig^  upon  fffhtli 

property  in  grading  streets^  891. 
streets^  surface  watera  flowing  into  depressions  or  ravine^  liability  iir 

obetruoting  or  ohanging  flow  of,  898. 
streets^  surface  waters,  grading  so  as  to  throw,  upon  land  where  they  did 

not  flow  before,  893-395. 
streets^  surface  waters,  interference  with  flow  o^  by  grading  street^ 

891. 
alreets,  surface  waters,  negligenoe  in  not  keeping  in  repair  aewers  aai 

oulverti  intended  to  carry  ofl^  392. 
streets^  watercourse,  natural,  must  not  be  obstructed,  nor  rights  ol  il> 

parian  owners  interfered  with,  890. 
tax  collectors^  when  liable  for  acts  of,  410. 
tsafes  for  determining  liability  of,  for  torts,  878-378,  408. 
torts,  general  rule  as  to  liability  for,  405. 
torts,  iiliens  rtr»,  405. 

committed  by  officers  or  agents  acting  in  good  faith,  408L 
when  liable  for,  407. 
trustees,  power  of,  to  act  as,  823. 
lUira  viretf  defense  of,  against  liability  for  tort%  40& 
rnHra  vire$,  unlawful  acts  which  are  not,  406. 
water  eommissiooera,  liability  for  act  or  negligence  of,  400. 
water-works,  liability  for  injuries  resulting  from  construction  o^  40QI 
water-works,  liability  for  negligenoe  of  persons  in  charge  o^  400l 
water-works,  negligenoe  in  supplying  water  to  extinguish  flres,  899L 
water*work%  negligence  resulting  in  injuriee  of  a  private  nature  408L 
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MimiaiPAL  CoBPOHATTOHB,  water-work%  what  uses  ol^  ara  pnUi*  nl 

private,  399,  400. 
wella,  liability  for  oondition  of  pabUo^  40L 

wharves  and  pien,  liability  for  nagligeaoe  in  managemant  o(  4fliL 
workhoases  and  aloishooBes  from  which  some  profit  ii  derirad, 

for  negligence  iu  management  of,  3S1. 
workhonaet  and  almshonsea,  liability  for  negligeooa 

882. 

HlOLiOBKOS,  burden  of  proof  respecting,  40i 

liability  of  municipal  corporations  for,  S76-413k 
l^snmption  of,  from  aooident,  79, 736. 
NBauQBNOB  IN  UsM  OF  FiBB,  liability  for,  504-M7. 
Kmotiablb  iNSTRaMBNTa,  execution  of,  in  blank,  857. 
procured  by  fraud,  holder  o(  when  deemed  to  be  a 

faith,  S68. 
taken  in  payment  of  antecedent  indebtadnesi^  SS7. 
HoriOB,  reoordi,  porchasers  of  land  mast  take  notiee  «f  IboIb 

236. 
HunAMOB,  oustom  cannot  oonfer  right  to  ooptinne^  50C. 

■tf  from  mines,  deposit  of,  on  private  proper^^  MIL 
from  mines,  deposit  o^  when  is  a,  651« 
Joinder  of  parties  depositing^  fiSi. 
hydraulic  mining,  when  amounts  to^  6S3,  664b 
iaoonvenience  no  ground  for  refnsiog  injunction,  6ff7. 
Joinder  of  parties  in  action  for  damages  inflicted  by,  666^ 
joinder  of  parties  in  suits  to  restrain  deposits  of  dSbrk  in 
liability  of  city  for  oreating,  893. 
liability  of  city  for  not  exercising  its  power  to  abate  or 
prescriptive  right  to  maintain,  cannot  exist,  667* 
priyate  persons,  when  may  sne  to  restrain,  652. 
streams,  casting  sawdust  and  other  refuse  material  in^ 
waste  from  manufactories,  deposit  of,  661. 

PAKRnoif,  of  what  property  may  be  had,  208. 
right  of,  is  absolute,  2(17. 
who  must  be  parties  to  suit  for,  208. 
Pamtnbrship,  participation  in  profits,  when  does  not  orsals^ 
POuaBMBN,  jails  and  other  prisons,  liability  of  monioipal 
acts  and  neglects  of  officers  of,  402. 
mnnicipal  corporations  are  not  liable  for  acts  or  negltgeaee  o(  4Qh 
FUHOIPAL  AND  SuBBTT,  agreement  to  extend  time  of  payoMBl^ 
leases  surety,  338. 
securities,  parting  with,  to  the  prejudice  of  surety,  339. 
POBUO  OFnoKRJi,  municipal  corporations^  liability  o^  for  wronghd 
gent  acts  of,  376-413. 
right  of,  to  hold  over,  213. 
vacancies  in  office,  what  constitute,  218. 

Railwat,  street,  duty  of  persons  using  the  publio  highway,  4IMI. 
BaiLWAT  Corporations,  expulsion  of  passenger  from  tnUlit  what 
to.  22. 
Irespassers  on  track,  duty  to  keep  lookout  for,  68L 
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iiTAT  ObBFOBATiONBr  trespaMen  on  track,  engineer's  rif^t  to  pretomt 
that  they  will  move  out  of  harm*8  way,  54. 
on  track*  liability  for  injariea  to^  64 


pttblio,  liability  of  manicipal  oorporations  for  negltgenoe  In  reepeot 

to^soa. 

▲HD  APMfTtAMT,  demnrrage,  635-641. 
direct^  definition  of  thia  word  when  ased  in  a  charter-party,  640. 
diapatoh,  definition  of  thia  word  when  need  in  a  oharter-par^«  6401 
lmjH3ay%  definition  of,  639. 
BvATimi^  conftmotiott  of,  by  officer,  when  will  be  followed,  26flL 
"may,"  when  oonatraed  aa  equivalent  to  ''shall,"  776i. 
nr  Tjuhutv,  right  of^  when  terminates,  166. 
eonoentrating  waters  in,  liability  of  mnnioipalitiee  for  Ipjnriss  w^ 

snltingfrom,  S88b 

in,  liability  d  mnnieipality  for  Insuffioient^  887,  891. 
daty  of  mnnieipality  respeeting^  is  generally  regarded  as  sriaistsria^ 

I8S. 
gnde  ofp  liability  of  mnnieipality  for  ohanging,  888L 
g^adini^  liability  of  mnuioipality  for  negligenoe  in,  880L 
giading,  so  as  to  obetruot  natural  watercourse,  890. 
fcadlng,  so  as  to  throw  snrfaoe  watera  where  they  did  not  bsfora  flow. 

893-390. 
grading,  snrfaoe  watei%  concentrating  and  discharging^  1^  msaas  o(  89l« 
grading,  surface  watei%  interference  with  flow  of,  891. 
grading^  surface  waters^  obstructing  flow  o^  in  depressions  or  laTiiies  by 

means  of^  393. 
Babnity  of  municipality  for  dangerous  machinery  left  in,  888b 
liability  of  municipality  for  leaving  in  dangerous  condition  whOa  rapair* 

ing  or  improving,  886. 
■sgligenoe  of  municipality  in  respect  to^  cases  affirming  liability  for,  886. 
■sgligenoe  of  municipality  in  respect  to,  cases  denying  liability  fsi;  884. 
special  nsss  to  whioh  may  be  put^  206L 
nrfaoe  waters,  liability  of  municipalities  for  not  keeping  in  tapair  sawsn 

and  culverts  intended  to  carry  n/B,  393. 
watsroonrss^  liability  of  municipalities  for  obetmoting^  in  tlia  padiaf  si 

See  MwioiFAL  OoRPOEATnm. 
BavAAT,  works  «f  nsosssity  whioh  may  be  dona  upon,  97*  88L 

TiXM  Aim  AflsnsMiirn,  distinction  between,  858. 
TsLiOEAFH  CbaroRATiOHB,  messages  must  not  bs  oral,  681* 

mssssgss,  penalties  for  not  delivering,  632. 
Tkraaa  of  mortgage  debt,  effect  of,  upon  the  lion,  461. 

whan  and  how  must  be  kept  good,  to  save  costs,  460^  46L 

Wim%  surface^  concentrating,  by  grading  streeti^  liability  of  mnalsl^^tlss 
for,  891,  398. 

strfacsb  flowing  in  depressions  or  ravinci^  grading  strsats  aa  aa  to  ob- 
struct flow  of,  891. 

sarfaoe,  grading  streets  so  as  to  interfere  with  flow  of^  891. 

sorlaoe,  grading  streets  so  as  to  throw  upon  landa  wbers  thsiy  did  aal 
before  run,  398-396. 

iirfaos^  right  to  interfere  with  flow  o^  8901 
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Watck  OMfPAmn^  lialnUty  of;  to  dineaa  lor  in jvxM  wimltiim 

to  fornish  vater,  S70l 
WmBOOOBaOfe  definitum  of,  tOS. 

gnding  of  otreete  ao  m  to  obotmot  or  interfora  wilii  i%kti  «C 
otvoon^  Ualnlity  of  monieipolitioo  lor,  389. 
-woKKa»  ouuiagenM&t  bj  monioipol  oorpormtton%  aote 
for  which  —nioipolitieo  oio  liohlt^ 
and  crediblo  whneoieB^  who  or«^  8tt» 
bo  odnitfeid  to  pioboto  0%  717. 
o(  whM  adnteibK  M^  m 
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▲BATEMSNTL 
See  Labouit,  1. 


ABUTTING  OWNBBk 
8m  MumoiPAL  Ck>BPomATion^  18^  14 

AOdDENT. 
8m  NaouaniG%  7, 16-18;  Railboam^  7»  8L 

■ 

AOOOUNTINa 
8m  Aoooumtb;  Oo-tkiahot;  Fraubuuiit  OoHTirAiroHL  Si 

ACXX)UNTS. 
vtnt  AooovKToro,  Aluoatiohs  Nscissart  in.  —  A  bni  seeking  rellsf 
agaimt  a  luiarioiia  oontraot  cannot  be  upheld  aa  a  bill  for  an  aooonnHngp 
vnleee  it  allegei  that  the  complainant  does  not  know,  and  oannot  by  tli« 
•zemse  of  proper  diligence  ascertain^  the  enms  received  and  paid  by  hia 
oa  such  usariona  oontraot*  Ameriean  FrtthM  Land  «te»  Oik  t.  J^fir* 
40%  587* 

ACKNOWLEDGMENT. 

!•  DuM — SumouNOT  or.  —  A  certificate  of  acknowledgment  mnst  be  held 
fln£Bcient»  when  it  showi,  either  alone,  or  aided  by  the  inatrnment  ao» 
knowledged,  that  the  acknowledgment  was  made  before  or  taken  by  aqj 
officer  authorised  by  law  to  do  sa     Summer  t.  MUehell,  106. 

S,  Diisa.  —  Statutobt  Rkquibbmbnt  or  ah  Exfbers  Statbmbmt  ov  Vaot 
in  a  certificate  of  acknowledgment  cannot  be  supplied  by  a  mere  pn- 
snmption  of  such  fact.    Summer  v.  AUkhell,  106. 

8L  Dbbds  —  EviDBNOB  TO  SuPFORT.  —  When  a  certificate  of  acknowledgment 
to  an  instrument  states  the  title  of  an  officer  not  anthoriied  to  take  the 
acknowledgment^  but  the  signature  thereto^  together  with  its  suffix 
alone,  or  read  in  connection  with  the  iustrument*  shows  an  officer  having 
such  authority,  the  signature  and  its  suffix  will  oontroL  Summer  t. 
MUeheU,  106. 

A  Dbbdb— EviDKNOx  TO  SUPPORT  — Prbsumption. — The  instrument  ao> 
knowledged  may  be  resorted  to  in  support  of  the  acknowledgment;  and 
when  the  same  name  appears  as  a  witness  to  the  execution  of  the  in- 
strument, and  to  the  certificate  of  ackuowledgment  as  the  officer  taking 
it,  it  will  be  presumed,  in  favor  of  the  certificate,  that  both  names  repra- 
sent  the  same  person.     Summer  ▼.  Mitdiell,  106. 

(L  Dbbds  —  Dbbd  as  Evidxnok  to  Sufpobt.  —  When  a  deed  is  referred  to 
In  a  certificate  ol  acknowledgment  in  such  manner  as  to  oonneot  the 
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former  with  the  latter,  or  make  it  rabstantially  a  part  thereof,  aal 
leadiog  them  together,  there  oaa  be  found  a  enbetantial  oompliaMe 
with  the  demands  of  the  statute,  the  oertifioate  shoald  be  ■oataiiwd. 
Summer  r,  MiUlteU^  106. 

t.  Seal  as  Evidkmcb.  —  When  an  officer  taking  an  aoknowledgroent  affixee 
his  official  seal  thereto,  no  other  oTidenoe  of  his  official  oharacter  is  r^ 
quired.     Summer  ▼.  MitcheU,  106. 

7«  DxiDB — Pbisumftiov  IK  Favor  of— OrnciAL  Sbau — Statutes  regulat- 
ing the  recording  of  instruments  do  not  oontemplate  the  inscriptioa  of 
pnblio  official  seals  upon  the  record.  If  an  acknowledgment  of  an  in- 
stniment  as  recorded  shows  by  its  language  that  the  official  seal  of  the 
officer  takiDg  it  waa  thereto  affixed*  the  absenoe  of  snoh  seal,  or  of  any* 
thing  representing  it,  from  the  record,  or  a  transcript  thereof  will  nol 
overcome  the  presumption  that  tha  pn^per  seal  was  affixed  to  the  ongi- 
nal.    Summer  t.  MUeheU,  106. 

t.  Bisoe.  —  A  Bbtutt  whoee  principal  is  authorised  to  take  admeiwledf- 
ments  to  instruments  may  legally  take  them  in  hia  own  name  aa  depaly» 
without  mentioning  his  principal.    Summer  ▼.  JiUekeU,  106. 

9l  Dsbdb  —  AGKHOWLKDOMBinra  BuroRB  Dbfutt. — A  certificala  of  aoknowl- 
•dgment  is  not  the  lest  the  act  of  the  proper  officer  because  made  by  hia 
authorited  deputy.    Summer  ▼.  MUcheU,  106. 

lOl  DbBDS  —  AOKMOWLBDOMBim  BT  DbPUTT  —  FrISUIIFTION.  —When  SB 

instrument  acknowledged  in  another  state  is  Talid  if  aoknowledgad  betoa 
the  olerk  of  a  oourt,  and  such  instrument  appears  to  have  been  aekoovl- 
edged  before  the  deputy  elerk  of  such  courts  and  is  signed  by  hios  aa 
mch,  and  haa  the  seal  of  his  office  attached,  it  will  be  presumed,  is  faver 
of  such  acknowledgment,  that  the  olerk  had  authority  to  appoint  a  dap* 
oty,  and  that  his  acknowledgment  is  valid.    Summer  t.  MUrhell,  106w 

IL  IniTiALa  SuFncmrr  to  Ikdioatb  Oftxoial  Cafacutt  —  Clbbigal 
Brrobs  do  not  Dbibat.  — Initials  of  title  of  an  officer  are  anfficient  to 
indicate  his  character  when  taking  an  acknowledgment;  and  derieal 
arrors  are  not  permitted  to  defeat  or  render  aoknowledgmeats  ineffiMstaa^ 
when  they,  oonsidered  alono^  or  read  in  counecticn  with  the  iastmmeat 
aoknowledged,  fairly  show  a  oomplianoe  with  the  atatute.  Summtr  t. 
liUchell,  106. 

tL  I>BBiM  —  OFnoiAL  CAPAcnr  ov  OmmtL  —  A  oertifioate  of  aoknowl- 
edgment^  of  itself,  or  aided  by  the  instrument  acknowledged,  nniat  show 
the  title  and  character  of  the  officer  taking  the  acknowledgment^  bat 
this  may  be  shown  by  the  initials  of  the  office  as  well  as  if  his  title  wva 
fully  written  out.    Summer  ▼•  JlitcheU,  106. 

It.  Dbbds— OrriaiAL  CAPAorrT,  how  mat  Appbab.— The  title  of  ba 
officer  taking  an  acknowledgment  may  be  written  oat  fully  in  the  body 
of  the  certificate,  and  when  this  is  donob  its  omission  from  the  signatuita 
is  immaterial;  or  the  title  of  the  officer  may  be  affixed  to  the  aignatnrs^ 
and  if  so,  this,  of  itself,  is  sufficient^  and  the  use  of  initials  generally  on* 
derstood  to  stand  for  the  title  of  an  office  will  answer  the  same  purpose 
as  the  full  title.     Summer  ▼.  Mitchell^  106. 

14,  Dbbdb  —  TicfHNiCAL  ERRORS  WILL  MOT  DsTBAT.  — It  IS  tiic  polioy  of  the 
law  to  uphold  certificates  of  acknowledgment,  and  whenever  substantial 
oompliaoce  with  law  is  found,  obvious  clerical  errors  and  all  technical 
defects  or  omissionn  will  be  disregarded.  Inartificialnese  in  executioa 
oannot  be  permitted  to  defeat  them,  if,  looking  at  them  as  a  whole^  they 
reasonably  and  fairly  comply  with  the  law.    Swmmier  t.  MUdM^  106. 
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UL  CbmrnmovAL  Law^Powsr  ov  Ligtblaturb  otu  Dmonn  Ao- 
nowiiBDQiniiTfl.  — la  the  absence  of  any  inhibiting  oomtitatioiial  limp- 
itation*  and  except  as  against  prior  vested  rights,  the  lagiilatiire  haa 
power  to  onre,  by  retroactive  legislation,  defective  acknowledgments  of 
deeds,  in  all  ciues  where  the  purpose  of  the  acknowledgment  is  tha 
admission  of  the  instrument  acknowledged  to  record  or  iti  «M  as  evi* 
dence.     Summer  v.  MUcheU,  106. 

It.  CoNSTmrnoifAL  Law  — Powbb  of  Lboulatubb  otib  Aokbowlboo^ 
MBMTB.  — A  statute  providing  that  deeds  theretofore  azeoatad  and  ac- 
knowledged in  compliance  with  ite  provisiont  shall  hava  the  aama  foroa 
and  effect  as  if  executed  after  its  passage  ralidates^  from  its  iqpproval, 
•very  prior  acknowledgment  of  a  deed  mads  out  ol  tha  Btala  aooT^ying 
land  therein,  when  the  acknowledgment  of  such  dead  aonpliiB  with  th» 
ptoTisiona  of  such  statntsb    Summer  t.  MUektU  I06L 

ACTIONS. 

L  Wtmrnit^  Leabiutt  bob  Ihjvbxbb  Ibbuotbd  nr. » If  two  p«mbb  toIub* 
tanly  engage  in  a  fight,  either  may  maintain  an  aotfon  against  tiia  other 
to  rsoorar  damages  for  in  juries  raeeiTsd.  Tha  fast  that  tiia  light  waa 
▼oinntary  ia  admissible  oiUy  in  mitigation  of  damagsii    €fr9Um  ▼•  Mtf- 

%  Mobvmbnt  at  Obatb  of  Dbobdbnt,  AonoB  by  GEbibs  bob  Ib^ob¥  so  ob 
Rbmoval  OB.— The  heirs  of  a  decedent^  at  wboaa  graTO  a  BonBaMnt  ha* 
been  erected,  or  tha  person  who  rightfully  arsoted  it^  oaa  laoorar  dam* 
from  one  who  wrongfully  injures  or  remoTea  il^  or  by  an  injunction 
ij  restrain  one  who^  without  right,  thraatans  to  injure  or  ramoTe  it» 
oven  though  the  title  to  the  ground  wherein  the  grata  is  be  not  in  tho 
plaintiii;  but  in  another.  MUcheU  t.  Thome^  099. 
ABBmunov  abb  Awabo;  Oabbibb8»  9;  Oovbib,  S|  BzBOumm,  1; 

iBBOLTBVOr,    1|   JUDOMBNTB,  6;    ParBBT    ABB    OSIU)^   S|   PLBABDIB^ 

1|  RAiUMXABi^  47;  Soibb  FAOiAa;  Tblbobabh%  t. 

ACT  OP  QOD. 
8aa  Oabbibbs,  8;  Kboliobho^  7. 

ADOPTION. 
8aa  Parbnt  and  Ohilb^  L 

AGENCT. 

1.  Wnmwu  —  Ohb  Who  Sions  a  Papbr  ih  Blank,  and  Intrubib  It  t» 
■IB  AflBBT  for  commercial  purposes,  gives  him  apparent  aothorify  to  uso 
il^  and  is  therefore  bound  by  a  promissory  note  whioh  the  agent  writea 
orar  such  signature,  though  what  the  principal  intended  should  be  writ- 
tan  was  an  order  on  a  savings  bank  in  which  he  had  funds.  Brtekei^ 
ridge  r.  Lewi^,  363. 

i;  POWBB  OF  AtTORNBT  TO  ASSION  JUDGMBNT  NBKD  NOT  Bl  RbOORDBD.  -i« 

The  statute  requiring  a  power  of  attorney  to  bo  recorded  does  not  apply 
to  a  power  to  assign  judgments.     Boos  v.  Morgan,  237. 

Banks,  7-9;  Etidino^  3;  Palsb  Prbtbnsbs,  3;  Fraud^  4;  Pbatov* 

lANT  CoNVBTANOBa,  7,  8;  Insurancb,  5,  7;  Martbr  and  Sbrvabt,  $^ 

1|  RAaBOAPfl,  10;  Tblborafh8^  1,  2;  Tru8I%  6^  (k 
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ANIMALS. 

t.  Doos — Riom  TO  Kill,  is  Nuisances.  —  A  property  owner  who  keeps  ns 
dog,  and  who,  together  with  his  family,  has  been  serioosly  and  nif^htly 
annoyed  for  tome  time  by  a  oongregation  of  barking,  quarreling  and 
fighting  dogs  upon  his  premises,  has  a  right  to  ose  all  reasouftlde  and 
■eoessary  means  to  protect  his  family  from  snch  a  nnisance,  and  he  ean« 
oot  be  held  liable  for  the  Talae  of  a  dog  killed  by  him  in  an  attempt  to 
drire  them  away,  if  he  did  not  know  who  owned  any  of  them,  and  did 
not  shoot  at  any  particalar  dog.     Hyhbard  r.  Predon^  426L 

%  fmodous  Doos —  Liasilit7  or  Own  be  iok  Allowiito  at  Labok  — 
One  who  enters  the  rear  of  the  premises  of  another,  through  an  tggma 
gate,  on  lawful  business,  and  is  bitten  by  ferocious  doga  runoiog  at  large, 
d  which  he  has  no  notice,  may  recover  of  the  owner,  who^  knowing 
tiM  Tiotoos  ohanustsr  of  his  dogs,  thus  allows  them  to  ran  loooe  on  his 
oyen  premisss.    Comeiqf  ▼.  OranU^  146. 

8so  MmnoirAL  Oobto&atioms,  7,  8|  Real  PBOFnrrr,  1«  % 

ANTENUPTIAL  OONTRACia 
8ss  Mabbiaob  ahd  Divobok 

APPEAL. 

I,  FAiums  OF  PBOor  Dob  to  Act  of  Gocbt  ifor  Atailablb  mr  Appeal 
r.  —  When  a  defendant^  while  giring  eridenoe  to  show  that  he  per- 
tbo  aels  oomplaiiied  of  under  the  authority  of  the  United  Btafesa 
gOTornment,  is  interrupted  by  the  trial  court  with  the  statemont  that 
ffnrther  proof  Is  unnecessary,  and  thereupon  desists  from  presenting  fur- 
ther eridenoe  on  that  point»  the  question  as  to  such  authority  cannot  be 
faisod  !^  the  plaintiff  on  appeal.     Benner  ▼.  AUaaUik  DndffS»g  Gs.,  640. 

%  YwrnMom  mat  Obieotbd  to  not  DtrnrBBBo  on  Appeal.— When  bo  vntion 
is  made  in  the  trial  oourt  to  set  aside  a  Tsrdiot^  the  SBprssM  oonii  wUl 
s«nme  it  to  be  correct,  and  will  not  disturb  it,  if  there  is  no  error  in 
ths  rulings  of  the  court  speoially  excepted  to  during  the  trial.  Weaimm 
Unkm  Tel  Co.  r,  Jomi,  579. 

%  Dboisxon  ov  QaBSTxoN  op  Faot  bt  Teial  Gocbt  not  Dzbtobbed  on  Ap- 
peal WHEN.  —  Where  the  eTidenee  upon  the  trial  of  an  inuo  of  fact  is 
oonflicting,  the  decision  of  the  trial  court  thereon  will  not  be  disturbed 
by  the  supreme  court,  if  it  believes  it  to  be  warranted  by  the  testimony. 
Ahbama  etc  Ify  Co,  ▼.  Balding,  541. 

4.  JvBT  Tbial.  ^  If  a  Ooubt  Instbuots  a  Jury  to  Dobbgabd  Ettdbnce 
which  had  been  received  against  objection  and  exception,  ths  exoeptioa 
ii  thereby  vitiated,  and  the  error  in  admitting  the  evidence  is  no  longer 
available  in  any'appellate  proceeding.  Alabama  etc  B.  B.O0.T.  FroMier, 
«. 

§t  KnoBNCR  —  Erbonbous  ADMT8sro!r  OF.  —  To  permit  a  party  to  prejudice 
the  jury  by  giving  improper  and  immaterial  statements  in  evidence  is 
reversible  error.     WUiiams  v.  Clink,  443. 

#•  Opinions  of  an  Appellatb  Cocbt,  or  What  Ooncldsivb.— The  effect 
of  an  opinion  must  be  determined  from  examiuiog  it,  and  ascertaining 
therefrom  what  the  court  had  agreed  to  upon  consultation.  The  oourt 
eonours  in  and  ii  bound  by  the  opinion  as  it  appears,  and  not  by  any- 
thing outside  of  it,  and  its  effect  cannot  be  limited  by  looking  into  the 
leoord  and  showing  that  there  were  other  and  different  facts  upoQ  whiob 
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liL  CbmrnmovAL  Law— Powsr  ov  Lioislaturb  otu  BmoirfB  Ao- 
KVOWUDGiniiTfl.  —  III  the  absence  of  any  inhibiting  otmititatioiial  limp- 
itatioDy  and  except  as  against  prior  Tested  rights,  the  legislature  has 
power  to  onre,  by  retroactive  legislation,  defective  acknowledgments  of 
deeds,  in  all  cases  where  the  purpose  of  the  acknowledgment  is  the 
admission  of  the  instrument  acknowledged  to  record  or  its  «so  as  eyi* 
dence.    Summer  v.  Mitchell,  106. 

16L  OoNSTrrunoHAL  Law  — Powbb  ov  LBonLATmui  otib  Aokiiowlbixi- 
MBNTB.  — A  statate  providing  that  deeds  theretofore  ezeonted  and  ao- 
knowledged  in  oompliance  with  its  provisions  shall  havo  the  ■amo  foroS' 
and  effect  as  if  exeonted  after  its  passage  Talidates^  from  its  approval, 
•very  prior  acknowledgment  of  a  deed  mads  oot  of  tho  itBte  oooT^ying 
land  therein,  when  the  acknowledgment  of  snch  deed  oonyliiB  with  tk» 
proTisionB  of  snch  statntsb    Summer  v.  JiUektU  I06L 

ACTIONS. 

1.  Wnwraia,  Leabilitt  bob  Ihjubxbb  Ihvuotbd  nr. » If  two  p«bobb  toIob* 
tarily  engage  in  a  fight,  either  may  maintain  an  boUob  against  tiia  other 
to  reoorer  damages  for  in jnries  receiTed.  The  fut  that  tiie  flght  wia 
▼olnntary  is  admissible  oiUy  in  mitigation  of  damageii    €Hr9i§m  ▼•  GUd' 

4lM,418. 
%  MCMrUMBHT  AT  ObATB  Of  DbOBDBNT,  AOHOB  BY  GiBIBS  BOB  iBJIimT  10  OB 

Rbmoval  OB. — The  heirs  of  a  decedent^  at  whoBe  graT»  a  BionBaMnt  ha* 
been  ereoted,  or  the  person  who  rightfully  areoted  il^  oan  reooTcr  dam* 
from  one  who  wrongfully  injures  or  removes  il^  or  by  an  injunotion 
ly  restrain  one  who^  without  right,  threatens  to  injure  or  remove  it^ 
oven  though  the  title  to  the  ground  wherein  the  gmto  is  be  not  in  tho- 
plaintafl;  but  in  another.  MUcheU  v.  Thome,  099. 
ABBmunov  abb  Award;  Oarribbs^  9;  OovBn,  S|  BxBOunoir,  1; 

IBBOLTBVOT,    1)   JUDOMBNTB,  5;    PaRBNT    ABB    OSIU)^   S|    PLBABDIO^ 

1|  RAiUMXABi^  47;  Soibb  Faoia8;  Tblbobabh%  & 

ACT  OF  QOD. 
8m  Oabbibrs,  8;  Kbouobho^  ?• 

ADOPTION. 
See  Parbrt  abb  CHiiiDb  1« 

AGENCT. 

L  Invmu  —  Obb  Who  Siobs  a  Pafbr  in  Blank,  and  Intrubib  It  t» 
WM  AflBBT  for  commercial  purposes,  gives  him  apparent  authorify  to  nso 
il^  and  is  therefore  bound  by  a  promissory  note  which  tiie  agent  write» 
OT«r  such  signature,  though  what  the  principal  intended  should  be  writ- 
ten was  an  order  on  a  savings  bank  in  which  he  had  funds.  Breckef^ 
ridge  v.  Ltwin,  363. 

i;  FowBB  OP  Attornbt  TO  AssiON  Judgment  nbbd  not  bk  Rboordbd.  -i- 
The  statute  requiring  a  power  of  attorney  to  be  recorded  does  not  apply 
to  a  power  to  assign  judgments.     Booe  v.  Morgan,  237. 

See  Babkb,  7-9;  Evidbno^  3;  Fau»  Prbtbnsbs,  3;  Fraud,  4;  Pbaitdv* 
UWT  Cobybtahgbs,  7,  8;  Insuranob,  5,  7;  Martbr  and  Sbrvabt,  %% 
1|  RAaBOAPfl,  10;  Tblboraphs^  1,  2;  TnuBiib  6^  ^ 
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ASSIGNMENT. 

lee  AoBHOT,  2;  Anin^rMiNT  fob  Butsm  or  Crbditomi  OoKPORAnon^ 

6»  7;  Landlord  and  Tskamt;  Lsoaot,  1;  Mobtgaoss,  2-4^  7-11;  N» 
aariABLB  Inatbdmbnts,  6;  Salbs,  6,  7. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

AflnoBBB  TOR  THK  6bn£Fit  OF  CBBDiTORa  Ibbb70gablt  SLEcni  to  treat  the 
Meif^ninent  t^  void  if  he  filee  en  attach ment  bill  agaioat  the  asaigoor 
alleji^iag  the  assignmeat  to  be  fraadaleat  and  roid,  althoagh  hie  actioa 
waa  prompted  by  the  mistakea  advice  of  hie  attoraey  respecting  the 
Talidity  of  the  aaeignmenk  It  U  not  material  that  no  loaa  or  injnry 
occurred  to  any  one  from  the  proceeding  taken  by  the  aaaignor  in  hoe- 
tiiity  to  the  aaaignmenU     O'Bryan  ▼.  Okim^  862. 

ASSOGIATION& 

t.  BBNBrrr  Socibtt,  Mbmbbb  or,  mat  Dibbot  CBBnnoATB  Issued  ih  Fatob 
or  SrrRANOBR.  —  A  member  of  the  Ancient  Order  of  United  Workmen 
of  the  State  ef  New  York  can  legally  direct  the  anm  to  become  dne  at 
hi>  death  to  be  paid  to  a  stranger  having  no  insurable  interest  in  his  life, 
since  neither  the  statute  nnder  which  the  eociety  is  organized  nor  the 
by*laws  of  the  society  impose  any  limitation  on  the  persons  to  whom  oer- 
iifioates  shall  be  payable.     8abin  v.  Phinney,  681. 

%  Appointbb  in  OBRTiriOATB  or  Bbnbfit  Sogiktt  has  No  Vbstbo  Intbb- 
BST.  — An  appointee  in  a  certificate  of  membership  in  a  benefit  society 
acquires  no  vested  interest  in  the  sntii  payable  thereunder  of  which  he 
cannot  be  deprived  without  his  consent,  and  the  member  may  therefore, 
during  his  lifetime,  at  his  will,  change  the  appointee^  from  time  to  timci 
as  he  may  elect.    Sabin  ▼.  Phinnfy,  681. 

S,  Bbnifit  SooiBTiBs  —  Lo08  or  CBBTinoATB — Chabob  or  Bkneticiabt  bt 
Will.  —  When  a  certificate  of  membership  and  insurance  in  a  benefit 
society  is  lost  or  mislaid  by  the  assured,  without  fault  on  his  part,  so 
that  it  is  impossible  for  him  to  name  a  new  beneficiary  in  the  manner 
prescribed  by  the  by-laws  of  the  society,  a  oourt  of  equity  will  enforoe 
his  disposition  of  Uie  insurance  by  a  will^  in  which  he  names  a  new 
beneficisKy.    Groi^i  Lodff€  v.  Noil,  419. 

ATTACHMENT. 

1.  OARVISHMBIfT  OB  WaOBS  DuK  BROM  A  CORPORATIOV  ObABTBRBD  IK  TwO 

OB  MoRB  States  may  be  effected  in  each  state,  though  such  wages  srs 
dne  to  a  non-resident  for  services  rendered  in  another  state.  Railroad  v. 
Bamhill,  889. 
-2.  Conflict  of  Laws.  —  Garnishhent  of  Indbbtbdnbss  Arisino  in  Ah- 
OTHER  State  under  a  contract  made  there  between  a  citixen  thereof  and 
a  corporation  may  be  effected  by  service  of  process  in  this  state,  if  snok 
oorporation  is  al^o  chartered  in  this  state  and  here  carries  on  business 
though  the  person  to  whom  the  debt  is  due  remains  a  non-reaidenk 
Railroad  v.  Bamhill,  889. 
Assign  ubmt  fob  Bbxefit  or  Crbditobs;  Rbplbvih;  SobbttbhiPp  L 

AITESTAHON. 
See  Wills,  4,  6,  9,  la 


Index.  925 

fli«  eoart  might  hare  aetad  and  foandad  ite  JndgiiiMil  Bti6k$  t.  Jilau^ 
85a 

T*    JVDOMBMT  PuffAL  WIU.  Bl  RbNDBBBD  BT  ApPBLLATB  GOUBV  WHUT.  '^ 

Where  the  facte  are  aot  in  diapnte,  and  all  the  matters  appear  on  the  face 
d  the  record,  enabling  the  appellate  oonrt  to  ascertain  and  declare  the- 
Jostice  of  the  oass^  it  wiU  render  each  a  judgment  as  will  seoore  to  each 
party  his  jnst  rights,  instead  of  remanding  the  eanss  for  a  new  trial. 
Me4fm  T.  BepioUU,  194. 

Wmm  IrnvBABOBi  JvooMinn,  11;  MaNiozrAL  OoBFOBainHn;  Nbw  Tbui^ 

£hrATUTB8»  6;  TbiaLi 

APPOINTMBNT. 
See  OmoBBa^  1,  S. 

AFPRAISBMSNT. 
See  ExBOonox,  1« 

APPURTENANCES. 

Am  AnnjBiTBNAvcB  n  ▲  TsiHa  Bblonqinq  to  Ahoihib  Thuto  ab  Pbih* 
ctPAXr^  and  passing  as  an  incident  thereto.  Therefore,  poles  planted  in 
the  streets  of  a  city,  necessary  to  transmit  electricity  from  a  powers 
house,  are  appurtenant  thereto^  Badgw  Lumb$r  O^m  T.  Markm  Water 
Ag)g%  itei  Cb,,  301. 

See  Mbohahios'  Libvs,  8. 

ARBITRATION  AND  AWARD. 

AbBITBATIOH  —  SlTBMXSSIOR    TO,   WHBN    NOT   A    OONDmON    PrCOKBBNT    TO- 

RiGHT  OF  AonoN.  — If  a  contract  for  the  erection  of  a  building  declares 
that  in  case  any  difference  should  arise  between  the  parties  as  to  the 
qnslity  of  work  or  materials,  or  as  to  any  other  question,  the  same  shall 
be  settled  by  arbitration,  the  contractor  may  nevertheless  maintain  an 
action  under  the  contract,  without  first  submitting,  or  offering  to  sub> 
mitk  to  arbitration.  The  breach  of  the  stipulation  to  submit  to  arbitral 
tioa  cannot  be  pleaded  in  bar  to  an  action  on  the  principal  contract^ 
nnless  it  expressly  or  by  necessary  implication  makes  the  submission 
a  condition  precedent  to  the  maintenance  of  any  suit*  Ook  Mfg%  Cb»  ▼•. 
CWUir,  888. 

ARCHITECTS. 
See  CoNTRAora,  8. 

ARREST. 
See  Malioious  Pbosboutiov,  1,  %  8b  17« 

ASSAULT. 
See  Btidbbob,  7;  Railboam,  21-25;  Rai& 

ASSESSMENTS. 
%m  MmavAii  OouoBATioira,  IS,  14;  SrATUTBib  8^  4^  8|  Iazh^  I9  % 

ASSETS. 
See  MoBTOAGB,  8-IQ. 
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on  Um  part  of  tbe  boOae,  tad  makat  him  liabU  for  oMomtj  mfjltai 
8voh  bAiUnont  exists  only  in  osseo  where  the  hsilment  is  a  naoeaaary  ia» 
eidani  of  tha  business  in  which  the  bailee  makes  a  profit*  aa  in  the  easa 
of  a  onstomar  and  a  store-keeper.  Woodruff  y»  Pamter,  788. 
9k  LiABiLiTT  OF  Stork- HKKPKB  —  Custoot  ov  CoaioitnfB  Pbopkbtt  — 
AuTHOftiTT  OF  Salbsman.  —  An  open  store  is  an  invitatioii  to  the  pab- 
Uo  to  enter,  and  whatever  a  customer  necessarily,  or  in  oommon  with 
people  generally,  habitually  oarriea  with  him,  and  most  necessarily  lay 
aside  in  the  atore  while  making  or  examining  his  purchases,  he  ia  inTited 
to  lay  aside  by  the  iavitation  to  come  and  pnrchsse^  and  having  laid  it  aside 
vpon  such  invitation,  and  with  the  knowledge  of  the  dealer,  ha  haa  com- 
mitted it  to  his  custody.  The  care  of  such  property  ia  within  Hm  anther- 
i^  of  the  salesman  assigned  to  wait  upon  the  onatomar,  and  ia  a  part 
of  the  transaction  in  which  he  is  authorised  to  rapraaant  hia  amployar* 

Woodn^Y.  PakUer,  786. 

Sea  Plxdoi. 

BANKRUPTCY. 
See  iNaoLTSMor. 

BANKS. 

u  DuTT  OF  Bank  to  Afplt  Dbposit  to  Path  but  of  Notb. — When  a 
bank  becomea  the  holder  of  a  note  for  Talae  in  the  ordinary  oonne  of 
business,  and  before  maturity,  it  takes  it  relieved  of  equities  existiDg 
between  the  original  parties,  and  may  recover  on  its  title  aa  holder. 
While  it  may  appropriate  funds  in  its  hands  belonging  to  any  previooa 
party  to  the  note  to  its  payment,  when  payment  ia  not  made  at  tha  time 
and  place  named,  yet  it  is  not  bound  to  do  so^  except  aa  to  tha  naker- 
Meefuinies  etc  Bank  v.  Stiiz^  853. 

H  Dutt  of  Bank  to  Afplt  Makbb'b  Dbposit  to  Payment  of  Note  — 
When  a  bank  ia  the  bona  fide  holder  of  a  note  at  its  maturity,  and  also 
holds  funds  of  the  maker,  it  is  bound  to  consitler  the  interests  of  the 
indoraers  or  sureties,  and  to  apply  such  funds  to  the  payment  of  the  note. 
If  it  allows  the  maker  to  withdraw  his  funds  after  protest,  causing  tho 
indorsers  to  lose  thereby,  it  is  liable  to  them.  Mtehardc$  etc  Bamk  v. 
i9dte,853. 

IL  Dutt  to  Applt  Depobit  to  Patment  of  Note.  —  When  a  bank  ia  tha 
holder  of  an  indorsed  note  at  maturity,  the  maker  cannot  require  tiie 
bank  to  apply  the  indorser*s  funds  on  deposit  to  its  payment^  nor  com- 
plain if  the  bank  refuses  to  do  so.     Meehania  este.  Bank  v.  Seitz,  853. 

4i  Applioation  of  iNDORSEa'a  Deposit  as  Payment  of  Notb.  —  When  a 
bank  becomes  the  holder  of  an  indorsed  note,  acquired  before  maturity, 
for  value,  and  without  any  notice  of  equities,  and  its  clerk  charges  the 
note  to  the  account  of  the  indorser  upon  its  maturity  and  proteat,  but 
afterwards,  by  direction  of  the  bank  cashier,  corrects  this,  by  entry  of 
a  credit,  so  as  to  make  the  indorser's  account  stand  as  before,  the  act  of 
the  clerk  in  so  charging  up  the  note  is  not  a  payment  divesting  the 
title  of  the  bank,  nor  is  the  subsequent  entry  of  the  credit  so  made  a 
new  purchase  of  the  note  after  protest,  and  subject  to  the  equities  be- 
tween the  original  partiea  to  it,  but  the  bank  may  atill  rooover  on  tha 
note  against  the  makei*.     Mechanics  etc  Bank  v.  Seitg^  853. 

S.  Ibbolyxnt  Bank,  Person  CoLLEcriNo  Note  turouoh.  Entitled  to  No 
Pbiobitt  ovkb  Otheb  Creditobb.  —  Where  a  bank  to  whieh  a  note  is 
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ATTORNEY  AND  CLIENT. 

'T^vsrm  —  Conitpential  Relations.  —  When,  under  the  express  terms  of  a 
letter  of  attorney,  the  attorney  named  therein  undertakes  the  duty  to 
protect  his  client,  his  estate,  and  his  best  interests,  a  i  elation  of  trust 
and  confidence  is  created  between  them,  and  whatever  is  thereafter  done 
by  the  attorney  in  hostility  to  the  duty  and  confidence  reposed  in  him  is 
a  breach  of  the  trusty  which  renders  the  transaction  voidable.  DarUng" 
ton*8  JSsUUe,  776. 

See  AaaionMENT  for  Benefit  of  Creditobs;  Fraitd,  1, 3;  JcmoBs,  2;  LibUi 

3;  Malicious  PROSKCirrioN,  13;  Wilub,  1-3. 

ATTORNEY'S  FEES. 
See  Cohtbaots,  10. 

AUSTRALIAN  BALLOT. 
8m  BLienoNS,  3. 

BAGGAGE-MASTER. 
8m  Maitbb  ass  Ss&YAirr,  & 

BAILMENTS. 

1.  Bailment  fob  Hixb  —  Dbkand  —  Failvbb  to  Rbtubn  —  Burden  of 
Proof.  —  Piroof  of  failure  by  a  bailee  for  hire  to  return  the  property  in* 
trusted  to  him  upon  demand  is  not  proof  of  its  loss;  but  a  failure  on 
his  part  to  give  any  such  explanation  of  his  neglect  to  restore  the  bail- 
ment upon  demand  m  will  enable  the  bailor  to  test  his  good  faith  will 
be  snffioient  to  hold  him  to  proof  that  he  has  azeroised  ordinary  diligenoe 
in  the  oare  of  it.     Woodrvff  v.  Pamier,  786. 

%  Bailment  fob  Hibb — Defenses  bt  Bailee — Tiibft  of  Bailment.  —  A 
bailee  for  hire,  where  no  hire  is  paid,  is  entitled  to  any  inferences  fairly 
dedncible  from  his  conduct  in  the  care  of  the  bailment,  when  its  retnm 
is  demanded.  Proof  that  it  has  been  stolen  without  ordinary  neglect  on 
the  part  of  the  bailM  is  a  good  defense  for  him.  Woodruff  v.  Painier, 
786. 

tw  LiABiLirr  OF  Stobb-kebper  —  Implied  Contbaot.  —  A  store-keeper,  by 
opening  a  store,  thereby  invites  the  publio  to  come  in  and  transact 
business  in  the  usual  manner;  and  from  such  invitation  an  implied 
contraot  arises  that  no  harm  that  can  reasonably  be  averted  shall  over- 
take eustomers,  the  oonsideration  for  such  contract  being  the  chance 
of  profit  from  their  patronage.  This  implied  contract  extends  to  the 
safety  of  such  property  as  the  customer  necessarily  or  habitually  carries 
with  him  in  pursuance  of  a  universal  onstom.     Woodruff  v.  Painter,  786. 

Iw  Storb-keepbb  and  Customer  —  Care  Requibed  of  Store-kbkper.  — 
A  watch  is  such  a  personal  belonging  as  men  usually  carry  with  them, 
and  remove  from  the  person  and  lay  aside  while  in  a  store  selecting 
and  purchasing  a  suit  of  clothes;  and  if  a  customer,  by  direction  of 
the  store-keeper's  salesman,  places  his  watch  in  a  designated  drawer  in 
the  store,  preparatory  to  such  selection  and  purchase,  the  store-keeper 
thereby  becomes  a  bailee,  chargeable  with  ordinary  diligenoe,  and  re* 
sponsible  for  ordinary  neglect.  Woodruff  v.  Painier,  786. 
I,  Bailment  for  Hire  -*-  Customer  and  Store- keeper  —  Degree  of  Cabb. 
^  A  bailment  for  hire,  where  no  hire  is  paid,  requires  ordinary  diligenes 
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Mw  IdAKLTTf  OF  DuiOfOM  lOB  Tkvr  ov  Fhbsidbit.  — Wbco  ttw  faa^ 
of  a  iMak  are  stolen  by  iti  president,  usiated  by  its  oeshier  and  cicrki» 
by  means  of  falae  entries  wholly  coneealmi  from  its  direetora.  and  wki^ 
•oald  only  be  disooTered  by  an  expert,  while  the  reporta  of  the  ooadi- 
ftion  of  the  bank  made  by  its  president  from  time  to  time  akow  it  to  be 
in  good  final) oial  condition,  and  there  is  nothing  to  aronao  the  aospicion 
flf  the  direeton,  they  cannot  be  bold  liable  for  the  thefL  8m  eliif  t. 
Frnrn  Bank,  718. 
Mm  AammcTp  1%  Jjskl,  S;  Ldotatioics  or  AcTiom^  8;  TBuna^  8^  QL 

BBMEFICIARIBS. 
8m  AMOOunoas}  Cobpobation s,  6;  Niootiabli  IsamvMuna^  8L 

BENEFIT  SOCIETIBa. 
See  AiWOfliATiOMa. 

BKNEVOLENT  ASSOOIATION& 
fl«e  Attoouki 


BILLS  AXn>  NOTBB.  , 

8m  Nbootiablb  Ihrrumsntcl 

BILU9  0P  LADINa. 

li  BoL  w  liAimro  n  OovrhAtn  Vbobb  Tbrhs  OAVNdt  Bk  YabiBd  bt 
Pabol  Btidbmob.  — The  acceptance  of  a  bill  of  lading  by  the  shipper, 
with  knowledge  of  fti  oOtttents,  makes  it  a  binding  contract,  and  definei 
Ike  rights  and  liabflitfes  bt  the  parties  to  it.  The  bill  of  lading  is  both 
a  feo^pt  a&d  a  ebntract  As  a  receipt,  ft  is  ezplkinable  as  between  the 
tfiifper  and  the  carrier;  but  parol  evidence  is  not  admissible  to  irary  the 
Itrms  of  that  portion  of  it  constSttiting  the  contraot^     Vau  SUem  ▼.  A>w- 

ft  Oohuomob'b  Aoobptavob  ov  Bill  of  Ladino  Makbs  Him  Sripfbr  wkbii. 
—  When  a  oonslgtadr  ac6ep%s  a  bill  of  lading  in  whicb  he  is  named  is 
ikippor,  bin  itoeiBptanoe  crektes  a  contract  which  fixes  his  relation  ss 
Moh,  and  implies  npon  bim  the  obligations  which  the  law  bss  previonsly 
4ecllired  to  be  tasumed  by  those  entering  into  sneb  a  contract  The 
fcOt  that  the  consignM  takhs  t^ttt  in  the  negotiations  as  to  the  rate  of 
fnigfht  to  be  pnid  dcOs  Hot  Odtastttnte  bim  the  shipper.     Vam  Afcn  ▼• 

8m  OAkttftM^  %  t;  SAtn^  6^  7;  BamiKa, 

BLACKMAIL. 
8m  Mauoioui  pBosBoonoi^  7* 

BLASTIKO. 
8m  Bbal  PBDnWffT*  & 


BONA  FIDE  PUBOHASE& 

6l  Oo-tBRAVoT;  Ebtopkl;  FJaAODVLBBVObmrBriBOi^ 
•l  ^ovMaaa  Baim^  1;  Salh^  •;  Spttomo  Pi»OBauM%  H 
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it  to  oolleotimi  fa  |»ld  by  eheok  on  itself,  drawn  by  one  of  ite  own  de> 
ponton  having  ample  fnnda  on  deposit^  whoee  acconnt  it  debits,  and 
%lian  remiti  by  ita  eheok,  bnt  laik  before  it  ia  paid,  and  passes  into  the 
^aoda  of  a  reoeiver,  the  owner  of  the  note  has  no  lien  on  the  assets  of 
tfie  bank,  and  is  not  entitled  to  priority  over  its  other  creditors.  Bi^ 
Whigdeif  t.  PoUoch,  S85. 

L     PXtOimBOKT  NOTB  PaTAVLX  to  CAJBHIXIt  OF  BaNK  MAT  Bl  SUVD  OK   BT 

Sank.  -^  A  promissory  note  made  payable  to  the  cashier  of  a  bank  is  to 
l>e  deemed  payable  to  the  bank,  and  the  bank  may  sne  thereon  as  payee. 
.Brwm  eie.  Paper  Co,  r.  Farmers*  Nat  Bank,  2M. 

!•  l>spoarr  bt  Tnirsm  la  Aobht.  — When  a  tmstee  deposits  money  in  a 
tMnk  to  hia  credit  as  agent,  the  bank  ia  discharged  by  paying  it  back  to 
tbe  person  who  made  the  deposit,  and  in  the  absence  of  notice  or  knowl- 
edge to  the  contrary,  has  the  right  to  assume  thai  he  will  appropriate 
the  money  to  its  proper  nses  and  trusts.  Munnerlyn  ▼•  Augusta  Sam, 
Bank,  159. 

9L  Dmfosit  bt  TRurnn  ab  Agbnt  —  Dkm avs^  What  SumciurT  as.  — 
When  a  trustee  deposits  money  in  bank  to  his  credit  as  agents  a  check, 
drawn  1^  him  aa  agents  presented  by  the  payee,  and  refused  payment^ 
ii  a  sttiBcient  demand  to  enable  the  tmstee  to  maintain  suit  against  the 
\nak  to  recover  the  amount  of  his  deposit.  Mminerlifn  r.  Augusta  Sao, 
BasJ^U^ 

IL  Dbpoot  sr  TkuBTXB— Patmbbt  bt  Bahk.  — When  a  tmstee  deposits 
money  fa,  bank  to  his  credit  as  agen't»  the  bank  is  discharged  by  the 
payment  of  hfa  checks,  whether  they  designate  him  as  tmstee  cr  not 
JftmncWyn  ▼.  Augusta  Sav,  Bank,  169. 
10.  Ijabilitt  of  Bank  Dirbotobs.  —  Bank  directors,  being  gratuitous 
mandatories,  are  liable  only  for  fraud,  or  for  such  gross  negligence  as 
amounts  to  fraud.  A  bank  director  cannot  be  held,  as  such,  to  the  same 
ordinary  care  that  he  takes  of  his  private  affairs;  and  if  he  exercises  the 
ordinary  care  which  bank  directors  usually  exercise,  he  is  not  liable  for 
a  misapplication  of  the  funda  of  the  bank  by  its  officers.  Svoenitel  ▼• 
Penn  Bank,  718. 
IL  Lubilitt  07  Bank  DiREcroRa.  —  Want  of  Ordinart  Cabs  which 
constitutes  negligence  on  the  part  of  a  director  of  a  national  bank  will 
constitute  negligence  on  the  part  of  a  director  of  a  state  bank,  and  will 
subject  him  to  the  same  liability.  Sweniaely,  Penn  Bank,  718. 
ISL  Bank  Directors  abb  not  Guiltt  of  Gross  Kboligbnob  in  not  exam* 
ining  the  individual  ledger  of  the  bank  to  ascertain  its  financial  condi- 
tion, when,  by  the  rules  of  the  bank,  and  of  four  fifths  of  the  other  banks 
in  the  same  city,  bank  directors  are  not  permitted  to  see  such  book. 
BwenizelY.  Penn  Batik,  718. 
11  Liabilitt  of  Bank  Dirkctor  — Mbasubb  of  Garb.— When  the  di- 
rector  of  any  bank  performs  his  duties  as  such  in  the  same  manner  aa 
they  are  performed  by  all  other  directors  of  all  other  banks  in  the  same 
city,  he  is  not  guilty  of  gross  negligence  or  fraud.  Swentnel  v.  Penn 
Bank,  718. 
14.  Withdrawal  of  Deposit  bt  Director— Suspension  of  Bank— Rb- 
fatmbnt.  —  When  a  director  of  a  bank,  acting  upon  information  ob- 
tained as  such,  withdraws  the  deposit  of  a  partnership  of  which  he  fa  a 
member  on  the  day  of  the  suspension  of  the  bank,  he  will  be  ordered  la 
repay  it^  as  he  cannot  thus  gain  a  preference  over  other 
Swentiel  ▼.  Penn  Bank,  718. 
▲M.  BK  &BP.  VOL.  XXX. -SB 
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&  RaavLATiom  — ABOFmnr  or.  —A  oommmi  eantot  1^nii(fc  m 
ticM,  iBAkM  a  regnlalton  iU  owa  by  adoptiaj  and  Mliaf  «poa  11^ 
•peotive  d  the  toaroo  wbeQoe  it  is  deri^Ml,  aod  Hm  hak  tibaft  ik  «m 
promalg&tod  by  a  perdoa  or  board  of  persona  repressating  a  oombiBaftioB 
of  oarriers  does  not  impair  its  effaot  as  a  regaUtioa  of  tbe 
ing  it.     Milier  v.  Ororyia  R.  R,  eie.  Ox^  170. 

4b  RBoaL.iTioars  —  How  Arpsor  SaipPBBS  wrh  KoTiai.~Afl 

eaniar  and  its  eostomera  who  bars  notioo  of  its  regolatioiia  bofora  aliip- 
ments  ars  mad%  tfas  prssamptioa  is»  that  ths  pariiss  oontraoted  wi^ 
rofsrsaoo  to  radl  ngiiUtioas*  and  they  ars  operative^  whether  indioAted 
upon  bills  sf  ladiiig  or  not»  and  whether  the  shipments  ars  mads  to  tbs 
order  of  the  eonsignorv  with  the  onstomary  direotioa  to  notify  the  «■;► 
tomer,  or  direotly  to  the  oastomer  hiouelf.    MUUr  t.  Georgia  M.  iL  e§u 

fk  BIO0L4TIOH  roR  Unloaoiro  FsBiaar-OARS  —  CoNrrROonov.  — Inoo«- 
stming  a  regulation  of  a  oommon  carrier  for  unloading  freight-oarsy  aad 
providing  that  the  ears  are  te  be  placad  and  remain  aooessibla  to  tiie 
oonsignee  for  the  purpose  of  unloadingp  the  oourse  and  ezigoiieies  of 
business  are  necessarily  to  be  regarded;  hence  the  cars»  after  their  ocw 
rival  at  destination,  though  not  kept  accessible  at  every  moment  of  tune^ 
are  to  be  treated  as  being  and  remaining  aocessiblSb  if  the  carrier  is  al- 
ways ready  to  render  them  so  within  the  shortest  practicable  time^  not 
longer  than  a  few  hours^  after  being  notified  that  the  oonsignee  is  ready 
to  unload.     Miller  v.  Georgia  S.  R.  etc  Co.,  170. 

C  Oommon  Carribb  oankot  bt  Ck>iiTRAor  Exbmft  Himsblp  vrok  Liabui* 
m  TOR  Nbgligbnob. — A  common  carrier  of  freight  is  liable  for  injuries 
thereto  resulting  from  his  negligence,  notwithstanding  he  ha%  by  spedal 
contract  with  the  shipper,  stipulated  against  liability,  except  for  injuries 
oaused  by  his  fraud  or  gro»  n^sgligenoe.  Johntom  t.  AkUMma  eia  Sg 
Ob.,  S34. 

7*  BORDBN  OF  PrOOV  Off  CaRRIBR  GlAIMIBO  BXBMPTIOff  WUBfT. — WhoB  a 

oommon  earrier  claims  exemption  from  liability  for  injury  to  gooda 
under  a  special  eontractk  the  burden  of  proof  is  upon  him  to  show  that 
the  Ices  or  damage  resulted  from  one  or  more  of  the  excepted  oanseo  in 
the  contract^  and  without  his  faulk    Jehinum  t.  Alabama  eCe.  JTjr  (h^ 
634. 

C  LiABturr  roB  Loss  or  Bagoaqb  bt  Flood.  —  A  oommon  earrier  is  not 
liable  for  the  loss  of  baggage  destroyed  while  in  his  possession  by  an 
nnprecedented  flood  amounting  to  an  act  of  Qod,  such  as  the  "  Johna^ 
town  flood,"  in  the  absence  of  evidence  of  want  of  oare  on  hia  pari 
Long  V.  Pennsylvania  R.  R.  Co.,  732. 

0.  CoMNscnNO  Carriers.  PRBsaMpnoir  or  Loss  ov  Frbiqht  ov  I^hb  ov 
Labi  Onb.  —  Where  goods  are  shipped  in  cases  over  several  lines  of  car- 
riers, upon  through  bills  of  lading,  and  upon  arrival  at  their  destinatiott 
one  of  the  cases  is  missing,  in  an  action  to  recover  for  the  losi^  bronght 
against  the  last  carrier,  the  burden  is  upon  him  to  show  that  the  loss 
did  not  occur  on  his  line,  even  though  he  is  an  indepeudent  carrier,  hav- 
ing no  partnership  connection  with  the  others.  The  presumption  that  the 
Ices  occurred  on  the  line  of  the  last  carrier  is  not  overcome  by  proving 
that  the  car  came  under  the  seals  of  the  preceding  oarrier^  and  that  it 
had  no  end  windows,  it  not  appearing  that  the  seals  were  suflieient  te 
bar  all  access  to  the  ear.  or  that  they  remadned  unbroken  throughoat 
Journey,  and  it  not  being  shown  how,  when,  or  where  the  case  was 
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BONDa 

HunOIPAL  CORPOBATIOMS,   25-80;  SUBSTTSHIP,   1-1^  |^  C 

BOOKS. 
8m  Bvidbnoi,  11,  12. 

BORROWBR  AND  LENDER 
See  Pabthbrship. 

BOUNDARIES. 

|»  BotiBi>ABiMi "»  Hmhwat  OR  bi'HBBT  A&^When  an  agreement  for  the 
pnrfflwi—  of  hmd,  at  a  certain  price  per  acre,  after  a  snrvey  is  made^  call* 
for  a  street  or  highway  as  one  of  the  boundaries,  the  purchaser  is  bound 
to  p«j  for  the  hmd  to  the  middle  line  of  suoh  street  or  highway,  unless 
m  •ontrary  Intention  plainly  appears.  Fhmtlone  ▼•  Spatter^  851. 
9L  BoomitABT  ov  Town  Lots.  —  Pnrohasers  of  town  lots  have  the  right  to  lo- 
thsb  lot  lines  aoeording  to  the  stakes  set  by  the  platter  of  the  lots, 
no  saboequent  snnrey  can  nnsettle  snoh  Unes.  The  question  after- 
iraHs  isb  ast  whetiisr  the  stakes  were  where  they  should  have  been  in 
srdsr  tomsks  them  oorreepond  with  the  lot  Unes  as  they  should  be  if  the 
phitting  w«rs  done  with  absolute  aoenraoy,  but  it  i%  whether  they  wero 
fjaiitsil  %  sntliority,  and  the  lots  were  purchased  and  taken  posMSsion 
of  in  rolisooe  npon  them.  If  such  was  the  case,  they  must  govern,  not* 
vithitMdiqg  any  errors  in  locating  them.   Le  Oom^pU  t.  lm9iM%  46QL 

See  Watbbooubsks,  2,  8. 

BUILDINa  CONTRACTS. 
See  Axsvmktws  and  Awaikd;  GoiiVBA0f%  ML 

BURDEN  OF  PROOF. 

lit  BAttJotadn,  A|  OAfOtiKfts,  7,  9-11;  Fraitd,  8;  FftAvovLmr  OoimRw 
AiroMb  6;  LiBBL,  6;  MALicnotm  PRosBcuTioir,  5,  %^  16^  16;  MttVAK^ 
1|  1ll0UinHro%  7,  8^  16, 17;  Railroads,  24;  Rap%  8. 

BURIAL-PLACES. 
See  PLBADnro,  1« 

CALLa 

See  Watkrooursss,  81 

CARBIERa 

L  <V*«"—  OF  PA88BNOSR8 — Striot  Diliginos. — Au  iastruotion  that  the 
law  reqnires  strict  diligence  of  carriers  of  passengers  is  not  unjust  to 
Ihe  esrriet;  for  the  law  Imposes  upon  carriers  the  duty  of  exercising  the 
y^Mtteare^  skill,  and  diligence  in  the  transportation  of  passengers,  and 
holdi  them  responsible  for  the  consequence  of  the  slightest  negligenos 
resolting  in  injury  to  the  persons  sustaining  that  relation  to  them. 
Akibma  dc  It.  tt.  Co,  v.  Hill,  65. 

1  GoMMOi  Garbur  icat  Adopt  and  Enforoi  Akt  RsiaoNABLB  Rsotn.^ 
noH  u  between  itself  and  its  customers  for  the  conduct  of  its  bastties% 
the  effBot  of  which  is  the  protection  of  the  carrier  and  the  bsnafll  of  Iks 
piblis.    MUUr  ▼.  Osoiyta  B.  B.  elc  Ooi,  17a 
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SL  RMUitAamm  •—  Asonum  ov.  —  A  oomnuni  earrlMV  ^^^"1^  ^ 
tioBt  iBAkM  a  ngoUtioB  it^  own  by  adoptia^  and  aolfaig  v^mt  il^ 
•peotive  flf  tba  toaroo  whenoa  U  is  derived,  aad  Hm  faal  ttai  ft  w 
ptomalg&tod  by  a  peraoa  or  board  of  persou  reprMOotiiig  a 
of  oarrier*  does  not  impair  its  sffaot  as  a  regaUtion  of  tiio 
ing  it.    JHUler  v.  Oforffia  R.  R,  eie.  Ox,  170. 

4b  RBQiTLATioara  —  How  ArPEor  SaippsBS  wrh  KanaB.~Aa 

eirrior  and  its  oastomers  who  ha?o  aotioo  of  its  regalatJooa  boforo 
meats  are  mad%  tbo  prasamptioa  ia,  ihat  tbo  parfeiaa  ooatraoted  wilk 
rofersooo  to  radl  ngiilatioas*  and  they  aro  operatirs^  whotiior 
apon  bills  of  ladiiig  or  not»  aad  whether  the  shipmonto  aia  mads  ts 
order  of  the  oonsigaor,  with  the  oostomary  direotioa  to  notify  tha 
tomer,  or  direotly  to  the  oostomar  hinuelf.    IDliw  t.  €fmrgki  ML  M. 

fk  BI00L4TI0H  fOR  Uhloadino  FasiQsr-OABS  ^  CoHSTsaoriov. — lat 
stming  a  regalatioa  of  a  oominoa  carrier  for  aaloading  freig|ii-ean^ 
proTiding  that  the  ears  are  to  be  placid  and  remain  aocessible  to  Ifas 
ooosignee  for  the  purpose  of  nnloading^  the  coarse  and  ozifonAoa  sf 
bnstness  are  necessarily  to  be  regarded;  hence  the  cars*  after  tlieir  ai^ 
rival  at  deatinatioQ,  though  not  kept  accessible  at  every  momoat  of  tima^ 
are  to  be  treated  as  being  aad  remaiaiag  aocessiblSb  if  tho  oairier  la  al> 
ways  ready  to  render  them  so  witkun  the  shortsst  practicablo  tims^  act 
longer  than  a  few  honrs^  after  being  notified  that  the  oonaigneo  is  toady 
to  unload.     Miller  ▼.  Georgia  B.  R.  etc  Oo,,  170. 

C  OOMMOIff  CARRISB  OAKNOT  BT  Ck>NTRAOr  EXXKPT  HlHSSLr  FROM  LlABIL- 

nr  lOR  Nrqliqinor.  — A  common  carrier  of  freight  is  liable  for  injorisi 
thereto  resulting  from  his  negligence,  notwithstonding  hehas^  by  special 
contract  with  the  shipper,  stipulated  against  liabilityp  except  for  injoriei 
caused  by  his  fraud  or  gross  negligencsu  Johuam  t.  AUImmm  eCd  £V 
Ob.,  634. 

7*  BvRDBN  OF  Proof  Off  Oabkixr  CLAxmiro  Bxbkptiov  wuaff. — When  a 
common  carrier  claims  exemption  from  liability  for  injury  to  goods 
under  a  special  contract*  the  burden  of  proof  is  upon  him  to  ihow  tiMt 
the  loM  or  damage  resulted  from  one  or  more  of  the  excepted  oaases  ia 
the  contract^  and  without  his  faulk  Joknum  t.  Alabama  Me.  JTjr  {&« 
634. 

C  LiABiLiTr  roB  Loss  of  BAoaAOS  bt  Flood.  ^-  A  common  carrier  is  asl 
liable  for  the  loss  of  baggage  destroyed  while  in  his  posaeaaion  by  sa 
unprecedented  flood  amounting  to  an  act  of  Gk>d,  snch  as  the  '*  Jcrfias* 
town  flood,"  in  the  absence  of  eWdence  of  want  of  oare  on  his  pari 
Long  r.  Peimaflvania  R.  R,  Co.,  732. 

0.  CoNNsanNO  Cabriebs,  pRSsairpTioN  of  Loss  of  Frbeoht  ov  Iahm  m 
La8i  Onb.  —  Where  goods  are  shipped  in  cases  over  several  lines  of  car- 
riers, upon  through  bills  of  lading,  and  upon  arrival  at  their  daotinatios 
one  of  the  cases  is  missing,  in  an  action  to  recover  for  tho  lcs%  brooght 
against  the  last  carrier,  the  burden  is  upon  him  to  show  that  the  hw 
did  not  occur  on  His  line,  even  though  he  is  an  independent  carrier,  hsY- 
ing  no  partoership  connection  with  the  others.  The  presnmptiflii  that  tto 
loss  occurred  on  the  line  of  the  last  carrier  is  not  overcome  by  proving 
that  the  car  came  under  the  seals  of  the  prsceding  carrier^  and  titot  it 
had  no  end  windows,  it  not  appearing  that  ths  seals  were  sufficient  ts 
bar  all  access  to  the  car,  or  tliat  they  remained  unbroken  throaghoat 
Hie  Joomey^  and  it  not  being  shown  how,  when,  or  where  the  ca^e  was 
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losl^  and  It  appearing  that  one  of  the  other  oaaea  had  lleeii  aomewhere 
veooopered.     Faiwn  t.  Alabama  etc  Ifp  Ob.,  576. 

BQl  CovnuoT  LiifiTiiio  Liabiutt — Bubdut  ov  Pboof. — Wheo  there  ii 
proof  of  the  faot  of  injary  to  goods  daring  trantporlatioD,  hut  the 
manlier  of  its  ocoarrence  does  not  import  negligenoe  on  the  part  of  the 
oarrler,  he  ie  not  liable,  if  hie  contract  ie  f or  a  limited  liabilitj  only, 
ttnleas  there  is  proof  of  negligence  as  an  indndng  oanse  of  the  injmy, 
and  the  burden  of  making  snoh  proof  is  npon  the  shipper.  Bwk  ▼• 
Pennsylvania  B.  B,  Oo,,  800. 

U«  LnoTATioN  OF  LiABiLTTY— BuBDXN  OF  Pboof.  —A  oommon  carrier  ef 
goods  may  limit  his  liability,  except  as  against  his  own  negligenoei  and 
hia  liability  then  depends  upon  proof  of  negligence  in  faol  If  ne  ezplai 
nation  is  given  as  to  how  an  injary  occurred,  a  presumption  of  negU* 
gonce  arises*  justifying  a  recovery  in  cases  where  there  is  no  other  proof 
than  of  the  delivery  of  the  goods  to  the  carrier  in  good  condition,  and 
their  arriral  at  the  point  of  destination  in  a  damaged  oondition*  Bmk 
▼•  PeiuuifhanSa  B,  B,  Co.,  800. 

See  Bmj  ov  Ladxmo;  NiOLioiHa^  6^  7»  10-18|  RiiLaoAmi 

CASHIER. 
See  SuBXTTSHDPy  lOL 

CHANQK  OF  ORABK 
See  MuHioiPAL  CoKPORATion^  2L 

CHARTERS. 
See  06BroBATiov%  1;  Mvnzoifal  OoRFOBATn»%  IL 

CHATTEL  MORTOAOBa, 
1.  CtaATm  MoBiraAan,  and  Convliot  of  Laws. —A  GoAvm  Mwwimmi 
KuKWTBO  n  AwoTHBB  Statb  should  be  given  such  efliMt  aa  il  la  antUM 
to  in  the  atate  wherein  it  was  executed.    HandUjf  t.  JETorrli^  Stt 

%  QU.TniilCOBXOAOaB.— RsiCOTALTOANOTHBBSTATBOFPBOFBXTrwhkk 

is  subject  to  a  chattel  mortgage  duly  executed  and  reoorded  In  the  ataia 
where  the  property  was  situated  when  it  was  made  doea  net  deatrof 
the  lien,  and  Uie  mortgage  may  be  enforced  against  an  innooent  yuf 
ehaser  in  the  atate  to  which  the  property  was  removed.  The  oopatroa- 
Ufa  notioe  imparted  by  the  recording  of  the  mortgage  extendi  to 
whenrer  the  property  may  be  removed.  Hanikg  T.  HarrU^  tSA 
Baa  PABTBBB8HIP;  SuBnTBUiP,  8|  Tbiai^  8L 

CHECKa 
Bee  BAim,  6^  8!,  9;  TBvn^  8i. 

OHOSBS  IK  ACTION. 

See  JiTRISDIOTIOH,  Si 

CITIES. 
See  MuNioiPAL  CoBFOBAnom^ 

COLLATERAL  ATTACK. 
See  Judicial  Sax.i%  4 
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remedied  witbmifc  diflScnlty,  slight  defects,  caused  by  inadrertence  a 
iatentioual  oinis-iioiia,  will  not  ueoessirily  present  m  recovery  of  the 
tract  price,  leu  the  amount*  by  way  of  damages,  reqaiaite  to  indetmiify 
the  owner  for  the  expense  of  conforming  the  work  to  that  for  which  he 
oontracted.  And  whether  or  not  there  has  been  a  sulntantial  perform- 
ance  of  the  contract  is  usnally  a  qnestion  of  fact»  Crouch  y.  Gutmamn, 
606. 

7*  FoRriciTVBB  lOB  DsFiciBircT  m  Work  doni  undek  Building  CosmLacr 
OANHOT  BB  AssBBTBD  BT  OwvBJi  WHEN. — When  it  IS  provided  in  a 
boUding  contract  that  if  the  contractor  shall  at  any  time  during  the 
progress  of  the  work  refuse  or  neglect  to  supply  a  sufficiency  of  mate- 
rials or  workmen,  the  owner  may,  after  notice,  finish  the  work  and  de- 
daot  the  expense  incurred  thereby  from  the  amount  of  the  contract 
price,  and  the  owner  avails  himself  of  this  privil^e,  he  cannot  assert  a 
forfeitare  in  respect  to  the  deficiency  so  supplied  by  him,  bnt  is  simply 
entitled  to  deduct  the  expense  incurred.     Crouch  ▼.  Gutmann^  606. 

IL  ABOHiTBor'a  Cbbtiiigatb,  Rbitjbal  to  Gitb,  Unrkasonablk  whbn.  — 
When,  by  the  terms  of  a  building  contract*  the  architect's  oertificata  is  a 
condition  precedent  to  a  right  to  payment,  and,  after  the  work  has  been 
•nhstantially  completed,  the  architect  refuses  to  give  a  oertificate,  his 
refnsal  is  unreasonable,  and  the  failure  to  obtain  it  will  not  bar  a  re- 
covery by  the  contractor.  Crouds  v.  QMtmann,  608. 
BxBounoN  —  Bxbicptions. — A  Contract  to  Waiyb  All  Rightb  or 
BxBXPTiON  VROM  BxBOUTiON  applies  only  to  the  exempttuu  laws  of  the 
state  wherein  the  contract  was  made^  and  does  not  deprive  the  debtor 
of  the  benefit  of  the  exemption  laws  of  another  state  in  which  he  is  sued. 
8eaig  T.  Palmer,  67. 

Attornbt*8  Fb^  Stipulation  ior,  in  Usorioub  Contract  Falls  witb 
OoNTRAor.  —  A  stipnlatton  in  a  nsnrious  contract  for  the  payment  of  an 
attorney's  fee  la  case  of  litigation  falls  with  the  contract  of  whioh  it  is 
a  part^  and  cannot  be  enforced*  Ameriecm  Freehold  Land  etc  Cbu  v. 
J^ereon,  687. 

AcoooNTB;  Arbitration  and  Award;  Attachment,  2;  Bailmrnts,  S; 
Bills  of  Lading;  Oarrixrs,  6,  7,  10,  11;  Courts,  1;  Damages,  1,  2; 
Bquitt,  2,  8;  Fractdulbmt  CoNVBTANCBa,  4;  Husband  and  Wife,  2; 
Insurance,  1;  Interest;  Joint  Liability;  Marriage  and  Divorce; 
Master  and  Servant,  1-4;  Mistake;  Municipal  Corporations,  12; 
Keootiable  Instruments,  4;  Pleading,  2;  Railroads,  26,  27;  Real 
Propertt,  8;  Sales,  1-3,  6;  Specitio  Performance,  1,  8;  Statutbi^ 
6|  SuRvrrsHiPy  4^  0;  Taxes^  3;  Telegraphs,  7;  Usurt. 

CONTRACTORa 
§m  Oo«tbaoi%  6-6;  Astoppel;  Mechanics'  Lien^  2;  Rbal  Vaatmat^  1 

CONTRIBUTION. 
See  Joint  Liabilitt. 

CONTRIBUTORY  NEGLIOENOB, 

8m  Mabtib  and  Skrvant,  7;  Negligence,  6-10,  14,  16;  Paebbt  abb 

Child,  2;  Railroads,  37,  36. 

CONVERSION. 
See  Damages,  3;  Pledge;  Trovbr;  Tbustb^  6L 
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OONySYAKCBS. 
Set  DsiiNii  Inbu&anoi,  4;  WATSRoovRaai^  1^  S^ 

OORPORATIONS. 

!•  TLmsnmKfm  of.  —If  different  oiutrfeers  are  granted  for  the  same  general 
bnainess  by  different  statee  to  the  same  corporation,  aad  an  organisatioa 
b  properly  effected  nnder  each  charter,  the  corporation  becoinea  a  citisea 
of  each  state,  and,  as  such,  has  the  protection  of  and  is  amenable  to  its 
laws.     Raib-oad  v.  BarnhiU,  889. 

9.  Ultea  Vibbb  —  E8T0FPSI.. — When  the  stockholders  in  a  corporation 
sign  its  articles  of  association  with  knowledge  that  the  object  of  the  cor* 
poration  is  to  engage  in  a  certain  specified  business  in  which  it  does 
engage,  and  it  incurs  liability  for  which  it  is  sued,  it  cannot  plead  in 
defense  that  it  has  no  authority  under  the  law  to  engage  in  such  busi- 
ness.    Car$om  CUy  Sav.  Bank  v.  Carson  City  Blevaior  Co,,  454. 

&  Ultra  Virks  —  Estopfkl. — The  plea  of  ultra  trfres  should  not  prevail, 
as  a  general  rule,  whether  interposed  for  or  against  a  corporation*  when 
it  would  not  advance  justice,  but,  on  the  contrary,  would  accomplish  a 
legal  wrong.    Carson  City  San,  Bank  v.  Carson  City  Elevator  Co.,  454. 

4i  Stock  Subscription — Liabilitt  or  Prohotbron  Promisb  to  Rbfuhd 
Subscription.  —  When  one  is  induced  to  subscribe  for  stock  in  a  rail- 
way corporation  by  the  promise  of  one  of  its  promoters  that  if  the  rail- 
road is  not  finished  within  a  certain  time  the  subscription  shall  be  re* 
turned  by  the  corporation,  or  in  default  thereof,  by  the  promisor,  anch 
promise  constitutes  a  contract  of  suretyship,  and  the  consideration  there- 
for  is  the  snbscriptioQ  by  the  promisee  to  the  stock  of  the  corporation. 
Allison  V.  Wood,  726. 

§k  Corporation  cannot  Disoriminatb  betwbbn  Bona  Fidb  Purchasxbs 
or  ITS  Stock.  — In  the  absence  of  any  discretionary  power  expressly  re- 
served, a  corporation  or  company  whose  stock  is  for  sale  in  the  open 
flurket  has  no  right  to  so  discriminate  between  bona  JUU  purchasers 
thereof  as  to  deny  to  some  of  them  the  right  to  make  their  title  effectual 
for  recognition  by  the  company  in  the  manner  provided  by  it  for  that 
purpose,  while  allowing  it  to  others.  The  right  to  perfect  the  transfer 
is,  in  such  case,  an  apparent  right  incident  to  the  purchase.  Ries  ▼. 
Both/dler,  668. 

H  Trust  Cbrtitioatb,  Assiqnbb  or,  may  Compbl  Transpkr  thbrbof  on 
Books  or  Tkustbbs.  —  Where  the  stockholders  of  certain  corporations 
•ad  partnerships  and  certain  individuals  engaged  in  a  certain  enterprise 
ersate  a  trust  whose  object  is  to  authorise  the  trustees  to  control  and 
flftanage  the  business,  trust  certificates  transferable  on  the  books  of  the 
trustees,  upon  surrender  of  the  certificates,  are  by  the  trustees  issue  I  to 
llie  parties  to  the  agreement,  and  to  their  assignees,  who  are,  by  the 
terms  of  the  agreement,  the  beneficiaries  under  the  trust,  the  holder  of 
enoh  oertificates  being  by  their  terms  subject  to  all  the  terms  of  the 
agreement,  and  of  the  by-laws  adopted  in  pursuance  thereof,  as  fully  as 
if  he  had  signed  the  same,  such  oertificates  have  on  the  back  a  blank 
form  of  transfer,  by  the  terms  of  which  the  transferee  is  appointed  at- 
torney, with  authority  to  make  the  necessary  transfer  upon  the  books  of 
the  trust,  and  such  certificates  are  for  sale  in  the  open  market,  a  person 
who  purchases  one  of  those  oertificates  in  the  open  market,  taking  from 
tlie  person  to  whom  it  has  been  issued  an  assignment  thereof  in  a  dalj 
Isrmal  manner,  and  demands  that  a  transfer  be  made  to  him  en  it 
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remedied  witbont  diflienlty,  slight  defects,  caused  by  h 
intantioual  omis^iioiia,  will  not  ueoessirily  prerent  a  recover j  of  thai 
tract  price,  lew  the  amount,  by  way  of  damages,  reqniaite  to  m<ieiniiiy| 
the  owaer  for  the  expense  of  conforming  the  work  to  thet  for  which  te 
wmtracted.  And  whether  or  not  there  hat  been  a  anhstanttal  perfarsr 
•ace  of  the  contract  ia  nsnally  a  qneation  of  fact»  Oromeh  ▼.  GtUmamz, 
606. 
7,  FoRTJcrrvRi  iob  Bsficienot  nr  Wobk  dokx  under  Buiunva  CoKTRact 
OANHOT  BR  AssiRTED  BT  OwvKR  WBBN.  — Whea  it  la  provided  in  a 
boUding  contract  that  if  the  contractor  ehall  at  any  time  daring  the 
progreai  of  the  work  refnse  or  neglect  to  supply  a  sufficiency  of  mate- 
rials  or  workmen,  the  owner  may,  after  notice,  finish  the  work  and  da- 
dnct  the  expense  incurred  thereby  from  the  amonnt  of  the  contra.*t 
price,  and  the  owner  avails  himself  of  this  privilege,  he  cannot  assert  a 
forfeitnre  in  respect  to  the  deficiency  so  supplied  by  him,  but  is  slmplj 
entitled  to  deduct  the  expense  incurred.    Crouch  ▼.  OtUmttnm,  G06L 

IL  ABOHITECr's  CRRTIIIOATB,   RkITJIAL  to  GiVR,    UNRSAaONABLR  wKxar.  — 

When,  by  the  terms  of  a  building  con  tracts  the  architect's  oertifioate  is  a 
oondition  precedent  to  a  right  to  payment,  and,  after  the  work  haa  been 
•nbstantially  oomplefced,  the  architect  refuses  to  give  a  eertificmfce,  his 
rafnsal  is  nnreasonable,  and  the  failure  to  obtain  it  will  not  bar  a  r^ 
oorery  by  the  contractor.    Orou^  v.  Ouimann,  608. 
BzRonnoK  —  Bxricptiohs. — A  Comtraot  to  Waiyr  Ali.  Bigrtb  or 
BzBMPTioir  FROM  ExROUTiON  applies  only  to  the  exempciun  laws  of  the 
state  wherein  the  contract  was  made^  and  does  not  deprive  the  debtor 
of  the  benefit  of  the  exemption  laws  of  another  state  in  which  ho  is  seed. 
8eaif  ▼.  Palmer,  67. 

Attornrt*8  Fb^  SnpuLATiOH  lOR,  XH  UflVRious  OoirrRAOT  Falls  wttb 
OcuiTRAOT.  —  A  stipulation  in  a  nsnrious  contract  for  the  payment  of  aa 
attorney's  fee  in  case  of  litigation  falls  with  the  oontraet  of  whi^  it  is 
a  part^  and  cannot  be  enforced.  Ameriean  FreehoU  Lamd  etc  Cbc  v. 
J^iormm,  687. 

AcoocNn;  Arbitratioh  and  Award;  ArTAOHicBirr,  2;  BATuiEsrrs,  8; 
Bills  ow  Lading;  Carriers,  6,  7,  10,  11;  Courts,  1;  Damaqes,  1,  2; 
Bquttt,  2,  S;  Fractdulbnt  Convitaroes,  4;  Husband  and  Win,  2; 
Insurance  I;  Interest;  Joint  LiABiLmr;  Marruob  and  Divorcb; 
Master  and  Servant,  1-4;  Mistakb;  Municipal  Corforations^  12; 
Krootiablb  Instruments,  4;  Plbadino,  2;  Railroads,  26,  27;  Rxal 
Property,  8;  Sales,  1-3,  6;  Spboifio  PKRroRMANOB,  I,  8;  SxAsum^ 
6|  SuRRTSHiPy  4^  0;  TAXBSk  3;  Teleoraphs,  7;  Usurt. 

CONTRACTORa 
§m  OowoLAon,  6-8;  Astoppel;  Meohanics'  Libn^  2;  Rbal  Pbopsbr;  8l 

CONTRIBUTION. 
See  Joint  LiABiLirr. 

CONTRIBUTORY  NEQLIOENOB, 
Iss  Mastib  and  Sbryant,  7;  NsaMGENOE,  8-10,  14,  16;  Pabbbt  aib 

Child^  2;  Railroads,  37,  88. 

CONVERSION. 
See  Daxagxs,  3;  Pledge;  Trovbr;  Tbustb^  6L 
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OONySYAKCBS. 
Set  DsiiNi;  Inbu&anoi,  4;  WATjntoovRan,  1^  S^ 

OORPORATIONS. 
!•  Rbbuishcui  of.  —If  different  oharters  are  granted  for  the  same  general 
business  by  different  states  to  the  same  corporation,  and  an  organisation 
is  properly  effeoted  nnder  each  charter,  the  corporation  becomes  a  citisea 
oi  oaoh  state,  and,  as  sach,  has  the  protection  of  and  is  amenable  to  Its 
Uwa.     Raib-oad  ▼.  BamhiU,  889. 
S.  Ultra  Virbb — Estoppel.  —  When  the  stockholders  in  a  corporation 
sign  its  articles  of  association  with  knowledge  that  the  object  of  the  cor- 
poration is  to  engage  in  a  certain  specified  business  in  which  it  does 
engage,  and  it  incurs  liability  for  which  it  is  sued,  it  cannot  plead  in 
defense  that  it  has  no  authority  under  the  law  to  engage  in  such  busi- 
ness.    Canom  CUjf  8 an,  Bank  v.  Carson  City  Blevaior  Co,,  454. 
&   Ultra  Vi&ks  —  Estoppku — The  plea  of  uUra  vtres  should  not  prevail, 
as  a  general  rule,  whether  interposed  for  or  against  a  corporation*  when 
it  would  not  advance  justice,  but,  on  the  contrary,  would  accomplish  a 
legal  wrong.    Caraon  City  8av,  Bank  ▼.  Canon  City  Elevator  Co.,  454. 
4i  Btook  Sobscription — Liabzlitt  op  Prohotkbom  Pbomiss  to  Refund 
Subscription.  —  When  one  is  induced  to  subscribe  for  stock  in  a  rail* 
way  corporation  by  the  promise  of  one  of  its  promoters  that  if  the  rail* 
road  is  not  finished  within  a  certain  time  the  subscription  shall  be  re* 
tnmed  by  the  corporation,  or  in  default  thereof,  by  the  promisor,  snob 
promise  constitutes  a  contract  of  suretyship,  and  the  consideration  thero> 
for  is  the  subscription  by  the  promisee  to  the  stock  of  the  corporation. 
AWion  V.  Wood,  726. 
ib  Oorporatjon  cannot  Discriminate  between  Bona  Fide  Purchasebs 
OIF  m  Stock.  — In  the  absence  of  any  discretionary  power  expressly  re- 
■erred,  a  oorporation  or  company  whose  stock  is  for  sale  in  the  open 
market  has  no  right  to  so  discriminate  between  bona  fide  purchasers 
thereof  as  to  deny  to  some  of  them  the  right  to  make  their  title  effectual 
for  recognition  by  the  company  in  the  manner  provided  by  it  for  thai 
purpose,  while  allowing  it  to  others.     The  right  to  perfect  the  transfer 
i^  in  such  case,  an  apparent  right  incident  to  the  purchase.     Rice  v. 
RodBtfeUer,  668. 
H  Trust  Certipioate,  Assignee  op,  may  Compel  Transfer  thereof  on 
Books  of  Trustees.  —  Where  the  stockholders  of  certain  corporations 
and  partnerships  and  certain  individuals  engaged  in  a  certain  enterprise 
oreate  a  trust  whoso  object  is  to  authorize  the  trustees  to  control  and 
manage  the  business,  trust  certificates  transferable  on  the  books  of  the 
trustees,  npon  surrender  of  the  certificates,  are  by  the  trustees  issue  I  to 
the  parties  to  the  agreement,  and  to  their  assignees,  who  are,  by  the 
Itrms  of  the  agreement,  the  beneficiaries  nnder  the  trusty  the  holder  of 
fioh  certificates  being  by  their  terms  subject  to  all  the  terms  of  the 
agreement,  and  of  the  by-laws  adopted  in  pursuance  thereof,  as  fully  as 
if  he  had  signed  the  same,  such  certificates  have  on  the  back  a  blank 
form  of  transfer,  by  the  terms  of  which  the  transferee  is  appointed  at* 
tomey,  with  authority  to  make  the  necessary  transfer  npon  the  books  of 
the  tmst,  and  such  certificates  are  for  sale  in  the  open  market,  a  person 
who  purchases  one  of  those  certificates  in  the  open  market^  taking  from 
tiis  person  to  whom  it  has  been  issued  an  assignment  thereof  in  a  dalj 
Imud  manner,  and  demands  ^at  a  transfer  bo  made  to  him  Vk  Ih6 


Mfk  Iia>BZ, 

WwVi,  Mid  a  new  eertMeals  itanad  io  kia,  offerlnc^  vpon  eooiplu 

with  his  dttnuuid,  to  tarrmider  ih«  old  certificate^  imj  in«intaiii  ma 
tioQ  to  compel  each  transfer  and  the  issuance  to  him  of  a  new  oertifieatab 
The  qaality  of  tranaferabiUtj  given  to  the  certificate  imports  the  right 
to  make  it  effectual  by  transfer  on  the  books.  Bitx  r.  Boek^dler^  658L 
7*  Rkiusal  to  Tbavsfksl  Trust  Cirtivicatb  to  AanoHxi  THSRxor  not 
JutrmiD  BT  HIS  H08TIUTT  to  Trust.  — In  an  action  by  an  assigDeo 
of  a  certificate  of  a  trust  to  compel  the  trustees  to  transfer  it  to  him  oa 
the  books  of  the  tmsti  where  the  answer  alleges  and  the  trial  ooort  finds 
that  the  plaintiff  was  a  competitor  and  rival  of  the  parties  to  the  trB94 
agreement,  and  had  been  engaged  in  transactions  and  proceedings  hostilo 
to  the  trust  and  to  them,  this  will  not  Justify  the  refosal  to  make  th* 
transfer;  and  where  it  is  not  shown  that  the  relief  songht  will  be  nnjoat 
or  prejudicial  to  the  legal  rights  of  the  defendant^  the  plaintin  moAy 
in  seeking  it  is  not  legitimately  a  snbjeot  of  eonsideratuni.   Mh$  t.  Jtotkt 

§m  AxTAioHiciirri  Oasurrs^  S|  Btzdrho^  11|  MiOHAinai*  Lan^  1-4| 
MvHiDirAii  OoRFORATiOKSi  NROuoRRai^  18^  SO;  PRoam 

oosia 

tm  ICAsnAMim;  Mobmaoh^  7. 

OO^TBNANCY. 

Bmpa  VtDR  Brovmrravorr  ov  Oo-ns  art's  Irthrrsiv  Bwsr  ok  —  Ths  Usn 
ki  fsTor  of  one  co-tenant  against  the  interest  of  another,  whlsli  in  the 
partition  of  lands  held  in  oommon  Is  sUowed  for  what  mmj  be  fonnd  dns 
on  an  aooonnting  between  them  touching  the  reoeiptsand  disbniseiasnts 
from  and  concerning  the  oommon  estate^  la  not  entitlod  to  priority  svss 
a  hmaJUt  purchaser  or  enoombranoer  of  tho  inteieet  sf  snn  sf  tlM  an* 
tenants  in  the  common  estate.    .Acme  w%  Pregfkm,  i88l 

See  Homrstsad;  pARnnoH;  PlAADnrg^  L 

Sss  Krw  Trial;  Truk  11-18L 

COUKTIB& 
Bss  Faw  PRRnongs,  %i,ti  Murzoifa&  Comfomixum^  S7«  Sfc 

OOURTS. 

h  OOiUTT,  PRINOtPLR  01^  ROT  SXTRRRRD  TO  ARROQATR  QmHSJm  BgOm  BT 

Wuioa  Ck>uRTB  ARR  GuniRa  -*  The  prinoiple  of  oomity  nnder  whM  n 
contract,  Toid  where  made^  will  not  be  anforoed  in  the  oonrts  of  enstfier 
states  even  though  by  the  laws  of  such  state  the  oontraos^  if  it  hsd  been 
made  there,  would  have  been  a  lawful  one,  is  never  so  axtanded  ss  to 
abrogate  the  settled  and  controlling  rules  by  which  the  courts  of  the 
state  whose  comiby  is  invoked  are  guided.  American  FrtekM  LoM  ef& 
Go,  V.  J^enon^  587. 
&  Judoxrmt  or  Circuit  Court  or  Uritrd  Statri,  Errsor  to  rr  Qitrn  to^ 
IH  Statr  Courts.  —  State  courts  must  give  the  same  force  and  effeet 
to  a  final  judgment  of  the  circuit  court  of  the  United  States  that  they 
give  to  the  judgments  of  the  courts  of  their  own  states  and  thii^  although 
had  the  action  been  brought  in  the  state  oourt^  no  judgment  could  havs 
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nooT«rad  llMrafai.    Oeeank  Steam  JTon  0k  ▼•  ClH^pMii  IV«ii»» 

▲cnAL;  Kuonoiva,  7;  IvsoLvuicrr,  1;  JusaMnrai^  7»  11|  Mdiimoai^ 
CkMoojunoiu^  S;  3^  is;  26;  TmuM4  Uflvax. 

CRIMB. 
'8m  Malicious  PnosiouTioir,  1,  % 

GRIMIN/Oi  LAW. 

MfJDMwm,  4,  6;  Falsi  PBvraNsis;  FoBantT;  LABonni 
PlUMiouTiOH,  4;  Perjubti  Rapi;  Wmwmm^  !• 

GROSS-BXAMINATION. 
8m  Tbial^  8;  Witni 


DAMAQBS. 

FBOffniB.  — in  an  aotioa  to  st^ovor  Cbb  Iko  bmsh  of  » 
ODotmoi  lor  fnmiahing  maohisery  and  npairing  a  onstoin  aod  nanii* 
iMl«riiig  ioQting-miUy  the  measora  of  damages  is  tho  fair  ronlal  valno 
«^  Umb  mill  dnriog  the  tima  the  owoar  is  dopiived  of  its  vso  aflar  tho 
oapisatioB  of  tbo  time  for  the  performaaoa  of  the  ooatnot;  but  proq^oet^ 
!■•  pooftts  of  soeh  mill  are  too  apeoalativo  to  bo  oonsidsrod  as  damagsfc 
HtiiMmm  M/g.  Oo.  r.  Pinch,  463. 

&   DtAMAOn  lOB  BbSAOH  09  COMTHAOT  TO  RVAIB  MXLU  — 1/ktm  aotlOB  t» 

rooovet  foe  the  breach  of  a  contraofc  to  fnraiah  maohinery  and  rapair  » 
io«riii0-mill,  tbo  owner  cannot  recover  for  grain  ground  and  poor  floor 
mumiftM^tnrod  to  test  the  mill  daring  the  time  when  ho  know  thai  11  waft 
Aot  in  oopditisa  to  do  good  work;  bnt  ho  maj  roooror  £or  his  tUns  lesl 
and  the  amount  paid  hia  employees  wbilo  lying  idle  by  reason  of  tbo 
breaoh  of  tbo  contract.    ffiOe/dneot^  Ufg,  Oo.  ▼.  PinnSkt  463. 

H  MiASDBn  ov,  lOB  CoNTXwtioy.  —If  there  is  a  wrongful  oonTorsion  of 
stock  by  a  pledgee,  the  proper  measure  of  damages  therefor  is  the  valno 
of  the  stock  «t  the  time  oi  the  oon/rorsion«.  wit|^  interest  thereon  from 
M0b.tMlKU.  but  the  inijr  majE»  in  their  discretion,  if  tboy  think  the  J|»* 
ijimool  tbo  CMS  roqnires  it,  giro  the  highest  valno  of  tile  stock  at  aa]f 
thvo  bsitween  tho  oonversion  and  the  triaL  Ttrrg  ▼•  Birmnqhsm  ISfa^ 
lank  a?. 

C  WmAT  Plautuv-was  Makiho  at  the  time  he  received  inlnrlss,  by  uliisb 
ho  was  disabled  for  a  oonsiderable  time,  may  be  proved  as  an  eloment  of 
Hie  dftuumea  be  sustained.    Alabama  etc,  B.  A  Co,  r,  Frmkrt  28w 

I.  IkPAiRifBiiT  09  Phtsioal  Fgnotions.  —  The  fact  that  plaintiff's  in* 
jliriss  WMO  of  such  a  character  as  to  render  child-bearing  perilous  t» 
hsr  life,  is  admisftible  in  an  action  for  compensation  for  personal  injuries, 
thongb  she  is  not  and  may  never  be  married.  It  is  to  be  assumed  that 
svery  physical  function  and  capacity  is  of  importance  in  tho  life  of  ovory 
man  and  woman,  and  that  occasion  will  arise  for  the  exercise  of  enoh  of 
them.     Alabama  etc  R,  /?.  Co,  V.  IJitl,  65. 

6.  DAifAOCs  FOB  Mvktal  Sxtftbruio  alone  cannot  be  recovered  in  any  oassw 

Clinpman  v.  Western  (Tnhn  TeL  Co.,  188. 

7.  MiASUBB  OF  Damaobs  FOB  FoLLUTiNQ  Strbam.  —  Iq  bu  sction  to  rsoovsr 

damages  to  a  farm,  caused  by  the  pollution  of  a  atream  mnning  through 
M^  it  is  snor  to  admit  evidence  of  the  difference  between  Iks  Talno  of 
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the  farm  with  the  stream  clear  and  tte  wtlmm  wiA  fh»  •Iresn  pdhlBL 
Bat  if  the  jury  is  instructed  not  to  find,  in  tokj  orent^  tlM  diffisnaee  k 
the  value  of  the  farm  with  an  nnpollated  and  »  polluted  stream  ea  i^ 
and  their  verdict  shows  that  they  must  hava  disragarded  tin  iBcooq^etoi 
evidence,  the  error  will  not  be  ground  for  reversal  Jfinin^ 
Ch.  V.  Smith,  546. 
€.  Bzvmflaut  damages  may  be  awarded,  though  tfaa  osioal  injorj 
was  nominal.     Alabama  eU*  R,  R.  Oo,  v.  SeUen,  17. 

f.   BXKMPLART  DaMAOBS  ARE  HOT  BkOOVSRABLB  lOB    1£bBS  KooLIQ] 

Mkkmond  etc  R.  J?.  Co,  v.  Vance,  41.    . 

to.  JuBT  Trial  —  Kxrhflart  Damagrs.  —  An  instruction  to  a  jury,  tlwk  1 
they  find  from  the  evidence  that  vindictive  damages  should  be  givoa,  they 
have  the  right  to  give  such  damages  as  the  evidence  aathoriaea,  uoi  b^ 
yond  the  amonnt  claimed  in  the  complaint^  is  a  oorreet  statement  of  lbs 
rale  for  the  guidanoe  of  juries  in  the  assessment  of  punitive  dam^Hi 
Alabama  etc  R,  R.  Co,  v.  Fratier,  28. 

II.  Nbougrivcr  —  Dorr  ov  Pkrsok  Injitrbd  to  Buplot  Phtsiciak. — A 
person  injured  by  the  negligence  of  another  is  not  unqualifiedly  boood 
to  engage  medical  aid  and  attendance  for  such  length  of  time  as  bis  io- 
juries  make  necossary;  but  if  a  man  of  ordinary  pmdonoe  would  boita 
engaged  such  aid  and  atteii dance  more  promptly  than  the  injured  party 
did,  his  deLiy  in  this  regard  may  be  taken  into  consideratioa,  and 
pensation  may  be  denied  for  damages  which  might  have  been  oo 
Vatto  V.  Unit^  States  Expreu  Co,,  741. 

4ee  AoTioiia,  1,  2;  CoNTKAcrs,  6;  Emihknt  DoacAiM;  iNjaNOTiORi^  2;  Jour 
Liability;  JuDaiiKNTa,  1;  Libbl,  7;  Master  and  Ssbtaot,  1-3| 
Municipal  Corpobatioss,  22,  25;  Nbgligbncb,  1,  8;  ^  11;  Pi 
AHD  Child.  2;  Railroads,  3,  9-17.  21,  28,32;  8hipfx9G; 
1,  2,  8^  9;  Trial»  4;  Watbr  CompanisSi  3|  Withbssi^  (L 

DEATH. 
See  SuBBTTSHiP,  IL 

DEBTOR  AND  CREDITOR. 

L  8innioo4Tiov,  Pbrson  Who  Adyanoib  Monrt  to  DncRAsaa  Lmn 
muLD  TO^  WHBN.  — Where  a  debtor,  by  frandnlent  represeatations,  i» 
daces  a  person  to  advance  money  to  pay  off  liens  on  the  debtor's  proper^ 
to  redeem  the  debtor's  property  from  execution  sale,  and  to  releaos  a 
judgment  of  his  own  against  the  debtor  which  was  a  lien  on  the  debtot^s 
property,  sach  person  will,  as  against  the  debtor,  be  subrogated  to  the 
rights  of  the  persons  whose  liens  his  money  discharged.  Backer  v.  Ppm^ 
231. 

X   F&AUDULKNT  CONVKTANCBS  —  PrKFKRRINQ   CrKDITORS  —  C09raSI03l  Of 

JuDQMBNT.  —  Oue  who  is  in  debt  to  different  persons  may  give  a  prefer- 
ence to  any  one  of  them,  by  confessing  a  judgment  in  his  favor.  The 
faet  of  the  other  indebtedness  weighs  nothing  against  the  validity  W 
such  preference.  Kitchen  v.  McClotkey,  811. 
flee  AsHiONMKKT  POR  BBNSprr  or  CnRDiTORfi;  Banks,  6, 14;  ComtraciSi  fib 
9;  Equity,  3;  Evidkscb,  3;  Exkootiov,  1,  2;  Fraudvlrnt  Cosvbt* 
AMORS,  9;  UoMcarKAD;  Insolvknot;  JuDOMBim»  2, 8, 8;  Judicial  Salb^ 
U  6;  LiOAor,  1;  Mortoaobs,  5,  10;  Mubioipai.  OoaraBATWMi^  M| 

FAMnVRRBKIPl    PLBDaSt    SURBTTBHIF^  ^  7* 
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DBCLARilTIOiraL 

DXED& 

JmmaQVhAwm  GomiD  sr  drATun— >Rboord  ab 

MMeiment  of  »  stotaie  earM  any  imgoUMritgr  m  IIm 
ft  daad  to  bod  witbiB  ilie  tUlo.  whioh  has 
anoihor  tUto^  the  rooord  of  raeh  deed,  made  prior  to  IIm 
tlM  ftatote^  k  alao  oared  aad  rendered  Taiid,  and  oMmt 
a  properly  oerlified  oopy  thereof,  ift  adnueaibla  in 
MUeheii,  106. 

8«o  Aoxhowlbdombiit;  Bvidutob,  10;  ViAVHb  1|  VftAUimuDn  Onrfxr- 

AMOH;  HUBBAHD  AMD  WiFB,  1;  MlSTASl^  ^  (^  MOKfaAU^  % 

XVO9 1;  RuLBOASi^  84;  BuaxnsBiF, 

DEFINinONa 

Appnrtenanoe.    Badger  Lumber  Co.  t.  Mariom  Water  Mwpp^  ilft  Ck^ 

Bill  of  lading.     Van  EUen  t.  New(<m,  630. 

Expert  witneesea.    ifcNally  t.  Colwell,  404, 

«'  Hangers."    ire^a%  v.  Cb/iM/i;  494. 

"In  a  pleasing  manner."    Alabama  eie.  B,  R*  OOk  w.  JVorfw^  M» 

"  Johnatown  flood."    Long  ▼.  Penruiflvamia  R.  R,  Oo*^  78i» 

Malice.     Lunqford  ▼.  Dietrich,  70. 

"  Obtained."    CbnMor  t.  /9ta<tf,  126. 

••  Palaoe  hone-oar."    Raihvad  t.  /Mm,  871. 

Parens  putriee,    LoateviOe  etc,  R'y  Oa.  ▼.  Blithe,  608. 

•'  Perils  of  the  riTer."    Cresceni  Ine.  Co.  t.  VieUmrg  eU.  AmM  Oi^ 

Probable  canae.    Lune/crd  r.  Dietridt,  70. 

Proximate  oanse.    Railroad  t.  iCe//y,  902. 

•'  R^way "  and  •'  railroads."    Rafferty  t.  Ctenil  TrocHtm  (h^ 

''Rnnning  at  large."    JuBenney,  Mayor,  626. 

<•  Then  and  there."    Connor  t.  Staie,  126. 

IHepsM.    A»«f  T.  JEiri^palridlv  486. 

DBLBGATION. 
Sit  MvniaiPAi.  OoBPomATioii%  8L 

DELIYBBT. 
8m  Viauduunt  CoiTTBTAiron^  Ml 

DEMAND. 
8m  BAiUfxira%  1|  RBUifiik 

DSMURRAOa 
SMBHimaa. 

DKMURREB. 
JvDominsi^  1S| 


DEPUTT. 
8MO»fiou%]i 


B^VLSB. 

I.  PBBnrnim.  — Trvbt  CmAnD  vt  Will  b  vor  Illboil  m  ft 

upon  alienation,  whan  a  Tested  interest  passes  U>  the  deviseeip  which  h» 
oan  sell  or  dispose  of  at  pleasure,  and  it  is  only  the  time  of  enJoyinaBt 
«f  tlie  promts  of  the  devise  whioh  is  postponed.  The  mere  fact  that  wa 
time  is  fixed  within  whioh  the  powjr  of  sale  mnst  be  ezeroisad  doaa  no* 
0f  itself  oreate  a  perpetotty,  as  it  mast  he  exercised  within  a  reasomafale 
timei  and  t^is  is  espeeially  so  when  it  is  competent,  nnder  the  troa^  for 
•H  paitiee  in  interest  to  unite  at  any  time  to  defeat  sneh  power,  aad  take 
Ihe^operty  disohttged  thereof/  Cooper*9  Atal«;  82a 

t,  Marriaqb,  GoKDiTiOMg  IN  RESTRAINT  Of. — There  is  a  dirtinctioo  ha- 
twcton  conditions  in  restraint  of  marriage  annexed  to  teatamentarjr  dia> 
positioBSte  and  restraints  on  marriage  contained  in  Uie  Tory  terma  of  tiie 
limitation  of  the  estate  given.     Mann  ▼.  /adbon,  858b 

IL  BIarriaqb,  RxaraAiNT  or  —  A  Dbvub  of  his  home  to  the  teatator^a 
daughter  for  her  natural  life,  nnless  she  shall  be  married.  In  whioh  oaaa 
her  life  estate  shall  cease,  if  the  apparent  purpose  of  the  will  appeaia  noi 
to  be  to  restrain  her  from  marriage,  but  merely  to  give  har  the  nae  «f  a 
house  until,  from  her  marriage,  she  will  probably  hare  a  homo 
provided  for  her,  is  not  against  public  policy,  and  on  the  maniaga  of 
^aaghte%  har  hU  estate  termiuatea.    Matm  t.  Jadtmrn^  356b 

DIRECTORS. 
See  Banks,  iO-15b 

BIRBCTORTi 
See  iSTATurn. 

DISCHARGB. 
Sea  SuBBTYSHiP,  ISi  * 

DISCRIMINATIOII. 

See  O0BFORATION%  4 

DISBAffli 
Sea  MAaraa  akd  Skbyasi;  C 

DtSQUALTFIOATiom. 

See  JuDon. 

Dooa 

Sea  Animau. 

DOMiriLB. 
See  CuRPOKATiOH%  !• 

DUE   PROCESS  OF  LAW. 
See  Mumuipai,  CoEroBATiOK%  14 
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DXJRSSa. 

So  Thrsatkit  One  with  a  ortminal  prosecnHon  or  a  (rfTfl  action  b  not  do* 
ir«i8,  when  he  is  believed  in  good  faith  t  be  liable  to  ittch  ndt  or  (roM* 
enUoo.     Tkam  v.  Pinkham,  335. 

Boo  NlOOTIABLB  IN8TRUM«1ITH^  lb 

BASEMENTS. 
See  Eailroads,  SSL 

EJECTMENT. 
BoaK«uxTT»  6;  Btidbhoi,  12,  18;  JuDOKonb  lH 

SLECmON. 
Sit  IVDommn,  2;  Lahdlord  and  Tnriai;  !• 

ELECTIONS. 

!•  SLionoira,  Powxr  or  Lioislatubb  to  PRiacaiBi  Manvrb  ov  Holdino. 
—  It  U  within  the  power  of  the  legislature  to  presoribe  the  manner  of 
holding  elections  and  the  mode  in  which  eleoton  shall  ezpross  theb 
ehoioe.    Parvhg  r.  Wimberg,  254. 

S.  BLBonoN  Held  at  TiifE  mot  Authorized  bt  Law»  Void.  — The  eleotion 
of  a  person  to  an  office  held  at  a  time  which  was  not  aathoriied  by  law 
is  roM.    Jttmdtff /M  v.  Staie,  208. 

1.  AusntauAN  BAixot,  Mode  ir  WmoR  It  vrar  be  Stamped.  ^  Aji  eleo- 
tor  voting  under  the  Australian  system  must  indicate  his  ohoicehy  ttamp- 
tng  one  of  the  squares  of  his  ballot;  he  cannot  stamp  his  ballot  elsewhere, 
and  leaTo  tlie  election  board  to  guess  at  his  intention.  Panring  r.  Wim* 
hefg,  2M. 

1.  Blectob  Mun  Vote  nr  Marhbb  Pbescbibed  bt  Law.  >— Where  the  law 
requires  on  elector,  in  voting,  to  express  his  ehoioe  by  stamping  certain 
designated  squares  on  the  ballot,  if  he  does  not  ohoose  to  indicate  his 
^ofce  in  the  manner  prescribed,  he  cannot  complain  if  his  ballot  la  nc% 
Oounted.    Paring  v.  Wimberg,  254. 

Il  Ballot  not  to  be  Kbjkctbd  bboait8B  Ihdobsed  bt  Clebk  nr  Wborq 
Place.  —  The  statute  requiring  the  clerks  of  election  to  indorse  their 
initials  upon  the  ballots  tl  mandatory,  but  the  requirement  that  the 
initials  shall  be  indorsed  iu  a  particular  place  ou  the  back  of  the  ballot 
it  directoi7  iheirely.  A.  ballot  indorsed  at  Un  improper  place  eannot 
therefore,  for  that  resison  only,  be  rejeetod.    Parving  v.  Wimberg,  S54. 

i.  BALLcm  Placed  Bt  Min*AKE  or  BLScnoE  OmcER  in  Wrong  Box  liosr 
Be  ComrrsD.-*-  A  ballot  cannot  be  rejected  in  making  the  eouufe  beoantt 
the  election  officers,  by  mistake,  have  placed  ifc  in  the  wrong  box.  Par- 
thg  t.  Wimberg,  254. 

y.  OoirtTRDcnoN  o»  Statute  Aoceptrd  bt  ELECnoN  OvrioERt  bot  Ignored 
BT  CotTRTB,  UNLESS  PalpaBlT  Wrono.  —  A  construction  of  an  election 
law  that  has  been  accepted  and  acted  upon  by  the  officers  whose  du^ 
it  is  to  administer  the  law  will  not  be  ignored  by  the  courts,  unlett  H 
it  palpably  wrong.     Pmrving  v.  Wimberg,  254» 

8>  Mere  iBftBODLABrms  or  BLR<ynoN  OmcsRs  do  bot  Vitiate  BLBomiB, 
<^Mttt  isNgularititt  to  the  part  BitltotioB  offitti%  tr  tbtir  oateilHi  to 
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dbesTTv  loiiM  merely  ^reoiory  proTisloii  of  Hm  Uw^  A>  mI  tWiAe  Ihi 
eleotioii.    ParwUig  t*  ir  Jmmi^  864* 

8m  liojrioiPAii  GoRFomATXoirak  S7»  S8;  OFnosM^  %  S|  SMxirTH^  & 

XLHCnaO-UGHT  00MPAHDE8L 
See  Mbohawiob*  LiKNa»  9^  4^ 

BMBVZZLBMBNT. 
Set  NsaonABLB  lHSTBnMBin%  t. 

£M1NBNT  DOMAIN. 

OmnxBRi ATioN  ov  Land  ov  Minor  rot  NsoiaaART  wmm  ChrABnua  la* 
OoMPANT  Agrxi. — A  etatate  proTiding  thet  the  gaerdianof  eny  iafu^ 
won  compoB,  or  insane  person  may  agree  with  a  railroad  company  apoa 
the  damages  to  be  paid  for  land  of  his  ward  taken  by  it^  or  release  his 
ward's  elaim  for  damages,  dispenses  with  the  neceoeity  lor  the  oosdeah 
nation  of  the  land  in  cases  where  the  gnardiaa  and  Ite  oompany  csi 
agree.    LtmUMe  tie.  R'y  Co.  ▼.  Blyike,  599. 

ENTIRETY. 
See  Insuranox,  1« 

EQUITY. 

].  Equnr  Assuwa  JuRisnicrioN  whbri  Bkmbdt  at  Law  IirADiQVAnL  — 
When  the  remedy  at  law  ia  inadequate,  equity  will  assame  joriedietisni 
McAfee  v.  Eeynokh,  194. 

IL  Void  Ck)RTitAOT,  EQariABLB  Reust  against,  Drnisd,  uhubb  Ookflaiv* 
ART  SuBMirs  TO  DO  Equitt. —  Although  a  contract  is  void  under  the  lavs 
of  this  state,  so  that  no  action  can  be  maintained  for  its  breach,  a  cenrl 
of  equity  will  not  relieve  against  it,  ualoaa  the  complainant  will  snboul 
to  do  equity,  regardless  of  the  terms  or  of  the  invalidity  of  the  oontraek 
American  Freehold  Land  etc  Co,  v.  Jefferson,  687. 

H  Rblisf  against  Usurious  Ck)RTRAOT  —  Ck)NDiTioR  ufor  Which  Obantbs 
IR  Equttt.  —  Courts  of  equity  in  this  state,  when  applied  to  by  a  debtor 
who  seeks  relief  against  a  usurious  contract  governed  by  the  laws  si 
another  state,  will  require  the  complainant  to  do  equity  by  refnnding  er 
tendering  with  his  bill  the  principal  of  the  debt,  with  legal  intersst 
American  Freehold  Land  etc,  Co.  r.  J^ereon,  587. 

4i  liiRR  or  JuDOMENT  Paid  ofv  Kspt  Alivr  bt  Equitt  whbr. — When 
the  purchaser  of  land  pays  off  a  judgment  for  which  he  is  not  liable 
with  the  manifest  intention  to  keep  the  lien  thereof  alive,  equity  will 
preserve  it  for  his  protection  and  use  for  equitable  porposea.  Bom  v. 
Morgan,  237. 

fti  Jurisdiction  to  Compbl  SATisFAonoH  ov  MoRTQAom.  — In  an  action  of 
equitable  ejectment,  the  common-law  side  of  the  court  has  no  jurisdic- 
tion to  compel  the  defendant  therein  to  satisfy  a  mortgage  for  which  he 
has  received  credit.  The  only  remedy  is  by  bill  in  equi^.  Oermaih 
American  Title  etc  Co.  v.  Shalleroee,  751. 

■m  A8B0CIATI0N8,  3;  Barks,  1,  4;  Evidbrob,  18;  13;  Fbavd^  1;  Fbavink 

LBRT  GONVBTARCBS,    1;  JUDGMENTS,    13;  JUDICIAL  SaLBB,  5;   LiBRB,   if 

Mbbobb,  2;  Mistake  2;  8;  MoBiOAaBi^  7»  8|  PUUDOMi  %  Uk 
m  FnuroBMABci. 
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ERASURX* 
8m  BvRnTSHiPy  S^  (L 

BRROR. 
Anmu4  'Damaqm^  7;  Jin>oicsinn»  2, 11,  12;  Mibtaki^  1;  NsGLioBsca^ 
%  10;  Hbw  Trui4  PuuDivOt  8;  Railboam^  7»  i^  Ksal  Propjcbtt,. 

ESTATES. 
8m  DmyjsMf  %  8;  Feaudolbnt  Comvetanoss,  S. 

ESTOPPEL, 
ov  THi  Past  ov  Tax-patbbs  ot  a  Mvkioipalitt  in  objeoiiiig  tm 
or  rensting  a  paUio  improvement^  or  the  iasning  of  municipal  boncU  ift 
•id  of  a  railroad  oorporation,  may  Mtop  them  from  afterwards  denyin|^ 
liability  for  each  improrement^  if  daring  their  Inaction  a  eootraotor  or 
other  perMn  has  incurred  liabilities  or  made  ezpenditares  in  good  faith» 
€r  the  bonds  ha?e  paased  into  the  hands  of  banajide  purchasers.  Hutch' 
kuom  €ie,  S.  JL  C<K  r*  Oommiadomen,  873. 

Aasiior^  1|  CoRPomAnoRs,  %  8;  MiTHiaiPAL  OoBPORATioin^  16,  27;, 

Railboads,  27;  SuRsmKiFy  L  « 

EVIDENO& 
!•  JuoiaiAL  KoTioi  ov  What  ELioraiorrr  u.  —  Tha  courts  take  jadicialT 

notiM  of  electricity  and  of  its  nature^  but  not  of  the  Tarious  methods  of 

generating,  transmitting,  or  using  it.     Otxnqfordniile  r.  Braden,  214. 
S.  Statdtm  ov  Butib  Statb.  —  Ooarts  do  not  take  judicial  notice  of  tha 

statutes  of  another  state.    They  can  be  proved  only  by  producing  thenv 

or  a  oertifled  copy  thereof^  in  evidence.    Summer  v.  MUehM^  108. 
8L  Dbolaratiohb  and  Admisbiors  ov  an  Aobrt  as  to  past  transactions  d» 

not  bind  his  principal,  and  are  not  admissible  as  evidence  against  him. 

Terry  v.  Birmingkam  NaL  Bank,  87. 
4»  CoNVBSSiONa  ABB  ROT  Admissiblb  IN  BviDBNOB  lu  Criminal  oases,  when. 

there  is  any  reasonable  ground  to  believe  that  they  were  induced  by. 

hope  or  fear.     Oreen  v.  State^  167. 

Ik  OONFBSSION  AS  EVIDBNOB,  WHBN  MOT  AOML^iSlBLB.  —  A  COufession  of  CrimS,^ 

made  by  a  prisoner  accused,  to  a  sheriff  and  a  third  person,  who  is  pecuni-^ 
arily  interested  in  his  conviction,  and  which  is  induced  by  a  remark, 
nude  by  such  third  person  to  the  prisoner,  that  **  if  you  know  anything. 
It  may  be  best  for  yon  to  tell  it,"  is  not  admissible  in  evidence,  and  if. 
admitted,  should,  on  the  inducement  appearing  duriug  the  course  of  the 
trial,  be  withdrawn  and  excluded  from  the  jury.     Oreen  v.  Statet  167. 

C  Bailboad  Cobpobatiors  —  AooiDBMT.  — [The  testimony  of  a  witness,  that- 
to  the  best  of  his  judgment  the  rail  broken  was  on  a  rotten  cross-tie, 
but  that  he  would  not  be  positive,  is  admissible,  because  it  is  merely  a 
statement  of  a  fact  according  to  the  best  of  his  recollection.     Alabama 
etc  R.  B.  Co,  V.  IfUl,  65. 

f.  Plaintiff  may  be  permitted  to  state  that  he  was  insisting  "  in  a  pleas*- 
iug  manner  **  that  he  be  allowed  to  continue  his  journey,  when  an  as- 
sault and  battery  upon  him  by  a  brakeman  is  attempted  to  be  palUated 
sr  justified  on  the  ground  that  an  attack  by  the  plaintiff  on  tha 
■nn  WM  apprehended  by  the  latter  whan  he  made  sush 
hamaete.-B,  R.  Ox  t.  Fraaiert  Sa 
Am.  9i.  Rsp.,  TOL  XXX— M 


«46  IirDKX. 

4  Iv  AH  Aonov  TO  Riootxb  t&a,  PAMdHAt  Ihjuriss,  in  wbidi  ths  fed 
ftod  eztont  of  the  injiiriai  raffered  hf  pUihtiff  are  in  israe^  it  ia  pn^er 
to  admit  OTidenca  that  plaintiff  always  had  good  health  np  to  the  Ham 
of  the  alleged  injury,  that  her  physical  organs  had  performed  tiwv 
functions  naturally  and  regularly,  that  afterwards  she  soffsred  greet 
pain,  could  not  sleep  without  opiates^  nor  walk  any  disUmee^  «nd  tliat 
her  physical  organs  acted  irregularly.  Ahbanui  etc.  &  12.  C^u  ▼.  BUI^ 
6& 

%  FiRiB  nr  Mill — Ltabiutt.  — In  an  action  to  recover  for  damages  to 
surrounding  property,  caused  by  accidental  fire  in  a  saw- mill,  ovidenoe 
that  one  of  the  "hangers"  in  the  boiler-room  of  such  mill  was  charred 
1^  fire  several  years  previotttly  is  Irrelevant,  and  inadmissible  to  show 
negligence  in  the  matter  under  oonsideration.  MeltoUy  t,  Ooiwett 
494. 

Jd.  Copy  ov  RsooAd  mr  DJtftb^OMjHcrtoir,  iTHtH  WAittDw^If  liie  in- 
troduetian  of  ft  tortiflM  wpf  of  thO  record  of  it  deed  in  efidenea  hi 
not  objected  to  oh  th4  ground  thftt  it  hs4  hot  beon  shown  that  the 
teigidal  it  iltti  Wtthitt  th«  fttt4tody  ^  dohtiftfl  ti  tho  pkHf  offering  tiie 
copy,  such  objection  will  to  dMtiWd  to  httve  bcM  Wlutbd.  Sumhier  ▼. 
JfiMM^lM. 

11.  Boom  ov  A  PbiVatI  ODBPORfttidit  aro  not  Miihissible  as  original  evi- 
dence against  third  persons  ef  facts  therein  stated,  when  the  person  who 
made  the  entries  in  sueh  bOoM  it  iXivk,  and  may  be^  but  is  not^  called 
«pon  to  testtfy  ed&Oeming  the  fMto  d4tmM  lliereim  SWrf  t.  iNniiMf- 
ten  Nat  Bank,  87v. 

tt  BbOKi  ot  A  SitNX  BsoHAtroB  ILTS  «ot  admiasible  against  A  pledgor  for 
the  purpose  of  shewing  thiit  eOrtain  stoelss  Were  solA  as  direoted  by  i 
power  of  attorney  eteented  by  him*  tfte  dato  ef  the  saldi  and  the  priot 
rtollai^  if  the  seeretorf  who  ke^t  such  books  is  still  lif  ing^  and  might 
fcii^  bat  il  not^  eUled  to  testify  regarding  th^  transaction,  Aongh  ths 
Stock  exchange  was  by  the  power  of  attorney  constituted  aii  agent  of  the 
pledgor  for  the  purpose  of  making  tho  sale.     ffVrry  t.  Okmin§kanii  Mat. 

ML  9tnknktstn  ir  E^uivabls  B/idrMniT—  BviDtiroB  as  to  MAfrnim  Im- 
•ATKD.  —  On  the  trial  of  a  bill  in  equity  to  compel  the  satiafaetiott  of  a 
miBrtgAge  end  judgment  and  the  extinguishment  of  ground-rent,  ei* 
trinsio  evidence  it  admissible  to  prove  that  in  a  prior  action  of  equitable 
Ojectment  between  the  sam4  parties  the  defendant  was  given  credit  for 
tuck  mortgage,  judgment^  and  groUnd-rent^  if  the  judgment  therein  b 
■0  general  as  not  to  ahdw  what  pNrticnlar  matters  were  litigated.  Ser- 
mon-jlm^con  TiOe  ciOL  Cbb  V.  ehaUertm^  751. 

14.  JuDoivvHT  —  BtidsnoI  TO  Show  What  was  LmoATlD. — When  the 
record  of  a  judgment  in  equitaUe  ejectment  is  generAl,  extrinsio  evl- 
denee  is  admissible  to  prove  what  pArtieular  matters  wfto  litigated. 
Qtrnum-AmeriiMn  TiOB  etc  Co,  y.  BhcMcnmt  76L 

AanoKH,  1;  AoKNoWLSDOMSfrr,  9-4^  16;  Afpbal»  1,  S-5;  Sills  or  Lad* 
nro,  1|  Oarribbs,  8;  Dakaors,  7,  10;  Dbbm;  FraudulBnt  Convbt* 

AKOBS;  IHSURANOB,   7;  JODOtt^NT^    1;  LaROBNT,    1;  liALIOIOUS  PROSB- 

OOTTOlr,  7,  8,  15-17;  Mastbb  and  SbrtaNt,  S;  Mistakb,  4,  6;  Nbo- 
tMiutaa,  1,  S,  8,  9;  Pbrjubt;  Railroads,  7-10^  13»  91^  82;  41,  48; 
Aa^b,  1,  d;  Salbs,  2;  StononoR,  2}  TuMmAFB^  8|  Teiai^  2-4,  %  10; 
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KXAMIKATIOH. 
866  Tbial»  li. 

EXECUTION. 

BxKMFnoHfl.  ^  DoTT  OF  OmosE  Lkvtimo  upov  Gk>OM»  any  portioa  of 

"whioh  is  6Z6mpt  by  law,  U  to  have  an  iayentory  and  appraiaal  made*  and 

^o  permit  the  debtor  to  select^  or,  upon  hU  neglect,  to  aelect  for  him, 

property  to  the  amount  allowed  by  law.     Failing  in  this  duty,  the  officer 

ie  liable  to  an  action.     HuUMnatm  r.  WhUmore^  431. 

k  SxupnoN  69  GiuiN  FOB  Suppom.  —  Under  a  statute  exempting  from 

•zecntioB  grain,  meat,  vegetables,  groceries,  and  other  provisions  on 

band  necessary  for  the  support  of  the  debtor  and  his  family  for  one  year, 

1m  ia  entitled  only  to  the  grain  necessary  for  food  of  himself  and  family 

for  tbail  time^  and  is  not  entitled  to  hold  as  exempt  an  amount  of  grain 

•nAeieBti  in  the  absenoe  of  other  property,  to  support  him  and  them  for 

*  ^•tev     Owrpe  r.  HwUer^  826. 

H  Mkxmrtnn  of  Farm  Toolb,  Who  hot  Biit]tlu>  to.  —  A  statute  of  ex* 

einption  is  6onstnt6d  with  reference  to  the  situation  and  vocation  of  the 

owners  of  property,  and  therefore  a  statnte  exempting  from  execution 

oerlain  implements  of  agrieultnre  will  not  entitle  a  merchant,  part  of 

whew  stook  in  trade  oonsists  of  such  implementib  to  hold  them,  or  any 

Of  them,  as  exempt  from  exoeution.    FUu  v.  SUvtnM^  833. 

4»  BzumoHB  —  Farmbbs.  ~  Under  a  statute  exempting  from  sale  on  exe- 

cntion  the  '*  tools^  implements,  materialsi  stock,  apparatus,  team,  vehtoisb 

Iwnes^  harness^  or  other  things  to  enable  any  person  to  carry  on  the 

ftofeadte,  trade,  oeonpationk  or  business  in  which  he  is  wholly  or  priaoi* 

pidly  engaged^  not  exceeding  in  value  |260,"  a  yearling  steer,  a  heifer, 

taVO  spring  cBlvesi  and  a  quantity  of  hayi  oatsb  oom,  clover-seed,  and 

•ttnstaU  belonging  to  a  farmer,  are  exempt  to  the  statutory  anuMat 

torn  levy  on  exoonfioii  against  hiiA.    HtUeMiuon  y.  Whitmortp  48L 

8M  OwiiMAPWi  t|  Dsiifos  MVD  CsiDtTOBi  TtULVbuhwm  ComniTAiraH^  t| 
IMteBUfqr  l^t  MMuirioi'  IomHib,  U  Rbpuivw;  Tw>Faa»  % 

BXEOUTORS  AND  ADMINISTBATORa 
8i6  Lmaot,  it  lto*roioifl^  8^  S-IO;  StrkgA'miUF,  11. 

EXEMPTION. 
Its  OovnAon^  9;  Exioution;  Hombctba]);  Tbotbb,  IL 

EXPERTS. 
860  WrrNBsstt,  8-7. 

EXPBESa-MESSENGEBa 
866  llAtna  AHD  SxBVANT,  6}  Railboaim^  28i 

EXPULSION. 
See  Railboaos,  18. 

FALSE  PRETENSES. 

L  dma  Of,  whbbb  Oonsiwmatbix —  The  receipt  or  obtaining  eff  moasy  it 

property  obtained  under  false  pretenses  is  the  oonsummatiMi  off  thO 
tl  sai  If  IIm  false  pretenses  are  made  in  one  jurisdiotion,  bat  Hm 


M8  Indbl 

yroperty  ii  obtained  fai  Another,  tiio  firooeentliM 
the  latter  jnriadietion.     Comwr  t.  SiaU^  128. 

&  Iin>icniurr  wan  Allioe  whbrb  PnopsBTT  was  OvrAnmiu  —  Am. 
indictment  for  obtaining  money  by  meana  of  falae  protenaea  v^ilA  al- 
kgea  that  rach  pretenaea  were  made  in  a  oertain  oonn^,  bnt  iaOa  ta 
atate  where  the  money  waa  obtained,  k  Inwiffioiwil  Oomtmr  ▼•  AMUw 
120L 

&  IvDioniBiiT  nun  Alliob  that  Pxotbrtt  was  QBTAnrsDL  —  Am  w- 
dietment  for  obtaining  money  nnder  falae  pretenaei^  alleging  thai  tha 
pemn  defranded,  or  his  agent,  waa,  by  reason  of  and  in  reliaBea  npon 
the  alleged  false  pretensea,  indnoed  to  part  with,  and  did  part  with,  hia 
ownership  in  snob  money,  is  inanffioient^  aa  not  alleging  thai  the  money 
was  "  obtained  "  by  or  tiirongh  snch  pretenasa.    Qonnor  t.  Siaie^  I2IL 

4i  Ah  Ikdictmbnt  fob  OBTAumio  Mohxt  by  means  of  false  pretenae^  al- 
leged to  have  been  made  in  a  oertain  oonnty,  bnt  failing  to  allege  where 
the  money  was  obtained,  and  stating^  in  another  oonnt,  that  the  party 
defranded,  "then  and  there,"  relying  npon  snob  pretenses,  and  believ- 
ing in  their  troth,  was  *'  then  and  there  "  indnoed  to  part  with,  and  did 
part  with,  his  ownership  in  snob  money,  ia  insnffioient  for  not  alleging 
where  the  money  was  obtained,  or  that  it  was  obtained  in  tlia  jnriadie- 
tion where  such  pretenses  were  made.    Comior  t.  8iaU^  120. 

%>  Ah  Indiotwcmt  fob  Obtaining  Mohbt  by  meana  of  fUse  pretanass^  nU 
l^ed  to  haye  been  made  in  one  or  two  plaoes,  followed  by  the  naa  of  t^ 
phrase  "then  and  there "  in  charging  the  obtaining  of  the  money,  is  in- 
snfficient  and  uncertain  as  to  the  jurisdictional  locality  where  the  money 
was  obtained  and  the  orime  oommitted.    Cbmior  r.  Staie^  126. 

%,  Imsufticisnt  iNDionuNT  NOT  OuRKD  BT  Statutb.  —  An  indioiment  for 
obtaining  money  by  false  pretenses,  which  is  nncertain  and  insnffieieDt 
for  not  alleging  where  the  money  was  obtained,  or  that  it  waa  obtsinod 
in  the  county  where  the  pretenses  were  made,  ia  not  onrad  hj  a  atatnte 
providing  that  in  all  cases  where  an  indictable  offenae  ia  pegpatiaied 
within  the  state,  and  the  same  shall  oommenoe  in  one  ooonty  and 
minate  in  another,  the  peraon  offending  shall  ha  liabla  to 
aither  oonnty.    OomtMr  t.  SiaU^  126. 

7AL8B  REPRB8ENTATI0K8. 
8aa  Fbauih  1|  MoBTOAOia^  1;  Nonoi^  %  SuBBniMiry  !• 

FBE& 
8aa  OoMTBA0i%  ML 

FELONY. 
8aa  Mauoioub  PBoaiooTioiV  L 

FENCES. 
8aa  Rbal  Propbbtt^  & 

FIGHTINO. 
8ae  AorioM%  L 

FIRES. 

BfiUBwcB,  t|  Kbouoknob,  1-3;  Raileoam,  6}  BaiB 
WABBWMnuMBBi  Watbb  Oomtahxi^  S|  Wl 
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FIXTURES. 

CSteHDmovAL  Satjl.  —  When  a  portable  law-mill  if  told  to  Hm  own«r  of  aa 
oadiTided  interest  in  a  farm,  with  permission  to  the  Tendee  to  take  and 
nae  the  mill  thereon  and  in  adjacent  townships,  the  vendor  retaining 
ihm  title  and  right  of  ponowion  nntil  the  mill  is  folly  paid  for,  and  the 
▼•ndee,  after  making  part  payment,  sets  up  the  mill  on  his  farm,  bricking 
in  and  arching  np  the  boiler,  setting  the  engine  in  brick-work  and  bolting 
it  thereto,  roofing  the  engine  and  boiler,  bat  leaving  the  mill  and  car- 
nage onoovered,  they  do  not  thereby  become  fiztoret  so  as  to  pass  aa 
■noh  to  a  snbaequent  pnrchaser  of  the  farm.  After  a  refnsal  to  pay  the 
vamainder  of  the  pnrohase  price,  he  is  liable  in  trover  for  the  miU. 
Ltm9tiig  Iron  He.  Worh  v.  fTa/ifcer,  48$. 

FORBCLOSURB. 
.  Set  MosraAon,  8,  5,  7»  8L 

FORFEITURB. 
See  Ck^HTRAOxay  7|  liiarsB  akd  Sbeyast,  1^  & 

FOROEBT. 

ImnonuQiT,  What  mm  Allioi.  —  An  indictment  for  uttering^  pnblishfaig^ 
and  passing  a  false,  forged,  and  counterfeit  order,  for  money,  whioh  falls 
to  allege  any  person,  firm,  corporation,  or  company  to  or  upon  whmn 
aach  order  was  ottered  or  passed,  and  fails  to  ezonse  this  omission  witk 
any  statement  that  the  person  to  or  upon  whom  it  waa  ottered  or  paaaad 
waa  to  the  jurors  unknown,  ia  fatally  defective.  ^ooeiMNi  y.  Statt^  Mb 
Sea  Nbgotiablb  iMtmuumsn,  ^  S. 

FRANCHISES. 
See  MaoRARiai'  Lima,  2,  4;  RAiLBOAn,  4A^  45^  47* 

FRAUD. 

1.  KaaiiiOKinr  Omibbiov  fo  Rsad  Daai>  beiohb  Sioiruio  It  hot  Bar  to 
BquiTABLH  Ranav  whbii.— Where  an  aunt,  in  whose  affection  and 
care  for  their  welfare  her  nephews  and  niece  confide,  and  her  attorney, 
whom  they  know  and  respect,  present  to  them  for  ezecation  a  deed  of 
land,  falsely  repreaenting  to  them  that  it  ia  an  instrument  simply  em- 
powering her  to  collect  the  rents,  when  in  fact  it  ia  a  deed  of  bargain 
and  sale  conveying  the  land  to  her,  and  they,  relying  upon  such  repre- 
sentations, execute  the  deed  without  reading  it,  their  omission  to  read 
the  deed  before  signing  it  will  not  defeat  their  right  to  equitable  relief, 
and  to  have  the  deed  set  aside.  The  law  does  not^  in  such  a  case,  im« 
pate  inezcusable  negligence  to  an  omission  of  vigilance  and  care  which 
is  procured  by  the  fraud  of  the  wrong-doer.    SmUh  v.  Smithp  617. 

Si  NiooTiABLH  Instbumbnts.  — KoTiOH  ow  Fbaud  in  the  origin  of  a  negotia* 
ble  instrument  is  not  inferable  from  negligence  on  the  part  of  the  holder^ 
nor  because  facts  existed  which  ought  to  have  put  him,  aa  a  prudent 
man,  on  his  g^ard.    Brechenridge  v.  Letois,  353. 

%  Tauaii}  —  Claim  of  TRaaru  —  Burdhn  or  Proov.  —  When  a  claim  ia 
sought  to  be  established  by  one  holding  a  fiduciary  relation  to  another^ 
— aa  attorney  and  client,  — against  the  person  or  estate  whioh  ha  It 
to  pcotaa\  the  burden  of  establishing  the  olain^  both  ■■  to  ila 
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hinMm  aad  oonsideration,  it  upon  him  ia  wiioni  Um  eonfl^ 
repoMcL     He  muBt  show  fally  Mid  elearly  that  the  truMaetioa 
free  and  intolUgent  «et  of  hia  principal,  fully  explainad  to 
irrespective  of  any  admixture  of  deceit^  imposition,  oti 
other  positive  fraud.    Darlington's  SskUe^  776. 

4  Trusxs  Arisihq  onr  of  Confidxhtial  BsLAnoais  are  not 

any  specific  asaooiation  of  the  parties  to  them.    They  extend  to  and 
hraoe  partners  and  copartners,  principal  and  agents  master  aod 
physician  and  patient,  as  well  as  trustee  and  ceaUu  que  Imsi;  gmmiSam 
mid  ward,  parent  and  ehild,  and  hnsbaad  and  wife.     ZXirfiajCcma'a 
77«. 

■m  Bakxi,  10,  IS;  OAaanna,  6;  OoNTRAora,  4;  Labokht,  S; 

AMD  DiVOROl;  MSRaiB,  2;  If  OKIOIPAL  C0BFORATIOlf%  S;  V< 


FRAUDULENT  C0NVBYAN08S. 

•  « * 

L  VaAumrLKKT  Tbansfke  of  Bncukbbbed  Pbopbbtt,  Gbbditobi 
TO  Reoovkb  only  Valuk  Of  InTBBnr  TaANsvBBRBD.  —  When 
property  pledged  to  secure  the  payipent  of  a  valid  daht  |p  feaadaleaUy 
transferred  by  the  owner,  his  creditors  are  not^  npoa  the  nettiag  aadt 
of  the  transfer,  entitled  to  f eoover  from  the  fraudulent  traaafetae  tht 
fall  value  of  the  property,  but  only  its  value  ^ter  dedno^ng  the  aiaaaBl 
of  the  debt.  And  however  soandalona  the  fraud  may  be^  a  ooart  ol 
equity  cannot,  byway  of  punishment  for  his  participation  in  the  fraad^ 
award  judgment  against  him  for  a  sum  exceeding  that  value.  ffmmSbm 
IfaL  Bank  v.  HahUad,  693. 

IL  Orbditors  not  Limited  to  Priob  Rbobivbd  bt  Fbaudulbxt  TkAis* 
FBBBB  wuBN.  —  Where  property  fraudulently  transferred  ia  add  by  tia 
fraudulent  transferee  for  less  than  its  valuer  the  ereditors  of  the  tmsi 
ferrer  are  not  limited  in  their  recovery  to  the  amount  reoeived  for  tht 
property,  but  may  recover  its  full  value  at  the  time  of  the 
HamitUm  iM.  Bank  v.  HaltUad,  683. 

S.  FbAODOLBNT  CiOMVBTANOB,  DbBTOB  PrOCITBING,  TO  BB  MaDB  TO  Ab< 

ACQUIRBS  No  EsTATB  THKRBBT.  — A  debtor  who,  being  financially  ea- 
Vapr^aa^d,  purchaaea  land,  and,  for  the  purpose  of  hindering  and  dsly 
^  hii  oreditiPfSt  tal^es  the  deed  ia  the  name  of  another  p«M^  haa  ne 
Iflgf^  estate  ia  the  property  so  conveyed  wfaioh  oan  be  leaohed  Vy  «i»i 
Ration,  or  whioh,  on  hia  death,  wilt  descend  to  hia  heirt;  and  i(  aftsr 
i^  death  of  such  debtor,  the  person  to  whom  the  oonvoyaaee  was  malt 
fipnveya  the  limd  to  a  third  person,  without  eoaaideratioB,  axoeptaa  onl 
fgreamaat  th^t  in  eaae  any  of  the  heirs  of  the  deos^sed  ahoald  t«a  ap 
ia  distress,  he  will  help  them  to  the  extent  of  one  or  two  handled  dol> 
lars,  such  thiyd  person  is  not  liable  to  the  heirs  of  said  daeeasod  la  aa 
fption  brought  against  him  by  them  for  an  accounting,  and  to  ese^ 
him  to  pay  to  them  the  value  of  the  land,  less  the  anow  paid  by  him  Cor 
taxes  and  improvements.     RdberUcm  v.  Sajfn,  027. 
4.  BNFORCBMKaiT  ov.  —  When  a  conveyance  is  executed  to  defiaad  srsdi* 
tors,  and  is  without  consideration  as  between  the  parties  tiM  law  will 
not  aid  either  of  them,  but  will  leave  them  where  they  have  put  then* 
aelves,  without  relief.    If  the  contract  or  oonveyance  is  execntsiy,  it 
will  i)ot  be  enforced,  and  if  executed,  it  will  not  be  relieved  agamsi    B 
tl  has  been  performed  in  part,  it  will  be  given  effioot  so  far  aa  csaeatid, 
9md.  held  Yoid  so  far  aa  it  remaina  unexecuted.     WiUkmt  ▼•  OUt,  iA 
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.  1Sju.b — Changs  ov  Possession. — When  there  is  not  raeh  a  oliange  of 
powession  ms  will  remoTo  the  preramptlon  that  the  sale  is  fraudalent^  itia 
still  open  to  the  purchaser  to  show  that  the  sale  was  made  ia  good  faith». 
and  without  any  intent  to  defraud  creditors.     Hopkina  v.  Biahop,  480. 

L.  Saub — Tkmforabt  Change  of  Possession  —  Burdkn  or  Paoor.  —  When « 
a  son  sells  a  stock  of  goods  to  his  father,  notifyiug  his  clerk  and  creditors^ 
of  the  sale,  and  delivering  the  key  of  the  store  to  the  purchaser,  there  is  • 
In  law  a  sufficient  immediate  delivery;  but  if  the  purchaser,  who  is  not 
a  merchant^  does  not  remain  in  the  store,  and  retume  the  key  thereof  to- 
the  vendor  a  few  days  after  the  sale,  and  employs  him  to  sell  the  goods, 
■o  that,  so  far  as  outward  appearances  are  concerned,  the  son  is  running: 
the  basiness  after  the  sale  the  same  as  before,  there  is  not  snch  oontin* 

?ied  change  of  posseesion  as  will  remove  a  presumption  that  the  sale  is- 
randulent;  and  the  bnrden  of  proof  is  upon  the  purchaser  to  show  thai. 
it  was  bona  Jide  and  without  intent  to  defraud  creditors.     Hopkm$  r. 
^iiftcp,  480. 
7«    Balb — CoNTiNunT  OF  Chanob  ov  P08SBS8ION.  — When  a  father  purohsss» 
m  stock  of  goods  from  his  son,  the  purchaser  need  not  reoiain  in  the  stof^ 
and  personally  manage  the  business,  in  order  to  oonstitute  sneh  ehange* 
al  possessiofi  as  wiU  make  the  sale  valid  against  creditors  of  the  vei|dor« 
He  may  employ  an  agent  to  manage  the  business,  but  he  cannot  ^eei- 
his  Tisndop  as  such  agent,  unless  something  is  done  to  give  the  pnbUe  t^ 
understand  that  the  possession  of  the  ▼endor  is  the  posseesion  of  tfaa 
purchaser,  and  that  there  has  been  an  open,  visible,  and  substantial 
ahange  in  the  possession  of  the  goods.     Hopkin$  v.  Biahapt  480. 
flL  Sales  — Cbanob  of  PohsissioN  —  Bhtlotmsnt  of  Vendor. —WlieB  a 
aon  sells  bis  father  a  stock  of  goods,  and  delivers  the  key  of  th^  store  If 
him,  there  is  in  law  ^  sufficient  immediate  delivery,  and  if  the  purobaser 
afterwards  goes  into  the  store  and  assumes  the  management^  the  piste 
faot  that  he  employs  the  vendor  to  assist  him  in  the  business  or  its  man- 
sgemeat  will  not  militate  against  his  actual  and  continued  possession  of 
the  goods.    Hopkina  v.  Biahop,  ^. 
9l  Oonfission  ov  Judoiont  bt  Onb  Brothbr  in  favor  of  another,  for  a 
debt  justly  due,  does  not  raise  a  presumption  of  fraud  as  to  other  oredi- 
tors.    If  fraud  is  alleged  in  snch  case,  it  must  be  elearly  and  distinellj 
proved.    Trivial  oirenmstanoes  will  not  be  oonsidered  as  evideaso  of  ik, 
Bkkm  T.  MeOhak^,  811. 

See  Dbbtqb  and  Crbditor,  Sj  MoBiraAaBi^  4 

aARNISHMBNT. 
See  Attaghmbni; 

QRANXa 
Bee  Wateroourbbi^  IL 

GRAVES. 
Bee  AonoNS,  2;  PLSADiNa,  h 

GROUND-RENT. 
See  BviDKNCB,  12. 

GUARDIAN  AND  WAR1X 
Bee  Bmibbwt  DoMAnr;  Fbaud^  4;  Lboislaturb,  %  S;  llAn.iiosB%  tl 


-952  Index. 

HEIRS. 

SHIP,  11. 

HIGHWAT& 

iX  JJbm  ov  Strkkt  jor  Motimo  Housb  not  Ordutast  Usi.  — Tba  vm  «f  a 
street  for  the  purpose  of  moviag  a  house  is  act  aa  ordinary  and  owal, 
bat  aa  extraordinary  and  nonsaal,  ase.    WUlkmu  ▼.  CUiun^  iTjr  Opi,  2DI. 

"^  Iaabuitt  or  Township  fob  Dbfbct  Conookrino  with  ExTRAORDiSABr 
Oausk.  —  When,  from  extraordinary  oauaes,  for  the  existenoo  of  whkh 
township  officers  are  not  responsible,  and  of  which  they  oannoi  be  pr»- 
•nmed  to  hare  had  notice,  a  driver  loses  control  of  his  horaea,  and  they 
fifterward  oome  in  contact  with  a  defect  in  the  highway,  the  townehip 
is  not  liable  for  the  resultant  injory  or  damage.  Seha^tr  ▼.  Jathtm 
Township^  792. 

'3.  IdLABiLiTT  Of  TowNSUiP — KBauQKNOB. — Where  the  proziiiiate  oaaas 
of  an  injury  on  a  highway  is  the  fright  of  a  horse,  and  that  fright  ii 
not  oaused  by  any  defect  in  the  highway,  or  by  any  neglect  of  dnty  oa 
the  part  of  tiie  township  officers,  the  township  is  not  liable^  althoagh 
the  injury  is  caused  by  the  frightened  horse  running  into  »  dafoet  in  tlis 
highway.    Sehaeffer  w,  Jackton  Township,  792. 

^  LiABiLirr  OT  Township  iob  Kioliqbngr.  —  When  the  negligeDoe  of  a 
towanhip  in  allowing  a  highway  to  remain  out  of  repair  coneoia  with  sa 
extraordinary  outside  cause  in  producing  an  injury,  the  township  is  nsl 
liable,  but  the  concurrence  of  an  ordinary  on^de  cause  with  snoh  nsgli- 
genoe  will  not  so  relieve  it.    Scha^er  t.  Jadmm  TimmMp^  792. 

4u  To  Brndbb  Township  liable  for  injury  caused  by  dafeoti  in  a  paUis 
highway,  rach  defect  must  have  been  the  sole  offiotent  oanae  eif  the 
hijnry.    Sehaeffer  t.  Jackson  Township,  792. 

8m  BooHBABUfl^  1;  MvNioiPAL  GoRFOKATiON%  2S^  23;  Stbjdrb. 

HIRINO. 
See  Master  and  Sirtasi, 

HOMESTEAD. 

tm  HombrrBAB  ov  Tsnant  in  Common,  Co-tenant's  Oonvkht  rot  NMt» 
SART  TO  ExiSTRNOB  OV.  —  A  debtor  occupying  land  as  a  tenant  in  oommfli 
may  have  a  homestead  exemption  therein,  and,  as  against  orediton,  hii 
co-tenant's  consent  to  such  ooonpanoy  is  not  essentiaL  Lesris  ▼•  WiOt^ 
657. 

tS.   HOMBSTBAD  EXRMPTION  OV  TENANT  IN  COMMON,  EZTBNT  OV.  — l%e  chum 

to  the  homestead  exemption  in  property  held  in  common  is  regulated 
and  bounded  in  extent  and  value,  just  as  in  other  eases.  The  tenant  iB 
common  has  no  floating  claim  to  exemption  in  the  entire  estate.  Hsii 
protected  in  his  occupancy  of  a  homestead  of  proper  quantity  andvaloa^ 
but  no  further,  and  whatever  interest  he  may  have  in  the  remaindsr  sf 
the  common  property  may  be  seized  and  sold  to  satisfy  the  demands  flf 
Ihis  creditors  in  proper  cases.     Lewis  v.  White,  657* 

See  Insurance,  4* 

HOUSE-MOVINO. 
See  Highways;  Injunotions^  L 
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husband  and  wifb. 

10  HonAKO  AMD  Wivi  JoiNTLT. »  When  a  eonTeyanoe  is  mada 
to  hnaband  and  wife  jointly,  a  pnrohaser  of  the  haslMtnd's  interest  takee 
nothing  daring  the  life  of  the  wife,  and  not  even  at  her  death,  if  the 
hnaband  predeceases  her.  Bayeriown  NiU.  Bank  v.  Uartman,  759. 
Ck^MFLict  OF  Laws  —  Mabjlho  Woman*8  Bond  and  Mortgaok  Got* 
■EHSD  BT  Tsa  Lxx  Ru  SiTA  —  A  married  woman's  bond  and  mort- 
gaga  for  the  purchase  price  of  land  situated  in  one  state,  ezeontedy 
deiirered,  and  to  be  performed  in  that  state,  and  npon  which,  acoording 
to  its  laws^  sha  is  liable  notwithstanding  her  coverture,  will  be  construed 
ia  the  courts  of  another  state,  so  as  to  secnre  to  her  the  advantages  and 
•nforoe  against  her  the  obligation  of  her  contract^  in  accordance  with 
the  laws  of  the  state  where  it  was  executed  and  delivered.  Baum  r. 
BirehaU,7VJ. 

WRAjm,  4|  Ih8I7RAM01»  a,  7;  Mabriaob  and  Diyobos}  Mistake  4| 

WiTNBSSES,  2,  a. 

DIPEAOHMENT. 
See  Trial»  a. 

INCORPORATION. 
See  MuvioiPAL  Corporationii^  1,  8, 

INDEMNITY. 

SoeJoiHT    LlABIUTT. 

INDICTMENT. 
8aa  FALnPRarBNSRB,  2-d;  FoRaiBT;  hAaoMKY,  I,  t, 

INDORSEMENT. 
Bm  Bavx%  S-4|  Nbootiablb  lNSTRi7MBim»  2;  4^  6^  7* 

INPANia 
Baa  KifniiaT  DoHAur^  1;  Mastbr  and  Skryamt,  1|  Parbnt  ard  Cmui^  IL 

INHERITANCE. 
Sea  Fbaudulbnt  CoNVBTAROBa,  9^ 

INJUNCTION. 

L  MoTuro  HousB  aoboss  Strebt-railwat  Track  Enjotrbd  whbr.  —  When 
tba  moving  of  a  house  aoroas  the  track  of  an  electric  street-railway  na« 
eenitatas  the  stoppage  of  traffic  for  many  hours,  and  the  cutting  or  da* 
atruotion  of  the  wires,  such  moving;  may  be  restrained  by  the  courts, 
even  though  the  common  council  of  the  city  has  failed  or  refused  to 
take  any  steps  to  prevent  such  injury  or  destruction.  WUUatnir,  OUi» 
wetui' M*jf  Co.,  201. 

&  Iif  JUNOTiov,  Damaobs  Allowed  upon  Dissolution  ot.  —  When  an  injunc- 
tion to  restrain  the  sale  of  land  under  a  trust  deed  is  dissolved,  the  par^ 
•Djmned  is  entitled  to  the  statutory  damagea  allowed  by  the  oodsk 
Aims  T.  Jhrq/ftu,  680. 

Se^  AonoB%  % 
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DreAHB  PBBflOm 
8m  SmvBMT  JkauOrn 


INSOLVENOT. 

L  OnmnnnovAL  Law.  — IXischasgb  bt  a  Statb  Oon>  off  mm 
▼Mit  from  his  debts  esnnot  sffeot  m  creditor  who  wms  »  aoo- 
of  tho  state  whoa  the  iosolTaQey  prooaodings  were  begun,  tiioa^  he 
WM  a  lesideiit  thereof  when  the  debt  wms  contracted,  unless  ha  yrawmi 
his  daim  in  the  insoWency  court,  or  otherwise  appeared  therein.  B^ 
•anse  the  insolvency  coort  did  not  liaTe  jarisdiction  over  him,  it  eonld 
aot  discharge  his  right  of  action  to  recorer  his  dsbk    FuUemr, 


&  JvDOioinr  QBTAiiriD  PSNDiva  YBOCwmoaoa  nr  Bakkkuftot  apoa  n 
debt  prorable  therefai  Is  barred  by  the  snbseqnent  discharge  ii  tho 
fndgmsnt  debtor  In  sneh  bankruptcy  prooeedings.  LonsMmmr  ▼•  Afssnai^ 
i87. 

80s  RAna^  5;  JumnDionoR,  1;  Lavdiabd  avb  XurASA 

IKSIEUCIIOK& 

8m  AmAiii  4;  Oabsimss^  1;  D4VAqn»  7,  10;  Latcbrt,  S^  Mhitam^  1| 
NBauoBNoi^  9»  l(h  Hbw  Tbial;  Pkbjitxt,  Si  Esa&  PBonBis^  % 
XuALi  6-ia 

raSITRANGB. 

L  SariBCTr  of.  — If  insnrance  is  effected  i^pon  real  and  penonal  piopMl/ 
hj  a  policy  showing  the  amoant  for  which  each  Is  insured,  and  tiiat  tto 
pMmtnm  is  a  gross  sum,  the  contract  is  dirisible,  and  the  mortgaginf 
•f  the  personal  property  without  the  consent  of  the  insurer  oannot  avoid 
the  policy  as  to  the  real  estate.    Gtrmam  /nt.  Ob.  t.  Ym^  SIS. 

&  Un  OT  PRBMisn.  —  One  brief  yiolation  of  the  terms  of  a  polisj  off  iro 
Insurance  lor  necessary  work  incidental  io  the  preserratioa  off  tho  ia* 
oursd  property  will  not  be  oonsidersd  a  bniash  ol  a  oondttioa  prssoA* 
ing  the  use  of  the  premises.    Krug  r.  Qtrmem  efc  /as.  Goi»  720. 

SL  Un  or  Prbmisss— BBSAoa  ov  Ooirpntoir.  ^  When  a  policy  of  lire  la- 
I9li|afi(|  on  a  oammng  f l^otory  aad  ^o  §004^  tl^«re|i|  B*»74fl  HttI  Ihi 
premises  shall  not  be  used  for  any  other  purpoM  than  storage^  tho  build- 
ing of  a  fire  in  the  famaoo  i|o4^  thf  eiiflino,  on  the  insured  property, 
lor  the  parpoM  1^  omptyiqg  th^  b^Uor  fuid  piM  therein,  to  proteni 
tiieir  freesing  daring  the  winter,  is  not  such  a  breach  of  tiie  oonditias 
M  will  avoid  the  policy  in  fffff  tl^t  {|M|Pf rty  Is  destroyed  m  the  result 
of  bnildinj^  such  fire.    Krug  v.  (Termoa  ele.  /iff,  P^,  7S9. 

4  InSURANOkJ  —  GONYETANOK  OT  HOMBSmAO  MaDB  BT  A  HUBBAVII  AL(X>]^ 

and  which  is  therefore  void,  cannot  1^00^  a  ^licy  of  insan^ioa.  Qtr* 
man  /as.  t.  York^  313. 
4  NonoB  or  Salb  and  Mobtoaob.  — Notice  of  the  sale  of  the  proper^  In* 
sured,  and  the  assent  of  the  insurer  thereto^  together  with  notice  to  the 
local  agent  of  a  mortgage  taken  to  secure  the  payment  of  a  portion  of 
the  purchase  price,  is  snffioiei|t  to  operate  as  an  assent  on  the  p^  of 
the  insurer  to  the  giving  of  the  mortgage,  though  the  policy  of  insnr^nos 
contains  ^  provision  that  if  the  property  shall  be  thereafter  mortgaged 
without  the  consent  of  the  company  being  indorsed  thereon,  it  mjJL  be« 
•ome  null  and  void,  and  that  no  ajj^ent  shall  have  power  to  alter  or 
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ikiuift  iStm  tenw  of  tbe  poli^»  or  inake  any  fndoneiiMBl  tiiereon* 
Gtanrai  /m.  0<k  ▼•  Fori^  813. 

L  Habuis  Imsueanob—  "Pibilb  ov  thb  Biybb"  within  Tbbm^  Of  Poi«» 
lOT  09*  —  lajnry  to  ootton  whioh  is  wet  by  being  thrown  from  Iho  deck 
into  the  river  by  the  sudilea  careeuing  of  a  iteaiiiboat  is  a  peril  qf  tho- 
river  within  the  meaning  of  a  policy  of  m;irine  insurance,  notwithttand* 
ing  the  oaroening  of  the  boat  may  have  resulted  from  the  negligence  or 
nnakillfaliieef  of  those  engaged  in  unloading  her.  To  reliere  from  liabil- 
ity booanaa  of  aots  of  the  master  or  crew,  there  mnsfc  be  want  of  good 
faille  and  honesty  of  purpose.  OrescetU  /m«  Oo,  t.  VkkAurg  tic  Paebf^ 
Co,,  537. 

7«  DxsoLosuBB  ov  Trrui  —  HasBAHD  and  Wxtb  —  Btidbhoi  to  Show 
AaBNqr.  -^  Wh^n  a  polioy  of  fire  insurance  provides  that  it  shall  ba^ 
^d  if  the  interest  of  the  tnsnrad  is  not  traly  •tate4  therein,  and  it  ia 
^an  out  npon  property  of  a  wife  in  tbe  name  of  1|^  hnsband^  without 
Botioa  to  the  insurer  of  ha?  ownanibip»  ahe  cannot  reoover  for  tl^e  looa 
in  her  own  name;  nor  is  eyidenoe  admissible,  in  sqch  ease,  to  show  thai 
tha  hnaband  waa  acting  as  bar  agant  wben  ha  proonred  the  insnn^ioe, 
im  the  absanoa  of  an  offer  to  reform  tha  polioy  or  to  ahow  that  tha* 
iBfBrar  knew  of  tha  agency.    i>j^en&(m04  ▼.  (TiaiM  t%rt  /at.  (h,^  405. 

8aa  AttooiAT^pBa. 

INTEREST. 
Tmm  AiAOWiiroB  ov  Intbbbbt  on  an  amount  dna  npon  a  contraet  rests  wltti» 
tka  aonnd  diaoration  of  tha  chancellor,  in  Tennaaw%  and  tha  a^praapia- 
mar^  OB  aypaall  will  not  interfere    Ook  if/g.  (h  ^  OaUier,  W. 

Saa  Bquitt,  IL 

INTBRMBI9T. 
Saa  Plbadiho,  h 

nmRSTATB  OOMIIBROE 
SlaiV  «r  Li^Q^^B  9  WHS  nr  tbb  Original  PACKi^oBs  w^^V^  ^*  porohaaar 
iftaina  tiia  right  t^  examine  the  liquor^  in  snch  packagea  and  to  lataitti 
tjiam  if  not  aatiffaotory,  because,  under  such  oircnmstances^  Iha  aalecaa^ 
l|^  ba  complatod  until  the  packages  are  broken  and  the  Hqncfs  aam^lad, 
VBfMriofAr  T.  Brndtr^  Sii. 

Sea  Salbb, 

INTOXICATING  LIQUOR& 
Sua  Intbi^atb  CoMMBROf ;  Naouof  ko^  !• 

II^VENTORY. 
Saa  B^BcunoN,  1;  Mobtgaqbb^  ¥• 

JOINDBR. 
Sea  Plbadimc^  8L 

JOINT  UABIL^TY. 

Fiisi  OonraLLBD  vo  Pat  Damaobs  bob  Anothbb'b  KBOLiavvA  SBTTfU» 
10  Ibdbmnht.  —  A  person  who,  without  fault  on  his  own  park,  bi^  baa» 
aompelladt  by  a  judgment  of  a  court  having  jarisdictiosg  to  pi^  damagaB 
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occasioned  by  th«  negligence  of  another  la  eotiiled  to  In^leiimiiy 
the  latter,  whether  oontraotaal  relatiooa  exist  between  them  or  not; 
^bb  right  to  snob  indemnity  does  not  depend  npon  the  faek  tl&Kfc 
wrong-doer  owed  to  the  party  charged  with  the  liability  a 
tionlar  duty  not  to  be  negligent    Oceanie  Steam  Nati  Odw  t« 
Tratuatlcuttica  Bspaflolctf  685. 

See  JuDOiCBKTB»  2;  Libxl^  & 

JUDGED 

X  DisQUALmoATiov  —  What  doks  mot  DisQuXurr. — It  b  not 

qualUication  perm  to  try  an  indictment  for  perjury  that  the  preaadiog 
jndge  is  the  same  who  presided  at  the  trial  in  which  the  alleged  per> 
jury  was  committed,  and  also  at  the  trial  of  another  witnees  for  perjiuy* 
who  testified  in  the  first  case.  Nor  does  any  disqualification  resnlt 
the  fact  that  such  jndge  is  convinced  of  the  gnUt  of  the  aeeneec 
facts  coming  to  his  knowledge  during  the  course  of  the  preyioos 
B^/lm  Y.  State,  147. 

%  DisQaALincATiovs  —  What  Don  not  DuquAuiT.  —  A  Judge  b  aot 
per  ee  disqualified  to  preside  on  the  trial  of  an  indictment  for  perjarj 
because  he  is  convinced  of  the  guilt  of  the  accused,  and  has  priYsita^ 
and  unofficially  advised  the  prisoner's  oounsel  to  indooo  hit  eluAl  to 
plead  guilty.    Hejlin  ▼.  State,  U7. 

JDDOMBNTa 
1.  JoDGlCBirT   lOB    DAMAQIS   FOB   NbOLTORNCI^  HOW   Far  OoKOLiniva  a 

AonoN  TO  Rbcx)Vui  Ahoiiiit  Paid  Pursuant  thkbstol  — In  an  aefeiett 
brought  to  recover  the  amount  which  the  plaintiff  baa  been  eompelled  hj 
the  judgment  of  a  court  having  jorisdiction  to  pay  for  the  alleged  negjU* 
gence  of  the  defendant,  the  judgment  in  the  first  action  is  proo^  in  tba 
second  action,  of  the  liability,  and  the  amount  thereof,  of  tho  defendnot 
in  the  first  action  to  the  plaintiff  therein,  where  notioe  of  thai  aotioa 
and  an  opportunity  to  defend  it  were  giTen  to  the  wrong-doer,  but  it  ia 
not  conclusive  evidence  of  the  liability  of  tho  defendant  in  tibo  aaooad 
action  to  the  defendant  in  the  first  action.  Su^  liability  most  bo  «■• 
tablished  by  evidence  outside  of  the  record  in  the  first  action.  Ooeoali 
SUam  Now.  (h.  r.  OompaHia  TraneaUantioa  Bepatioia,  fi86. 

%  JUDOIUVT  AGAINST  OnB  Of  SbYSBAL  JoINT  DbBTDRS»  WHKN  KOT  BaB  TO 

Action  against  thb  Othkrs.  —  The  common-law  rule  that  a  jndgmenl 
against  one  of  several  joint  debtors  is  a  bar  to  an  action  against  tto 
others  rests  npon  the  idea  of  an  election  by  the  creditor  to  take  snch  a 
judgment*  in  which  case  the  extinguishment  of  his  cause  of  action  by 
the  recovery  of  the  judgment  is  presumed  to  have  been  intended  by  bimf 
but  this  rule  has  no  application  to  a  case  in  which,  without  the  consent 
and  in  spite  of  the  opposition  of  the  creditor,  a  judgment  against  all  tiie 
joint  debtors  is  vacated  by  the  court  as  to  one  of  tJiem,  who  is  let  in  to 
oontest  iiis  liability.  In  such  a  case,  the  debtor  let  in  to  answer  cannot 
■ot  up  the  judgment  against  the  other  debtors  as  a  bar,  and  it  is  error 
to  dismiss  the  complaint  on  the  ground  that  the  debt  has  been  BMigsd 
in  the  judgment.    Jleckeniann  v.  Young,  655. 

Z,  JVDGMBNT  LlBN,  ACTION  TO  HATB  SoPRBIORnT  OF,  DlOLARBD^  MAOrrAIV- 

ABUL  —One  who  holds  a  judgment  which  is  a  lien  upon  real  eotato  BHiy 
maintain  an  action  to  have  his  lien  deolared  superior  to  a  elaini  aisortad 
to  bo  anperior  to  it.    McAfee  ▼•  BeifuMe^  1Mb 
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JVDOmHT  LlEH  VOT  EviOSCEABLI  AVm  XTB  BXPISATIOV  PmIIIUJIO  SiHT. 

— Tbc  Kan  of  a  Judgment  which  ezpiret  pendhig  mit  oAimot  haeaforMd 
■gainst  an  inferior  lien,  altiiongh  the  cnit  was  oommanoed  befoie  it  eoi* 
pired.    MeA/te  r,  ReynoUU,  194. 

^    LaPSK  OT  TlHB  BKTWKBM  BBINGIirO  SUIT  AND  DkSBIOH  OAVVOV  J>EVIA*> 

AcYioK.  —  The  lapse  of  time  between  the  bringing  «(  a  snlt  and  the  ren» 
dering  of  a  decision  cannot  operate  to  defeat  the  plaintiff's  oanse  of  ao- 
tion,  where  he  has  been  gnilty  of  no  laehes  in  its  proseeotion.  MtAJt% 
▼.  IffynM^,  194. 
6L  liiEsi  or  JuDQwan  vor  AmoTKD  bt  Lapsb  ov  Tiiui  duriko  Whiob 
Orxditor'b  Hansb  Tibd.  —The  time  during  which  the  hands  of  a  jndg* 
ment  creditor  are  tied  by  a  statntoiy  provision  restraining  proceeding* 
to  enforce  the  judgment  for  the  period  of  one  year  after  the  death  of  tho 
debtor  cannot  be  considered  in  computing  the  time  during  which  the  lien 
of  the  judgment  coutinues  in  foroe.    McAfee  y.  ReynMt^  194. 

7.    LiZN  or  JUDOMXVT  FiXVD  BT  StATUTB  OAHMOT  BB  PROLOliaBD  BT  OOUBT^ 

—The  lien  of  a  Judgment  which  is  created  and  limited  by  statute  can* 
not  be  prolonged  by  the  courts  beyond  the  period  fixed  by  the  legisla» 
ture.    McAfee  v.  Heynoids,  194. 

S.  Satisfaciion  of  Judombnt,  Entbt  07,  Equitalbht  to  Patmbbt  whbb» 
—  Where  a  Judgment  creditor  buys  at  his  own  sale^  his  entry  of  satis* 
faction  of  the  Judgment  is  equivalent  to  payment  in  money.  Boot  y» 
Morgan^  237. 

9.  Lbvt,  how  Far  Satisfaotiob  of  Judgicbnt. — A  lery  is  prima /acit  a 
satisfaction  of  the  judgment  to  the  extent  of  the  value  of  the  proper^ 
lovied  upon,     ^oof  t.  Morgan,  237. 

1<X  JuDOMBNT  ExTiNQUisuBD  BT  Salb  whbn.  — The  salc  of  land  under  exe- 
cution and  the  payment  of  the  bid,  when  it  is  sufficient  to  satisfy  tho- 
amount  due,  extinguish  the  judgment.    Bom  ▼•  Morgan,  237. 

11.   JUDOMBNT  NOT  VoiD  CANNOT  BB  VAOATBD  BT  SaMB  OdVRT  AT  8UB8B> 

QUBNT  TxRM.  —  Uuless  a  judgment  is  void,  it  canaot^  at  a  subsequent 
term,  be  vacated  or  reversed  by  the  court  that  rendered  it.  For  mora 
irregularities  or  errors  of  law,  the  appellate  court  alone  can  reverse  or 
ftunul  a  judgment  after  the  term  at  which  it  Is  rendered.  Alabama  e<CL 
JTy  Co,  ▼.  Balding,  641. 

ISi  Motion  to  Vacatb  Judgmbnt,  Errors  not  Ck>N8iDXRBo  upon.  —  Upott 
a  motion  to  vacate  a  judgment  made  at  a  subsequent  term,  the  sufficiem^ 
of  the  declaration  on  a  demurrer,  or  of  the  return  of  the  summons  on  ite 
face,  and  the  action  of  the  court  in  allowing  a  Judgment  of  default  to  bo 
iot  aside,  the  sheriff's  return  to  be  amended,  and  judgment  by  default 
to  be  again  taken,  and  a  writ  of  inquiry  to  be  then  immediately  executed 
and  followed  by  Judgment  final,  will  not  be  considored,  since  all  these 
matters  involve  a  question  of  error  or  not»  and  not  of  Jurisdiction.  Akh 
bama  etc  Ry  Co.  v.  Balding,  541. 

Vk  Judgment  in  Equttablb  Ejbcttmbnt  n  CtoNOLirBiyB  vov  only  as  to 
the  title  of  the  land  in  suit»  but  it  has  all  the  condusiyeness  of  a  deore* 
In  chancery  as  to  every  other  matter  litigated  in  that  aotion.     Otrmam 
American  TiUe  etc  Co.  v.  ShaUcroee,  761. 

8se  AoBNCT,  2;  Apfbal,  7;  Covvn,  2;  Dxbtor  and  Crbditor,  S;  Bquitt^ 
4;  EviDBNCB,  12,  13;  Fraudulbnt  Conybtakces,  1,  9;  Insolybnoi^ 
2;  Judicial  Sali^  U  ^  ^l  LanrATiom  on  Aozsnam^  1«  9i  Fioaam 

flOBB  FAOAa. 
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jtn>toiAL  If oncsL 

Bee  Etidknob,  1,  & 

JUDICIAL  SALEa 

I.  JcnmmNT  CBn>noB  Butino  at  his  Owk  Salb  vot  Boha  Fnm  Tjb^ 
ORASBB.  —  A  judgment  ereditor  who  purehases  at  hia  own  sale  is  cliarg»- 
ahle  with  notice  of  all  irregnlaritiest  for  he  ia  aot  a  bomafids  porchawf. 
Bom  ▼.  Morgan,  237. 

%  CoHPOTATioir  Of  TiiiB  wiTHiir  Which  RBDBicpnoir  oah  bb  Madb.  — 
In  ooiiipnting  the  time  within  which  redemption  from  n  sheriff 'a  aale 
can  be  made,  the  day  of  the  sale  moat  be  ezolnded.    Badber  ▼.  Pfim^  SSL 

IL  Shkrifp's  Salb  Mbrklt  Irbboular  hot  CSollatbrallt  Attackabul  — 
A  sheriff 's  sale  which  ia  merely  trregnlar  cannot  be  attacked  ooHatetmUy. 
Boob  ▼.  Morgan^  287. 

4  Shbritp'b  Salb—  Labd  Bbtaibbd  bt  Debtor  vo  bb  Sold  bbfobb  T^at 
Alibnbd.  —  Land  subject  to  the  lien  of  a  jndgment  most  be  aold  in  the 
tnyerae  order  of  ita  alienation^  commencing  with  that  remaining  m  the 
Judgment  debtor,  and  going  next  to  that  laat  sold  by  him,  and  one  who 
has  purchased  iMid  from  tbe  judgment  debtor  while  it  was  aubjeet  ta 
the  lien  of  the  judgment  may,  by  a  timely  and  appropriate  applicatioa 
to  a  court  of  eqaity»  compel  the  sheriff  to  first  sell  the  land 
in  the  handa  of  the  debtor  and  the  lands  sold  by  him  in  th*  Ibti 
order  of  their  sale.    Boo9  ▼•  Morgan,  887. 

i^  Salb  oh  Satishbd  Jddombnt  Vum.  —  A  sheriff 'a  isU  wgom  b 
judgment  ia  Toid.    Boo§  t.  Morgan^  237. 

^URisDicrnoK. 

L  IivsoLTBNor.  —  JttttnDKrridN  ot  a  StAtt  Couk*  io  DnoirABoa  a  OtttEMm 

of  THB  STATh  inkOU  ttiB  OblIOATIOK  to  A  CinZBlt  OF  AVOTRBB  BtMXt^ 

wheu  the  lattiir  hto  not  iu  Buy  WRy  eubmitted  himself  or  his  diifli  to 
feueh  court,  oatiiiot  eiisi»  though  the  contract  was  mBda  attd  wbb  to  ha 
performed  lii  the  state  hi  which  the  debtor  reaid^  tad  tiie  aUigvd  wn 
Blso  B  dtiaeii  Iff  the  itaie  #hiM  tite  obtigatioa  waa  eoBtnol^  AribBV. 
Biaman,  840. 

ib  CoNVLici  Of  Lawb.  — OHd^Bs  iir  Acnoit  huTo  b6  mm,  attd  folla#  ll* 
person  of  the  creditor,  and  cannot  be  discharged  by  a  court  whicih  haaaB 
Jurisdiction  oter  hii  person;  and  It  cannot  have  suoii  JuriadioliaB, 
Bt  the  beginning  6f  the  proceedings^  process  could  haro 
him  within  the  statt.    PkUHH  T.  HiUmjm,  84a 

Adi  BQurrt,  1,  6;  Falbb  PBBtBMBBS,  1,  2,  4-6;  I>rtoLTBirot«  l| 

12;  BA1»^  2;  SPBOIfid  PtBTOBHAKO^  I; 

JURY  AND  JUKOBa 
See  AppbaLi  4;  Tbiai^ 

JUSTICE  OF  THB  PEAOB. 
See  BiALicioos  Pbo8B0utioB»  IIL 

LACHES. 
Bee  EsTOPPBLi  JuIMlcaMS^  1^ 
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LAKDLORD  AltD  TENAlfT. 

!•  Ihsoltsnct  —  Lkases.  —  An  AssidNss  i!i  iKSOLVBiiot  may  eYeot  to  MoepI 
A  lease  ia  faVor  of  the  insolvent*  bat»  in  the  Abseno^of  tfnch  election,  he  hsa 
no  estate  in  the  leased  property.  He  may  be  required,  within  a  reason* 
able  time,  at  the  instance  of  the  insolvent,  to  elect  whether  or  not  h# 
will  accept  the  estate  as  lessee,     Bodick  v.  Bunker^  364. 

iL  IilsoLyENOT — Leases.  —  A  Discharob  in  ins<ilvency  does  not  relieve  a  les- 
aee  from  the  payment  of  rent  accrning  subsequently  to  the  assii^tiuicnt*  in 
the  absence  of  statutory  provision  to  that  effectb    Rodkk  ▼.  Bunker,  864^ 

LARCEKT. 

1.  Ihdiotment  —  Btidbnct  ov  Rbtub5  m  Opbh  Covbt.  -^  It  is  essential  to 
the  validity  of  an  indictment  that  the  records  of  the  court  show  affirm- 
atively, that  it  was  returned  or  filed  in  open  coort.  The  bare  title  of  a 
ease,  accompanied  only  by  the  teohnical  name  of  4  crime  appearing  ia 
the  minutes  of  a  oonrt^  is  not  sufficient  evidence  to  show  that  an  indict- 
Bent  was  so  filed  or  returned,  and  when  the  presentment  and  filing  of 
an  indictment  is  supported  by  such  evidence  alone,  it  may  be  defeated 
by  plea  in  abatement.     Ooodion  r.  State,  135. 

S»  liABOunr  inTolves  felonions  intenti  and  fraud  or  seoretiveness  in  its  effeo* 
tnation.  Therefore,  an  instruction  that  larceny  is  ordinarily  the  taking 
and  removing;  by  trespass,  of  personal  property  which  tile  trespasser 
knows  belongs  to  another,  with  intent  to  depriTe  hia  of  his  property,  is 
rightfully  refused.  Lnruford  ▼•  Dieitkh,  79. 
%  Labobnt  bt  Faisb  I^ERsONiTiOit  —  IbdiothbiIt,  Ithbn  Ihsuvfioibiit.  — 
An  indictment  for  larceny  in  proonring  property  by  falsely  personattng 
another,  whioh  fails  to  allege  that  th6  property  fraudulently  obtained  was 
lUMlded  by  the  pArty  from  Whom  it  Was  obtained  to  be  delivered  to  thS 
pivty  iUegsd  to  hare  been  falsely  pertonsted,  and  whibh  also  faib  te 
illcgit  that  Ifas  property  was  received  by  ths  defendant  With  intent  to 
sSHtM  H  is  bis  o#n  na^  is  fatally  dele6tit4    OoOtteM  t.  £)t(il^  ISS. 

LAW  Of  FLACk 
8se  OoHVUOT  ov  Laws)  Ck>iiTBAOX%  %  8^  ftp 

LBAStt 
^  LaAdlobd  abd  Tbbabti  itAn«BOAns;  44^  45^  47. 

LBaAGY. 

1.  WiLUL  —  A  LioiOT  n  Subject  to  ab  Bqititabli  Lddt  or  Right  ov 
SBT-ovr  in  favor  of  the  estate  of  the  teetatw  for  all  debts  owing  from  ths 
Isgatse  to  tiie  testator  at  the  time  of  the  letter's  death,  and  such  lien  or 
right  of  set-olf  is  paramount  to  any  lien  or  right  which  oan  be  acquired 
by  any  assignee  or  creditor  of  the  legatee.    Irvine  ▼.  Palmer,  893. 

IL  Seboutorb  abd  Lboatbes.  —  Iv  A  Leoatbb  is  Ibdbbtbd  to  the  Testa- 
tor, the  executor  may  retain  the  legacy  either  in  part  or  full  payment  el 
the  debt^  by  way  of  set-o£    Irvine  v.  Palmer,  893. 

See  MoBTOAQBi^  8-lOt  Pabbbt  abd  Cbild^  I|  TBumi  L 

LBQISLATURB. 

k  FlOLIOB  POWEB  or  StATB.  DelEOATIOK  Of,  TO  MVB IOIPA&  OOBFOVATIOII^ 

-•Ahhoogh  tiis  polios  power  primarily  inheres  in  tiis  stati^  tlM  Isgislatavs 
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mmj  delegate  »  Urg*  moMiire  of  it  to  amiiieipel 
power  thus  delegated  maj  bo  oonferred  in  ozpreee  taroM^  or  it  Bajp  bo 
inferred  from  tlio  mere  f aot  of  ibe  enation  of  tbo  oorpomtiofc  Ob«»> 
finMUe  ▼.  Braden^  214. 

%  OfmsTfruTiosAL  Law~Powxe  ov  Lboiblaturb  io  AumoKiiB  Qva»> 
VUH  TO  OoHTiT  Ward*8  Lanss.  — The  legielatnre  bas  power  to  ouafer 
npon  gaardiana  the  authority  to  convey  to  a  railroad  company  tbe  right 
of  way  over  the  lands  of  their  wards.  The  power  reaidee  in  it»  aa  panm» 
pairkBf  to  prescribe  such  roles  and  regulations  as  may  be  proper  for  tbe 
management*  superintendenoe»  and  disposition  of  the  propert/  of  per> 
eons  nnder  disability.     LomuvUle  eie.  ITy  Ook  t.  Blytke,  599. 

IL  Bmaotmint  of  Law  Authorizing  Gvabdian  to  Contxt  WakdIi  La]i» 
VOT  ExKROiss  Of  Judicial  Powul  —  The  enaotmont  of  laws  aatber' 
iaing  guardians  to  convey  the  lands  of  their  wards  is  not  tbo  oxereiee  ef 
Judicial  power  by  the  legislature.  Nor  are  snob  laws  onconstitBtioaBl 
because  they  do  not  provide  for  notice  to  tbe  ward  wboao  land  ii  •••- 
Teyed.    Lotiimlto  etc  I^y  Co,  v.  Blythe^  699. 

See  AoKHowLEDOMENT,  15,  16;  Blections,  1;  Judomsiiti^  7|  MmnnPAL 

Oobtobatioms,  9;  RAiutoADg,  1;  Statutbl 

LETTERS. 
8oe  LiBXL^  6}  Mauoious  Pboseoutiov,  7i  Wnu^  l-H 

LEVY. 
See  Eziounoir;  Juj>omMT%  9l 

LIBEL. 

L  PuBLfOAnoN  or  Falsi  Protest  bt  Notabt  Pubuo. — Tbo  pwtoi^  by 
a  notary  publio,  of  a  draft  for  non-acceptance,  before  dno  preeentment 
for  payment,  is  unauthorized,  and  its  publication  is  a  libel,  for  whiob  the 
notary  is  liable  in  an  aotion  by  the  acceptor,  who  allofces  that  tbe  pr»- 
teet  and  ite  publication  were  falsely,  fraudulently,  and  malioioaaly  mad^ 
and  calculated  to  injure  him  in  bis  credit  and  bnsinees.  Jfoy  t.  Jmm^ 
154. 

%  Bahks — Liabilitt  fOB  Malicious  Protest  ob  Dbait  bt  Notabt  Pn^ 
ua  —  A  bank  is  not  generally  liable  for  tbe  negligence  or  misoondnet  ef 
a  notary  publio  employed  by  it  to  protest  negotiable  paper  in  his 
capacity.  To  render  the  bank  liable  as  a  joint  tort-feasor  with  a 
public  for  negligently  and  malicionsly  procuring  the  latter  to 
false  protest  of  a  draft,  the  malice  of  the  bank  in  tbe  transaetioa 
be  specially  alleged  and  proved.     May  v.  JoneM,  154. 

&  Publication  of.  Complete  when.  —  Where  a  pereon,  to  whom  a 
is  presented  by  atcorneys  in  behalf  of  their  client,  in  replying; 
hii  privilege  by  sending  to  tbe  attorneys  a  letter  containing  defamatory 
stotements  concerning  the  client,  the  publication  is  oompleto  when  tbe 
libelous  letter  is  received  and  read  by  tbe  attorneys.  Alabama  #6.  Jtf 
Oo,  V.  Brocks,  528. 

4  Qualified  Priyileoe  of  Person  Afpubd  to  fob  Infobmatior.  « 
A  person  to  whom  application  is  made  for  information  may,  within  ftt 
limits  thereof,  write  or  speak  words  which,  nnder  other  oironmetaness^ 
would  subject  him  to  a  suit  for  libel  or  slander,  bat  the  scope  of  tbe  de- 
iamatory  matter  must  not  exceed  the  exigency  of  the  oocaaioti.  And  be 
sannot  take  lioense  from  the  oocasuni  to  giatity  fais  emUos^  er  to  stoteas 
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Ibflli  Ubelons  matter  wbioE  hm  doM  not  beUttra  to  bo  triM.  Ahibama  ffOt 
JTy  Co.  T.  i9rool«^  688. 

Bm  Mauob.  BaBDur  ov  Proov  of,  oh  PiiAninvv,  wRur  OomcirHnuTiov 
Pjuytl»oiix  —  In  ftD  action  for  libel,  if  tho  coinmanioation  was  priT* 
iloged,  the  harden  of  proving  malice  is  upon  the  plaintif!^  who  mnat  offsr 
some  evidence  of  iti  existence  beyond  the  mere  falsity  of  the  ehargOi 
Alabama  etc  R'y  Ob.  t.  Brooks,  628. 

iL  Monyi  ion  Making  Libblous  Statbmbiit  QaxsTiOH  ior  Jdbt.  —In  an 
aotion  of  libel  for  writing  a  letter  containing  libelons  atatement^  tiia 
qnestion  whether  the  writer  believed  the  trath  of  the  atatementa  ia  for  tba 
Jnry,  and  his  assertioa  is  not  cohclusiTe  of  what  the  motiTo  wait  AUt^ 
hama  He  ICyOo,^.  Brooks,  628. 

%  Bailboad  CoMFAmr  Liablb  iob  its  SuFBHuiTBWDBwrt  An  nr  Wur- 
Oio  WHBR.  —  A  railroad  company  is  liable  for  a  libelons  letter  writtea 
by  its  snperintendent  in  answer  to  a  oUum  for  damages  presented  fn 
the  company,  where  the  writing  of  anch  letter  ia  within  tiM  aoopa  d 
hif  authority.    Alabama  etc  R"y  Co,  ▼•  Brooks^  628L 

LI0RNS8. 
See  MuxidPAi.  Oobpobatiob%  I& 

LIENSL 

L  Lmr  Kbtt  Autb  whbrb  Kquitt  Rbquibbs  It.  —A  lien  will  bo  kapl 

alive  where  equity  requires  it»  and  the  parties  intended  that  it  should 

not  be  eztinKnished.     Backer  v.  Pyne,  281. 
t,  YoLUNTBBB*  Onb  Who  Advamobs  Monbt  TO  Pat  OVT  LiBlia  M  KOC  —A 

person  who^  in  order  to  protect  his  own  interest*  advancea  money  to  pay 

off  liens,  ia  not  a  volunteer.    Bather  ▼.  Pyws^  231. 

tee  Bankb,  6;  Chattbl  Mortgaobs;  Co-tbnamot;  Dbbtob  ahd  Cebdxtobi 
EQumr,  4;  Jcjimmbnts,  3,  4-7;  Judicial  Salbs,  6;  Lboaot^  1|  Mb- 

CHABICi*  LlBHS;  MoBTQAOBS,  1,  6,  7,  9,  10;  SUBBTTBHir.  4k 

UBilTATIONS  OF  AGTIONa 

L  JuDOMBim.  —If  an  Aotiob  is  Bboookt  ih  Onb  Statb  upon  a  Judgment 
rendered  in  another,  the  statute  of  limitationa  ol  the  former  state  must 
oontroL    iKes  ▼•  Moore,  818. 

ti  JvDQifBiin.  — Thb  Rbtiyob  ov  a  Judgmbrt  in  the  state  in  wbioh  it  waa 
rendered,  without  personal  service  on  the  defendant  or  the  entry  of  hia 
appearance,  cannot  prevent  the  operation  against  such  judgment  of  the 
atatute  of  limitations  of  another  state,  in  which  the  defendant  resided  at 
tiie  tame  of  such  revivor,  and  in  which  an  action  is  thereafter  attempted 
to  be  maintained  against  him.  The  running  of  such  statute  must  bo 
computed  from  the  original  entry  of  the  judgment,  if,  during  all  the  time 
thereafter,  the  defendant  was  personally  present  within  tha  state  in 
which  he  is  sued  upon  the  judgment.     Rke  v.  Moort,  818. 

IL  Bamkb  abd  Bankinq  —  Gbnbbal  Dbpo8IT~  Dbmand.  —  When  a  deposit 
in  bank  ia  general,  with  nothing  fixing  any  time  or  terma  for  its  repay- 
ment, the  atatute  of  limitations  does  not  commence  to  run  in  favor  .<c|f 
the  bank  until  after  demand  and  refusal  to  pay,  provided  they  occur 
within  a  reaeonable  time,  and  before  the  right  to  demand  the  deposit  has 
become  atalci  Mumnerlyn  v.  Attgutta  8av,  Bank^  169. 
See  JoMMBBTS,  6,  7;  Nbootiabui  lairBinuMn^  4}  PtBADiir%  I, 

AK.  8i:  Bbp.,  y  Mi.  ZXX. — d 
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LIVB-SrOGK. 
8m  RatlioidIi  26-30^  8S;  Bkal  PBornrTr,  1^  & 

MAOI8TRATB& 
8m  Maligioui  Pbouootxov«  %  IfiL  ML 

HAINTEKANCB. 
8m  Nmotiabui  Ih8truiuki:%  8L 

MALICB. 
8m  LdbLi  1,  %  4^  0|  MALKBooa  pBonoDTiov»  S-8^  8^  li-17« 

HAUaOUS  PBOSSCUnON. 

I.  TIm  ImI  Um*  tiM  Mmpbuiit  agAinit  dafradaat  elutf||ed  bo  Itfal 

doM  not  oonstttato  any  defmiM  to  an  aottoo  for  malicioiia  ^pnueaaUcm,  if 
•Qch  oomplaint  wm  an  afibri  to  eharga  a  falony,  and  ilia  aoonaiiJ  wm 
aiTMted  and  tried  in  tha  sama  manaar  bo  would  hare  been  if  a  alriollf 
legal  prooeeding  had  bMn  inatitatad.    Finn  t.  Frink,  348. 

f.  Thi  Makino  ov  a  CoBBflOT  SrAniiBirr  to  na  Maoibtbatb  wbo  fanad 
tbe  warrant  of  arrest  will  not  relioTe  the  proeecntor  from  liability,  i( 
after  making  each  atatementi  he  verified  a  oomplaint  oharging  a  criau* 
nal  offense.    Lunaford  r,  Dkirkk,  79, 

%  Mauob  doM  not  neceetarily  couaiflt  of  a  desire  to  injure  the  aoenaad.  Any 
other  motive  than  a  bona  /Ute  purpoM  to  bring  him  to  pnniahment  m  a 
violator  of  the  criminal  law,  or  associated  with  auoh  parpoae^  is  asali- 
oioosL  Whatever  is  dona  willfoUy  and  porposely,  whether  the  Biotiva 
be  to  injure  the  accused,  to  gain  some  advantage  to  the  proaeoator,  or 
Ihrongh  wantonness  or  recklessness,  if  it  be  at  the  same  time  wnmg 
and  nnlawfnl,  within  tha  knowledge  of  tha  aotor,  is^  in  Isgsl  ooiitoofla- 
tion,  maliciously  donOi    LuM/ord  v.  DUiriekf  79. 

4.  Mauci  mat  bi  iBFaBBSo  VBOM  Absbhob  ov  Pbobabu  Gau8& 
fird  V.  Dietrkh,  79l 

ftp  Thb  BvRDair  or  Pboob  Rnfs  vrov  PLAnmfr  in  an  aotion  for 

proaeeation,  to  ahow  that  the  proeeovtion  of  wbidi  bo  oomplainsd  w« 
bath  malioiooa  and  without  probabto  Muaa.    Lun^crd ▼•  Iktkkk^  79L 

0.  Thb  Bubdbk  of  Proof  of  Pbobablb  Gaobb  muat  be  assuoMd  bf  tba 
defendant,  if  the  plaintiiT  waa  triad  and  aeqoittod  of  tte 
Lunrfitrd  v.  DietHek,  19. 

!•  BviP«MCB,«^InanaotionforBialieiouaproseoBtioBlBrMaokaMdliBi 
tog  a  letter  to  tha  defendant^  thraataning  him,  m  a  phyaieian,  with  an 
notion  for  malpraotiM  while  treating  the  plaintiC  tiM  defendant  ia  net 
iBtiUed,  M  evideuM  of  probable  oauss^  to  introduM  tsatimony  tondhjg 
to  prove  that  hia  treatment  of  tha  plaintiff  wm  prafasiknally  osmst 
MidskiUfuL    rkmr.  Frink,  ZiS. 

ib  SviDmoB  OF  THB  Anxirt  OF  THB  PBOSBOinoB  to  bavo  the  plaintiff  ai^ 
fsatod,  and  his  efforts  to  procure  or  aid  such  arrest^  is  nisterial,  aa  tond- 
tog  to  eatobliah  maliee.    Lmtfmrd  ▼.  ZMriel,  7a 

ib  Pbobabia  Oavbb  n  a  reasonable  ground  of  suapioieB,  auppertad  by  sir* 
oumstanoes  sufficiently  strong  in  ^emMlvM  to  warrant  a  oantiona  ums 
fa  believing  that  the  person  aooased  is  guilty  of  tha  offeuM  shargsd. 
hmn^wd  v.  Dietriek,  79. 

Ml  Fbbbablb  Gaoub  oanna*  ba  aatohlishad  BMraly  by  proving  that  tto 


proMontioa  wm  iuidftrlak«a  from  pnbUo  motlTM.  Im^rford  t.  DkiriA^ 
79. 

IL  Pbobabls  Gauss.  — >  Beliot  nr  thi  Quilt  of  ak  Aoousbd  ii  an  eiMii* 
tial  eletneat  of  probable  oaoae,  aud  if  taoh  belief  ia  not  generated  in  tlM 
miod  of  the  proaecntor,  it  is  not  material  that  the  known  facts  and  eir* 
eniustances  were  snoh  as  might  have  generated  it  in  the  mind  of  a  pro* 
dent  and  cautions  man.     LuuMford  ▼.  Dieirieh,  79. 

12L  Pbobabls  Cauab.  —  Mkrb  Suspicioir  ob  Bbliet,  however  honestly  or 
intensely  entertained,  nnleei  supported  by  facts  known  to  the  prose* 
cotor  which  would  justify  a  reasonable  and  cautious  man  in  believing 
the  accused  to  bo  guilty,  cannot  oonstitnte  probable  cause.  Lunnfof^ 
Dietrieh,  79. 

it.  Pbobarlb  Oausb.  —  Counbbl  ahd  Adtiob  ov  a  Tbial  JuHnoi  ia 
favor  of  the  institution  of  a  criminal  proMcutioUt  given  upon  a  full  and 
lair  statement  of  the  faets  by  the  eomplainant^  oanuot  exonerate  him 
from  re^iponsibility  aa  would  the  advice  of  a  oonnselor  of  law  under  the 
■ame  eironmatauoes*    Finn  v.  Friidt,  34S. 

14.  iNrKRiNCB  OF  Malicb  oannot  be  drawn,  im  aa  action  for  malieiona 
prosecution,  from  mere  want  of  probable  canse,  when  other  circnm- 
stances  disclose  an  entire  absence  of  malioe.  Maditon  v.  Pemuylvamkt 
R.  R,  Oo,^  756. 

15.  Infkbbkob  of  Maltob  Fbom  Want  of  Probablb  Oausb  —  Bubdbm  of 
Proof.  —  Evidence  by  a  plaintiff  in  malicious  prosecution  of  his  arrest, 
and  of  hia  subsequeot  discharge  by  a  magistrate^  raises  a  pre>iumptioii 
of  want  of  probable  cause,  from  which  an  inference  of  malioe  may  be 
drawn.  The  burden  is  then  on  the  defendant  to  disprove  malice,  unless 
its  absenoe  is  disclosed  by  the  further  evidenoe  offered  by  the  plaiutiflL 
MttaUon  v.  Penwtjflvania  R,  R.  Co.,  766. 

Mb  Want  of  Maliob.  —  Defendant  in  an  aotion  for  malieions  proseontioB 
is  not  liable  when  the  inference  of  malioe  drawn  from  the  presnmptioa 
of  want  of  probable  cause,  arising  from  the  discharge  of  the  plaintiff 
by  a  magistrate,  is  disproved  by  plaintiff's  evidenoe  showing  an  entirs 
absenoe  of  malice.    Madimm  v.  Penmtyhania  R,  R,  On.,  766. 

17.  Want  of  Maliob.  —  Plaintiff  in  malicions  proeeontion  is  not  entitled  to 
reoover  when  his  eiwa  evidenoe  shows  that  his  arrest  was  eansed  by  the 
police  alone^  and  for  the  purfiose  of  disoovering  the  perpetrators  of  a 
asries  of  orimes  against  the  defendanti  thus  showing  an  entire  want  of 
Bsalioe  ea  the  part  of  the  latter.  MaJimm  ▼•  /^sanqf/snnki  R.  M.  €0,9 
7M 

HALPRAOnCR 

8se  Malioious  Pbosboution,  % 

MANDAMUa 
0KMS  Officcb  Pbrsonallt  Liablb  for  Gosts  nr.  —Where  }ndgmeBtgose 
against  a  state  officer  in  a  proceeding  against  him  by  maHfictnwM,  he  is 
personally  liable  for  costs,  like  any  other  litigant;  bnt  if  snch  costs  were 
properly  incurretl,  he  has  a  claim  against  the  state  for  reimbursement. 
8iaU  V.  ^fofie,  661. 

MANDATORY. 
See  STATUTBfl^  Si 

MAKDATUIA. 
See  Banks,  10. 
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HAHUFACrURIKG  OOUPlHmi 
See  Watsbooubsh^  6w 

MARKSTS. 
8m  OoRPomATiONtp  8^  6L 

MARRIAQE. 
8m  Dinai,  2,  3;  SiDuonoH,  L 

MABRIAQB  AND  DIVORC& 

AvmnmuL  Cohtraot  Frooitrxd  bt  Fbavd  8sr  Aside 

Ml  inteiided  husband,  bj  misrepresaatatioii,  deoeptioii,  aad  widiw 
Tantage,  f ramdnlently  indiioat  his  intended  wife  to  exeomte  an 
tial  oontraeti  she  may,  after  the  mairiagSb  and  befoie  hia  ileathp  have 
■noh  eontraot  set  aside;  and  she  has  the  right  to  prove  Ua  mjaoondnet 
after  marriage,  for  the  parpose  of  showing  that  her  aet  in  hriai^ac  tiM 
■ait  WM  not  prematore.    Lamb  r.  Lmmb^  VI. 

MARBISD  WOMAN. 
8ee  HcraBAHB  akd  Wm, 

MASTER  AND  8SRVANT. 
L  Pabbrt  ahb  Orild.  —  Gontraot  Sioned  bt  a  Mixos  ahb  bib  Faxsh^ 
respecting  wages  to  be  earned  by  her,  is,  in  law,  the  eontraot  of  the  fathet^ 
and  therefore  cannot  be  avoided  or  disaffirmed  by  her.  Henoe^  if  aneh 
oontraet  stipnlates  that  the  wages  shall  be  paid  to  her,  bnt  that  if  she 
leaves  the  employment  without  first  giving  two  weeks'  notion,  or  fsfla  to 
work  faithfally  during  the  period  of  two  weeks  after  giving  nolioa  of 
the  intention  to  leave,  then  thatasnm  specified  shall  be  forfeited  to  her 
employer  as  liquidated  damages,  and  may  be  dednctod  from  wages  dus^ 
snoh  stipulation  is  valid  and  enforceable.     Temmaam  Mfg.  Cbu  v. 


ti  DAMAon. — Thi  Riom  or  ait  BMFLOTnt  to  Deduov  a  Sou  Spsamn 
At  LiQcriDATBD  Damaom  from  the  wages  of  an  employes^  who  leavea  tiie 
■ervioe  without  first  giving  previous  notioe  of  his  intention  to  do  ao^  as 
stipulated  in  a  eontraot  of  employment,  cannot  be  defeated  by  the  eoi- 
ployee  returning  on  the  next  day  after  quitting  work,  and  oAering  to 
work  out  her  notioe.     Ttwmenet  Mfg,  Oo*  v.  JamtM^  865. 

IL   DaMAGISi  COHTRAOr  rOB  LlQDIDATBSb  WBBV  SUVTADIABLI.  —  A  SaddiM 

breaking  oS  ^  •,  contract  {or  services  by  either  party  invdvee  sooh  dif* 
fionlties  oonoerning  the  actual  loss  as  renders  a  reasonable  agreement 
for  stipulated  damages  appropriate  and  valid.  Tlierefore,  if  a  contract 
for  services  stipulates  that  if  the  employee  shall  leave  the  eervioe  with- 
out giving  two  weeks'  previous  notioe  of  his  intention  so  to  do,  he  shall 
forfeit  a  specified  sum,  whioh  may  be  deducted  from  wages  due  him, 
such  stipulation  is  valid,  especially  if  the  oiroumstanoss  and  nature  cl 
the  employment  are  each  that  it  will  be  difficult  to  calculate  with  any 
certainty  the  actual  loss  resulting  from  abandoning  the  amplnjinsEl 
without  previous  notice.  Tentiuaee  Mfg,  Ox  v.  Jame^  8661. 
A  Monthly  Hirinq.  —  If  one  is  employed  to  be  paid  by  the  month  a  deatg 
nated  price,  this  constitutes  an  entire  contract  by  llie  month,  wbieh  tba 
iployer  cannot  terminate  at  will,  and  under  whioh  he  is  liable  Cor  ft 
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itt't  wagw  ff  h$  diaehargw  his  emplojM  witbomt  eanae  lmf<x%  ttift 
cspiiAtioii  of  the  month.    Mom  ▼.  I>eeaimr  Land  ^(e,  0(Kp66» 

§k  IfASmi  HOT  IdABLB  lOB  AOT  OF  SSBTAirT  HOT  EnOAGKD  ABOUT  M48TKEli 

BuBixna.  —A  master  is  not  liable  for  the  wrongfai  aot  of  his  senrant^ 
unless  snch  aot  was  done  by  the  servant  while  he  was  engaged  about  his 
master's  bosiness.  Where,  therefore,  a  baggage-master  on  a  railway 
train,  at  the  solicitation  of  the  express-messenger,  leaves  his  own  com- 
partment and  goes  into  that  of  the  exprees-messenger,  and  while  there 
•0  tenrifiee  a  boy  who  is  riding  in  that  part  of  the  ear  that  he  Jumps  from 
the  ear  while  it  is  running  at  a  high  rata  of  speed,  and  is  killed,  the 
railway  company  is  not  liable  for  the  wrongful  act  of  the  baggage«mas- 
ter,  unleM  it  was  done  while  he  was  about  the  company's  business  and  in 
the  performanoe  of  some  duty  with  respect  to  the  boy.  Loukmlk  etc 
R'y  Co.  ▼.  Dougkua,  582. 

iL  MaSTKR'b  LXABIUTT  FOB  SeKVANT's  COMMUHIOATIHO  ▲  CONTAOIOUS  Dl8- 

XAflB.  —  A  railway  corporation  is  not  liable  to  one  contracting  small-poz 
from  its  ticket  agent  when  visiting  its  office  for  the  purpoee  of  purchasing 
a  ticket,  if  the  corporation  had  no  knowledge  that  its  agent  was  afflicted* 
The  negligent  or  accidental  act  of  the  agent  in  imparting  the  contagions 
disease  to  the  parchaser  of  the  ticket  was  not  within  the  scope  of  his 
•mployment^  so  as  to  charge  his  principaL    Lang  t.  Chicago  etc  B,  B^ 

a».,27i. 

T«  Bnxfl  OF  Emplotmbnt.  —When  a  servant,  suspecting  a  danger  not  ne- 
oessarily  incident  to  his  employment,  complains  thereof  to  his  master, 
who  assures  him  that  he  is  in  no  danger,  he  has  a  right  to  rely  upon 
that  assurance;  and  if  he  is  subsequently  injured  by  the  danger  com* 
plained  of,  he  cannot  be  deemed  to  be  gnilfcy  of  contributory  negllgeuceb 
Wagner  ▼.  Jayne  Cfiemkal  Co.^  746. 

&  Risk  of  EiffPT>oTMKNT  —  Nbgliobiioi,  whbn  Qubsttoh  of  Fact.  — 
When,  in  an  action  to  recover  for  injuries  sustained  by  inhaling  fumes 
of  nitric  acid,  the  proof  shows  that  plaintiff  was  employed  as  an  out* 
side  common  laborer,  but  was  ordered  by  his  employer  to  do  inside 
work  in  connection  with  a  manufacturing  process  in  which  nitric  acid 
was  used,  evolving  poisonous  fumes,  of  which  defendant  had  knowledge 
and  had  warned  other  workmen,  but  the  evidence  is  conflicting  as  to 
whether  or  not  plaintiff's  injury  could  have  been  caused  by  such  fumes, 
and  as  to  whether  or  not  he  knew  or  had  been  warned  that  they  were 
dangerous,  the  question  of  negligence,  both  on  the  part  of  plaintiff  and 
defendant,  should  be  submitted  to  the  jury  for  determination.  Wag* 
fler  ▼.  Jayne  Chemical  Co.,  745. 

it  Bmplotbb  will  bb  Presumed  to  bb  Famtliar  with  Danobrb,  latent 
as  well  as  patent,  ordinarily  accompanying  the  business  in  which  he  is 
engaged.     Wagner  v.  Jayne  Chemical  Co,,  745. 

lOl  Duty  of  Master  to  Provide  for  and  Warn  Servant. — An  em- 
ployer is  bound  to  exercise  reasonable  precaution  against  injury  to  his 
employees,  while  in  his  service  and  obeying  his  orders.  He  must  pro- 
Tide  suitable  instruments  and  means  with  which  to  oarry  on  the  busi- 
ness which  he  sets  them  to  do,  and  must  warn  them  of  all  dangers  to 
which  they  will  be  exposed  in  the  course  of  their  employment,  exoept 
thoBO  which  the  employee  may  be  deemed  to  have  foreseen  as  neess- 
Mrily  Incidental  to  his  employment,  or  which  may  be  open  and  obvioos 
to  a  person  of  his  experience  and  understanding,  or  such  as  the  smployep 
«umol  \m  dsemed  to  have  foreseen.     Wagner  t.  Ja^m  Vhemieal  Oo^  74Bb 
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IL  Run  OP  SMFtomirr— >FiTMB  ov  Kithio  Aossk  ^■■^Thv  h 
In  tiM  Mnploymeiii  off  a  oommon  laborw  that  presnppOMs  aay 
kaowladfe  of  the  property  of  Mida,  or  that  poiaonono  faineo  mn  UU^ 
to  be  OTolved  in  %  manafftotaring  prooets  in  whioh  nitrio  acid  m  jne^ 
although  raoh  famei  are  perceptible  to  the  eensea.  Henoo  it  la  not  pr^ 
rained  that  aooh  laborer  either  posaesaea  or  profeaaeo  each  kaovledgi^ 
and  without  aome  aaeh  preriooa  knowledge,  the  danger  from  expeaora 
to  aaeh  fnmea  ia  not  open  and  obTiona,  and  aoeh  laborer  eaoaot  bt 
deemed  to  bare  aaanmed  each  riak,  unknown  to  him,  thoagb  nalnfallj 
and  reaaonablj  inotdent  ta  hia  employment.  Wagmar  ▼«  Ja§m^  ChtmivA 
Oai.  74S. 

XL  Bisks  Assumed  st  Sbrtaht.  —An  employee  will  be  deemed  to  have 
aasnmed  all  riaka  nata rally  and  reaaonably  inoident  to  bia  employmeol; 
and  to  have  notioe  of  all  riaka  which,  to  a  person  of  hia  experionoe  and 
nnderatanding,  ara^  or  onghfe  to  be,  open  and  obviooa.  Wag/mr  r.  JayM 
CAemieo/  Cn.,  746. 

8ea  Bailments,  4^  6;  Evidbngx,  6,  7;  Fhaud,  4;  Ltbsl,  7;  Kkguobiic^  \ 
10;  Railboads^  6,  8^  14,  20-25,  81,  88;  TaLEORAPHa^  &» 

MECHANICS'  LIENS. 

L  Mbohanios*  Lnirs  oanvot,  as  a  Gsmeral  Ritlb,  be  EirfOROBD  afliTBg 
Property  hot  Sdbjeot  to  Salr  undbr  Exbcutiom;  bnt  if  prt^erty 
beloDga  to  a  oorporation  having  power  by  ita  volautary  act  to  create  a 
lien  thereon,  whereby  it  may  be  aabjeoted  to  aeianre  and  aale,  it  may 
alao  be  aubjeot  to  a  mechanio'a  lien.  Badger  Lumber  Cb.  ▼•  ifonoi 
Water  Supply  eie,  Co,,  306. 

ti  Tni  Facf  that  Propbrtt  is  vpoit  ob  within  a  Pvblto  Strbr  doaa  not 
prevent  a  mechanio'a  lien  from  attaching  in  favor  of  a  contractor  wba 
fnrniahed  it,  if  it  ia  rightfully  there  under  a  franchiae  granted  by  the 
municipal  authoritiea.  Badger  Lumber  Co»  ▼•  Mariom  Water  Suppl^f  de, 
Co.,  SOL 

%  For  What  Appurtenances  mat  bb  BNroROSo.  —  Poles  planted  in  the 
publio  atreeta  by  an  electric-light  oorporation,  and  connected  with  iti 
electric-light  plant,  machinery,  and  power- houae  aituate  upon  ita  raai 
eatate,  are  appurtenant  to  auch  plant  and  realty,  and  entitle  the  penon 
who  aupplied  them  to  a  lien  thereon,  under  a  atatute  granting  a  lian 
to  any  person  forniabing  raateriala  for  erecting,  altering,  or  repairing 
any  building,  or  an  appurtenance  of  any  building,  npon  the  whole  piece 
or  tract  of  land,  the  building,  and  appurtenancea.  Badger  Lumber  de, 
Co.  ▼.  Marion  Water  Supply  etc.  Co.,  301. 

4  Mechanics*  Liens  against  Propertt  op  Quasi  Pubuc  Corporations.  — 
The  property  of  an  electric-light  corporation,  having  a  franchiae  from  a 
dty  to  occupy  ita  atreeta  in  the  tranamiaaion  of  light  to  ita  inhabitant^ 
ii  subject  to  a  mechanic'a  lien  under  a  atatute  granting  anch  lien  to  any 
mechanic  or  other  person  who  ahall,  under  oontract  with  the  owner  of 
any  tract  of  land,  perform  labor  or  furniah  material  for  erecting^  altai^ 
ing,  or  repairing  any  building  or  appurtenance  to  any  bnildin{t  or  aay 
•rection  or  improrement.  Badger  Lumber  Co*  ▼•  Markm  Water  Setfig 
ilfrCb.»808. 

MENTAL  ANGUISH. 

8m  0AMAOa%  8|  NbOUGBNOI^  4|  TBLBaBAPB%  tf  % 
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MERGER. 

!•  DocTntm  ov^  nor  Afpltcabli  aoainbt  Pbrsov  Patxito  Debt  for 
Which  Hs  n  hot  Ltablb.  —  Tlie  technioal  dootrtne  of  merger  ean* 
not  be  applied  against  a  perron  not  liable  for  a  debt*  wbo  pays  it  off  to 
proteot  property  acquired  from  the  person  prioiarily  liable.  Awf  ▼• 
Morgan,  237. 

Wm  Hot  Ykkvkstkd,  whbrb  Fraud  ok  Wrono  would  Result.  — Merger  ia 
noTer  prevented  when  frand  or  wrong  would  resalt  if  it  were  defeated. 
If  a  legal  mle  secures  justioa,  equity  does  nothing  to  defeat  its  opera* 
tioiib  but  giTaa  it  oomplete  and  effective  force.    Boo$  ▼.  Morgan^  837« 

Bee  JUDOMBNTS^  & 

MISNOMER. 
See  PH00XH8,  & 

MISTAKE. 

1»  Rsfomf ATioK  or  OosrsAor,  Dborbb  or  pRoor  Necssaart  ut  Aorum  rcnu 
—In  an  action  to  reform  a  written  contract  on  the  ground  that,  owing 
to  a  mistake,  it  fails  to  express  the  agreement  which  the  parties  to  it 
actually  made,  it  is  incumbent  upon  the  party  alleging  the  mistake  to 
deariy  establish  it  by  satisfactory  proofs,  but  he  is  not  bound  to  estab* 
lish  the  mistake  beyond  a  reasonable  doubt.  It  is  not^  therefore,  error, 
in  an  action  upon  a  contract,  in  which  the  answer  sets  up  a  mistake^  and 
asks  for  a  reformation  thereof,  for  the  oonrt  to  refuse  to  charge  the  jury 
*^that  the  burden  of  proof  is  on  the  defendant  to  satisfy  the  jury,  be- 
yond a  reasonable  doubt,  that  there  was  a  mutual  mistake  in  this  case." 
Southard  v.  Ourley,  ^2. 

i»  Mistake  or  Law  —  Equitablb  Relist.  — When  parties,  with  knowledge 
of  the  facts,  and  without  any  ineqaiial>Ie  incidents,  have  made  an  agree* 
BMut  as  they  intended  it  should  be,  and  the  writing  expresses  the  trans- 
action as  it  was  understood  and  designed  to  be  made,  equity  will  not 
allow  a  defense,  or  grant  a  reformation  or  rescission,  although  one  of  the 
parties  may  have  mistaken  or  misconceived  its  legal  meaning,  scopes  or 
effect  Renard  v.  Cfiiik,  458v 
%t  MiETAKB  or  Law — Equitable  RELisr.  —  When  a  person  is  ignorant  or 
mistaken  with  respect  to  his  own  antecedent  and  existing  legal  rights. 
Interests,  or  estates,  and  enters  into  some  transaction,  tlie  legal  scope 
and  operation  of  which  he  correctly  apprehends  and  understands,  for  the 
purpose  of  affecting  such  assumed  rights,  interests,  or  estates,  equity 
will  grant  relief,  defensive  or  affirmative,  treating  the  mistake  as  analo* 
gons  to,  if  not  identical  with,  a  mistake  of  fact.  Benard  v.  Clink,  45S. 
4  Deeds  —  Reformation  or,  roB  Mistake  —  Evidence  IiisurriciKN'T  to 
Jasnrr.  —When  a  wife's  name  is  mentioned  in  the  recitals  of  a  deed  as 
a  party  thereto,  but  she  is  neither  named  nor  referred  to  in  the  gmiiting 
or  operative  (danses  of  the  deed,  where  the  name  of  her  husband  alone 
appears,  and  the  proof  shows  that  the  party  drawing  the  deed  was  iu« 
struoted  to  make  it  to  the  husband  and  wife  jointly,  but  a  mortgage  of 
the  same  date  recites  that  the  husband  is  the  sole  owner  of  the  land,  the 
evidence  is  not  sufficiently  dear  and  certain  to  reform  the  deefl  on  the 
ground  that  the  name  of  the  wife  was  omitted  therefrom  by  mi«take,  and 
that  it  was  intended  to  oonvey  the  land  to  the  husband  and  wife  jointly. 
Boptrhwm  KaL  Bank  ▼•  Hartman^  709. 


968  Ihdkz. 

IL  Dbbm— Rmoematkui  ov,  iob  Hirabl  —  Btidviioi  SumcBiiT 
RnoBM  A  DiKD  on  the  ground  of  mistake  nmat  be  dear,  preeiae^ 
indabitable,  and  of  tnoh  weight  and  directoe«  aa  to  estaUiah  the  Caoli 
alleged  beyond  s  leasonable  donbt.     Boyericwm  NaL  Bamk  ▼•  Sarimm^ 

8eeELionoN%  6L 

HONUMENia 
See  Plbaduio,  L 

HORTQAOES. 

L  SuBRooATiov,  DoonuNS  or,  Afpuoabls,  though  Riohtb  of  Thtsd  Pbb* 
SONS  iNTBRTSirB,  WHiH.  —  Where  a  mortgagee,  induced  by  the  feaad- 
ttlent  repreaentationa  of  the  mortgagor  that  hia  mortgage  would  thenliy 
beoome  the  aenior  lien,  pays  money  to  remove  prior  liana  on  the  prop> 
trty,  he  is  entitled  to  be  subrogated  to  the  rights  of  the  holders  of  anch 
prior  liens,  aa  against  a  person  whose  lien  is  prior  to  the  lien  el  the 
mortgage,  bnt  junior  to  the  liena  satisfied.    Badotr  ▼.  Fjfne^  SSL 

%  AanoMMurr  ov— Riohtb  ov  Absionkb. — The  assignee  of  a  mortgafi 
and  aooompanying  negotiable  note,  transferred  before  maturity  and  lor 
a  ▼alnable  oonsideration,  takes  the  securities  free  of  any  equitiea  eristii^ 
between  the  original  parties  of  which  he  had  no  notice.  WHSaau  ▼• 
Keym.AaA. 

8L  Patmbmt  ov  AflsioffXD  Mobtq aob.  —  When  a  mortgagee  assigaa  the 
mortgage  and  a  negotiable  note  secured  thereby,  before  maturity,  and 
for  a  valuable  oonsideratioa,  and  the  mortgagor,  without  knowledge  of 
such  assignment,  pays  the  mortgage  debt  to  the  administrator  of  ths 
original  mortgagee  without  requiring  the  prodnetion  of  the  note  and 
mortgage,  such  payment  ia  no  defense  to  foreclosure  of  the  mortgjiige  by 
the  assignee.     WUUami  ▼.  Key€9^  438. 

4  Patmbnt  ov  Asbionbd  Mostoaob— ConaTRuonoir  ov  Statotb. — A 
statute  reciting  that  "the  recording  of  an  assignment  of  a  mortgage 
■hall  not^  of  itself,  be  deemed  notice  of  such  assignment  to  the  nurt- 
gagor,  so  as  to  invalidate  any  payment  made  by  him  to  the  mortgagee,* 
does  not  authorise  the  mortgagor  to  .pay  the  mortgage  to  one  not  the 
holder  of  the  negotiable  note  secured  thereby,  but  it  only  means  thai 
the  mortgagor  shall  not  J>e  required  to  search  the  record  before  making 
payment  to  the  one  frhna  fade  entitled  to  receive  it»  who^  in  case  the 
mortgage  is  accompanied  by  a  negotiable  note^  is  the  holder  thereolL 
WaUamM  ▼.  iSeyef,  438. 

ft,   MOBTOAOS  TO  DbTBAUD  OrBDITOBS  —  RlOBT  OV  MOBTQAOOB  TO  DiBPim 

Vaubitt  of.  —  In  an  action  by  a  mortgagee  to  enforce  a  nxHrtgage,  the 
mortgagor  may  successfully  dispute  its  validity  by  showing  that  it  was 
given  without  any  consideration,  and  for  the  purpose  of  defrauding  his 
oreditors.     WOikmu  v.  CUnk,  443. 

lb  HoBTOAOB.— A  Tbmdbb  OF  TUB  FuLL  AKoniTr  due  upon  m  mortgage 
dischargee  the  mortgage  lien,  if  the  tender  is  refused  without  adequate 
exouse.    Senard  v.  Clink,  468. 

7.  MoBTOAOBS— Tbndbb  AS  DiscHAROB  OF.  —  When  an  attempted  foresloa- 
we  of  B  mortgage  at  law  has  proved  ineffectual  because  an  aaeignaMBI 
of  the  mortgage  was  not  of  record  at  the  time  of  snob  attempted  fors> 
•losnre^  a  subsequent  tender  of  the  amount  due  upon  the  mortgags^  ei« 
elusive  of  the  costs  of  snch  foreclosure  proceedings  is  not  anfBoie&t  Is 
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diaolMrge  lh«  lien  of  lh«  nu^gage,  and  th«  mortgagee,  after  offering  to 
apply  the  money  tendered  upon  the  mortgage  debt»  and  having  this  offer 
vefoaed,  may  maintain  %  bill  in  equity  to  foreoloee  the  mortgage.    Benard 

L    BXICUTOBS   AUD    ADMINiaT&ATOBa— AfPOIHTMXMT    OV    MORTaAOOB   AB 

SxiouTOB  n  NOT  Patmiht  07  MoRTOAOB.  —  When  a  mortgagor  ia 
appointed  exeontor  of  the  will  of  his  mortgagee,  and  inyentories  the  re* 
corded  mortgage  as  part  of  the  assets  of  the  estate,  without  mentioning 
the  mortgage  note,  which  is  produced  in  court  and  treated  as  assets  dnr* 
ing  the  administration,  his  appointment  as  executor  will  not  operate  to 
discharge  the  mortgage  and  note,  but  they  become  assets  of  the  estate, 
and  may  be  legally  assigned  to  a  legatee  under  an  order  of  final  distribu- 
tion.  8nch  legatee  may  then  maintain  a  bill  to  foreclose  the  mortgage^ 
although,  prior  to  its  assignment  or  distribution,  and  to  the  fi  nal  discharge 
of  the  executor,  he  had  represented  the  mortgaged  laud  to  be  nneneum* 
bered,  and  had  sold  it  to  a  third  person,  received  the  purchase-money, 
and  exeouted  a  warranty  deed.  In  such  case  the  purchase-money  re* 
oeived  by  the  executor  will  be  applied  to  the  payment  of  the  mortgage 
dabt^  and  the  balanoe  dne  on  such  debt  will  be  declared  a  lien  on  the 
land  in  favor  of  suoh  legatee;  and  as  the  purchaser  from  the  executor 
has  a  oomplete  remedy  at  law  upon  his  warranty  of  title,  the  fact  that 
he  has  absconded,  leaving  no  property,  affords  no  ground  for  equitable 
relief  against  suoh  legatee.    Crow  v.  Conani,  427. 

9l   BXXCUTORS    AND    ADMINISTRATOBa  —  APPOINTMKNT    Of    MOBTGAGOB    AB 

ExicuTOB  D0K8  NOT  Afrot  Equitt  Of  Rbdbmftiok.  —  When  a  mort- 
gagor is  appointed  executor  of  the  will  of  his  mortgagee,  and  accepts  the 
trusty  the  mortgage  debt  is  not  thereby  discharged  as  a  lien  against  the 
land,  and  it  thereby  becomes  an  asset  of  the  estate,  but  the  equity  of 
redemption  doee  not  thereby  become  such  an  asset,  and  if  the  mortgage 
debt  is  assigned  to  a  legatee  on  final  distribution,  the  latter  does  not 
aoquire  any  interest  in  money  thereafter  received  by  the  executor  upon 
his  sale  of  snch  equity  of  redemption.    Croio  v.  Conani,  427. 

lOl   BUBOUTORS  AND  ADMINISTRATORS — ApPOIKTUBNT  OF  DbBTOB  AS  PaT* 

MBNT.  — The  equitable  rule  that  if  a  debtor  is  appointed  executor  of  the 
will  of  his  creditor,  and  accepts  the  trust,  the  debt  is  presumed  to  have 
been  paid,  and  is  treated  as  assets  in  the  hands  of  the  executor  for  the 
payment  of  debts  and  legacies,  does  not  operate  to  discharge  a  lien  by 
which  snch  debt  is  secured.    Crow  v.  Conani,  427. 

11*  CoNfLicT  Of  Laws — Plaob  ov  Prrformanob.  —  When  a  bond  and 
mortgage  for  the  pnrohase  of  real  estate  in  one  state  are  executed  in 
another  state,  but  show  upon  their  face  that  they  are  to  be  performed  in 
the  state  where  the  land  is  situated,  their  validity,  nature,  obligation, 
and  interpretation  mnst  be  governed  by  the  laws  of  the  latter  state,  al- 
though brought  in  question  in  some  other  state.    Bourn  ▼.  BirchcM,  797. 

8m  Chattel  Mobtqaois;  Bquitt,  6;  Evidbnob,  12;  Husband  and  Wui^ 
2|  IaauBANO%  1,  6;  Mistakb,  4;  Sobbttbiuf,  7|  Usubt* 

HULTIFARIOUSNESa. 
See  PLBADiNe,  10. 

HUNiaPAL  OORPORATIONS. 

L  SfBUIMO  BNUMBRATIOir  OF  CORFOBATB  PoWBBfl  IN  8tAT0T%  BFTlOr  OV.  •• 

When*  in  a  general  statute  for  the  inoorporatton  of  cities^  there  is  a  speoiia 
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•niinmmtiofi  of  oortala  powers  whioh  would  belong  to  ttie  oorporatiei^ 
wiihoqt  epeotllo  ennoieniioii,  theepeoifiostotaie  ie  to  be  reganied,  mek 
M  the  ionree  of  the  power,  but  m  a  mere  decleratioo  of  a  preenating 
power,  or  of  a  power  inherent  in  the  very  nature  of  a  mnaieipal  eocpon* 
tioa,  and  essential  to  enable  it  to  aooomplish  the  end  for  whicli  it  it 
eieated.  And  the  ennmeration  of  powers,  indading  a  portion  of  thoae 
venally  implied,  does  not  neoessartly  operate  as  a  limilation  of  oorporate 
powers^  excluding  thoee  not  enumerated.  Crato/ordsmtk  ▼.  BratUm^  21^ 
&  McTNiciPAL  OoRPORATioir  HAS  No  AuTHaRnT  TO  DioiDB  LboaIi  GojmuK- 
▼SRSiBa.  — The  act  for  the  ineorporation  of  cities  does  not  Test  ia  the 
ootnmon  council  of  cities  the  pciwer  to  determine  legal  oontroTeraiea 
oeming  personal  or  property  rights,  but  the  decision  of  snofa 
BQst  be  made  by  judicial  tribunals,  and  to  them  an  injured  party 
a  right  to  appeal  for  a  yindioatioa  of  his  rights.  WiUiam»  ▼. 
ITy  Co,,  201. 

%  DUCBBTION  OF  MUNICIPAL  OOBPORATIONS  NOT  SuBJaCT  TO  Jin>IOCAL  (>»• 

TBOL.  —  The  discretion  of  municipal  corporations,  within  the  aphere  of 
their  powers,  is  not  subject  to  judicial  control,  except  in  cases  where 
fraud  is  shown,  or  where  the  power  or  discretion  is  being  grossly  abnset^ 
to  the  oppression  of  the  citizen.  OrawfordtviUe  y.  Braden^  214. 
4  LtOOT  TO  PrITATI  OoNaaKBRS,  MUNICIPALITT  MAT  FvBinsB.  — A  ■»• 
nicipal  corporation  may  establish  and  maintain  works  for  lighting  ita 
streets,  and  may  at  the  same  time  furnish  the  light  to  the  inhabitant^ 
to  Ugh  t  their  residences  and  places  of  busi nees.  Oratq/brdtmlle  ▼.  Braiewt 
214. 

H  POWBR  TO  LlORT  GlTT  ImPLIBS  PoWBB  TO  SeLBOP  MbAHB  OB  DoiBfl  BOl 

—The  power  to  light  the  streets  and  public  places  of  a  oity  carries  with 
it  incidentally  the  further  power  to  procure  or  furnish  whaterer  is  ne- 
oessary  for  the  production  and  dissemination  of  the  light.  OnmQ^bnis- 
mlle  V.  Braden,  214. 

C  FowBR  TO  Light  Strbets  of  Oitt,  Implied  and  Inhbrbht  MirmoiPAL 
Power.  — The  power  to  light  the  streets  and  public  places  of  a  city  is 
one  of  the  implied  and  inherent  powers  of  the  municipality,  neeeesary  te 
properly  protect  the  lives  and  property  of  its  inhabitants^  and  as  a  dieck 
on  immorality.    Craw/ordsmlle  v.  BrcuUn,  214 

y.  DoQS  Running  at  Large,  Cm  Ordinance  mat  Authorizr  Killibo 
OF,  WITHOUT  NoncE.  —  A  municipal  corporation  may,  in  the  oxerciss  of 
the  police  power,  provide  by  ordinance  thit  nninnzzled  dogs  mnniog  at 
large  sball  be  killed.  Such  ordinance  does  not  violate  the  constitntional 
rights  of  the  owners,  although  their  property  is  destroyed  without  no- 
tice to  them.     Julienne  v.  Mayor^  526. 

C  *' Running  at  Large,"  Meaning  of.  —  A  dog  found  in  a  street  of  a  eity^ 
unmuzzled,  and  unaccompanied  by  its  owner,  is  deemed  to  be  "  mnning 
at  large,"  within  the  meauing  of  a  city  ordinance  authorizing  the  killiog 
of  dogs  so  found,  and  may  be  lawfully  killed  by  a  polioe-officar,  altheagh 
it  has  Just  escaped  from  confinement,  and  the  owner  is  in  pursuit  of  it. 
Julienne  y.  Majfor,  626. 

t.  Power  of  Municipal  Corporation  to  Prbebrtb  Health  and  Safbtt of 
RB  Inhabitants.  — The  legislature,  by  the  act  authorising  the  organiaif 
tion  of  B  municipal  corporation,  expressly  delegates  to  the  mnnicipslity 
the  power  to  preserve  the  health,  safety,  and  property  of  its 
tants.    0ra^(frd§9iiU  r.  Brmim^  214. 
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CbKPomAn  Vfnarmm,  ICxbroiss  op,  oah  bv  QiresTToirBD  bt  Statb  ohlt 
WRBM.  -^  Wh«re  there  ia  ao  aMnmptimi  of  corporate  rights  and  funo- 
tioDiy  and  ao  ezeroise  of  each  rights  and  functions  ander  claim  and  color 
of  law,  only  the  state  can  question  the  validity  of  the  assamption  and 
•xereifla  of  taoh  functions  and  rights,  and  an  indiridnal  cannot  snecess- 
fully  aasail  them  in  a  oollateral  proceeding.  fVUUanu  y.  CUken£  E*p 
Obu,S01. 

11.  Rbsolution  or  Obditvakob,  Grrr  vat  Emflot  Eithbr,  whbv.  — Where 
%  eity  connoil  has  power  to  act  in  a  giren  case,  and  its  charter  does  not 
prescribe  the  manner  of  action,  it  may  accomplish  its  object  by  resolu- 
tion as  well  as  by  ordinanee.    Oraw/onUvUle  w,  Braden,  2 14b 

n.  BiOHT  io  Uaa  Si'rbit  oamkot  bb  Dbstiioybd  ob  Impairbd  whbn.  — > 
Where  a  right  to  use  a  street  is  acquired  pursuant  to  a  statute  and 
vnder  a  license  from  the  municipality,  it  is  in  the  nature  of  a  oou tract 
rights  and  the  municipality  itself  cannot  destroy  nor  materially  impair 
it;  and  the  courts  must  decide  all  controversies  in  which  such  rights  are 
inrolTed.     WiUicmu  y.  CUbew'  R"y  Ca,  201. 

liL   AflSBaSMBNT    ON  AbUTHNO    PrOPBRTT  rOR    SWBRPINO    StBBEV    18    NOT 

Tax.  —  An  assessment  made  against  the  owners  of  property  abutting  on 
•treets  required  to  be  swept  and  sprinkled,  for  the  purpose  of  paying  the 
'•zpense  of  such  sweeping  and  sprinkling,  is  not  a  tax,  bnt  a  local  assess- 
BSent,  and  a  statute  authorising  such  an  assessment  does  not  violate  a 
oonstitntional  provision  requiring  an  equal  and  uniform  rate  of  taxation. 
Jteinhen  y.  Fuekring,  247. 

Mb  PoLioi  Power,  Local  Assbssmbmtb  for  Swbbpino  Strbxts  Propxr 
BxxROiSB  OP.  —  Since  the  public  in  general  has  an  interest  in  keeping  the 
streets  free  from  filth,  a  city  may,  in  exercising  the  police  power  con- 
ferred upon  it  by  the  state,  order  them  swept;  and  as  the  abutting  prop* 
erty  owner  derives  a  benefit  from  such  sweeping  not  enjoyed  by  the 
genesal  public^  he  may  be  required  by  assessment  to  pay  the  expense  of 
such  sweeping;  and  such  an  assessment  does  not  amount  to  a  taking  of 
private  property  without  compansation  and  without  due  process  of  law. 
Rdnken  y.  Fuehring,  247. 

1&  Bbtoppbl.  —  The  doctrine  of  estoppel  has  been  extended  to  municipal 
oorporations  as  to  matters  within  the  scope  of  their  powers  and  the 
powers  of  their  officers,  so  as  to  bind  them  by  their  own  acts  and  ac- 
quiescence, and  the  sets  and  acquiescence  of  their  officers,  whenever  an 
estoppel  wonld  exist  in  the  case  of  a  natural  person.  ButdUn$on  dc» 
B,  B,  Co.  y.  CommUnonert,  278^ 

It,  A  MaNxctPAL  Corporation  Lbatino  Ukouardbd,  in  the  night-time» 
and  without  dauger-siguals,  an  excavation  extending  npou  or  near  to  a 
cross-walk  in  a  pnblic  street  is  guilty  of  gross  oarelessiiess.     Olalhe  t. 

17«  Nbgligbhcb  —  CoNOURRBHT  AND  Ck>NTRiBUTORT. — If  awoman,  Walking 
in  the  night-time  on  a  cross-walk  in  a  public  street  is  cansed  to  step  to  one 
side  to  avoid  collision  with  persons  approaching  from  the  opposite  direo* 
tiooy  and  is  injured  by  falling  into  an  nnguarded  excavation  by  the  side  of 
the  walk,  the  municipality,  through  whose  negligence  the  excavation  waa 
thus  left  unguarded,  cannot  avoid  liability  on  the  ground  that  the  injury 
partly  resalted  from  the  negligence  of  the  peraona  thns  approaching,  nor 
on  the  ground  that  the  plaintiff  was  guilty  of  contributory  negligence  in 
MeppiRg  aside  from  the  walk.  The  divergence  from  the  eresa-walk  is 
■ot  oKdiaaiily  eridenoe  of  want  of  care.    OkUke  r,  Miaee^  306k 
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1%  DaoBBB  Of  Oabb  OTBS  SnLKsra  Imfossd  viov. — Ordinary 
■treeti  b  the  maMnre  of  diligeno«  imposed  upon  »  mimioipal 
tioii.    II  k  nol  Ml  inrarer  agaiiut  injnrj  to  pexaoos  lumg  iti  si 
JTeMU  T.  GrtmvUlB,  021. 

19.  Dsnon  iv  Stbjmt  OBsnuronov  — >  MvMiciPALiTr  Bovin>  to  Xaks  llih 

TIOB  OF  SaOH  A8  ObDIH ART  OaMM  WILL  DlBOOTBR.  —  Whoro  «& 

tion  in  a  atreol  ia  created  by  a  «ity  itself,  or  is  permitted  to  be 
1^  another,  the  city  must  take  notioe  of  snch  defeoto  in  tlie  obstmi 
as  ordinary  care  wUl  diM»yer.  NetbiU  y.  QreemmUe^  A2L 
SO.  SraiBT,  Steuotu&s  ih»  moot  u  Madb  ahd  Kept  Rsabohaslt  Savmi 
-^  A  stmctnre  in  a  pnblio  street  most  be  erected  in  such  n  manner  and 
with  snob  materials  as  to  be  reasonably  aafe»  and  must  be  kept  in  n  safe 
condition.  It  is  as  mnch  the  dnty  of  the  city  to  niAke  proper  repsin 
from  time  to  time  as  to  make  the  struotnre  safe  originally.  Ifeabki  t« 
€htemMet  SI21. 

SI.   MONIOIFALITT  OhABOBABLB  WITH  OOMIIOV  KVOWIBDOI^  SaMB  AS  Ha» 

OSAL  PutaoK.  — •  A  mnnictpnl  corporation  is  liable  for  injury  reanlting 
from  its  defeotiye  strnetorcs,  when,  by  reasonable  diBgenoe,  it  mi^M 
hare  acquired  knowledge  of  the  defect.  The  common  knowledge  of  maai* 
kind  as  to  the  action  of  the  elements^  and  the  like»  is  to  be  attribnted  Is 
mnnicipalities,  just  as  to  natural  persons.    JfeMU  t.  Ortamilet  SSL 

tS.  Damaoks  von  Chavos  ih  OnAiin  o#  Stabst.  ^  A  pmpvttj  owner  who 
has  bnilt  a  house  upon  his  lot  in  conformity  with  the  existing  phyneal 
grade  of  an  old  and  open  highway  can  recoFcr  damages  from  n  ci^  for 
depreciation  in  the  ralue  of  the  property,  cansed  by  changing  the  siisl 
ing  physical  eleyation  of  the  highway  in  front  of  the  lot  to  conform  to  n 
plan  or  regulation  l^gslly  confirmed  after  the  building  of  the  honse^  snob 
plan  being  the  first  regulation  of  grade,  and  differing  from  tiie  existoig 
physical  elevation  of  the  old  highway  in  front  of  the  lot.  O'Briem  t, 
Philadelpkki,  832. 

SS.  LiABiLrnr  of.  —When  n  public  oflicer.  In  the  line  of  his  dnties,  doss 
a  public  work  within  a  town,  for  the  public  benefit  or  use,  the  town,  in 
the  absence  of  any  direction  to  him,  is  not  liable  for  his  misconduct  ia 
such  work,  though  it  appointed  him,  and  is  obliged  to  pay  tiie  costs  of 
the  work,  and  theref<Mre  a  town  b  not  answerable  to  one  whose  properly 
was  taken  and  used  in  the  construction  of  a  highway  by  a  highway  sur- 
▼eyor,  charged  with  the  duty  of  opening  and  keeping  in  repair  all  pubHs 
highways,  and  who  is  appointed  and  paid  by  the  town.  Ooddard  r, 
ffarpnoeU,  873. 

9L  Uhoovstitutiohal  Statoti — LiABiLirr  iob  Aim  vummu — Attkf 
noting  under  authority  of  a  statute  afterwards  declared  nnconetitutioBal 
is  responsibls  for  all  damages  sustained  by  its  acts,  but  an  officer  or  agent 
of  a  city  who  acts  by  its  direction  in  the  premises  is  not  personally  rs- 
oponstble,  and  the  same  rule  applies  to  a  dtiion  who  acts  as  the  men 
repreeentatiTe  of  such  officer  in  the  performance  of  a  duty  which  appsr- 
•ntly  and  by  color  of  law  rests  upon  him  as  a  eltiaen,  and  which  woeld 
necessarily  be  performed  by  the  officer  without  any  personal  liability  if 
the  citiaan  refused  to  obey  the  mandate  of  the  officsr.  Dmm  t.  ilettsib 
706. 

K  UWOOMOTITUTIOWAL  STATCm— LlABILTrTfOE  AOIS  VWDSB.  •» A  citism 

subject  to  the  duty  of  obeying,  and  who  does  obey  and  execnte,  the 
mandatory  order  of  a  city  passed  by  it  by  yirtue  of  a  statute  aftsrwirdi 
declared  unconstitutional,  is  not  personally  liable  In  damagee  for  the  » 
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mH  €f  bii  a«t    In  meh  Msi^  however,  the  eity  it  Jabla.    Dimfi  t. 

McnnciPAL  Bonds  —  Von>  Ghabtis.  •—  A  oorporatioa  having  no  legal 
ozisteaoa  has  no  legal  power  to  inne  bonds  or  obligations  of  a  binding 
ebaraeter»  though  it  is  acting  as  a  municipal  corporation  and  in  the 
apparent  exercise  of  legal  corporate  power.  This  rule  does  not  applj  to 
mnnieipal  corporations  whose  organization  is  irregular  merely;  but  if 
the  constitution  or  a  statute  declares  that  certain  acts  done  or  omissions 
ooenrring  in  an  effort  to  organise  such  corporation  shall  render  void  the 
attempt  to  organize  it^  the  court  will  not  disregard  such  prohibition 
at  the  instance  of  a  creditor  deceived  by  the  appearance  of  a  legal  or- 
ganiflttiQii*    Bwj^  y.  Athens^  858. 

E7*  Railroad-aid  Bonds,  Estoppkl  to  Ooimsr  Vauditt  of.  — A  town- 
ship is  estopped  from  datming  that  a  petition  for  a  special  election  was 
not  signed  by  the  requisite  number  of  tax-payers,  if  the  fact  that  it  was 
so  signed  is  entered  on  the  journals  of  the  board  of  county  commissioners 
ia  ordering  the  election,  and  an  election  is  thereafter  had  at  whieh  the 
proposition  Ao  issue  bonds  is  carried,  and  they  are  afterwards  issued  in 
dne  form,  containing  all  the  recitals  required  by  law,  in  consideration  il 
which  the  railroad  is  located,  constructed,  equipped,  and  operated,  with* 
ont  objection  or  protest  from  any  of  the  citizens  of  the  township* 
HtUehhiMon  etc*  R.  R.  Co,  v.  Commuaioners,  273. 

n.  Railroad- AID  Bonds.  —  A  Finding  on  thb  Part  of  County  Oommis- 
aiONBRS  that  the  preliminaiy  steps  required  by  law,  such  as  a  petitioa 
signed  by  two  fifths  of  the  tax-payers^  or  election,  and  a  majority  TotS^ 
liave  been  taken  is  conclusive  in  favor  of  a  railroad  corporation  whioli 
accepts  bonds  or  a  subscription  based  upon  such  finding.  titUchinmmelCt 
B*  R.  Qk  w,  OofftmiiJihners,  273. 

I9l  Municipal  Bonds  —  Issuancb — Validitt.  — When  the  power  to  issvs 
water-works  bonds  is  vested  in  a  village  council,  such  bonds  are  not  bind* 
ing  upon  the  village  until  its  council  has  met  at  a  legal  meeting  and 
voted  to  issue  the  bonds,  or  authorized  their  issue,  PorUmomik  8aek 
Baadt  v.  Village  of  Ashley,  611. 

Ml  Hunioipal  Bonds  —  IsaaANCs  —  VALiDmr.  —  When  the  power  to  issos 
water- works  bonds  is  vested  in  a  city  council,  a  resolution  of  such  eoiiAi* 
oil  anthmizing  its  president  and  derk  to  sign  such  bonds  confers  no 
snthority  upon  such  oflScers  to  issue  and  dispose  of  the  bonds  after  sign* 
ing  them.    PorUmouih  Sao,  Bank  v.  Village  qf  Ashley,  611. 

tL  Municipal  Bonds —  Dbfnnsss  against.  —  Pnrcbaser  of  municipal  watei^ 
works  bonds  is  bonnd  to  take  notice  of  the  law  nnder  which  they  ars 
issued,  and  of  the  recorls  of  the  city  issuing  them,  and  when  such  records 
disclose  that  they  were  not  issued  in  compliance  with  law,  the  pur* 
ehaser  takes  them  at  his  peril,  and  they  are  not  binding  against  the  city* 
PartemtMh  Stm.  Bank  v.  Village  of  Ashley,  511. 

BseSsTOPFRL;  High  WATS,  2-5;  Injunctions,  1;  Lsoislatusr,  1;  Mbchah* 
HOB*  LiBNfl^  ^  Nmligbnob,  12,  18^  19,  20;  TRuns,  1-S;  Watbr  Cqi» 

MUTUAL  BENEFIT  SOCIETIESL 
See  Associations. 

NAVIOATIOlf. 
See  BRAti  Phopbrtt,  3;  Watsbooursbi^  L 
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HEOUOEHGEb 
L  Fnn  —  HABim  ov  EMPLoran.  — Li  m  aetioii  agiinal  a  Hrill- 
FMover  for  dftougw  oansed  byfiMtpnadfroa  the  aoddoBftal 
hi*  sav-miUy  •vidmioa  thai  the  flmnaa  and  engiiMar  of  tb«  mill 
the  hftbife  of  ostng  intozieating  liqaoTt  and  wen  oooMumallj  nodar  iti 
inflnauoa^  it  ioadmitsibU  to  ahow  negligenoe^  m  the  abaaooa  of  praaC 
thai  anoh  liquor  habit  or  oocasional  iotoxioatioa  had  any  baariog  vpoa 
the  origin  of  the  fire^  or  anything  to  da  toward  praventi^g  ita  artinotMn. 
McNail^  T.  OoiweU,  4M. 

%  Firm—- Ltabiutt  vos.  —  Tha  owner  of  %  aaw^mill,  anrronaded  hgr  ia^ 
flammable  malorial,  and  in  whioh  a  fire  ia  liable  to  break  ontataay 
time,  is  bonnd  to  exerotaa  only  anoh  care  ta  prevent  tho  deatmetkm  of 
anrronnding  property  by  aeddental  fire  atarting  in  anoh  mili  aa  n  oMn 
of  ordinary  prodenoa  and  oantiottt  nnder  all  tho  dronnatanoe^  wonld 
•zeroiao  in  referenoa  to  properly  of  the  aamo  kind  aimilarly  aitnatedy 
and  belonging  to  himself.  Bat  to  operate  anoh  asill  without  any  appli- 
anoeo  or  means  at  all  to  eztingniah  Area  ia  nagligenoe^  aa  asattar  of  law. 
MeNalty  t.  CMtiie/4  4M. 

IL  Fnun — Leakutt  ov  HiUrOwim  nr  Rnraov  «a  — In  aa  action  la 
reootrer  for  damagea  to  adjaoant  property,  caosed  by  acoidental  fire  origi- 
nating in  a  saw>mill,  eyidenoe  of  the  praetioe  and  appUanoee  need  at  other 
aimilar  mills  at  different  plaeea,  neceasarily  nnder  difforant  eonditiona 
and  aarronndings,  la  inadmissiUe  to  show  negligenoe  in  the  oasa  vadar 
consideration.     MeNaUy  w.  CohoeU,  404^ 

4»  Damaom.  -^  MsES  Fkioht  ok  Hiatal  Agoitt  canaed  by  a  railway  aa» 
eldent,  nnaccompanied  by  aome  physical  injnry  to  the  pereon,  ia  too  ra» 
mote  to  sustain  an  action  for  negligence^  although  it  prodnooa  permanent 
Injary  to  the  nervous  system.    Evnng  ▼•  PUtttmrgk  €te,  J2V  ^t  VS9* 

i.  Kboliobncb,  of  What  a  Pboximati  Caoo. -^ The  proximate  oanaaof 
an  injnry  may.  In  general,  bo  steted  to  be  that  aol  or  omission  wbick  im- 
mediately  cansee  or  fails  to  prevent  tha  injury;  aa  act  car  oaaission  ooear* 
ring  or  concurring  with  another  whioh,  had  it  not  happened,  the  injnry 
would  not  have  been  iuflicted,  notwithstending  the  latter.  MaUn$ad  v. 
Kell^,  902. 

f,  PftnvMPTiov  or. —If  a  PAanuiosa  BBoaivia  iNjuam  vaoH  nm 
DsaAiLMaNT  ol  a  railway  car,  the  presumption  is  that  anoh  derail- 
ment resulted  from  the  negligenoe  of  the  oarriar.  Thia  presumption  can 
be  rebutted  only  by  satisfying  the  jury  that  the  derailment  waa  not  dae 
to  any  negligence,  and  could  not  have  been  prevented  by  the  exeieiae  of 
the  highest  degree  of  care,  akill,  and  diligenoe  en  the  part  of  the  earricb 
Atiibama  eie.  R.  &  Ox  r,  UUl^  fiS. 

y.  NaoLioBMCB,  wanr  hot  PaiaaMBD  fbok  Aouid— t.—  When  tiie  lose  of 
property  in  the  hands  of  a  common  carrier  ta  canaed  1^  aa  unprecedented 
flood,  amounting  to  an  act  of  God,  and  ia  not  due  to  the  frulure  of  any 
of  the  appliances  of  transportetion,  no  presumption  of  negligence  arises 
from  the  aooulent  which  will  cast  the  burden  of  proof  upon  the  oarriar 
to  show  an  absence  of  negligence  on  his  part.  Long  v.  jPaaaiyteBia 
R.  R,  Co,,  732. 

flL  EviDBNca. — BuRDBH  OF  Pro  VINO  Comtiubotort  Nboliobitcb  of  the 
plaintiff  resto  upon  the  defendant.    Alabama  etcR,R»  Osi  t.  FroMier,  S8. 

9l  Contributobt  Njaqligbhoi  QaaanoK  fob  Jvrt  whbic. — When  con- 
tribu  tery  negliji^ence  ia  relied  on  aa  a  defense^  unices  evidence  thereof  ia 
ao  plain  and  couvmcing  aa  to  leave  no  doubt  in  the  aiinds  of  reaaonable 
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H  k  wrar  for  tt«  toui  to  ptnmpteilj  iatlraot  for  Ihe  defoDAanK 
iVMAtf  ▼.  Ortrnvilk,  521. 
Mu  WiLLvin.  Imjokus. — APi*b4  ov  tbb  Ck>KTRxmnoRT  Niauosiiai  «f 
n»  PLAiHTurv  n  IiiaaFfioixiiT  wh«ii  the  oompUint  alleges  that  injoiiet 
were  wilifally  inflicted  apoa  plaiatiff  by  one  of  defeadant's  employees 
while  acting  within  the  scope  of  his  employment,  Alabama  eU*  22.  & 
Ok  T.  FrasUr^  23. 
11.  PssKMFTOBT  Instbuoiiov  iob  DsrBir]>AiiT  Ikpropsb  WHBsr.  —  In  an  ao- 
tien  to  reooTer  damagee  for  alleged  negligence,  where  the  defendant's 
Iteedom  liom  enlpabilitj  is  not  so  manifestly  dear  as  to  leave  no  room 
ibr  differences  of  opinion  among  roasouable  men,  the  qnestion  of  negli- 
gence ought  to  be  left  to  the  jury,  and  it  is  error  to  invtruct  peremptorily 
lor  the  defendant.    NtdiU  ▼.  GreesvOfe;  521. 

1&  MvHioiFAL  CoBPOiUTioiis — STABKm^  Kbquosnoi  oi  Uss  OF.  —  A  per- 
son desiring  to  cross  a  street  is  not  confined  is  the  crossing,  bnt  may 
assume  that  all  parts  of  the  street  which  are  intended  for  travel  are  reap 
•onably  safe.  He  may  therefore  croes  at  any  point  without  being  liable 
to  the  impotation  of  negligence^  if  he  has  no  notice  of  any  dangerons 
excavation  or  obstrnction.    OlaOm  t.  M'tSM^  308. 

llL  Pboximati  ahd  Rjucotb  Causb  Aptliw  to  MuNiozPALiTiis.— The 
rale  that  a  person  is  responsible  for  such  consequences  of  his  fault  as 
are  natural  and  probably  and  might  be  foreseen  by  ordinary  forecast^ 
bat  not  for  such  as  are  the  result  of.  an  extraordinary  event,  not  likely 
te  be  foreseen,  applies  in  actions  against  municipal  and  guan  municipal 
corporations,  as  well  as  to  natural  persons  and  private  corporations. 
Bchaefftr  v.  Jadaurn  Tawmikiip^  702. 

14.  OoHTRiBXTTORT  NaoLioiNOB — When  Qubstiok  lOR  JvRT.  —  When  a 
persoa  passing  along  a  sidewalk  ia  a  city  observes  a  trunk  suddenly 
pitched  toward  him  from  defendant's  delivery  wagon,  and  in  seeking  to 
avoid  being  struck  by  the  flying  trunk,  moves  toward  the  center  of  the 
sidewalk,  keeping  his  eye  on  the  trunk,  and  in  so  doing  falls  over  aa» 
other  trunk,  placed  upon  the  sidewalk  by  defendant*  thus  sustaining 
injnnee  for  which  he  seeks  to  recover,  the  question  of  his  contributory 
Mgligence  ia  the  matter  is  for  the  jury  to  determine.  YaSio  v.  UniUd 
Siaiet  Mgprem  Ckk^  741. 

Uw  SvDiHiH  Prbil — Proxucatb  Causr.  —When  a  person  has  been  put  in 
snddea  peril  by  the  negligent  act  of  another,  and  in  an  instinctive  effort 
to  escape  from  that  peril  falls  upon  another,  the  negligent  act  is  the 
proximate  aause  of  the  injury,  and  it  is  immaterial  that  under  different 
drcamstancee  he  might  and  ought  to  have  seen  and  avoided  the  latter 
danger*     Valh  t.  UnUtd  Statet  Sxfrtu  C^u,  741. 

l^  OoMiioy  Oarrirks — Prxsumptioh  of  Nkouornok.  —  Ah  Irjurious 
Afloawrr  alone  raisee  a  prima  faeti  presumption  of  negligence  on  the 
part  of  the  carrier,  and  devolves  upon  him  to  disprove  such  negligence. 
BmkT.  PmmKffl»sa$^  R.  R,  Ca.,  80a 

17.    OOMMOg    TaRBIRR  —  CONTRAOT    LiMITIKO    LlABILITT  —  NlGLTGBNCR, 

VMRR  Qonnoir  fob  Jurt.  —  When  goods  of  a  delicate  and  fragile 
character  are  shown  to  have  been  shipped  in  good  order,  and  delivered  in 
bad  order,  ander  a  contract  limiting  the  carrier's  liability,  and  it  is  also 
shown  thai  the  goods  were  carefully  packed,  and  liable  to  break,  with 
the  most  careful  handlings  and  that  there  wks  no  collision  or  wreck 
dariag  their  transportation,  the  carrier  is  entitled  to  have  the  qnestion 
af  aegUgeoce  considsred  by  the  jury,  with  proof  on  his  part  as  to  just 
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htm  ihB  moM&ai  ImpptiMd,  to  relieve  Uiii  of  flio  prooamptioii  dl 
flOBOO  orioing  from  iti  oocnmaoe.     Buck  y.  Penmglimtia  R.  IL  Cbt*  flOU 

UL  Pribdmftiov  or,  nioil  Aooidsnt.  — NegUgenoe  is  not  presomad  agauHl 
aoommon  ouriar  from  tho  mero  happoaing  of  aa  accident^  vliam  dia 
aocidaot  ia  daa  to  an  indepandant  oauao^  and  not  to  tha  failnra  of  ai^ 
of  tha  appliaooao  of  transportotion.     Long  ▼.  Peim^hania  R,  S.  Odl,  TSBL 

n.  Pboximati  Gauss— Suddbn  Pebil. — When  a  penon  paasing  aloog 
a  atdewalk  in  a  dty  it  to  aaddenly  pat  in  peril  by  aaaing  a  troak 
pitebod  toward  him  from  defendant's  delivery  wagon  aa  to  leaTo  no  tima 
for  oonsideration  of  the  way  of  aaoape^  and  under  the  oirenmataneaa  ift 
Is  natnral  for  him  to  instiaetively  retreat  in  the  direetion  of  aa  obstm^ 
tion  pUoed  upon  the  sidewalk  by  dAfendant,  and  baviog  hia  eye  fixed 
span  the  danger  from  which  he  is  fleeing,  he  faUs  over  snefa  obatmetifl^ 
the  negligent  throwing  of  the  tmnk  ia  the  proximate  oanaa  of  IIm  iajujw 
Folfe  T.  UniUd  8UUU  BoBprtm  Oa.,  741. 

m  OoHOir&BBHOB  or  CAVBn  Affliss  to  MunciFAumB.  — Hie  rala  tliai 
of  the  oononrrenoe  of  an  ordinary  eaase  with  the  negligeaoa  a  party 
will  not  relieve  him  from  reaponsibility  for  the  reaaltaat  injoiy  applisa 
•a  against  mnnicipal  and  quad  mnnioipal  oorporatiooa,  aa  well  aa  to 
private  peraons  aad  oorporations.    Schowffer  t.  Jaekmm  TVnmuft^^  79SL 

Ita  BANKfl^  10-13;  Oabbibbs,  1,  6,  10^  11;  Damaobs^  9,  11;  Svidkhc^ 
Fraitd;  Hiohwatb,  3-5;  l!i8aEANCB,  6;  Joint  Liabiutt;  Jumiocn^ 
1;  LiBBL,  2;  Mastbb  abd  Sbbtamt,  6,  8;  Muhioifal  OoEFOBATioa% 
17-19;  Pabbnt  abd  Child,  2;  Railboad:!,  S,  6,  7,  9,  19,  22;  26^  M^ 
88^  40-42;  Rbal  Pbofbbtt*  8;  6;  TBf.BOBAPHa>  9;  WABBHOomini 
Watbk  cioMFABiia 

KBQOTIABLB  INSTRUMENTS. 

1«  TowH  Obdbbs  arb  hot  Stbictlt  €V>icic^boial  Pafbb,  bol^  when  acfo* 
tiable,  may  be  transferred  as  if  they  were.     WilUii  v.  French,  4I6L 

&   ObB  18  A  HOLDBB  OF  A  NoTB  FOR  VaLUB  IN  DOB  COOKSB  OF  TrADB  iff 

he  tekes  it  as  a  oonsideration  for  his  indorsement  of  another  aotek 
J?oacA  V.  WoodaH  883. 

IL  OON&IDBRATION. — PbOMISSOBT  NoTB  OlTBIf   FOB  MoNETS  WhIOH 

Mabbb  has  BiffBKr.CTiBD  ii  founded  npon  a  good  oonfdderation«  aad 
not  be  avoided  on  the  ground  that  it  was  proeared  by  threatening  tis 
proseooto  him  for  his  embezslementb     Thorn  v.  Phdtham,  336ii 

4»  Indobsbb  of  Town  Ordbbs,  LiABiLmr  of.  —  A  payee  of  a  negotiable  ia- 
strument  transferring  it  by  indorsement  either  before  or  after  matarity, 
whether  it  be  stridtly  oommeroial  paper  or  not^  as  town  orders,  thereby 
guarantees  the  genuineness  of  the  writing  and  the  validity  of  tfaepromiaa. 
If  the  writing  is  forged,  or  void,  or  uUra  stres,  the  indorsee  haa  the  right 
to  elect  either  to  rely  upon  the  oontraot  of  indorsement  or  to  sne  far  tbm 
oonsideration  paid.  In  the  latter  event,  the  stetoto  of  limitations  runs 
from  the  date  of  the  payment  of  the  money,  and  in  the  fomMr,  from  tha 
time  when  the  indorsed  promise  becomes  due.     WiUh  v.  Prmteh,  416L  > 

••  If  AH  Indobskmbnt  is  Porobd  bt  Onb  Lawfollt  in  Pob^bbbioic  of  a 
note,  which  oannot  be  transferred  without  indorsement,  and  he  traasf« 
it»  so  indorsed,  to  an  innocent  purohaser  for  valuer  the  latter  does 
acquire  any  title  thereta     Roadi  v.  Woodall^  883. 

C  AanoNicBNT  bbforb  MATUBrrr  —  Riohtb  of  Pabtibs.  — The  maker  of  a 
negotiable  note  cannot  assume  that  it  has  not  been  assigned  or  traoa* 
lerred,  and,  by  making  payment  thereof  before  matarity  to  the  original 
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hoId«r,  defeat  tbe  rights  cf  a  puroliaser  for  value  before  maturity* 
fiofw  V.  KtffeBf  438. 

7*  Ah  AoooiiMODATXOM  Ikdorsxb  of  a  promlseory  note  who^  after  il  k  die- 
honored,  takae  it  np  or  otherwise  acquires  title  to  it  holds  it  with  the 
same  rights  as  were  held  by  the  original  payee^  and  cannot^  on  the 
ground  that  it  was  partly  paid  by  the  discharge  of  hie  own  demand  to 
the  holder  of  the  note,  be  affected  by  any  equitable  defense  which  oonll 
not  hatre  been  asserted  against  the  latter.    Breehenridge  t.  LewU,  863. 

flL  Trust  tbom  Coaftdbmtial  Rblatiom  —  Unglb  and  Nsfhxw— >Voi» 
TsAH SACTXOif .  —  When  a  man,  eighty-three  years  old,  goes  to  reside  witt 
his  nephew,  conferring  upon  the  latter,  by  letter  of  attorney,  full  power 
to  manage  his  estate,  worth  about  nine  thousand  dollars^  and  a  tmw 
months  thereafter  gives  the  nephew  his  note  for  seren  thousand  dollar% 
in  consideration  for  past  services,  and  care  doring  the  remainder  of  hia 
life^  such  note  is  void,  in  the  absence  of  affirmatiTe  proof  by  the  beneA* 
eiary  of  past  services  rendered,  or  a  contract  for  future  maintenaaos^ 
and  that  the  maker  was  fully  informed  of  the  eon  tents  of  the  note^  !%• 
•ffeot  to  result  from  his  signing  it,  what  proportion  of  his  estate  woqUI 
be  required  to  pay  it»  and  the  amount  remaining  to  pay  legacies  pr«» 
vided-  for  in  bis  wilL    DarUngUm^M  EttaU^  776. 

Saa  AoBHOTy  1|  Bamks;  Fbaus^  2;  Libbi^  1,  2;  HoETQiai%  2-4;  Sraifib 

SBir,  7-9. 

NEW  TRIAL. 

JvBT  Trtal.  — If  OnjionoHABLB  SrATUfBHn  avo  ABomaxm  abb  Mabib 
BT  CouNSKL,  which  he  subsequently  withdraws,  and  which  the  court  hi- 
structs  the  jury  to  disregard,  they  do  not  constitute  grounds  for  a  new 
triaL  Sucn  statements  or  arguments  cannot  be  reviewed  or  otherwisa 
eonsidered  upon  appeal,  when  it  is  admitted  that  the  trial  oourt  commit* 
ted  no  error  in  respect  to  them,  and  ruled  properly  when  its  attentias 
was  directed  thereto.    Alabama  etc  R,R,Ckk  w.  FradoTt  28. 

Sea  Apfbal»  7;  Pbbjubt,  8;  SrATuria^  Sb 
NOTARIES  PUBUa 

NOTIOB. 

L  NonoB  07  7aot8  Bzribitbo  ib  Pvbuo  Rboobq,  Pabtibb  BoinrB  to 
Takb.  t-  Parties  are  bound,  in  the  absence  of  fraud,  to  take  notioe  of 
facts  exhibited  in  a  public  record.    Backer  t.  PynB^  231. 

SL   FaUB  RsPRBSBNTATIOlf  AS  TO  FaOT  CoNTAINBD  IB  PuBLIC  RbOORD  MAT 

BB  Rbuxd  upon.  —  A  false  representation  made  for  a  fraudulent  pur- 
pose may  be  relied  upon  by  the  party  to  whom  it  is  made,  although  tha 
representation  is  of  a  fact  contained  in  a  public  record.  Backer  t.  Pym^ 
281. 

See  Bakx%  7;  Cabribbb,  '4;  Chattel  Mortoaobb;  Fbadb^  2;  Inbubabo^ 
hi  JuDicoAL  Salbs,  1;  Mastbb  am]>  Sxbvawt,  1-4,  12;  Mobtqaobs,  4| 

MuMIdFAL  00Br0BATI01l%  7,  20,  21,  31;  PI.BDOB;  SVRBnaBIB,  Z^  Xu^ 

rA4^S; 

NUISANCE. 

See  Amimai%  L 
Ik  8b  Bbp.»  YOb  ZXX'tt 
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0VV1CJEU& 

L  Db  7acio  Omon»  Psksoh  Acmio  vvdwb,  AFPonmnR  la^  wnor.  —  A 
person  tcttng  as  a  deputy  sherifl^  undw  appointmeat  by  th«  thariH  m  m 
A /ado  oAoar*  although  he  has  not  qualified  as  praeribed  by  la«v  ■■'^ 
aa  betveen  third  penon%  hia  acta  nuiat  be  held  valid.  ^ lateaia  cifr  iTy 
Cb.  ▼.  BddiMg.  541. 

&  OwnCEMt  RlOBT  OF,  TO  HOLD  OTKR  mniL  QvMJflXD  SuooMWit  B&BOmiL 

•^  Where  an  offioer  ia  lairfnlly  in  the  possession  of  an  offioe»  mndar*  ooa* 
atitutional  or  atatntocy  proriaion  to  the  effwt  that  he  ahaU  bold  mtil 
bis  snooessor  ia  eleoted  and  qnalified,  hia  right  to  hold  OTor  CMMitin— a 
vntil  a  qaalified  anocessor  has  been  elected  by  the  same  eleetoral  body 
as  that  to  which  he  owes  hia  election,  or  whioh,  by  law,  ta  f^tfttffd  to 
eleet  a  snecessor.     KimbeHm  ▼.  Siaie,  206L 

H  ArvovFnaan  to  OFncn  Void  whbv  No  Vaoasot  Kuan.— Am 
pointment  to  fill  a  vacancy  in  an  offioe  in  whldi  aoTaeaaoy  eziata  ia 
Omberlm  t.  Siaie,  208. 

4  Yagaiict  n  Omci  ix>Ba  not  Oooum  munm  Pmrur  Jts.wnmmt^  Dob 
woBM  Hs  QcTALinn.  —  No  vacancy  in  an  office  oconra  where  tbe 
elected  to  fill  it  dies  before  he  qualities,  or  dies  after  the  polls  are 
and  before  the  resoll  has  been  aaeertained.    BmheriSm  t.  Atafi;  906L 

8ae  AoKROWLSDOMKNT,  I*  8^  4  ^13;  Bamkh^  10^  I6t  BuBonoa^  ft-8f 

COnOH,  1;  HlOBWAT8»  2;  8;  MaHDAMUS;  HimiCIPAL  CoXTOBAll(Hi%  1% 

fl^  Ml  90;  Baxlboad^  9^  10;  Rxplbviii;  Subktbhif^  11* 

ORIGINAL  PAGKAOBS» 

See  IVTBBSTATB  OOMMKBGib 

OPTION. 
8ae  OoRBAon^  1;  VsirDox  Am  Puaauoib 

ORDBB& 
8aa  NnofiABLB  ImiTEUMmw^  1, 4 

ORDINANCm 
8ae  MimioirAii  Cobvobatioii^  7»  IL 

PARENT  AND  CHILD. 

L  Air  Adopted  Child  Takis  a  Leoaot  given  to  one  of  Ha  adeplsd  panal^ 
who  dies  before  the  testator,  where  the  statute  anthorising  the  adoptisB 
declares  that  the  child  becomes^  to  all  intenta  and  purpose^  the  ohildsf 
its  adopters,  the  same  aa  if  bom  to  them  in  lawful  wedlooh.  ffonva  v» 
Pre9CoU,Z10. 

S.  JUOOMBNT  — RaOOYEET  BT  HlEOE  All  RaE  TO  PaEEMT%  AoTIOV.  —  WhsE 

an  action  by  a  minor  son  for  negligent  injuries  is  proeeented  by  hia  bAm 
as  his  next  friend,  a  recovery  for  the  value  of  the  aerviosa  of  the  am 
during  his  minority,  insisted  upon  by  the  father  aa  an  element  of  daai> 
ages,  \a  a  bar  to  a  subsequent  action  to  reoover  for  the  loss  ef  each  mh 
vices,  brought  by  the  father  in  hia  own  name;  but  anoh  reeoveffywillBol 
bar  the  right  of  the  father  to.reoover  the  amount  expended  for  tta  s« 
htEnraini^  medioins^  and  nedienl  attsndaEOS^  ia  the  abasnas  el 
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mkatj  s«ff1igeiiM  en  tfa*  part  cf  tfa*  Mm  or  Ui  paiwitiL    JSidhr  t«  /VM 

Dsm%  S|  Fravs^  4|  Fravdulsiit  OomrsrAiKH^  •-%  ILifliSR 

Bbbtaht,  L 

PAROL  EVIBENO& 
8m  Sales,  2;  Wiu%  % 

PARTIBS. 
8m  FkJUDiMa,  4  9^  10;  TBomL 

PARTITIOH. 

Fabtmtmw  ow  BuxLDTiro,  STonns  or  Which  aii  Owhid  bt  Oivmli 
OwHiBfl,  HOT  DiciiBBD  WHIN.  — Where  land  ia  pnrchaaed  and  a 
liig  ia  eractad  thereon  by  fthrae  partiea  nnder  an  agreement  that  onealian 
•WB  and  nae  the  hmd  and  the  fint  atory,  the  aeoond  ahall  own  and  «m 
the  aeoond  atory,  and  the  third  shall  own  and  qm  the  third  atory,  with 
the  right  of  ingreaa  and  egreaa,  there  oan  be  no  partitioa  among  th« 
partiM.    AmUrmm  School  Tp,  ▼.  ifOroy  Lodge,  SOQb 

8m  Co-TKlTAHOr* 

PARTNERSHIP. 

8BABIII0  nr  PBoms  as  Crbatino.*—  When  one  party  agreei^  fat  wrltfaig^  wM^ 
another,  in  oonaideration  of  a  ahare  of  the  profita  hi  a  bnainees  in  whioh 
the  Utter  Is  to  embailc,  and  not  m  a  oontribntion  to  the  oapital  of  A 
partnerahip.  ta  fnmiah  him  with  a  oertaia  anm  of  money,  from  time  la 
time^  ita  repayment  to  be  aMnred  by  ohattel  mortgage^  witii  an  optios 
te  repay  before  the  expiration  of  the  foil  term  in  which  it  may  be  do* 
manded,  the  party  thns  fnrniahing  the  money  to  hare  no  oontrol  of  tho 
boaineai,  in  whieh  there  is  to  be  no  partnerahip  ezMpt  m  ta  the  profiti^ 
anoh  agTMment  doM  not  create  a  partnerahip  m  to  third  peraona^  hoi 
merely  creatM  the  relation  of  borrower  and  lender  between  the  parties 
toit.     Wamrl^NaLBamkr.  Hait^dai, 

8m  Bamkm,  14;  Oaemi»%  9|  Oobtkaoi%  6;  Oomromjanm,  6|  Fravi^  4 

PATHKNT. 
8m  BAvn,  l-4i  7-9;  Oovnuon,  -10;  FnAuiNrLBirr  CcnrTBTAiraBii  ft-8f 
JiriMiMBiiTa,  8;  MoKiOAoii^  8^  4^  S^  10}  Nmotiabui  IxCTftviiBMii^  •§ 
PUumh;  SoRnraBiF,  7»  9l 

PENALTY. 
8m  Tslmraph^  % 

PERJURY. 

].  AminnBiLfTT  ov  STiDnrcn.  —  On  the  trial  of  an  faidlctment  for  perjvry, 
evideoM  ia  admisiible  to  show  that  the  aconeed,  in  a  prtrate  interview, 
ondeatrored  to  inflaeaoe  a  third  person  to  give  falM  eridenM  in  the  same 
oaM  and  in  respect  to  the  same  matter  in  which  the  alleged  perjury  was 
committed,     i/^in  r,  SkUe,  147. 

%  ADMiaaiBiLTrT  or  Diolabation8.  — The  whole  ret  gmim  of  a  transaetioo* 
inolnding  deelarationi  made  at  the  time  by  the  participants,  are  admiaal* 
bla  afainst  one  aoooaed  of  per jnry  to  ahow  that  hfti  swcm 


m  to  lOBM  of  Hit  parttsidMv  of  nioh  tnuimolloa  van  Mml  B^Bm  w^ 
State,  147. 

H  Kbsqnsoub  Iimmuonom.  —When,  upon  %  trUl  for  peijiiTy,  idlligoi  to 
haro  been  oommitied  on  the  trial  of  a  oaao  in  n  ooort  of  reoord,  tho  j«d^ 
dnl  prooeedinga  in  that  oaao  are  not  formally  proved  bj  the  prodnetion 
the  reoord  therein,  or  by  no  aathenticated  copy  thereof  uid  each  fonnal 
proof  ie  not  waived,  imtmotiona  based  upon  the  hypotheab  that  theeeae 
wherein  the  alleged  perjary  waa  eommitted  haa  been  dnly  proved  by 
other  evideaoe  are  erroneoaa»  and  eutitie  the  aoonaed,  if  oonTiete^  to  a 
new  triaL    HeJUn,  ▼.  SiaU^  147. 

4.  BiooKD  Kbobuabt  to  CoNViOTioH.  —To  cooTiot  a  peraon  of  pwjuy. 

alleged  tohave  been  ootnmttted  on  the  trial  of  a  eaae  in  a  ooort  of  reeoni^ 

•  the  pradnctioa  of  the  reoord  in  that  easc^  or  of  a  dnly  anthantioated 

transcript  thereof  is  essential,  nnleas  the  formal  prooli  of  aaeh  Jndioial 

prooeeding  are  waived  or  diapenaed  with  by  adnusiioa  ar  oihaiwii^ 

M^/Um  T.  $M^  HI. 

See  Jfdoib. 

PERPETUmEai 
See  Dxviai^  1;  TKuaa^  4 

FEBSONAL  PBOPBRXT. 
$m  fBAUDVLm  OowBTAnani  1;  lNao%Aiia%  1;  Lanom;  %  Buumk 

PERSONAL  RIGHT& 

See  MUMIOIPAIi  COSPORATIONfl^  % 

PHYSICAL  EXAMINATION. 
See  Trial,  14. 

PHYSICIANS  AND  SURGEONS. 
Sea  Damaioi^  11|  Frauo^  4;  liujcious  Pjummootioh»  7|  Wminn^  !• 

PIER& 

See  Whabym, 

* 
PLEADING. 

L  ObHFLAiMT  nr  Aonoir  to  RiaTRAiN  Spoliatioh  ov  BrntrAt-FLAai^  Sui^ 
vioiaNor  ov.  —  A  oomplaint  in  an  action  to  restrain  the  defendant  from 
fomoving  graye-stonea  and  interfering  with  a  family  burial-grouid, 
which  alleges  that  the  father  of  the  plaintiflGi,  together  with  his  brothers 
and  aiatera,  owned,  aa  tenanta  in  oommoo,  the  farm  npon  whioh  said 
family  borial-gronnd  ii  laid  ont»  wherein  the  anoestorsand  ooUateial  nk 
atiTea  of  the  plaintiffi  had  from  time  to  time  been  bnried,  and  their 
graFoa  marked  by  moanda  and  memorial  atones}  that  said  oo^tanaata 
oooToyed  aaid  farm  to  the  peraon  from  whom  the  defendant  daraigaa  her 
titUb  "excepting  and  reserving  the  right  of  interment**  in  said  lot^  "and 
also  a  right  of  way  to  the  same,  to  all  the  grantors  of  this  deed,  and  Is 
Ihair  hair  or  heiia  forerer  "i  that  the  father  of  plaintiffii  and  all  tto 
grantora  in  aaid  deed  are  now  dead,  and  aaid  resarred  right  of  fiamily 
Imrial  has  desoended  to  the  plaintiffi  aa  hoira  at  law  of  the  graaton  ia 
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wM  dstdi  Oat  llie  d«f«iidmiit  hold*  the  farm  mibjaot  to  tdd  retenratioii 
ittd  tsaepftioii;  tad  thai  she  has  removed  a  pari  of  the  fenoe  inolceing  th# 
bttrial-groniid,  dettroyod  some  of  the  graTe-etonet  marking  the  gratret  of 
the  ttioeetort  and  relatiTeo  of  the  plaiatiffli^  graded  away  the  moonda  of 
the  gmvee  and  dUitorated  all  traoee  of  them»  and  refoaee  a  right  of  way 
to  the  plaintUb  to  and  from  aaid  gronad,  aod  threatens,  by  grading  and 
leveling,  to  destroy  it  as  a  hnrial-pUee, —  states  facts  sufficient  tooonsti- 
tate  a  cause  of  actios.    MtiehtU  ▼.  T/tome^  699. 

Wl  Box  vob  Relikf  aoainiv  Usurioub  Cohtkaov  Dskubsablb  whsit.  —A 
hill  seeking  relief  against  a  nsnrions  ooatraot  ia  demnrrabie  if  it  faHs  to 
show  an  offer  by  the  oomplainant  to  do  that  equity  withont  which  the 
oonrt  will  deny  relief.    Ameriecm  FreekM  Land  etc  Ok  t.  J^ermn,  S87. 

&  JoiKDXB  or  PLBAa  — GiMBRAL  DxMUBRBS.  — When  a  good  and  a  bad 
plea  are  joined,  both  should  not  be  stricken  out  on  general  demarrar. 
Jlaaner^  v.  Augtuia  Saw.  Bank,  159. 

4b  Dbiorrsb  oh  Oroi7Nd  of  Dbfkot  of  Parties  moot  Sprohioallt  Poxmi 
OUT  PARnouLAB  DjBVior.  —  When  a  demurrer  to  a  complaint  is  based 
an  the  ground  that  there  is  a  defect  of  parties  plaintiff  or  defendant,  the 
particular  defect  relied  on  must  be  pointed  out  specifically.  MUMU  t. 
9%orM^699. 

H  JoniT  Ormbbal  Dbkurrrr  by  two  defendants  to  a  declaration  which 
■ets  forth  a  good  cause  of  action  aa  to  either  of  them  should  be  over* 
ruled,    ifoif  ▼.  /one*,  104. 

#•  Bbrob  wrbout  Prkjudicr. — If  two  pleas  are  in  legal  oontemplatloa 
the  same,  and  the  court  sustains  a  demurrer  to  one  and  allows  tha 
other  to  stand,  the  defendant  is  not  injured  thereby.  Alabama  ticR^B* 
Ox  T.  Fratkr,  28L 

y.  BrATim  OF  Limit ATI0N8.  —  A  Dbhubrrr  will  be  sustained  to  a  complaint 
if  it  appears  therefrom  that  tha  alleged  cause  of  action  ia  barred.  Bk$ 
T.  Moore,  818. 

H   DRMirmRBBi  OVRBRULIHO  OF,  ROT RrVBRSIBLK  ErROR  WHEN.  —The  OTSV- 

mling  of  a  demurrer  to  a  plea  cannot  be  reversible  error,  where  tha  da* 
lenses  set  np  are  substantially  availed  of  under  other  pleas.  Alabama 
efe.  i?'y  Ox  T.  Brooki,  528. 

H  Drmitbrrb  TO  Complaint  Intxrposablr  only  fob  OajBcrnoNs  Apprarino 
OH  ITB  Faor*  — A  demurrer  to  a  complaint  can  be  interposed  only  for 
objections  appearing  on  its  face.  Where,  therefore,  a  plaintiff  sues  aa 
heir  of  a  deceased  person,  a  demurrer  to  the  complaint  on  the  ground 
that  other  heirs  are  not  made  parties  cannot  be  sustained,  unless  it  ap* 
pears  from  the  complaint  that  there  are  other  heirs.  Mitchell  v.  J%nrmtf 
899. 

Ml  SQurrr  pLRADiira — Pabtieh. — When  a  cause  of  complaint  ii  ona  corn- 
to  an  the  plaintiffii,  the  right  under  which  all  olaim  ia  precisely  tha 
aa  to  each,  the  complaint  of  all  is  against  the  same  defendant  for 
IIm  doing  of  acts  which  affect  all  alike  and  in  the  same  manner,  the  de* 
fsoaa  set  np  ia  common  to  all  the  plaintiffs,  and  the  testimony^  prooli^ 
aad  deeree  are  alike  aa  to  all  of  them,  a  bill  filed  by  several  such 
plaintiflh  against  a  common  defendant  is  not  multifarioos.  Bnftrtif  ft 
Chairaf  TroitAfm  Co.,  788. 

8aa  J«BoinHi%  18|  Ldb^  2;  Railboads^  %  15^  19|  Tubbafb^   If 
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FLEDO& 

m  war  Gonar  ov  OoMTBBmui  cf  ilook  pledged  to  Ua,  IT 
il  wiUkwI  giTing  notioB  to  thm  pledgor  and  reporto  tlM  mJm  tm 

lo  MioUier  panoo,  wbo  nmaden  the  oertifieato  mod  obteiai  mv 
is  hie  eva  naoieb  if  raeh  penoa  never  paid  aay  thiog,  uid  hia  oaai 
need  by  the  pledgee  to  affect  the  aale  for  the  lattarV  iatarea^  aad 
the  atoek  waa  alwaya  in  the  poMeasion  of  anch  pledgee^  and  ha^  an 
Ing  that  the  aale  waa  uiTalid  for  want  of  notioa  to  tho  pledger, 
nllw  fava  now  netioe  to  the  latter,  and  aader  anoh  notioa  aold  tiie 
•nd  applied  tho  prooeeda  towarda  tho  payment  of  tho  debt  aaoniad  Iff 
Iho  pledger.    Tarry  t.  Birmingkam  NaL  Bank,  87. 

flea  Dawaaw^  S;  Stx]>uio%  12;  WBAVwnmMt  OomrmrAjmm^  !• 

POLIGB. 
flea  Maucuhii  Bmoaaomum,  17* 

POLICB-OFFlCSBi. 
flea  HuHiciPAL  Ooxfiojaaaa^  C 

POUOB  POWmL 
flat  LBOBLAVom^  1;  Hithioifal  OoBroMXB>ii%  1^  14 

FOLLUnON. 
flea  Damaoh^  7;  WATMaaouMMm^  4  ^ 

POSTPONEMENT. 
See  Tbiai«  1. 

POWER  OF  ATTORNET. 
iaa  Aisnor»  t|  ttmwxcm,  12;  NBooriABU  tnaummn^  % 

FBEFERENCB3. 
iaa  Rahx^  14;  Dsbtob  axd  GsKixmi^  % 

PRESCRIPTION. 
flea  WATXRoouBsn^  4 

PRESUMPTION, 
iaa  AoDrowLKWicsiiT,  2,  4^  7,  10;  Oarrikm,  4  H;  Fravduuht  Oovmr- 
ijion»  ft,  9;  HraBWAT8»  2;  llujGioaa  PfiosBCunoHt  lH,  16;  MAans 
AVD  Skbtaht,  9, 11, 12;  NiaLiauKU^jS^  7»  16-18;  RAni»o>an%  7;  &ar% 

PRINCIPAL  AND  AOENi: 
See  AoBSOT,  1. 

FBIVILEOED  COMMUNIOATION& 
See  LiBBL,  4^  & 

PRIVITY. 
See  Waxbb  OoKFJkxtm,  % 
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PROBABLB  OAUSHL 
■m  ICauoiods  PjuMnoDTioVy  S-6^  Mfll 

PROCBS& 

IL  SvicMmn,  Sxrvioi  ov,  ov  Aoskt  of  ComFOBAnoir  Suvnononr.  — SmttIm 
mi  snmmoiis  on  the  station  agent  of  a  railroad  oompaoy  ia  anilieiant  toaa- 
thoriw  a  Judgment  againtt  the  oorporation,  whether  its  prmolpal  plaoa 
mi  l^nainees  is  in  the  county  in  which  the  action  ii  bronght  or  not.  Akh 
hama  ete.  JTy  Co,  r.  Boiding^  541. 

%  MiBMOMXR  —  Puuoii  Sued  am d  Skryid  bt  Wrovo  Navx  oahhot  Dubb- 
aABD  SuMXOirs.  —  A  person  summoned  by  a  wrong  name,  who  is  thereby 
informed  that  he  is  sued,  although  not  correctly  described  l^  Us  true 
name,  if  he  appears  and  does  not  plead  misnomer,  waives  it^  and  will 
be  bonnd  by  a  judgment  in  the  wrong  name.  In  the  applieation  of  thia 
wui%  so  distinction  is  made  between  natural  persons  and  oorporationfc 
Akibama  tie.  i?>  CV.  t.  Bolding,  541. 

Gmm  ATTAUHMBXTy  2|  Jin>oMBNTB,  12;  JmusDicnoBi  LDmixnm  cv  AOi 

Txova^  2. 

PROFITS. 

Bee  PABTMBfiSHIP. 

PROPERTY.  RIGHTS. 

See  MuWIdPAL  COBPOBATIOBi^  & 

PROSPECnVR  PROPIia 
See  Damagbs^  1« 

PROTEST. 
See  Babx%  2,  4;  L1BBL9  1,  % 

PUBLICATION. 
See  LiBBL,  1,  8;  Wiixi^  1-li 

PUBLIC  POLICY, 
See  DBTUBy  8. 

PUBLIC  WAY& 
See  Wrabybs. 

RAILROADa 

L  OOMBOUDATIOV  OV  RAILWAY  COMFANIBS,  RlOHTB  AOQUIRBD  BT.  — WhOB 

the  legislature  authorises  the  oonsolidation  of  two  or  more  railway  com* 
panics,  the  consolidated  company  succeeds  to  the  property  of  each  «f 
the  oompanies  held  by  it  before  the  oonsolidation.  XouMflt  «(&  ITf 
Os.  T.  Blftke,  599. 

1  A  Railboad  Cobporation's  Liabiutt  A8  a  Commow  Oabubb  Tbuo* 
HATIB  when  the  goods  are  safely  stored  in  its  depot  BaUrood  t.  £b% 
902. 

ii  Damaobi. — Hbasubb  of  Damaobs  when  goods  shipped  o?er  nulway  aro 
destrofod  tlinmgh  the  negligence  of  a  corporation  is  thoir  Talao  al  tht 
plaoe  wiMffo  «b^  ars  stored.    BaUroad  T.  £e%  9(& 
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i.  CoKMON  Oabbiers  —  Rboulations  as  io  SvoAags  ih  Gabs.  —  When 
omtomen  of  »  oarridr  by  railway  hare  the  prtnlega  af  WBliwuliitg 
in  which  their  freight  is  shipped,  the  earner  may  adopt  and  enteet  a 
reasonable  regulation  as  to  the  time  within  which  the  oan  may  bt  tn- 
loaded  by  enstomers  withont  any  storage  charges,  and  fix  a  reasonaUaMli 
of  storage  per  day  to  be  charged  for  the  nae  of  the  cars  so  long  as  thay 
remain  nnloaded  beyond  the  time  fixed  by  the  rsgnlatioii  for  free  stos* 
age.    MiUtr  ▼.  Owrgia  B.  R,  etc  Co.,  170. 

(L  Common  Ca&ribrs  —  Kkgitlation  as  to  Stoeagb  in  Gabs  —  Whbt  Bsa- 
SONABUL  — A  regulation  made  by  a  railway  company,  by  which  it  cfaaiges 
freight  storage  on  each  car  at  the  rate  of  one  dollar  per  day  for  every 
day  that  the  car  remains  nnloaded,  after  a  reasonable  and  fixed  time  k 
gtTsn  in  which  to  nnload  it  free  of  charges  for  storage,  is  not  zeodersd 
nareasonable  because  cars  are  of  different  sixes  and  capacity,  nor  bs- 
eanse  fractions  of  a  day  are  charged  for  as  a  whole  day,  nor  becanss  ths 
rate  of  storage  in  warehouses  and  elerators  is  less.  On  the  contrary, 
snoh  regulation  is  reasonable  and  valid.  MUkr  t.  Oeorgia  R,R.Uo»  da* 
170, 

C  A  Railroad  Corporation  is  Liable  as  a  WARBHOnsxMAir  worn,  thb  Lob 
OF  Gk>0DS  nr  its  Dbpot  by  Firb,  if  before  snch  fire  they  wers  saUsd 
for  by  the  consignee,  who  was  falsely  informed  by  the  employees  of  the 
sorporation  that  the  goods  had  not  been  received,  and  he  was  thereby 
prevented  from  removing  them.  Though  the  giving  of  this  false  inforw 
mation  did  not  occasion  the  fire'by  which  the  goods  were  destroyed,  il 
did  cause  them  to  be  left  in  the  depot  to  be  consumed  by  snch  fire.  Kot> 
withstanding  the  fire,  the  goods  would  not  have  been  lost  but  for  the 
wrong  and  negligence  in  denying  that  they  had  been  received.  BaUnad 
V.  Kelly,  902. 

7*  Nboliobnob  Prbhttmbd  from  Happbnino  of  Injurious  Acxjidbxt  whin. 
—  When  a  person  passing  along  a  street  under  an  elevated  railroad  is 
struck  and  injured  by  a  broken  bolt  attached  to  an  iron  plats  or  dip^ 
which  falls  upon  him  from  the  structure  above,  a  presnmptioa  arissi 
that  there  was  negligence  on  the  part  of  the  railway  company  in  permit* 
ting  the  structure  to  get  out  of  repair;  and  this  presumption  is  notovsr> 
come  by  the  testimony  of  its  track-walker  and  inspector,  to  ths  sffaot 
that  it  was  his  duty  to  examine  carefully  all  ths^rsils^  switohss,  signal^ 
bolts,  and  fastenings  of  all  kinds,  and  to  keep  them  tight^  and  thai  be 
performed  this  duty  to  the  best  of  his  ability.  But  even  if  thisevidenes 
were  sufficient  to  remove  the  presumption,  still  the  credilMlity  of  the 
witness  would  be  involved,  and  be  a  question  for  the  jury,  sinos  hs 
would  be  a  person  interested,  and  possibly  actuated  by  a  saotiTe  Is 
shield  himself  from  blame,  and  it  would  be  error  to  direct  s-Tsrdiol  lor  tks 
oompany.     Volkmar  v.  ManhaUan  R'y  Co,,  678. 

%k  AooiDBNT.  —In  an  action  for  personal  injuries  sttffn«d  throof^  tbs  ds- 
rsilment  of  a  train  of  oars  in  which  plaintiff  was  a  passenger,  svidsooi 
is  admissible  which  tends  to  prove  that  rails  and  oross-tiss  in  the  aaigh* 
borhood,  as  well  as  those  where  the  accident  occurred,  wers  old,  istleii, 
iSKl  decayed;  Such  evidence  is  competent,  both  becomss  ths  dsisollrf 
ties  and  rails  may  have  imparted  an  irregular  motion  to  the  oars  sad  oo» 
tributed  to  the  accident,  and  because  it  supports  an  infsrsnos  Hal  d» 
fSadsat's  smpioyees  knew  of  theperikras  oonditiott  of  tlM  track,  laeindim 
IIm  portkm  oossisting  of  the  broken  rail  and  tiie  ties  bsoMilli  H  vImm 
llM  dsrailmenl  took  phMs.    iHMtwM  e<&  A  H.  €bw  t.  £Pli|  Mb 
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9i  BAMAom.  ^SzsMnjmr  Dahaois  mat  bi  Awa«»id  nr  jjr  Aotsov 
AAAIHST  A  Railroad  Corfobatioh  for  penonal  injiuies  reoeived,  if  th« 
iMgHgmoe  waa  of  mioh  a  oharaotor  and  degree  aa  to  erinoe  a  groaaly  eara* 
laaa  diaregard  of  the  safety  of  the  pabliOi  Henoe  aaob  damagea  may  bo 
swarded  when  injoriea  have  been  received  by  a  paasenger  from  the  da» 
milment  of  a  train*  and  every  other  oroes-tie  within  twenty-five  to 
thirty  feet  waa  ao  rotten  that  the  spikea  oonld  be  polled  oat  by  hand, 
and  had  been  in  this  oondition  for  at  least  two  weeks,  and  there  waa 
ovidenoe  tending  to  show  that  the  oondition  of  snoh  ties  waa  known  to 
the  offieera  of  the  defendant.    RieJimond  etc  B,  R.  Oo,  v.  Vaneet  41. 

ICl  DAMAOI&  — ExKMPLABT  DAMAflBSshonld  not  be  awarded  against  a  rail* 
way  oorporation  because  of  the  derailment  of  a  train  on  aoconnt  of  rotten 
eroBS-tiea,  aided  by  a  broken  bolt,  if  there  ia  no  evidence  that  defeod* 
nnt'a  offieera  or  agents  knew  of  any  defect  in  the  bolt.  When  an  injury 
ia  produced  by  the  co-operation  of  two  independent  causes,  the  eziatenoe 
of  one  of  which  ia  unknown,  and  the  other  ia  insufficient  to  produoe  the 
remit  without  the  eo-operation  of  the  unknown  cause,  knowledge  of 
the  ezistenoe  of  the  other  cause  does  not  make  a  case  for  the  allowanoa 
of  punitive  damagea.    Jiiehmond  etc  B,  B.  Co,  t.  Vanee^  41. 

II.  DAMAQtt.  —  E^UMPLART  Damaoks  may  be  awarded  to  one  reoeiving 
personal  injuries  while  a  passenger  on  a  railway  car  from  its  derailment^ 
if  the  oondition  of  the  rails  and  cross-ties  and  the  fact  that  old  ralla 
were  being  need  constantly  to  repair  the  old  track  satisfy  the  Jury  that 
the  raila  used  in  the  track  were  old  and  the  cross-tiea  decayed  and  rot* 
ten,  and  that  the  defendant  knew  of  their  oondition  and  was  guilty  of 
recklessneaa  and  wantonness  in  continuing  to  run  trains  over  a  traok  in 
ao  dangerous  a  condition.    Alabama  tie*  B,  B,  Oo.  v.  HiUp  60. 

19L  NsoLioRNoa.  —  Exbscplabt  DAHAOia  may  be  imposed,  though  there  ia 
not  an  entire  want  of  care  in  the  maintenance  of  a  railway  track  upon 
which  a  passenger  train  is  derailed,  if,  notwithstanding  the  ezeroise  of 
aome  oare,  the  traok  is  conscioasly  left  in  such  a  condition  that  to  raw 
trains  over  it  would  probably  result  in  the  disaster  which  ooonrred. 
A  Mama  etc  B.  B,  Oo.  t.  Hill,  65. 

IIL  DAMAOn.  —  BVIDBNOS  THAT  THE  PlAINTITT  HAD  HBB  InVANT  IV  HBR 

Abmb  when,  after  being  taken  past  her  station,  her  request  tiiat  the 
train  return  to  such  station  waa  refused,  and  she  was  directed  to  get  oflF 
in  a  driving  rain,  where  there  was  no  shelter,  ia  admissible,  because  it 
tends  to  aggravate  the  wrong  of  the  conductor  in  requiring  the  plainti£F 
to  leave  the  train  where  there  was  neither  station  nor  shelter.  Alabama 
He  B.  B.  Oo.  v.  Sellem,  17. 

VL  BXSMPLABT  DAMAOB8. —  If  A  OONDaOIOR  OF  A  RAILWAY  GOMPANT,  aotiug 

within  the  range  of  his  employment^  after  having  paased  a  station  with* 
out  allowing  a  paasenger  to  alight,  willfully  refuses  to  return  with  the 
train  to  anoh  station,  and  compels  the  passenger,  who  is  a  woman  enonmc 
bered  with  her  baby  and  baggage,  to  alight,  in  a  driving  rain,  two  hun* 
dred  yards  from  such  atation,  and  from  any  shelter,  whereby  she  Iv 
nnneoeaaarily  exposed  to  the  elements  while  walking  that  distance,  to 
the  injury  of  her  health,  this  misoonduct  on  the  part  of  snoh  oondnotor 
ia  sneh  willful  wrong,  and  is  accompanied  with  such  recklesa  diaregard 
ef  eoosequenoea,  necessarily  injurious,  aa  authoriiea  the  jury  to  award 
exemplary  damagea.  Alabama  etc  B*  B.  Oc  r.  Sellen,  \% 
1ft  PiAaDtHO  —  Paiuov  fob  Oabrtiiio  Pasbbitobr  bbtond  hd  SvAimb 
<^  WJm%  ia  aa  aolioB  agatnat  a  railroad  eorporatioa»  the  eompklBl  ■!> 
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lagM  wrong  Mid  iMgligeoM  in  failing  to  ttop  nl  n  itnllon  to 
posMoger  to  alight^  and  that  after  tneh  atatioo  wa«  paned,  tbo 
dnetor  refnaed  to  retoni  to  tt^  and  direoted  the  paaaeager  to  gat  off  in  a 
driving  rain,  the  damages  reooverahle  cannot  he  limited  to  Ikooo  ari^ 
ing  from  the  failure  to  stop  at  the  station  in  the  first  inatanoe^  hat  in- 
dade  those  resalting  from  the  refusal  to  return,  and  from  direetisKg 
plaintiff  to  alight  in  the  rain«    Alabama  tic  JL  R.  Oo.  r.  SeBen,  17. 

16.  A  Pabsuiosb  oh  a  Fbuoht  Train  is  entitled  to  he  eet  down  at  Ao 
station  to  which  he  has  purchased  a  ticket^  and  may  recover  damageo 
for  heing  carried  heyond  such  station  and  compelled  to  ali^t  oemnl 
hundred  yards  therefrom  in  a  driving  rain,  and  at  a  place  wKteo  tliera 
was  no  shelteri  precisely  the  same  as  thoagh  the  train  were  ono  used 
exclusively  for  passengers.    Alabamaete,  i?.  J2.  Cbu  ▼.  SeUen,  17. 

17*  BxFULBiOK  FROM  Train.  —  One  does  not  necessarily  leave  a  train  volmi- 
tarily,  though  no  actaai  force  is  employed  to  put  him  o£  Ho  mm,j  bo 
ooerced  by  the  direction  of  the  conductor  that  he  alight^  and  by  tiio 
that  if  he  does  not  do  so^  he  will  be  carried  still  fauther  beyond  tho 
tion  of  his  destination.    Alabama  etc  B.  B.  Co,  v.  Sdlen,  17. 

IS.  Plsadino.  —  An  Avbrmrntthat  the  Plaintift  wam  Put  ww,  cm  Ooh- 
PBLLKD  TO  Qbt  oit,  of  a  railway  train  at  a  point  beyond  tiio  atatioB  of 
her  destination  may  be  supported  without  proof  of  the  use  of  foroe^  as 
by  evidence  showing  that  after  carrying  plaintiff  past  such  station  tbo 
conductor  of  the  train  refused  to  return  thereto,  and  directed  plaintiff  to 
alight^  and  it  was  necessary  to  leave  the  train  to  avoid  being  carried  a 
still  greater  distance  from  the  staticn.  Alabama  ttcAAO^w,  Selian^ 
17. 

19l  Pubadino  —  NaaLiOENon.  — In  an  action  against  a  railroad  company  for 
injuries  caused  in  operating  the  road,  the  plaintiff  need  not  aver  tbo 
particular  defect  in  the  condition  of  the  track  or  machinery  in  iHiiob 
the  negligence  consiBted.    Biehmond  eie,  B,  B,  Co,  r,  Yamoe^  41. 

SOi  Damages.  —  Bxxmplabt  Damages  mat  be  Allowed  ao aieev  ▲  Railwat 
Corporation  vor  an  Assault  and  Battery  on  the  person  of  the  plain* 
tiff  by  defendant's  brakeman,  because  the  plaintiff,  though  not  lightfolly 
on  the  train,  would  not  undertake  to  get  off  while  it  was  running  at 
such  a  rate  of  speed  as  to  render  the  attempt  haxardoua.  AbAatmi  sic; 
B.  BC<KY,  Fratier,  28. 

SL  Railroad  Corporation's  Liabiutt  vob  Acts  op  BRAXSMAKi  — If  a 

brakeman  is  sent  by  the  conductor  to  inform  a  person  on  the  train  that  ho 

must  get  o£^  which  the  brakeman  does,  and  such  person  not  complying 

with  the  demand  that  he  get  ofi^  because  the  speed  of  the  train  was  snoh 

as  to  render  any  attempt  to  leave  it  dangerous,  the  brakeman,  in  Iho 

presence  of  the  conductor,  thereupon  commits  an  assault  and  battery  on 

such  person  to  coerce  his  will  so  that  he  would  got  aB,  the  aot  of  tiio 

brakeman  is  within  the  line  of  his  duty,  and  the  eorporation  la  answer 

able  therefor.    Alabama  etc  B,  i?.  Co.  v.  Fraaier,  88. 

SL  Railroad  Corporation  is  Answerable  por  Willful  Mnoonuaropm 

Emplopee,  if  he^  while  acting  within  the  range  of  his  employment^  dose 

an  act  injurious  to  another,  either  through  negligence,  wantonneas,  er 

intention;  but  if  he  go  beyond  the  range  of  his  employment^  and  of  his 

own  will  do  an  nolaWful  aot  injurious  to  another,  his  employer  la  not 

liable  therefor.    Alabama  etc  B,  B.  OtK  v.  FraaUr^  2& 

SB.  Evidence — Burden  op  Pboop.  —  I^  In  an  action  for  an  a«anlt  oommit* 

ted  on  the  plaintiff  by  a  brakeman  of  arailway  train^  tba  defendant  pisads 
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that  tiM  force  used  wm  necessary  to  remove  the  plainttif  froni  Hm  train, 
the  defendant  mnst  assume  the  burden  of  proving  the  nooeesi^  of  the 
force  employed.  Alabama  He.  R,  R,  Ok  v.  /Vosfer,  28. 
WL  EviDBNGB  —  Rv  GasTJL  —  In  an  action  against  a  railroad  oompany  to 
reoover  damages  for  an  sasaalt  and  battery  oommitted  by  a  brakeinan  oa 
a  person  not  rightf  ally  on  the  train,  in  which  ha  claims  that  the  assault 
was  without  justification  or  palliation,  and  the  brskeman  thai  it  waa 
oommitted  under  apprehension  of  an  attack  by  the  plaintiff^  all  that  oc- 
curred between  plain  ti£f  on  one  hand  and  the  conductor  and  brakemaa 
on  the  other  —  the  manner,  language^  and  conduct  of  the  parties  Just 
before  and  leading  up  to  the  assault  —  constitute  part  of  the  ret  guUB^ 
and  evidence  of  them  is  admissible.  Alabama^  tie.  R,  R*  Oa.  v,  Fratkr^ 
28. 

SS.  EXPRISS-XS&SBNQEB,  RaILBOAD  CoMPANT  NOT  LlABLB  lOB  WbOHOFOIi 

Acts  op.  —  Ad  ezpress-mes^nger  on  a  railway  train  is  not  the  servant  of 
the  railroad  company,  and  the  company  is  not^  therefore^  liable  for  his 
wrongful  acts.  LonUvitU  eir,  R'jf  Co,  v.  Dougiau,  582. 
fOL  Railroad  <?ORPORATioir8  Bngaord  in  Oarbtimo  Livb-stogk  cannot^ 
by  contract^  exempt  themselves  from  liability  for  their  own  negligenocb 
Railroad  v.  Dies,  871. 

17.  Railroad  Gorporations — Shipprr,  wHXir  iror  Bstopprd  st  his  Con. 
tract.  —  Agreement^  in  a  contract  ior  the  shipment  of  live-stock,  that  the 
abipper  has  examined  and  found  in  g^iod  order  the  cars  provided  for 
traus|iortation  of  his  stock,  and  accepts  the  same,  and  agrees  that  they 
are  suitable  and  sufficient^  does  not  estop  him  from  proving  that  such 
stock  was  injured  by  a  defect  in  one  of  the  cars,  nor  from  recovering 
damages  sustained  from  such  defect.    Railroad  v.  Dif9,  871. 

18.  Railroad  Corpobations  Usuro  Oars  of  0th kb  Oobpobations.  —  Oab- 
BiKB  CANNOT  EsoAPB  RxspoNSiBiLiTT  by  Carrying  its  freight  in  cars  fur- 
nished by  or  owned  by  another  corporation.    Railroad  v.  Dies,  871. 

n.  Railroad  Oorpobations  Shipping  Stock  iir  "Palace  Horsr-gar,"  pro- 
cured from  another  corporation  at  the  request  of  the  shipper,  is  never- 
theless liable  for  any  injury  resulting  to  stock  from  a  defect  in  such 
car.    Railroad  v.  Die»,  871. 

Ml  Railroad  Cohpant  Cabrting  Livb-stocx  not  JuantiBD  in  Rnrrsiifa 
TO  Lat  out  Gab  whkn.  —  Where  it  is  found  that  cattle  being  trans- 
ported in  a  railroad  car  with  hogs  are  suffering,  the  conductor  of  the 
train  is  not  justified  in  refusing;  upon  the  shipper's  request,  to  lay  out 
the  car  at  a  station,  merely  becanse  the  stock-pen  at  that  station  is  un- 
safe for  hogs,  it  not  appearing  that  the  cattle  could  not  be  separately 
jnnloaded,  or  that  the  railway  company  was  under  no  duty  of  having  a 
pen  safe  for  hogs  as  well  as  for  cattle,  Johnson  v.  Alabama  tie,  B^y  Ca, 
634. 

n.  Rbckliss  Injury  of  Trbapassbrs.  —If  One  Who  Walks  vpov  a 
Railroad  Track  about  midway  of  a  trestle  one  hundred  feet  long  and 
fifteen  to  twenty  feet  high  is  seen  by  the  engineer  of  an  approaching 
train,  which  could  have  been  stopped  by  prompt  action  on  the  part  of  such 
engineer  in  time  to  prevent  injury  to  the  person  on  the  track,  and  tha 
engineer  speculates  upon  the  chances  of  the  latter*s  reaching  the  end  of 
the  trestle  liefore  the  train  does,  until  it  is  too  late  to  stop  the  train,  and 
be  is  run  over  and  killed,  the  railroad  corporation  is  answerable  in  dam- 
•gei^  because  it  was  recklessness,  for  engineers  to  speoolate  upon  smIi 
ehanoei.    CmUrai  R.  R.  eie.  Oo.  w.  Vaugham^  Ml 
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S8.  Railwat  Ookpobatiows  ^  TKiwriiwiBi^  Dirrr  ia^- Av  WmummaL  li 

ehargtt  of  a  railway  train  does  not  owe  adaty  to  tnspanm  to  keop  mmf 
•peoial  lookout  for  them*  or  to  withdraw  hia  kwkoat  from  tiio  tn^k  m 
front  of  bis  angina^  to  look  aoroM  the  oonntry  to  a  traatia  to  aaa  wfaattv 
thara  ia  any  one  thereon.  Henoe  it  ia  error  to  admit  evidenea  aiwwif 
that  by  eo  looking  the  treapaaaar  on  sneh  treatle  eoold  have  baas  aaaA  m 
time  to  avoid  injury  to  him.  CeiUral  J?.  R.  He.  Ch,  ▼.  Vaugkam^  6QL 
9X  LiABiUTT  ov,  voB  KiLLiKO  Stock.  —  If  stook,  from  being  frightened 
by  a  mo%*ing  train,  ma  upon  a  treaties  from  which  they  faU,  aad  are 
thereby  killed,  the  railroad  corporation  ia  not  liable  therefor  mider  a 
atatote  imposing  liability  for  atock,  the  killing  or  crippling  of  which  ia 
cansed  by  any  moving  train,  er  engine,  or  care.    Railroad  r.  Sadimr,  8Mb 

14.   OOKSIDR RATION,  ERBCTIOir,  AND  MaINTEZTAITCB  OV  RaILWAT  StAROH  OV 

Laud  u  Valuable.  —  The  erection  and  maintenanoe  of  a  imilwaj  al» 
tion  on  land  of  a  ward  eonveyed  by  his  guardian  to  tha  eompaay  ia  % 
▼alunble  consideratioa  for  anoh  oonveyance.  LomistiUe  etc  Mtff  Ck  r. 
Blythe,  699. 

16.  Strbr-bailwats — Rtoht  to  Usb  ov  Strbvt.  —The  right  of  arailwi^ 
in  a  etreet  ia  only  an  easement  to  nae  the  highway  in  oommon  with  tiia 
publia  It  has  no  exclusive  right  of  travel  upon  ita  trade,  and  it  ii 
boond  to  nee  the  same  care  in  preventing  a  ooUiaiott  aa  ia  the  drirar  a( 
a  wagon  or  other  vehicle.    Raitcher  v.  BaM  DetroU  ele,  JTy  dm.  447. 

M.  Strbbt-railwayb  —  Rio  or  to  Deivb  or  Traok.  — A  person  ia  not  ae^ 
gent  nor  a  trespasser  in  driving  upon  a  street-railway  track  in  the  night* 
time.  He  has  the  same  right  to  travel  upon  it  aa  the  railway  company, 
eave  that  it  is  his  duty,  when  he  meets  a  oar,  to  get  off  and  giva  the  ov 
precedence.    Ra/tektr  ▼.  Boat  Detroit  ete,  B^y  Ox,  447. 

17.   STRBCr-RAILWATS  — LIABILITT  AT  CR088IVO  —  DOTT  07  TsATBLRm  TO 

Look  and  Listbn.  —  A  person  about  to  oroea  a  atreet-railway  track 
need  not  stop,  but  he  must  look  and  liatan,  so  aa  to  avoid  walking  er 
driving  directly  in  front  of  a  moving  car;  and  if  ha  fails  to  ao  look  and 
listen,  he  ia  guilty  of  contributory  negligencs^  and  cannot  recover  feria- 
jnriee  resulting  from  being  struck  by  the  oar.  Gstsm  t.  Federed  StrmI 
etc.  iPy  Co.,  727. 

M.  STRBr^ RAILWAYS — LiARILITT  at  OROaanfOa^CORTRIBUTORT   Kmij^ 

OKMOR  or  8RRVANT.  —  Whcu  A  wagou  is  crushed  at  a  croasing  by  oolKsiaR 
with  a  street-car,  caused  by  the  negligence  of  the  driver  of  the  wagoa, 
who  ia  in  the  employ  of  ita  owner,  anoh  owner  ia  affected  by  the  negli* 
genoe  of  his  Bervant^  and  cannot  recover  for  the  injury.  Onrmm  ▼•  #W- 
erai  Street  etc.  R'y  Co.,  727. 

i9.  Strbbt-bailwats  —  Right  to  Usb  or  Stbbbt — Dirrr  to  Avoid  CkM- 
LniOR.  —  The  superior  right  of  a  atreet-railway  company  to  the  use  of  that 
portion  of  the  highway  designated  for  its  use  must  be  exercised  with  die 
caution  and  regard  for  the  rights  of  travelers  thereon;  and  the  faot  tiiil 
it  haa  a  prescribed  route  does  not  alter  ita  duty  to  the  public^  who  hafa 
a  right  to  travel  upon  its  traok  until  mat  or  ovartekaa  by  ita  aan 
Rfuc/ier  v.  Boat  Detroit  i?'y  Co.,  447. 

40.  8trkbt*railwat8  —  Ddtt  to  Prbvbrt  Oolubioit.  —  Aa  betwean  a 
atreet-car  company  and  the  driver  of  a  wagon  or  oainibn%  the  duty  tsiti 
upon  the  oompany  to  fnrniah  its  oars  with  light  at  nighty  or  giva  wamiag 
atgnals  of  approach,  and  if  it  fails  in  this  duty,  and  doaa  not  ran  Ita  esn 
•o  alowly  aa  to  avoid  ooUisiony  it  ia  guilty  of  n^gUgaao^  if  the  drivar  if 
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lli«  Tcliiele  exereisM  nMonablt  and  ordtnary  mn*  BtmSm  ▼•  Wad  Ih» 
inU  i?>  Co.,  447. 

8TBXBT-SAILWAT-— OOLUSIOir  WITH  VbHIOLB  —  EyIDVITGI    OF    KlGU* 

omos.  —  la  an  action  to  recover  for  injary  reoeived  in  a  oolUaion  with  » 
oar  while  driving  npon  a  street-railway  track  in  the  night-tinie,  eridenoo 
is  admiaeible  to  show  that  the  pnblio  were  in  the  habit  of  driving  and 
traveling  npon  snoh  track,  as  bearing  npon  the  qnestion  of  negligence  in 
mnning  *  oar  at  night  without  any  head*light^  or  other  light  of  any  kind* 
Ranker  ▼.  Mad  DeiroU  R"y  Oo.,  447. 

8TRin-RAILWA7a  —  GOLLISIOH  WITH  VSBIGLB  —  KbOUOKIOIC  IOR  JvET 

so  Dkrrmini.  —  In  an  action  to  recover  for  injury  received  in  a  collision ' 
with  a  car  while  driving  upon  a  street-railway  track  in  the  night-ttme» 
the  qnestion  of  reasonable  diligence  and  ordinary  care  to  prevent  col* 
lision  on  the  part  of  the  plaintiff,  and  of  negligence  on  the  part  of  the 
railway  company,  is  for  the  jory  to  determine^  nnder  evidence  showing 
that  the  car  was  not  lighted,  and  was  running  at  the  rate  of  fifteen  or 
twenty  miles  an  honr,  and  that  the  plaintiff  and  another  person,  a  short 
distance  behind  him,  did  not  see  the  car  nntil  the  collision  was  inevitable. 
RoB'her  v.  Bad  DttroU  i? >  Co.,  447. 
4S.  Stbekt-railwatb.— Terms  '*  Railway**  and  ''Railroad"  ari  Sthoh* 
TMoaa,  and  have  no  distinct  and  independent  meaning  in  themselves. 
When  either  is  nsed  in  a  statutory  or  constitntional  provision,  and  tho 
context  is  without  indication  that  a  particular  kind  of  road  is  intended, 
the  provision  will  be  deemed  applicable  to  every  species  of  road  em« 
braced  in  the  general  sense  of  the  word  need.  Hence  general  authority 
to  railroad  companies  to  lease  their  property  and  franchises  will  in* 
dnde  street-railway  as  well  as  steam-railroad  companies.  Rafirtjfr, 
Central  Ti-aetion  Co.,  703. 

44.    StRKET -RAILWAYS  —  RiOHT  TO  USS  StRKKTS. — PoWBR  TO  LlASB   AND 

OriRATR  the  property  and  franchises  of  passenger-railway  companies 
necessarily  includes  all  the  franchises,  rights,  and  privileges  of  the  com* 
pany  leased,  and  among  these  is,  necessarily,  such  right  to  occupy 
streets  and  lay  tracks  as  the  leased  company  Is  possessed  of.  J?a^eHjp 
▼•  Central  Traeihn  Co.,  763. 
4&  8TRXKT-RAILWAT8  —  RioBT  TO  UsR  STRXKr.  — Under  R  statute  pro* 
Tiding  that  a  street-railway  company  organised  thereunder  may  lay 
tracks  upon  any  street  npon  which  *'a  passenger>railway  now  is  or  may 
hereafter  be  constructed,"  such  company  may  enter  and  lay  tracks 
npon  streets  not  before  occupied  by  passenger-railways.  Rcffertjf  ▼• 
Ceniral  Traetkm  Co.,  768. 

dA.   StRRIT-RAILWATS  —  LiABILITT  IOR  LeASR  of    FrAKOHISB  —  EXOESSIVR 

ExxROisE  of  Power.  —  When  a  street-railway  corporation  has  leased 
the  property  and  franchises  of  another  railway  company,  in  excess  of 
its  lawful  authority,  it  is  liable  therefor  to  the  state,  but  not  to  private 
persons,  unless  they  have  sustained  private  injury,  for  which  they  are 
entitled  to  legal  redress.  Rafferty  r.  Central  Traction  Co.,  768. 
4f«  Btrbxt-railwats.  —  Rioht  of  Abuitino  Owner  to  Use  of  Street  Is 
the  eame  after  car  tracks  are  laid  thereon  and  the  cars  running  as  it  was 
before.  If,  at  any  time,  he  has  occasion  for  the  presence  of  vehicles  on 
the  street  in  front  of  his  property,  to  take  away  or  deliver  persons  or 
goods,  he  may  exercise  that  right  for  such  reasonable  time  as  is  neoes* 
iuy  for  his  purposes^  and  i^  iR  such  exercise  of  the  rights  the  paasage  of 
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stroet-ean  fa  faipedsd,  ttey  bumI  wtJtk     ^t§m^  ▼• 
a>..  768. 

48L  Bnism— 8mirr-KAiLWAn  vov  AoDinmrAL  SntTinnm.  — Tte 
thoriied  iim  of  *  publie  ttrMt  for  •Iroet-railnMui  porpoieo,  no 
what  the  motor  powor  niay  be»  fa  not  tiio  impontioo  of  ao  additioiMJ 
Titndo,  and  does  not  ontiUo  the  abntiing  land-ownen  along  Ao 
to  oompenwtion  for  nioh  oaa.    Rt^mtg  t.  Oemtral  Tradtkm  Obl,  7tt 

8oo  CARK1IB8;  GoEPORATiON^  4;  KKonnrr  DoMAnr;  BstomL;  SraMora^ 
i;  7;  iMjvHonoK^  1;  Ligiblatob^  S;  Jjxel,  7;  Marss  An>  8b»* 
▼AVT,  8^  •!  MuHiaiFAL  OoBPOBA.noM%  27*  S8;  NwrnaBvai^  if  PWN 

RAILBOAD-Am  BONDS. 
See  ERorrxL;  Mvmuspal  Cobpobatio>%  27,  28L 

RAPK. 

1.  Absavut  to  Rapi—  EnDSHCT  or  OAJtAoat.  —  At  oommon  law,  a  boj  «a* 
dar  the  age  of  foQrteea  years  oannot  in  point  of  law  bo  guilty  of  aa  ■■mH 
with  intent  to  oommit  rape^  and  if  he  fa  under  that  age  al  the  tUM  ef 
the  alleged  offense^  erideooe  fa  inadmiarible  to  show  that  im  point  ef 
faot  he  ooald  oommit  the  offenee.    MeKmnff  ▼.  State^  \¥k 

%  Assault  to  Rafb.  —A  Bot  uitdok  thi  Aoi  ov  Fovxtkbi  Ybau  fa 
always  presnmed  to  be  ineapabU  of  being  gnilty  of  attempting  to  oeM» 
mit  rape;  and  in  those  Jnrisdiotions  where  sneh  prssamptioii  may  bo 
rebutted  by  proof  of  oapaoity,  the  harden  of  such  proof  fa  npon  tlis 
praeeeation.    MeKkmjf  r.  8iai€t  140l 

8L  Assault  to  Rap&  —  A  Bot  viidbb  thb  Aoa  ov  Fovbtibv  Ysabb 
nnder  the  statutes  of  Florida,  be  legally  oonvioted  of  an  assault  to 
mit  rape^  in  the  absenoe  of  any  eyideaoe  of  hfa  sapseiljy  to  oommit 
offenss.    MeKkmif  w.  S^ait,  14a 

BBAL  PROPERTY. 

1.  L4in>-owiinfc  n  Liaslb  for  Imjvrih  to  Stock  Rummra  at  Labm^  0» 
CASiONBD  BT  BEBonoirs  OB  BxoATATioiis  SO  Bssde  ott  hfa  land  as  to  bs 
obrionsly  dangerons  to  animafa  straying  thereon,  where  the  ifght  ef 
animafa  to  run  at  large  fa  reoogniaed  by  law.    Hurd  ▼.  Xoey,  61. 

IL  OwMSB  OT  Land  n  Lublb  for  Ihjusibs  to  ANncAia  Gaubio  bt  a 
Barbbd-wibb  Fbvob  not  oonstmcted  as  an  ordinarily  prudent  husband* 
man  eonstniots  such  fsnoes,  if  the  right  of  sneh  anioMfa  to  run  at  large  fa 
reoogniaed  by  law,  and  they  stray  upon  saohlaad  and  soma  intooomast 
with  saoh  fenoe.    Hmrd  ▼.  Xoqr,  61. 

IL  Contbaotob  doino  Pubuo  Wobk  undbb  AuTBDBirr  or  UNrrBo  BrAns 
HOT  LiABLB  roB  Injubt  TO  iMDnriDVAL  WBBH. — WhoTS  a  oontractsr 
does  pnblio  work  in  a  proper  and  oareful  manner,  under  a  ooiitraot  with 
the  goyerDinent  of  the  United  States^  whieh  that  gorernment  hae  an* 
Ibority  to  make,  he  fa  not  Ifable  for  any  injury,  dtreet  or  oonssqoentisl, 
to  prirate  property  that  may  result  therefrom.  Whers^  therefore^  a 
oootraetor,  while  blasting  rooks  in  a  navigable  rirer,  for  the  pnrpoee  ef 
lemoTing  olistractions  to  navigation,  under  a  eontraet  with  the  United 
States  gorernment,  injnree  a  house,  distant  three  thousand  feot  from  ths 
place  of  the  explosion,  the  injury  not  being  oaused  by  easting  any  bmf 
terials  upon  the  premises,  but  simply  by  the  ribrattona  of  the  earth  sr 
by  the  pulsations  ni  the  air,  he  fa  not  liabU  for  the  injniy  in  an 


Indsx.  Ml 


teoogbt  againsl  Um  l^  tiie  owner  of  flio  koMH  wittosl  woof  of  aogli* 
g«noe;  and  a  charge  to  the  jury  that  if  Iho  esplonooo  ajured  tiio  hooaa^ 
ha  is  liable,  withoat  regard  to  the  qoeetioa  of  nsfligeaei^  it  error*  Btm* 
ner  ▼.  AtlanUe  Dt  edging  Ob.,  649. 

4^  "FiBMB  —  Duty  and  Lujuutt  ov  Miu«-owneb  in  RnrBor  voi^WheA 
fires  are  liable  to  originate  in  the  engine  or  boiler  rooma  of  a  ■aw*mill, 
and  the  conetmction  of  the  mill  is  tneh  that  the  rarToandingt  are  in* 
flammable*  ao  that  fire  ia  liable  to  spread  rapidly  when  onoe  ignited,  il 
in  incnmbent  npon  the  person  operating  the  mill  to  take  eare  that  fire 
•hall  not  ooiisnme  it  and  spread  to  other  property,  by  keeping  on  hand, 
not  only  persons  to  watch  the  fire  and  keep  it  within  the  fnmaoe^  bnt 
also  aome  appliances  for  extingnishing  fire,  in  case  it  should  aooidentally 
oecape  and  ignite  aome  part  of  the  bailding.    McNaOg  t.  CoiweU,  4IH, 

IL  Strbrs— RiOBTToUsBSiDSWAUCfOBBusuiBBPuBPoan.— ^Ooenpanti 
of  places  of  business  npon  a  public  street  have  a  right  to  nee  the  side* 
walk  in  front  of  their  premises  in  receiving  and  sending  out  merehandiss^ 
Imt  they  must  exercise  this  right  with  a  due  regard  to  the  safety  of 
podeotrians;  and  what  is  such  reasonable  length  of  time  as  such  penal 
asay  allow  their  property  to  remain  npon  the  sidewalk  without  iaenrring 
tho  ohargo  of  negligence  is  for  the  jury  to  decide  under  tiie  eirenm* 
■tances  of  each  particular  case.     Vaih  v.  UmUi  8$mm  Mfpvmt  Ox,  74L 

8eo  BomfDAun;  FtamnuM;  iKsiraAifoi,  1;  JuwiUExm,  S;  MiORAHioif 
liiair%  3;  MosTOAan,  11;  Muhicipal  OoBPOBATioira^  Si;  iS;  Nmu* 
•BRCfl,  1-8;  PAsnnoN;  BAn.iiOAiM^  47,  48;  Srrano  Pibvoimaho^  S| 
8TATim%  6t  TAzn,  S.  ~ 

RBALTT. 
SeeBsAL  PBonuiti; 

BBBUTTALb 
Bee  NBOueaHOi^  8|  BAr%  % 

RECEIPT. 
fleeBiLLi  or  Ladon^  U 

BBCEIVERflL 
fleeBAirs%ii 

BBOORa 

§m  AanowLmoMBHT,  7,  16;  Aa»or,  8;  Apfbal,  %  7|  OsATfiL  lfoB»> 
•AOM,  8)  Debdb;  Btidxngb,  10, 13;  JvDOMSNn,  1;  Labcbmt,  1;  MoH^ 
mjMW^  ^  9»  8|  ICvnaPAL  CoBroBATioir%  S7»  81|  Horaoii  Pluvai^ 

BBOOITPMENT. 
SeeBAun^ft. 

BEDEUVERY  BONDa 
See  SuRBrramp,  L 

BEDEMPTION. 
Saui^  8}  MoBvoAonb  9%  SvnuTi  Tazm^  IL 


IiiDn:. 

'BXrGBMATiaKL 


BBQULATIONa 

REIMBUB3EMENT. 
See  MAHDAicimi 

BSLBASK. 

RENT. 
TwAXT.  8;  Wixn  OoarAini^  1«& 

BEPIiEVlH. 

OffioDi— I>«Mi^»i>-— Aa  ©wa«  of 

■aly  adlalato  wpl«Tto.  ^wlhoat  prior  damaod.  •g»iii«^ 

tt  wid«r  •*liwhin«*  <*«•«»*««*  •8*'"^  •  ^^'^^  " 
HvMkmi.    /Tflfitew  ▼.  BMcf^  48QI 

BESCISSION. 

BBS  OEST  JL 
PttjimT,  S;  BAn,moiwy  ft 

BSSoLcrnoH& 

MvaioPAfi  OoBroBAiiov%  Il«  ^ 

BmRAINT  OF  MABBIAO& 
Urn  DmfWM,  %  9, 

BKEBOAGXITS. 


BEVSNUBi 
SedTAZH^L 

BBVEI^AL. 
Am  DAMAOHb  7;  Plbai»v%  ti 

BXVISW. 
See  Nkw  Tkul;  Triii%  L 

B8VIV0& 
8m  LmwATOWi  o»  Acnowi,  2;  Scim  Fiou^ 

REVOCATION. 
8m  Subxttship,  1% 
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EIGHT  OF  WAY. 
8m  LmulatubIi  2;  Plbadoto,  !• 

BIPARIAN  RIGHTEk 
8e«  WATiBoovBsn. 

SALES. 

1»  CoivTBAor  OF  Sali  —  CoNSTRUonoM.  —  Whan,  al  the  iime  an  agreemenl 
it  entered  into  to  famish  a  quantity  of  harrow  teeth  of  "  regular  pattenu^ 
■ach  as  heretofore  furnished, **  the  parties  test  the  quality  of  the  teeth 
which  hafre  heen  furnished,  the  agreement  must  he  construed  to  mean 
that  the  teeth  to  be  furnished  are  to  correspond  in  quality  with  the  teeth 
theretofore  furnished.     Harrow  Spring  Co.  ▼•  Whipple  Harrow  Co.,  42L 

1.  CoNTSAOT  ov  Salb  —  Ck>K8TRUOTiov  —  BviDKifos.  —  Under  a  contract 
by  which  the  seller  agrees  that  shipments  of  the  goods  will  be  made  aa 
specified,  and  that  "we  will  also  agree  to  furnish  what  additional 
amounts  of  the  above  goods  you  may  require  for  your  season's  trade  upoa 
the  same  terms  and  conditions,  but  are  to  have  reasonable  time  and  no- 
tice in  which  to  fill  any  additional  amount,  say  about  thirty  days,* 
the  seller  must  have  a  reasonable  time  after  the  goods  are  specified  or 
named  within  which  to  make  the  shipment;  and  although  the  buyer 
may  show  by  parol  that  he  gave  an  order  for  goods  on  the  day  that  the 
oon tract  was  made,  he  cannot  vary  the  terms  of  the  agreement  by  parol 
proof  that  the  seller  agreed  to  keep  the  goods  on  hand  ready  for  imme- 
diate shipment     Harrow  Spring  Co.  v.  W/iipple  Harrow  Co.,  421. 

IL  Whbbi  Dxbhkd  to  be  Maps.  —  If,  in  the  state  of  the  vendee's  rssi* 
donee,  a  contract  is  made,  to  the  effect  that  the  vendor  will  ship  certain 
property  from  another  state  in  original  packages,  which  the  vendee,  after 
receiving,  shall  have  ten  days  to  return,  if,  on  examination,  they  shall 
prove  not  satisfactory,  any  sale  resulting  from  such  contract  and  ship* 
ment  must  be  deemed  to  have  been  made  in  the  state  of  the  vendee's 
residenoe,  because  it  is  incomplete  until  delivery  is  made  there,  and  he 
has  had  an  opportunity  to  examine  the  property  and  to  elect  whether 
he  will  keep  it  or  not.     Wa$aerboehr  v.  Boulier,  344^ 

4i  OoNTUOT  ov  Laws  ~  Illkgal  Sales.  — The  Priob  ov  Articles  sold  and 
delivered  in  a  state  where  such  sale  is  legal,  if  nothing  remains  to  bo 
done  by  the  vendor  to  complete  the  transaction,  can  be  recovered  in  a 
state  where  such  sale  is  illegaU     Wauerboehr  v.  Boulier,  844. 

ft.  Damages  —  Rxoovpmsiit.  — In  an  action  by  a  seller  to  recover  for  goods 
famished  under  a  written  contract,  the  buyer  may  recoup  his  expenses 
incttrred  in  making  sales  in  expectation  of  the  delivery  of  the  goods 
within  tho  time  specified  in  the  contract,  and  which  he  failed  to  coro- 
plettt  because  of  the  failure  of  the  seller  to  so  deliver.  Harrow  Spring 
Oa.  T.  Whipple  Harrow  Co.,  421. 
•  &  SfovpAOB  m  Tramsitv— When  vot  Defeated. — When,  after  freight 
and  wharfage  are  paid  and  receipted  for,  the  bill  of  lading  shown  but 
not  assigned,  and  the  goods,  though  upon  the  wharf  at  their  destination, 
are  not  actually  delivered  by  the  carrier  to  the  consignee,  the  right  of 
stoppage  In  iranaitu  still  exists,  as  against  a  bona  fide  purchaser  who  hat 
paid  value  and  has  delivered  the  receipted  freight  and  wharfsge  bills, 
and  an  order  upon  the  carrier  for  the  goods.  In  such  esse,  if  part  of  the 
goods  have  been  delivered  under  such  order,  the  right  of  stoppage  In 
AM.  St.  &BP.,  Vob  XXX.  -  68 


t94  InOL 

tnuuUm  ML  azisti  m  to  the  rMnaiate  wndsSrOTtd  «poB  tto 

7..8TOPFAOI  Ur  TBAMStTO  —  flow  DKniTBD^  AHP  WHEll  STILL 

The  right  of  tiopiMg*  to  AroMita  «m  ooljr  bo  defa«ted  by  ootaU 

in  the  ▼endaa^  or  a  btmaJSde  anigomoal  of  the  bill  of  loding;  and  a  < 

of  the  oarrier  to  dUpente  with  the  prodootion  of  the  aadgned  biU  of  lad* 

log,  and  to  deliver  the  gooda  to  the  holder  of  the  looeiptod  hilla  for 

freight  and  wharfage^  doee  not  defeat  the  right  of  otoppage  in  AnajMflEK 

Omam  BimmMkip  Ox  ▼•  KkHiA.  164. 

800  AflKnowLBDOMBiT,  6^  7{  Etiduos,  IS;  FixTiJsn;  FBAvmrunT  Gov* 

•ALBSMKN. 
800  Baiijis»i%  4  4 

84xisrAonoii« 

800  Amff^  ft  BniNnn^  1S|  tamnrak  4 IL 


iOnUB  PAdAIL 

A  SoiRB  FAOiAi  to  revt^e  a  Judgment  if  not  anew  aetloat  bdllM 
ofanoUoMb    itte  ▼.  Jfoorv^  31IL 

SJflCURiTlBSi 

8oe  SUKITTSKIIV  1^  ?• 

8SDUGTI0N. 

1.  SBMmnov  sr  PcBSirASioir. — Sodnotion  omj  bo  oooompHehod  lij  aoano  of 
iofleeaoo  and  penoadon^  intended  to  reaeh,  and  aotnally  reaohing,  that 
lonilt*  withoat  a  promwo  of  marriege  or  peoaaiery  advantagiw  8«oh 
offeefeaal  persnaaton  aetlTely  eaastng  the  aednotion  may  bo  aa  dirtimit  a 
grievaaoo  aa  omto  vonal  repreoentatioB%  whieh  appeal  to  oovotoaaaooa 
OMTO  than  toozoited  feelings    HaOodt  w.  iCUaqr.  402. 

IL  SsDVcnoir  bt  PBiuiiTASioir — Btidbngi  IBiTABLiBBiiick  —In  an  aotien  for 
aednetion,  evideaoo  that  the  defendant  took  the  plaintifl^  a  glcl 
yeara  old,  living  with  her  parenta,  and  hitherto  ohaat^  to  a  daaoo 
diatanee  fimn  bor  hoaM^  that  npon  thoir  airiral  bo  pcoonmd  a 
for  the  ezpraaa  pnrpoao  of  debaachtng  her«  and  immadiataly 
bia  iudeoent  propoaal%  and  that  late  at  night  they  loft  tiio  bafl-rooaa  and 
went  to  the  bedroom  at  hia  aolieitatioot  where  ho  aeoompliahed  bia  pnr- 
poee,  makea  oot  anob  a  otaa  aa  aboold  bo  aabouttad  to  tho  jwy  vndor 
proper  inatmotiona.    Bailoek  ▼•  Btmigk  4A% 


SERVICBS. 

;  If  OnmmMna,  ft;  Misnn  jsd  Bn^un^ 
Immmumn,  ^  Pabsmt  aku  Gnu%  X 

flSRVITUim 
floo  flLanJUMML  dill 

8ee  Lboaoi; 


SSKRIfn 

Sfionroi,  fl  JinwMnn»  18;  JumotAh  Salh^  f-H  Omcm^  1| 
BuKKrraHiF,  1;  Trespass,  2;  Troves,  2: 

8H1PPINO. 

DKllvnuMll^  BAMAon  ni  KATirBa  •»,  Bbootekabui  iboh  OomoNOB 
WHRH.  —  When  no  provision  is  nsdo  im  a  biU  of  Udiog  for  tho  pay* 
mmkt  of  domarrmgo  by  the  oontignoo,  damsges  in  Iha  astnrs  o<  demur* 
ff»go  may  bo  rooovorod  from  tho  ooaBignor  in  omo  ho  dotnins  tho  vossol 
for  looding  for  u  mnroosonablo  tisM.     Vmm  SUm  v«  Nmrkm^  01Ql 

8oo  Ihsvrahoi^  6li 

8ITUS. 
8oo  JoBisDionov,  % 

8LANDEK. 
8oo  LiBib 

8PE0IFI0  PERFORBIANCB. 
!•  Sraomo  Pbrvokiiavci  ov  a  Uhilatiral  CoMTRAor  nay  bo  doofoed,  if  II 
k  fair,  jnaS,  aad  reasonablo,  and  the  party  sought  to  bo  daarged  lias  so 
bound  hinsoif  as  to  moot  the  requirements  of  the  statnto  of  frasda,  and 
tho  other  psrty  has  elected  to  treat  tho  oontraet  as  bindii^  and  to  on* 
ioroo  it.    i7osf  v.  Pmrlm^  47. 

%    SPBOIPfO  PbRPORMANOI.  ^  PoSSnSTON  OP  THB  RSAb  PROPBMT,  tho  titio 

to  whioh  complainant  seeks  to  olitaiu  by  a  bill  for  spootfio  performanoe^  fa 
not  esssntial  to  sostain  the  jurisdiction  of  the  court  to  award  tho  rsliof 
prayed  for.  Rom  ▼.  PaHtB,  47. 
IL  Spioifio  Pbrpormavor.  —  A  Vbndbb  op  Onr  Who  has  Aobihp  io  Sria 
OR  CoKTRT  Rral  Proprrtt  may,  nnloas  ho  is  a  pnrshasor  in  good  faith 
and  without  notios^  bo  oompeUed  to  perform  tho  contract  of  his  vendor* 
Bum  V.  Pmrk»t  41, 

SPOLIATION. 
8oo  Plradiho,  L 

8TALB  DBMANOa 
8oo  LnoTATioif  8  OP  Aonom^  IL 

STATES. 
Soo  AoKHOWLRDOMRirp,  10;  Attachmbnt;  Chaitrl  tfoRTOAORS;  Gov* 
TRACTS,  4;  Corporations,  1;  Codrts;  Dkbds;  EQvmr,  2;  £vIDRNCl^ 
2;  Falsr  Prrtbnsks;  Husband  and  Wipr,  2;  Insolvrnot.  1;  Lbodi- 
LATURR,  1;  Limitations  OP  AeriONs,  1,2;  Mandamub;  Mortoaobs,  lit 
lloNiciPAL  Corporations,  10;  Railroads^  46;  Sauh^  I^  4;  Statutri^ 

%  DSUBT;  WATRROOirXSBS,    1. 

STATIOK. 
See  Railroads,  SSp 

STATUTE  OP  FRAUDt. 
8os  OoMTRACfs^  1;  Sprcipio  Pbrpormanoi^  L 


8TATUTB  OF  LIMITAT101L 
Sad  LnoTATioin  ov  AonoiOt 

STATUTES. 

!•  Obanmniov  ov  Bf  atut%  Mattkbs  Gomsidbrkd  it  Ooubt  nr.  ^  IW 
tiM  parpoM  of  ooutmiiig  a  ■tetato  and  aacertaiuing  the  intentian  of  IIm 
logislatiinb  tho  ooorto  will  look  to  the  whole  statute  and  all  its  parti,  and 
when  eoeh  intention  it  ascertained*  it  will  prevail  over  the  literal  imparl 
and  strtet  letter  of  the  statute;  and  where  the  meaning  ia  doabtfnl  and  an* 
ovtain.  the  eonrts  will  look  into  the  sitnatioa  and  oircnmstanoee  ander 
which  it  was  enactedt  to  other  statutes,  if  there  are  any  upon  tiio 
•ame  snbject^  whether  passed  before  or  after  the  statute  under  ocmaidera- 
tion,  and  whether  in  force  or  not^  as  well  as  to  the  history  of  the  eoa»> 
try,  and  will  carefully  consider,  in  this  ccmnection,  the  purpose  aonghi 
to  be  accomplished.     ParvUig  t.  Wimberg^  254. 

%  ftrATim;  WBSTHXR  Mamdatobtob  Dibkctobt.  how  Dbtkrmimcdl — If 
a  statute  expressly  declares  any  particular  act  to  be  essentisl  to  the  ▼slid- 
ity  of  an  election,  or  that  its  omission  shall  render  the  elocticii  Toid, 
the  courts  must  hold  the  statute  to  be  mandatory,  whether  the  partion- 
lar  act  in  question  goes  to  tlie  merits  or  affects  the  result  of  the  election 
or  not.  But  if  a  statute  simply  provides  that  certain  things  shall  be 
done  within  a  particular  time  or  in  a  particular  manner,  and  doeo  not 
declare  that  their  performance  shall  be  essential  to  the  validity  of  an 
election,  it  will  be  regarded  as  mandatory  if  they  affect  the  merite  of  the 
election,  and  as  directory  only  if  they  do  not  affiect  its  meritii  Pwrmm§ 
T.  WMberg,7&L 

IL  OoMSTiTunovAi  Law  —  Powxn  10  Ehact  Rbmsoial  Lboiblatiov  n 
BuPBor  TO  Stbibt-woiik.  — When  street-improvement  work  has  been 
done  under  a  void  statute,  and  the  property  owners  have  received  the 
benefits,  a  subsequent  statute  providing  for  the  levy  and  collection  cf 
assessments  to  pay  for  such  work,  thus  legalisiug  what  the  state  might 
previously  have  ordered,  is  constitutional  and  valid.  DomUif  v.  PitU» 
5icnA738. 

4  SntBR  CBoaBiN08»  Statotb  Adthobiziso  Aasbrsmbmt  iob  Swebpdio  or, 
VOT  Ihvalid.—  The  fact  that  a  statute  anthoriiing  the  assessment  cf 
property  for  the  sweeping  of  streets  contemplates  the  sweeping  of  the 
orcssings  doeo  not  render  it  invalid,  since  it  cannot  be  said  that  the 
property  owners  do  not  receive  a  special  benefit  from  keeping  them  deaa. 
JMiini  V.  /WAWnflr,  247. 

%k  Appbalb— Statuti,  whbthkb  Rkiboactivb.  —  A  statute  creating  a 
right  of  appeal  from  the  decision  of  a  court  in  granting  or  denying  mo> 
tions  for  new  trials  is  not  applicabls  to  cases  tried  before  its  enactment 
Alabama  etc  B.  S.  Co.  v.  BiU^  65. 

iL  CONSTITOTIONAL  LaW  —  RkMBDIAL  LBGISLATIOir  IN  RlStPIOT  TO  StRBIT- 

W0BK«  —  When  street-improvement  work  has  been  done  under  a  void 
statute,  and  the  property  owners  have  received  the  benefit,  a  subsequent 
statute  providing  for  the  payment  for  the  work  by  assessment^  and  broad 
enough  in  its  terms  to  cure  such  defects  as  a  failure  to  secure  the  con- 
sent of  a  majority  of  such  property  owners,  as  required  by  the  void  act, 
and  the  inclusion  in  the  proceedings  of  the  contract  for  the  setting  cf 
onrbetones,  thfis  legalising  what  the  state  might  previously  hsfo  or- 
dsied,  is  constitutional  and  valid.     WkUme^  T.  FiU^mrgk,  14/k 


iMDwau  997 


i^  11,  16t  AiiBKir,  1|  AmoauToan,  1%  Itanti 
8^  7t  Kmuimt  DoMAnri  SinoKiro%  8;  Sxaoonoir,  ^  4i 

onoHfl^  %  JvoQHunni^  6;  7;  MioiiAJiicr 


6;  IvjTOonoirfl^ 

1^  i|  MonoAon^  4;  livmoiPAL  Cobpobaxiom%  I,  2,  9,  1% 

-96|  Offiaa%  8{  Pabut  avd  Ohilb^  1|  RiniBftin^  SS^  43»  45| 

8T0CK& 
8m  OnifOBATiDa%  1^  ft|  BAHAon^  9s  BrxDnroi^  12;  PLUMia 

SrOCKHOLDBRa 

Sad  OOBPOKATIOHly   1,  i-C 

SIOPFAGB  IN  TRANSITU. 
See  Salb^  6^  7. 

8T0RAGK. 

8m  RAZLROADfl^  4^  §k 

8T0RB-KEEPBR& 
8MBAiiJixim»  S-6b 

STRBBT-RAILROADa 
8m  Bailboam,  85-48L 

STREETS. 
ArFUWMAiwi  BouHDAftTUL  1;  HioHWAfs;  MaoHAinai^  Lmn^  8* 
4;  MmnoiPAL  ObBFORAnoNa;  NBouoBivcn,  12;  I4»  19;  RAiLiaA9%  fi- 
4^  4^  40^  47,  48;  Bmai.  Paopsbtt,  6;  SsATurny  3^  4^  & 

STREET-SWEEPING. 
Sm  Statutist  4;  Taxh^  % 

SUBROGATION. 
8m  ItoiOA  A>D  Oebditob;  MoRTGAossy  1;  SuBimaar,  4^ 

SUBSCRIBING  WriNESSBSL 
Sm  Wills,  2-ia 

SUBSCRIPTION. 
8m  MvmaiFAL  Corpokatioii^  flL 

SUMMONa 
Sm  Pbooiml 

SUNDAY.  ^ 

wmwir,  Luv  Dat  wo%  Fallimo  ov  Suvdat. — WImm  Mm  ImI  4qr 
for  ledemplion  k  SiuuUy,  it  may  be  made  on  Ihe  sot  dajm    Bmktt  Ik 

Sm  TauBOBAnn^  1^ 


SUREIYSRIP. 

1«  InrapFiLi  ^  A  RiDCLimT  Bowd  Bstofs  thi  SimnT  from  ciAia^aMilly 
•laimiag  tiis  prapartj  aa  agaiaat  the  •hariff  or  the  AttaohnMnt  plaiatiff, 
vnleM  the  Mi«ty  wia  indMed  to  ngii  tiio  bead  bjr  a  fraAdalaa*  ananp- 
raaoBtaiioB  of  tha  fkcta.  A  alatemeat  by  tiia  ofllaer  who  takaa  the  hoed, 
eoQcemmg  tta  legal  effect^  doea  not  entitle  the  anraty  te  aaeape  horn  hia 
bond,  or  to  insist  that  the  property  waa  hia.    Petermm  t.  WooUem^  S27. 

&  PUNOIFiJb     AND    SuJtCrr-— SlGCftR    UUDBBSCANDIira    BrrWBBH.    WHm 

Atailabli  to  Esoapx  Liabilitt  on  Bows^  ahd  WHBir  HOT.  ^  A  aaerel 
vndiscloaed  understanding  by  a  aorety  in  atgning  a  bond  will  not  avail  te 
avoid  liability,  in  the  abaenoa  of  any  notice  to  tha  obligee  of  the  Tiola* 
tion  of  the  condition  by  the  principal;  but  with  notice  to  the  obliges^ 
where  tiie  condition  has  been  diaregarded  in  anch  a  manner  aa  to  id* 
ereaae  the  anrety'a  liability,  the  surety  will  not  be  liable.  Stata  t.  AUm 
663. 

IL  NOTIOB  PECK  ErABUBI  OF  8lT&BTT*a  KaMB  ON  BOND^  EXTBNT  ov.  — The 

erasure  of  a  aurety'a  aignature  from  a  bond,  and  of  hia  name  from  the 
body  of  the  bond,  ia  snflimeat  to  affset  the  approving  authority  with 
notice  that  the  aigning  waa  opon  condition  that  other  auretiea  aboold 
also  sign,  and  that  this  condition  had  been  violated,  atnoa  it  ia  anffioieat 
to  auggeat  inquiry,  which,  if  onade^  would  lead  to  a  knowledge  ni  the 
facta.    8iaU  v.  Alien,  668. 

4  Rblbasb  of  Svrbit — RiQHT  TO  SuBROOATioN.  ^Wheo  ilie  eontraot 
between  the  anrety  and  the  creditor  providea  for  the  retention  ef 
•ecuritiee  received  either  from  the  anrety  or  the  principal  debtor,  a 
departure  from  the  terms  of  anch  contract  releases  the  anrety,  whether 
to  his  detriment  or  not;  but  when  the  surety's  right  depends  upon  tlie 
doctrine  of  subrogation,  and  when  the  aeonrity  ia  not  received  under 
any  contract  to  which  the  surety  is  a  party,  the  release  of  m  Ken  upon 
property  by  which  it  ia  rendered  unavailing  to  the  payment  of  the  debl^ 
furnishes  a  defense  to  the  surety  only  to  the  extent  of  the  valne  of  the 
Uen  thus  lost.    NobUw.  Murj^,  WJ. 

ftt  SuBBTT  Signing  Bond  on  GoNDmoN  Rvlbaskd  whbn.  —  Where  a  anrety 
aigna  a  hood  upon  condition  that  a  certain  other  aolvent  anrety  will  also 
sign  it^  he  will  be  released,  if,  without  hia  consent,  after  the  bond  ia 
eomplete,  but  before  its  approval,  such  other  anrety  ia  releaaed  by  the 
principal;  and  the  same  reault  will  follow,  where  the  releaae  of  anch  co- 
aurety  resulta  by  operation  of  law  from  the  act  of  the  priocipal  in  eraa- 
ing  tiie  namea  of  other  auretiea  who  have  previoosly  signed.    8tat»  v. 

Allen,  SS^ 
6.  Co«D&KTiBa  ON  Bond  Rblbasbd  bt  Rblkabb  of  Subbtt  whbn.  —  Where 
a  bond  is  signed  by  sureties  upon  the  condition  that  it  ia  to  be  cirenlated 
for  other  aignaturea,  and  not  be  delivered  until  signed  by  aolvent  snre- 
tiee  to  a  specified  amount,  and  after  soretiee  to  that  amount  are  obtained, 
the  signature  of  one  of  them  is  erased  by  the  principal,  the  condition 
and  its  violation  being  known  to  the  approving  authority  before  the  ap- 
proval of  the  bond,  the  auretiea  who  aigned  upon  each  condition,  bat 
who  dijf  not  consent  to  such  erasure,  will  be  thereby  leleaaad.    StaU  v. 

iiife%66a. 

It  AvmoATiON  ov  SBWBiTr.  —When  a  erediter.  holdiag  aeveral  netai 
against  hia  debtor,  with  notice  that  one  of  them  is  sgaed  by  a 
anrety,  takee  a  mortgage  from  the  debtor  aa  security  for  all  the 
uotei^  without  any  designation  as  to  the  application  el  the  proceeda  el 
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fhtt  taesrltf,  hs  Yum  m  rig  hi  lo  mppYf  muk  procMdi  in  psynMnl  of  the 
notes  other  than  the  one  eeenrecl  by  the  ooatraet  of  enretyehipy  mad 
greatly  oieeediag  in  amonat  the  vmlne  of  the  eeonrtty;  end  H,  before 
the  matnrity  of  the  mortgage^  aiid  after  aeoepting  a  deed  to  the  land 
vpon  whioh  it  ie  given,  the  ereditor  sells  the  land,  and  so  appUee  the 
prooeeds,  the  surety  is  not  thereby  damaged,  and  remaine  Ual^  on  the 
note  signed  by  him  as  surety.    Nohle  v.  Murphy,  607. 

Bb  KnoLSOT  TO  Apply  SBOORinn.  —  If  the  maker  of  a  note  giiree  a  diattel 
mortgage  to  eecare  its  payment^  the  faot  that  the  mortgagor  diapoeee 
of  sotne  of  the  mortgaged  chattels,  and  the  mortgagee  takee  no  measaree 
to  recover  them,  does  not  release  the  surety  on  the  note  if  the  mort- 
gagee oonaented  to  the  disposition  of  the  property  by  the  mortgagor. 
Tkom^  T.  FkMam,  33ft. 

flL  Agreement  to  retain  the  malcer  of  a  note  in  the  payee's  employment  '*eo 
long  as  he  does  well,*'  and  to  credit  a  oertain  portion  of  his  wages  on 
the  note,  doee  not  release  the  sureties  thereon,  when  the  maker  is  dis« 
eharged  from  senrice  before  the  note  becomes  due,  and  the  time  of  pay* 
ment  is  never  extended  beyond  the  maturity  of  the  note.  Thorn  T« 
Pinkham,  335. 

IQL  Imorbase  ov  Dutibs  ov  Principal.  —  The  fact  that  a  bank  cashier, 
after  giving  a  bond  as  snch,  assumes  to  keep  the  individual  ledger  of  the 
bank  without  notice  to  his  sureties  of  such  additional  doty,  is  not  such 
a  change  or  modification  of  his  duties  ss  cashier  as  will  of  itself  dia* 
eharge  such  sureties  from  their  undertaking  for  his  faithful  performanoe 
of  his  official  duties  as  cashier.     Shnckamaaoon  Bank  ▼•  Tard,  807. 

ll*  DsATH  op  SaRBTT  AS  Revooation  07.  —  When  a  contract  of  suretyship 
is  binding  upon  heirs,  executors,  and  administrators  during  the  employ* 
ment  of  the  principal  in  a  particular  office,  it  is  not  revoked  by  the 
death  of  the  surety,  and  his  estate  is  still  bound,  although  the  princi- 
pal is  not  regularly  re-elected  to  that  office^  but  continoee  to  perform 
the  daties  thereof  without  re-election.     Shaekamaxan  Bank  v,  Tttt^d,  807. 

I9L  Change  op  Duties  op  Principal.  —  To   Discharqb  a  Surbtt  by 

n  ohange  in  the  duties  of  the  principal,  the  change  must  be  such  aa 

to  interfere  with  or  modify  the  duties  for  the  faithful  performanoe  of 

which  the  surety  is  bound,  so  as  to  make  it  inequitable  to  enforce  his 

mndertaking  upon  a  state  of  facts  not  within  the  contemplation  of  the 

parties  and  not  consented  to  by  the  surety.    ShaehamaxoH  Bank  v,  Tard, 

807. 

See  Banks,  2;  Gorporations,  4^ 

SURVEYOR. 
See  Municipal  Corporations,  2Si 

SURVEYa 
See  Boundaries. 

SWEEPING  STREETS. 
8aa  MvHiorpAii  Corporations^  13^  14;  SrATuna^  4 

TAXES. 

1.  Tjoam  An  Asussmbnts^  Distinotioh  bbtwbbn.  -» There  Is  •  clear  die* 
UnatloB  between  taxes  and  asseesments.  Taxes  are  impositions  for  pur* 
poses  of  general  revenue;  assessments  are  special  and  loosl  impositions 
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ttpon  propoiy  In  ttM  immediate  TieiBife^  of  aa  imptoTeawBt  fer  tfc>  pd^ 
liu  welfan^  which  are  neoenary  to  pay  for  the  improvement^  and  laid 
with  reference  to  the  apeeial  benefits  which  each  property  derivea  inm 
the  expenditnre.    BMtm  r.  F^uhringt  247. 

t.  Pbopiktt  Owhbr  AaBiasBD  mat  also  bb  Taxed  Gxhsballt.  — Snoe  a 
property  owner  aeaeaaed  for  the  ezpenee  of  eweeptog  the  etreet  in  front 
of  hit  lot  ia  fully  compensated  for  hie  ootlay  in  the  enhanced  valne  of 
hie  property,  he  may  be  taxed  generaOy,  aleo^  with  tte  balance  of  the 
pnblie  for  cleaning  other  etreete  fn  which  the  pahlie  alone  hare  an  in- 
tereeti  and  which  cannot  be  swept  as  the  etreete  npon  which  hie  prep- 
erty  abnta.     Reinkem  r.  Fmekring^  247. 

t.  OoRmxunoHAL  Law  —  Tax  Salb  —  Bztbii onro  Tiicx  of  'BMowmgraau 
—A  pnrchase  of  land  by  a  private  party  at  tax  sale  is  a  coatraot^  whie^ 
together  with  the  right  of  redemption  therefrom,  ia  goremed  by  the  law 
in  force  at  the  time  of  the  eals^  and  the  time  for  rsdemption  can  neither 
be  shortened  nor  extended  by  snbeeqaent  legislation.    HwU  v.  AaCi;  OKi 

Bee  Fbavdulbht  OonvxTANcn,  8;  Huhicifal  OonFOBAnoit%  U^  S7«  88L 

TELEGRAPHa 

L  PUADma.  —  A  complaint  alleging  that  the  defendant  was  a  pnhtte  trio- 
graph  corporation,  and  that  W.  J.  Wilson,  for  the  benefit  and  ae  tte 
agent  of  the  plaintifl^  deliTcred  to  the  defendant  the  following  meosegas 
**  Howard,  Oa.,  April  27,  '9a  To  W.  K  Wilson,  Ghildenbnig,  Ala. 
Fkther  died  this  f.  m.  Gome  at  once.  W.  J.  Wilson,* — for  transmie- 
■ion  to  plaintiff  by  telegraph,  and  that  plaintiff 'e  said  agent  paid  de- 
fendant the  price  of  each  transmission,  that  snch  message  was  promptly 
transmitted  to  defendant'e  office  to  which  it  was  addressed,  bnt  was  not 
deliTcred  nntil  after  the  lapse  of  the  day  on  which  it  should  have  been 
deliTcred,  snffioienily  discloses  a  contract  between  plaintiff  and  defsnd- 
ant»  for  the  breach  of  which  at  least  nominal  damages  are  reooreiahle. 
WetUm  Unhn  TeL  Co,  r.  Wiiaon,  23. 

t.  A  Pcaaoir  to  Whom  a  Tclborak  n  ADonnsso  may  rocorer  floniegw 
for  delay  in  its  transmission  or  delirery  if  the  sender  was  acting  ae  hii 
agent  and  the  corporation  had  notice  of  that  faust.  ITcsfem  UmSam  TtL 
Co.  T.  WiUom,  2a. 

t.  Failurb  to  Dxuvxb  Tbliorafh  Missaoi,  Kvidkncr  IiisufwionarT  «• 
Xxovfli.  —In  an  action  against  a  telegraph  company  for  failnre  to 
mit  and  deUrer  a  message,  evidence  that  the  operator,  upon 
that  the  company  had  no  office  at  the  place  to  which  it  was  to  be  sen^ 
procnred  it  to  be  sent  by  telephone^  is  inadmissible  to  establish  a  defenss^ 
where  the  telephone  message  was  not  delivered.  Wetlem  Uwkm  TtL 
Co,  T.  Jotnu^  679. 

4  TlLIOBAFB  COMPAmr   BoaND  TO  SUTD   MUSAOI  VOT  WBITTXa  ov  m 

Blanks  wuxir.  —  Where  a  message  ia  receired  by  the  operator  of  a 
telegraph  company  and  paid  for  by  the  sender,  the  oompany  is  bonnd  la 
transmit  it,  although  it  is  written  on  paper  other  than  its  usual  Hinkib 
Wt&ttm  Union  TeL  Co.  v.  Jones,  579. 
Ik  Tbliorafh  Ofbratob  Bound  to  Know  to  What  Flaob  Mitmioh 
OAN  BB  SxRT.  —  It  is  within  the  apparent  scope  of  a  telegraph  operator^ 
agenqr  to  know  to  what  places  a  message  can  be  cent;  and  if  he  laoeiw 
a  meeeage  to  be  cent  to  a  place  through  which  the  company's  liaa  nn% 
and  takee  peynent  for  it^  agreeing  to  eend  il^  the  ecoq^aay  will  ha  llihit 
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fcr  fcllvrt  to  tmnnift  and  MiTer  it^  althoagh  !t  bM  no  oIBm  or  agenl 
at  that  plaoe.     Wtiiern  Unkm  TeL  Co.  r.  Jonet,  679. 

€b  BtaTDTORT    PUfALTT  FOB  FAILURE  TO  TRANSMIT   TbLKORAPB  MxaSAOX 

Afflos  wbxm*  — The  penalty  prescribed  by  statute  for  failure  to  trans- 
mit and  deliver  telegraph  messages  promptly  applies  in  every  case  where 
«  tho  oompany  is  ander  an  obligation  to  do  these  things.    WeaUm  Unkm 
TO,  <h,  T.  JoM»t  679. 

7.  SUIIDAT.  —  A   TeLBORAPH   CORPORATIOir   CANNOT  ESOAPX  lilABIUTT  foT 

the  failure  to  promptly  deliver  a  telegram  on  the  ground  that  the  oon- 
traet  for  its  transmission  and  delivery  was  entered  into  on  Sunday,  if  tho 
•mergenoy  to  which  tho  telegram  related  was  the  death  and  burial  of 
tho  father  of  the  person  to  whom  it  was  addressed.  Wtstem  Unkm  TA 
Ox  T.  WUmh,  23. 
flL  Damaob  fob  Mbntal  SaFFBRisro  arising  from  the  failure  to  promptly 
transmit  a  telegram  can  be  recovered^  provided  there  was  other  ground 
•f  damage^  either  nominal  or  substantial,  though  an  action  oannot  be 
■natained  for  mental  suffering  alone.     Weaterm  Union  Ttk  Ck.  ▼•  ITiliOfs 

sa. 

tL  LiABiLnT  FOB  Damaobs  FOB  Mbrtal  SaFriBiNO.  —A  person  to  whom 
B  telegraphio  message  is  sent  announcing  the  dying  conditioD  •f  hit 
brother,  but  by  the  gross  negligence  of  the  oompany  not  delivered  with 
doe  promptness,  so  that  he  is  unable  to  reach  the  bedside  of  his  brother 
Bntil  after  the  death  of  the  latter,  oannot  recover  substantial  damages 
for  mental  suffering  alone^  caused  by  the  company's  failuro  of  dntj. 
CAcqNRaii  T.  WtaUm  Union  TeL  Co.,  188. 

TENANTS  IN  COMMON. 
See  Co-TBNANoir. 

TENDER. 
Bm  MoBTOAOia^  6^  7* 

TESTIMONY. 
See  EviDBNCB. 

THEFT. 
Bm  KAn.MBNTa^  2;  Banxb,  15;  LABODrT. 

TOWN  ORDERS. 
Baa  Kbootiablx  Insibumuii^  l,  4 

TOWNa 
Sea  HfOHWATi^  2-6;  Muhioifal  CoBPOBAT]iinii& 

TOWNSHIPS. 
Baa  Himioir AL  OoBFOBAnoN%  27. 

TBANSRR. 
Cm  CtaFOBAtioB%  0»  7;  NaaoTiABU  iBiimvMBvv^  §,  C 


L  What  Oow wiitit«>  —  A  twrotfaer  who  wriity  hfa  wifar  —^  aglg  qndf  hit 
dinotnm  ia  foreibly  remoring  the  household  goods  of  her  hosbaad  froa 
the  houM  of  the  latter  ie  liable  to  him  in  tteepaM  therefor.    Bmnm  t. 

%  TuBPAas  AOAiNiir  SHiRZfV  lOK  WRONoruL  Sjllb.  —  Obo  who  Mqatiee 
title  to  property  after  lery  and  before  sale  may  maintain  treepaaa  against 
ft  sheriff  for  wrongfully  selling  it  as  the  property  of  another,  with  notisr 
of  its  tmo  ownership.    JTiteAen  v.  MfCiodieif^  811. 

See  Laboskt,  2;  WmiBssi^  IL 

TRESPASSERa 
See  Raiuioad%  31,  8E^  K 

TRIAL. 

!•  A  Monoir  to  Ptotroin  a  Tkial  to  ▲  LArnt  Dat  or  thb  TkBM  k  ad- 
dressed to  the  nnreviewable  discretion  of  the  trial  oonrt.  Akdntma  sib 
B.R.Co.yr.  Hitt,  66. 

%  Thtimoht  OoifnerufT  fob  Amr  PiTvrora  xor  Bzcludxd  ov  Gsitkral 
OwBortON.  —  Where  testimony  is  oompetent  for  any  purpose,  it  will  not 
ho  ezoladed  on  a  general  objection.    Miuunpfi  JtUl»  Oik  t.  Smkh,  546. 

&  Etibbncb  —  RioHT  TO  EzFLAiir  Execution  or  Mortoaos.  —  Whoa  a 
ehattel  mortgage  ezecnted  by  defendant  to  plaintiff^  and  tending  to  sup- 
port the  claim  of  the  latter,  is  called  to  the  attention  of  the  defandairt^ 
on  hia  cross-examination,  by  showing  it  to  him,  he  cannot  bo  deprtred  of 
the  right  to  explain  its  execation  by  a  refusal  on  the  part  of  the  pbun* 
tiff  to  offer  it  in  evidence,  and  after  such  explanation  ia  mads^  it  is 
error  to  refuse  to  rooeiTO  it  in  evidence.     WilUanu  t.  CU»h,  443. 

4  Appkllatb  PBAcnca  — Ir  EBaoMBOusLT  Admittbo  Eyidbkoi  mioht 
HATU  Misled  the  jury,  and  caused  tbem  to  hold  defendant  liable  to 
damages  which  they  might  not  otherwise  have  felt  authorised  to  impose^ 
its  admission  cannot  bo  presumed  to  have  been  error  without  injury. 
Central  B.  H.  etc  Co.  t.  Vavghan,  50. 

ii  Jury  Trial.  — Instruction  that  ir  thb  Jury  were  m  Docbt  and  Un* 
CERTAINTY  US  to  Certain  facts  essential  to  the  plaintiff's  case  they  should 
find  against  him  may  be  refused  without  committing  error.  The  mind 
may  be  reasonably  satisfied  of  a  given  fact,  and  yet  not  certain  of  it  nor 
free  of  doubt  in  respect  to  il    Alabama  etc.  R,  B.  Cb.  v.  HUlt  65. 

6b  Jury  Trial  —  lNSTRUcrioN&  —  A  trial  court  is  under  no  obligation  to 
single  out  the  testimony  of  one  or  more  witnesses  and  instruct  the  jury 
to  reach  certain  conoludious  if  such  testimony  be  believed.  Alabama  etc 
S.  S.  Co.  T.  lim,  65. 

7*  Jury  Trial  —  iNSTRacnoNS  should  be  Considered  as  a  Whole.  —  The 
general  chaise  given  in  a  trial  court  should  bo  read  and  oonstrued  with 
regard  to  the  connection  between  its  several  senteuces  and  provision^ 
and  if  any  part^  when  so  considered,  limited,  or  expanded,  asserts  the 
law  oorrectly,  it  will  not  furnish  ground  for  reversal,  however  faulty  a 
particular  clause  may  be,  if  its  meaning  were  not  ooatrollod  by  a  prior 
or  subsequent  passage.     Alahama  etc  R.  R.  Co.  v.  Hiltt  65. 

i.  Jury  Trial.  —  Wubtber  a  Witness  shall  be  Pbrmrted  to  bb  Rb- 
OALLflft  hj  liio  phUttltf  for  tho  purpoae  of  allowiDg  a  psodiealB  for  his 
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faipaachnient  hj  pnot  of  oontnidictorj  BtatementB,  it  a  matter  of  dis* 
««kMAiifife  rvriewftble  on  appeal.  Richmond  He,  A  ItOo.  r,  Vance,  41* 
9mr  TuAL — Wsmnras,  Prxpondjbraiicb  or.  —  lastniotioa  that  tha 
Jury  ara  act  to  ba  oontroUed  by  the  mere  nnmerical  preponderance  of- 
witoeaMa  on  one  side  or  the  other,  but  shonld  oonaider  each  preponder- 
aaoa  along  with  other  facta  and  eircnmstaaces  condncing  to  credence,  or 
tbo  rererae,  ia  proper.  Alabama  etc  R,  R.  Co,y,  Fragkr^  28. 
BOl  Jury  Trial  — ^WmriasEs  Falsk  in  One  Particular.  —  Inatruotion  thai 
if  tba  jnry  beliava  from  the  evidence  that  certain  witneasea  swore  falaely 
in  one  particular,  they  were  anthorized  to  disregard  the  evidence  of  such 
witneasea  entirely,  is  proper,  when  it  appeara  that  all  the  evidence  of 
each  witoeaaea  waa  mater iaL    Ala^>ama  eiCm  R,  A  CkK  v,  Frazier,  28. 

!!•  Jury  Trial. — A  oonrt  haa  no  right  to  aend  ananawer  to  the  jury* 
loom  to  n  question  propounded  in  writiug  to  him  by  the  jurora,  after 
they  hava  retired  to  deliberate  upon  their  verdict,  without  the  conaent 
of  counsel  in  the  case.     Hopkins  v.  Bishop,  480. 

IS.  JnrT  TRiALb  —  Improper  Remarks  or  Couksel  do  not  of  themaelvea  eon* 
stitute  any  ground  of  review  in  an  appellate  court,  though  they  were  ez* 
oepted  to  when  made,  unlesa  the  trial  court  waa  requested  to  take  soma 
action,  and  erred  in  refuaing  or  granting  the  request.  Lun^ord  t.  />je- 
<ricA,  79. 

U^  Jury  Trial.  — Improper  Remarks  of  Coitnsbl  cannot  be  complained 
of,  if  they  were  neoessitated  by  like  remarka  of  hia  adversary.  Ala* 
hama  etc.  B.  R,  Co.  r,  HUU  65. 

14b  In  Makxhg  AH  Order  poa  the  Phtsioal  Examination  op  a  Litioant 
suing  to  recover  for  personal  injuries,  and  in  designating  the  expert  to 
execute  it,  the  tiourt  ezerciaea  a  discretion  whtch  neither  party  haa  any 
right  to  control,  and  neither  is  entitled  to  suggest  an  expert  and  insist 
apon  his  selection  by  the  court.    AUibama  etc  R*  R.  Oo»  v.  HiU,  65. 

8oe  Appeal;  Ck>RPORATioNa,  7;  Damaobs,  7,  10;  Bvidenos;  Judges,  1; 
Laroent,  2;  LiBRL,  0|  Master  and  Servakt,  8;  Mistake,  1;  Negu* 
GEMCE,  9, 10, 14^  17;  New  Trial;  Perjort,  3^  4;  RAiLauAD.s,  42;  Real 
Propertt,  5;  Seduction,  2;  WiTNEssESi 

TROVER. 

L  To  OoNnriTUTB  a  Contersiov,  there  must  be  a  tortious  detention  of  per> 
soual  property  from  the  owner,  or  its  destruction,  or  an  exclusion  or 
defiance  of  the  owner's  right,  or  a  withholding  of  the  possession  under 
a  claim  of  title  inoonsisteat  with  that  of  the  owner.  Terry  v.  Birmmg' 
ham  NaL  Bank,  87. 

&  Trover  por  Exempt  Property  —  Suppicienct  op  Declaration.  —  In  aa 
action  of  trover  against  a  sheriff  for  the  conversion  of  exempt  property 
seised  under  execution,  an  allegation  in  the  declaration  that  such  sberifl^ 
by  his  deputy  or  agents  naming  him,  did  convert  and  dispose  of  the  prop* 
•rty,  is  sufficient  to  charge  the  sheriff;  and  in  such  case  the  usual  declara- 
tion in  trover  is  sufficient  to  enable  the  plaintiff  to  show  such  facta  aa 
are  necessary  for  the  recovery  of  such  exempt  property,    BuUhinmm  T. 

See  Fixtures. 

TRUST  DEBDa 
8ea  lMJi7Nonoir%  2, 


lOM  hm 


1RU8I8L 

L  I^ABiuiT  ov  Mvn«BPAurr  uiidxe  Vom  Tbhol  — WImb  a 

— piwftthwi  iMaivw  a  ^8*^  *?<■■  *  ^'■'^  which  it  Tvid,  Ite  tmt  fmd 
ii  BO*  inptwwd  IB  Um  hands  of  th«  city  wifch  b  traal  iB  Imvor  «f  tht 
iwidaMry  legitiM  cr  tht  reprttoBtatiyai  «f  the  tortator,  aad  Um  aity, 
hy  Tirta*  «f  ite  aeeeptenoe  «f  th«  tnul^  does  not  bMomo  tiiair 
md*  M  MMh,  liabla  toaoooBnl  to  them  in  tho  orphnnir  ooBiik 
rrmMm*9  BdtUf^  817. 

%  MoirioiPA&  CoBFOBATiov  AS  TBusTsa— Ib  tho  mhaeneo  of 

•  giBBt  of  powar  to  acoept  and  hold  property  mpoa  puoly  private 
and  to  ezeooto  theai»  a  mnnieipal  corporation  haa  no  power  to  do 
That  tho  trast  is  a  resulting  one,  and  tho  oonaeqaent  dmtioe  of  the 
are  boI  nooeesarily  dependent  upon  tho  intentioB  oithet  of  the 
or  tmstee^  lint  may  ho  implied  indepeBdently  of  OBd  ouBU»ry  to 
bolhb  doea  boI  militate  against  thio  piopoeitiOB.  Beafamum  ^VmiUa'f 
Jblali;817. 

t.  llmncipa&  CdRFOKATioii  as  Trusteb.  ^Tbo  law  will  aoi  mart  U 
B  fiotioB  thai  will  defeat  its  owb  polity,  by  ooBfoiUng  into  a  traetee  a 
— nieipal  oorporatum  from  which  it  ha^  for  tho  pnblio  good,  withhsU 
oapaoity  to  acoept  and  adminietor  the  tmst.  BemjammFnmkBm'BMiUtl^ 
817. 

4  PMtfBimtus — TBim  Cbsatbd  vt  Will.— When  a  tsotatrfa^  hy  h« 
will*  beqnoathe  her  property  to  her  children^  ehare  and  share  alike^  oabjeel 
to  tho  oontrol  of  her  eon,  whom  ehe  appoints  her  oxeontor  and  Unaioe  to 
■aaago  tho  property,  coUeot  tho  inoome^  aell  the  real  eotafeo  at  privali 
or  pnbUo  aalo^  and  when  two  thirds  of  the  persons  tateroeted  in  the  ee> 
state  shall  oo  demand,  to  sell  the  property  and  diTido  tho  proceeds 
among  thcoe  intereatod  nnder  the  provisions  of  tho  will^  an  activo  tfost 
ia  thorsby  created,  for  a  lawful  pnrpcee^  not  in  oonfliot  with  the  law  is 
fospoct  to  perpetnities»    Cooper's  Atate,  8S8. 

8k  Baho  and  Bavkimo  —  Dbfosit  bt  Tbdiitbb  as  Aaxm — Riqbt  «s  R» 
OOTBB— Pabtus.— When  a  trnstoo  depoaita  money  in  boBk  to  hli 
credit  aa  agents  and  the  bank  refuses  to  pay  |iis  dieck,  he  may  eno  the 
bank,  to  reooror  tho  depoeiti  as  trustee  individnally,  or  ho  may  join  the 
benefioiatiea  in  an  aoticm  to  reooYor  ik  Munmerlpi  t.  Auffuata  8«m  BmJ^ 
100. 

8b  Baito  avd  Bansino  —  Dbfosit  bt  Tsubtsb  as  Aoxmt — OoHTBBsnnr.  -* 
A  deposit  of  money  in  bank  by  a  trustee  to  his  credit  as  agent  is  act  a 
ooBVorsioB  of  the  fund,  althongh  the  bank  may  know  of  the  czislaBoeiC 
tho  trasti    Jltmner/irB  t.  Augusta  Stuh  Bank,  IS9, 

Bse  Anoduisr  abb  Clisbt;  Basks*  7-8;  GoRroBATioir%  1^  7|  DSfm^  If 

Fbauo^  4;  MoBTBAOSi^  81 

ULTRA  VIRB& 
Sss  OoBroBATioir%  %  8;  NsoonASLa  lagrmnaank  C 

UNITED  STATES. 
Sss  AiMAi^  1|  BsAL  Psopssn;  8; 


USURY. 

UsusMws  OoinmAor,  bt  What  Law  OoTSBSBOb— Tho  laws  of  tlds 
•  and  aoceoe  to  its  conrta  cannot  bo  SMdo  tho  sbI^ocI  sf  ssBtssstL    ^ 


lOOB 

Cor  ttt  Umui  9i  BMm<7  Is  oiurloat  under  Um  laws  ol 
«lftl%  by  whieh  lb  k  govvrnedt  the  eonrlt  of  this  state  will  not 
a  stipaUtioift  in  the  oontnot  to  the  effect  that  if  litigation  shall 
it  shall  be  governed  by  the  laws  of  this  state,  even  though  sooh 
loan  is  secnred  by  a  mortgage  on  land  sitoated  in  this  states  ^merteai 
JWnisWsfci  Ox  T.  Jejfermm,  687. 

8m  AoDOvna;  CoimAon^  10;  BSquitt,  S;  Puudhto^  ti 

▼AOANOT, 
Sea  OFnoBBa.  2-^ 

VENDOR  ASD  PURCHASER. 

!•  Am  Qfvm  CoftnAawD  nr  ah  Option  oannot  be  withdrawn  or  revoked 
within  tho  time  designated  therein.     Bo9$  v.  Parkin  47. 

%  Ax  OmoH  given  by  the  owner  of  land  for  a  valnable  oonstderation,  whether 
adeqnato  or  not^  agreeing  to  sell  it  to  another  at  a  fixed  price  if  aoeepted 
within  a  speeified  time,  ii  binding  upon  the  owner  and  all  his  snooessom 
in  tntereel  with  knowledge  thereof.     Bon  v.  f^orli,  47. 

9m  BownABisa;  Bquitt,  4;  Fixtub«.s;  Fraudulent  OmviTAHoii^  S|  lm» 
gjnunmn^  2}  RAiLEOACiB,  34;  Srionio  Psbiobm Airo%  t. 

VERDICT. 
See  Appial»  %  8;  Damaoh^  7« 

VESSELS. 
See  Shippiho* 

VESTED  RIGHTS. 
See  AcKVOWLnDoifiim,  15;  AflBOOiATiOH%  ti 

VILLAQE&      - 
See  llaNiotPAL  Corpobatioics^  29-SI. 

VOLUNTEERS, 
See  LiBNSy  2. 

VOTERS. 
Sea  ELBcnoHi. 

WAQEa 
See  AnaoBifBirr;  Master  and  SiRTAira;  h%^ 

WAIVER. 
Sao  OomntMan^  9;  Btidxho%  10;  Pebjubt,  9^  4|  Pboom^  % 

WAREHOUSEMEN. 

llMK.niBICOB   OV    A  WaRIROUEBMAN    is    not  BfTARLmHBD  BT    PROOV  Ot  A 

PiBB.  and  tha  destmotion  thereby  of  goods  stonni  with  him.     RaUroaJ 

See  Railboadi^  C 
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WATB  OOMPAMmiL 

L  A  RwvtiATfMi  ov  A  Watsb  Oovpaitt  that  «m  y—rt  naft  «■  b«  ■•• 
qnirtd  ia  all  enm,  payaUa  m  advaaoe^  on  ilia  Aral  day  af  Joly  af  aadi 
r,  ia  nat  raaaaniliJa,  and  aaaaot  ba  a&faraad.  and  UMrafora  a  yaar  ■ 
kl  aaaaat  ba  aallaatad  af  ana  wlio  liaa  aaad  waiUr  a  itw  aMmUia. 
MoeUand  Waier  Oo.  t.  Adanu^  368. 

&  Ooirraior  va  Pat  idr  Watbb  AoooKDma  to  tkb  Raom-ATioifi  ov  ▲ 
Watbb  Gompaht  will  not  ba  impliod  from  koowladga  af  aaoh  regala- 
tlaoa  if  thaj  ara  aoraaaooabl^  and  oannot  ba  aaforcad  agaiaat  paraaaa 
•al  aMaating  thafateb    itockland  Waier  Ox  t,  Adanu,  S68. 

H  FuTRT  or  ComAor.  — *'Wliaa  a  aity  makat  a  aootract 

aampaay  to  farniah  water  ta  aztiagaisb  firaa.  thara  la  no  privity  af 
toaat  baiwaan  aaah  aompaoy  and  thi  raaidenta  of  tha  city,  and  tha  Uttar, 
ttMfafara^  aaonol  raoorar  af  tiia  aompaay  for  damagat  resntting  from  a 
Waaoh  af  ita  eaiiiraol»  though  oae  of  tha  stipolatioaa  af  tha  ooatraot  ia 
that  tha  aompaay  will  pay  all  dama^aa  that  may  aooroa  to  any  oitiaan  af 
tta  aity  hf  reaaon  of  tha  failara  on  tha  part  of  tha  oompany  to  aapply  a 
aafioiant  amonnt  of  watar,  or  a  failara  to  anpply  watar  at  a  propar  tim^ 
ar  by  raaaoa  of  any  othar  nagliganoau    ifott  t.  OkerrgmUt  Watar  aCo.  Ch. 

WATSROOURSSSL 

L  Fown  TO  IvpiiOTa  Natioablb  Watum  VBrriD  nr  Urttsd  Statbs.  — > 
Tha  powar  ta  improva  rirara  and  arma  of  tha  aaa»  forroiag  tha  highwaya 
af  commaroa^  la  Taatad  in  tha  goTamraant  of  tha  Unitad  Stataa^  and  if 
Oongraaa  proTidaa  for  tha  axaroiaa  af  anoh  powar  in  a  maanar  oomplata^ 
aooording  to  that  govammant^a  Jadioial  taat^  it  mnat  ba  ragardad  aa 
aqnally  aomplata  in  avary  atata  in  whioh  aaoh  powar  ia  azaroiaad.  Btm> 
mtr  T.  AiUmiie  Dredging  Oa.,  649. 

t.  Qraxt  or  Land  Boundid  oir  Small  Ivlahd  Lamm  Emiroa  to  xtb  Gurm. 
—In  tha  atata  of  Now  Torkt  tha  praanmption  i%  that  land  nndar  tha 
wataraof  amall  inland  non-naTigabla  lakaa  and  ponda  balongatatha 
propriatora  of  tha  adjoininflp  landi^  and  in  tha  oonatmotion  of  graata  of 
land  bordaring  and  bonndad  on  anoh  watara  tha  aama  mla  ia  appllad 
that  ia  applieabla  to  oonvayaneaa  bonnding  lands  on  fraah-water  atraama. 
And  tharafora  a  oonvayanoa  of  land  bordaring  on  anoh  a  laka  or  pond, 
whioh  daaoribaa  it  aa  mnnlng  to  tha  pond,  or.  to  aoroa  monnment  on  tha 
land  at  tiia  watar,  and  thanoa  along  tha  pond  to  another  roonnmant  on 
ita  bank,  nnlaaa  raatriotad  by  azpraaa  worda  or  otharwiaa^  aarriaa  tha 
titla  to  tha  oantar  of  tha  pond;  and  tlia  fact  that  tha  llaaa  along  tiia 
pond  ara  daaaribad  by  conraaa  and  distanoes  mnning  from  ona  monnmant 
on  tha  bank  ta  another,  and  that  tha  langth  of  theaa  linos  ia  tha  diatanca 
batwean  tha  monnmants,  ia  no  eTidenca  of  an  intant  to  raatriot  tha  grant 
ao  aa  ta  axclnda  tha  bad  of  tha  pond.  Oawemeur  ▼•  Natiimal  let  0^ 
689. 

IL  Con  ncTAircn — DBsoRimoN.  —  A  GbirrvTAVCs  DnoRnnrci  a  Bovkdakt 
Ldik  as  Bmumkiiio  at  thv  Sba,  and  than,  aftar  vnrtana  oa11%  aa  mnning 
to  the  shora.  inolndaa  tha  ahora  to  low-water  mark.  Smow  ▼.  ML  Dtmri 
Idamd  ale.  Ox,  881. 

A  WAnaoooiuBi  ^  Rioht  bt  pRnonimov  va  Pauim  Watbm  or 
(tatBAM,  BOW  LmiTUi.  — The  right  aaqnirad  by  praaoription  ta  pal- 
late  the  watera  of  a  atream  ia  limited  by  the  charaeter  aa4  axtant  of  tha 
liight  azarataad  daring  the  pariod  of  praaoription,  and  far  any 


Tyngy,  1CU7 


««4ng  vutterfal  lajiiry  to  the  riparian  umuuM  «i  mHmi  umf  bt  nuiia^ 

tmidL  MiBtU^ppi  MiiiB  Ook  r.  Bmiik,  6^ 
ib  ILumvAOTURBB  NOV  BzxBiFr  FROM  LiABiLrrr  worn  PoLLornia  Sntaut  Bf 
AmtnoiAL  MiAJM.-'-AmanafActariiigoompuiylwiBOiiionnghKthMii 
uiy  other  person  to  pollute,  by  artifteial  meMi%  the  watere  •(  a  ctrean^ 
wi^oat  liability  to  persons  having  a  right  to  the  me  of  the  water  flov* 
Ingthereia.    ITmSmippi  MUU  Oo.  r.  amkh,  64A. 

Bee  Damaou*  7;  Rbal  PaopntTT^  IL 

WATER-WORKS  BONDa 
See  MumciPAL  Cokfobatioii^  29-9L 

WHARYSS. 

VvBuo  PmbB»  PsBsoNB  CoNTROLLinai  BovirD  TO  ExBBOUB  Samx  Cari  fom 
BAwmrt  or  Pubuo  as  Thossb  Usiiio  Public  Strbbtb.  —  The  eame  dutf 
to  exercise  care  for  the  safety  of  the  pnblie  and  of  all  persons  having  oo> 
easion  to  nse  pnblie  piem  is  dae  from  thoee  ia  eontrol  of  eaoh  piers  aa 
from  thoee  nsing  pnblie  street^  since  both  are  pnblie  ways^  O0iiiiii0 
Bleam  Hftm,  O^  ▼•  Compama  TranMitantiea  EafaSJoia^  68&1 

Bee  Saui%  %  7. 

WILLFUL  WRONO. 
See  Railboah^  I4  22^  Sfiw 

WILLS. 

1.  What  mat  Cohbtitutb.  —  An  instrument  In  the  form  of  a  letter  from  b 
pej*8on  in  bis  last  illness  to  his  attorney,  requesting  the  latter  to  draw  a 
wiH  in  aooordance  with  instmotiono  therein  eet  forth,  and  oontaintng 
all  the  requisites  of  a  will  as  to  the  dispoaitioB  of  property,  nmy  be  ee* 
tablished  as  a  will  by  proof  of  its  due  exeention  and  pablioatta  by  thB 
testator  as  sucii.    SooU's  EOate,  71lL 

%  What  mat  Constitotb  —  Evidbnob  of  Publigatioii. — When  a  per- 
son, during  his  last  illness,  eansee  a  letter  to  be  written  to  his  attorney, 
with  directions  to  him  to  draw  a  will  in  aooordanoe  with  instmotionB 
therein  eontained,  and  snch  instrument  oontaina  all  the  requisites  of  a 
valid  will  as  to  the  disposition  of  property,  is  signed  by  the  teetator  as 
Buch,  and  by  the  person  writing  the  body  of  it  as  a  subscribing  witnessi 
.  parol  evidenoe  is  admissible  to  show  that  the  teetator  declared  and  In* 
tended  the  iaatmment  to  be  his  last  will  and  testamenk  8eoU*9  BttaUp 
713. 

t.  What  mat  CoNSTrruTB— Etidxhob  of  Publigatiov.  — When  a  person, 
during  his  last  illness,  writee  a  letter  to  his  attorney,  directing  him  to 
draw  a  will  in  aocordauoe  with  instructions  therein  contained,  and  anph 
iastmment  contains  all  the  requisites  of  a  will  as  to  the  disposition  of 
property,  is  signed  by  the  testator  and  by  one  subscribing  witness,  a 
son  of  the  testator,  who  is  acquaioted  with  all  the  circn instances  under 
which  the  instrument  was  drawn,  and  to  whom  the  teetator  has  declared 
it  to  be  his  last  will,  is  competent  to  prore  its  publication  as  such*  and 
thus  supply  the  plaoe  of  one  attesting  witness,  provided  its  eiecution 
k  duly  proved,  although  ha  did  not  see  it  after  it  was  prepared  and 
executed.    8coU*9  BataU^  713. 

C  BxBOOTiOM  AJKM  AxtmnASVM  OF, — It  is  not  Boosasary  that  a 


lOOS  Irosz. 

ligwHMM  dMmll  wm  Iht  tvlatar  ai:-ii  IIm  will,  Bor  AhI  b« 
nbMribe U  IB  ilM piMMM «f  tlM  othtf  witeMn    aimmomtT. 

^  A  Will  kor  bi  Subsobibbd  vt  av  Lbar  Two  Disibtbbbcbd  Wi» 
BBBBn.    Simmom»  ▼.  Xeoaord^  87&. 

C  Wmrsn  Unablb  «o  Wrrb. — AmsTATiow  ov  ▲  Wiu.  bt  ▲  8i» 
•CBiBiiro  Wmni  must  bb  aither  by  ngniiig  hunaiiM  or  by  nakiBg  Ui 
BMrk,  wh«B  his  bbido  k  written  by  another  for  hiuL  It  ia  not  mfficieal 
that  his  name  waa  written  by  another  for  him,  though  at  hia  reqneat  and 
in  hia  praaanoa^  if  he  did  not  make  hia  mark  thereto.  SinummM  ▼.  Xeai- 
ord^  876w 

T«  A  SvBsoaiBnra  Wmriai  mm  bi  Ablb  to  iDsimiT  thb  Wol 
Henefl^  if  he  did  not  see  it  nor  hear  it  read,  nor  impreaa  hia  mune  npon 
U^  nor  make  any  other  mark  by  whioh,  if  remembered,  he  might  raoog- 
Biaa  it,  there  can  be  no  valid  anbacription.  It  ia  not  aaffieieut  that  the 
will  be  identified  by  a  person,  other  th^  the  witneeB,  from  aome  mark 
which  saeh  other  peraoa  placed  npon  il  Simmom  t.  Leonari,  875i 
'8.  Witubbs'b  Namb  Signed  worn  Hdc  bt  IvooMPBnaiT  PBBaov.  —  One 
competent  to  be  a  anbecribtng  witneaa  to  a*  will  cannot  perform  the 
not  of  inbaoription  by  another,  who  ia  legally  incompetent  to  be  a  wit- 
neaik  Henca^  if  the  name  of  a  witness  ia  subscribed  by  a  deviaoe^  each 
•nbaoriptioa  ia  roid.    ShnmonaW.  Leonardo  87fi. 

9.  Attictatiob  and  Poblioatioit.  — Cireamstanoea  may  anpply  tiie  waat 

of  one  witneaa  to  a  will,  provided  they  go  directly  to  the  immediate  act 
of  dispoaition.    8coU*9  BsUUe,  VZ. 

10.  Thb  Will  must  bb  Siqnbd  bt  thb  Tbstatob  bbpobb  there  can  be  any 
Talid  atteatation  or  anbecription,  bot  it  need  not  be  signed  in  the  preasace 
of  either  witness,  nor  need  either  actoally  aee  the  testator*a  aignatore. 
It  ia  sufficient  that  the  will  be  prodnoed,  aigned  by  the  testator,  and  in 
■nob  a  way  that  hb  aignatore  may  be  aeon  by  the  witnesaea,  and  that  ha 
leqneat  them  to  witness  it  aa  his  will.    Simmom  t.  JLeonon^  87Ai 

See  Ab80giatiob%  3;  Dbyisi;  Lbqaut. 


WITNESSES. 

L  Ck>-DBnirDABTB-*RiOHT  TO  Plaoi  vndbb  thb  Rulb.— It  dnring  the 
trial  of  two  persons  charged  with  crimen  they  announce  their  pnrpoeo  ta 
testify  aa  witnesses,  each  for  himself,  neither  can  be  placed  under  the 
rule,  and  excluded  from  the  room  during  the  examination  of  the  other. 
Rkhard$  t.  Staie.  907. 

%  Ck>ifPBTBif OT  OF  Wurii  —  In  an  action  by  a  husband  for  carnally  debauch* 
ing  and  knowing  his  wife  and  alienating  and  destroying  her  affeetioa 
lor  him,  she  is  not  a  competent  witness  in  hia  behalf.  Btf/noHM  r. 
Sehaffer,  492. 

IL  Xtibbncb  of  Pxrma  vbnot  of  Injubibb.  — One  who  was  injured  nearly  twa 
yeara  before  the  trial,  and  whoae  injuries  are  of  such  a  character  aa  to  be 
known  to  him,  though  he  ia  not  on  expert^  is  competent  to  testify  aa  ta 
whether  he  was  permanently  injured  or  nok  Atabcama  ete.  i2.  JZ.  Ox  t. 
JVosf^r,  28. 

C  XzFBBT  EviDBNOB  SHOULD  BB  Rbstbictbd  to  thoeo  caacs  where  ita  nee  is 
wellnigh  indispensable  because  of  questions  of  science  or  skill  being  i» 
solved,  in  which  a  special  and  peculiar  knowledge  is  deairad»  ia  order  te 
gnive  at  the  exact  truth.    McNalig  ^.  (hbM^  4Si^ 
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ib  Wmm — IjAmjTT  or  Hnx-oinim  —  Kzfkbt  BTiDxira&  — >  Is  an  aeiioii 
to  reooTor  for  damages  to  nirroiiiidiiig  ^^perty,  oanaed  by  aooidoiital 
flro  originating  in  a  law-mill,  no  ipaoial  or  partioolar  knowlodgo  beyond 
that  preaomably  open  to  a  jury  in  a  Inmboring  ooantry  ii  reqnirod  lo 
determine  what  meana  would  be  safe  or  ordinarily  prudent  to  be  need 
to  put  oat  fires  in  a  boiler-room  or  eaw-mill  in  a  partionlar  ease,  and  ez* 
pert  eridenoe  on  this  rabjeot  b  inadmiaaibleu     MeStiUjf  r.  CoUodU  494. 

%,  £▼!  UKNCB  or  BxpBRTS,  Eppbct  to  bb  OiTBN. — If  B  jury  reach  a  given  oon- 
elnaioo  from  a  oonsideration  of  the  whole  evidence,  inclading  as  well  the 
opinion  of  experts  as  substantive  facts  deposed  to  by  witnesses,  whether 
experts  or  not,  they  are  not  to  surrender  this  conclusion  because  the 
opinions  of  experts  do  not  coincide  with  theirs.  In  other  words,  the  jury 
need  not  sulMtitnte  for  their  own  views  of  what  is  established  by  the 
whole  evidence  the  ooAolusion  stated  by  the  experts.  AlabcanatU.  IL  JL 
Cdl  v.  HiU,  65. 

f •  BviDBNCB  —  EzPBBTa.  —  If  a  physician  teetifyl!!^^  ■■  •"  expert  with  refer- 
ence to  plaintiffs  physical  condition  stoted  that  muC!^  ®'  **•■"  P*'**  ^^^ 
caused  by  the  condition  of  the  coccyx-lione,  and  that  this  comtriJiS^"*^ 
be  cured  by  a  surgical  operation  to  which  he  did  not  deem  himselfe^ 
it  IS  not  error  to  overrule  a  question  calling  for  the  reasons  which  actn^ 
ated  his  omission  to  call  in  a  surgeon  to  remove  such  bone.     Alabama  "^ 

tie  R  R,  Co.  V.  ma,  «5. 

a  EviDBNCB—  Cross-bxamination  ov  WiTNBsa  —  In  an  action  of  trespasa 
by  a  husband  a^'ainst  his  wife's  brother  for  helping  her  in  forcibly  re- 
moving  household  gowia  from  the  hnsliand*s  house,  statements  made  by 
the  wife  at  the  time  of  the  removal,  but  not  in  the  presence  of  her  hue- 
band,  cannot  be  drawn  out  on  the  oroes-examination  of  a  witness  who 
has  not  testified  to  any  conversation  with  the  wife.  Bw^  v.  Kirkvai. 
ridk.  4S&  '^ 

AuKnowLBDOMBHT,  4;   EvTDBNOi,  «,    11;  JoDoBBg  1|  aaiuukaiia,  7| 

TRIA^  0,  8-10. 
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See  DBvumonib 
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